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'  '-USASES 

ARGUED  ANO.  DETERMINED 


•  IN    \.« 


THE  QUEEN'S^ENCH, 

in  •     .-• 

<&askt  €tm  anh  Station,  *'/ ■• 

XIIL  VICTORIA 


Tfb  Judges  who  usually  sat  in  Banc  in  this  Term  and  vacation  were— 
Lord  Campbell,  C.  J.  Wightman,  J. 

Patteson,  J./^?>  ,  ym  Erle,  J. 


MEMORANDA. 

In  last  Hilary  vacation,  The  Right  Honourable  Thomas  Lord  Denman 
resigned  the  office  of  Lord  Chief  Justice  of  this  Court. 

The  Right  Honourable  John  Lord  Campbell  was  appointed  Chief 
Justice  in  the  place  of  Lord  Denman,  and  took  his  seat  in  Court  on  the 
first  day  of  this  term,  having  first  been  called  to  the  degree  of  Serjeant 
at  Law,  when  he  gave  rings  with  the  motto  Justitice  tenax. 

In  this  term, 

Michael  Prendergast,  of  Lincoln's  Inn,  Esquire,  Henry  Bliss,  of  the 
Inner  Temple,  Esquire,  Charles  Sprengel  Greaves,  of  Lincoln's  Inn, 
Esquire,  William  * Charles  Toumsend,  of  Lincoln's  Inn,  Esquire,  fj><> 
Christopher  Argyle  Hoggins,  of  the  Middle  Temple,  Esquire,  WU-  ** 
liam  Carpenter  Rowe,  of  the  Inner  Temple,  Esquire,  Thomas  Colpitis 
Granger,  of  the  Inner  Temple,  Esquire,  Peter  Frederic  O'Malley,  of 
thft  Middle  Temple,  Esquire,  Barnes  Peacock,  of  the  Inner  Temple, 
Esquire,  Edwin  James,  of  the  Inner  Temple,  Esquire,  and  Kenneth 
Macaulay,  of  the  Inner  Temple,  Esquire,  were  appointed  Her  Majesty's 
Counsel  learned  in  the  law. 


COLES  v.   8TBICK.    E.  T.  1850. 


COLES  v  STRICK.    Atfil  JL5. 

Assumpsit  on  defendant's  guarantee  for  a  debt  dne  from  S>  to  plaintiff;  the  promise  alleged 
being  that,  if  plaintiff  would  give  S.  a  written  acknowledgment  that  plaintiff  had  no  legal 
claim  on  S.,  defendant  would  be  answerable  for  $4  fcmount;  with  an  averment  that  plain- 
tiff wrote  and  sent  such  acknowledgment  to  Si'.£lea,'that  S.  was  a  trader  within  the  Bank- 
rupt Acts,  and  a  prisoner  in  execution  for  deb£  owing  300/.  and  upwards,  and  was  desirous  of 
petitioning  the  Court  of  Bankruptcy  for  an  'interim  order  of  protection  under  stat  7  A  8 
Vict,  c  96,  s.  6,  and,  in  support  of  such  aetiifod,  of  falsely  representing  himself  to  the  Court 
as  owing  less  than  300/. ;  and  that  defendant,  at  the  request  of  Smith,  gave  the  guarantee 
above  stated,  with  the  intent,  on  the  "pa*  of  Smith  mud  defendant,  that  Smith  should  be  the 
better  able  falsely  to  make  such* .representation;  averment,  that  plaintiff  knew  the  corrupt 
purpose  for  which  the  guarantee  "w,as  given,  and,  with  such  knowledge,  accepted  it,  and 
assented  to  write  the  aekno^Ble^ment  for  the  purpose  of  aiding  Smith  in  making  the  false 
representation,  Ac.    ItapUcattob*  De  injuria. 

Held,  on  proof  of  the  facts-  pleaded,  and  that  plaintiff's  acknowledgment  was  not  a  release  under 
seal,  •..  . ,   • 

That  defendant  was  entitled  V>  a  verdict  dn  the  evidence. 

And,  that  plaintiff. Waa  Apt  entitled  to  judgment  non  obstante  veredicto. 

Assumpsit.*  '*  The  declaration  stated  that,  whereas  one  William  Henry 
Smith,  before  and  at  the  time  of  the  making  of  the  promise,  &c,  was 
indebted  to  plaintiff  in  2002.,  for  work  done  by  plaintiff  for  Smith  on 
his  retainer  and  at  his  request,  and  for  money  paid,  &c,  and  thereupon,  to 
wit,  on,  &c,  in  consideration  of  the  premises,  and  that  plaintiff,  at  the 
request  of  defendant,  would  write  and  send  to  Smith  an  acknowledgment 
in  writing  that  he,  plaintiff,  had  no  legal  claim  upon  Smith  in  respect 
of  the  said  debt,  defgn^ant  *und5rtoflk;  arijpl  promised  plaintiff,  to 

J  be  answerable  to  pldtftiff  fQr*the  due  payment  thereof  to  him  within 
twelve  calendar  months  then  next  ensuing :  And  the  plaintiff  further 
avers  that  he,  confiding,  &c,  did  afterwards,  to  wit,  on,  &c,  write  and 
send  to  Smith  an  acknowledgment  in  writing  that  he,  plaintiff,  had  n« 
legal  claim  upon  Smith  in  respect  of  the  said  debt ;  but  plaintiff  says 
that,  although  twelve  calendar  months  since  the  time  of  the  writing 
and  sending  of  the  said  acknowledgment  had  elapsed  before  the  com- 
mencement of  this  suit,  and  although  Smith  has  not  paid  the  said  sum 
of  money  or  any  part  thereof  to  plaintiff,  of  which  defendant,  at  the 
expiration  of  the  said  twelve  calendar  months,  and  from  thence  hitherto 
continually,  had  notice,  yet,  &c. ;  breach,  non-payment  of  the  2002.,  or 
any  part  thereof. 

There  were  counts  for  goods  sold  and  delivered,  work  and  materials, 
money  lent,  and  money  paid,  and  for  interest,  and  on  account  stated. 

The  defendant  pleaded  Non  assumpsit  to  the  whole  declaration,  except 
as  to  42.  and  212.  7*.  8<2.,  which  sums  he  paid  into  Court  on  the  last 
count.  The  plaintiff  joined  issue  on  the  first  plea,  and  took  the  252.  7*. 
8(2.  out  of  court. 

The  defendant  also  pleaded  to  the  first  count  as  follows. 

Plea  2.  That  the  promise  in  the  first  count  mentioned,  and  the  after- 
mentioned  request  of  the  said  W.  H.  Smith,  were  made  after  the  passing 
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of  an  act,  ic.  (7  &  8  Vict.  c.  96,  "  to  amend  the  law  of  insolvency, 
bankruptcy,  and  execution  "),  and  while  that  act  was  in  force,  to  wit,  on, 
Ac.  That,  before  and  at  the  time  of  the  making  of  the  promise,  Smith 
was  a  prisoner  in  execution  upon  a  judgment  theretofore,  to  wit,  on, 
*fcc,  obtained  against  him  in  the  Court,  Ac.  (Common  Pleas),  by  one  r#4 
Edward  Rawson  Clark,  in  an  action  against  the  said  Smith  for  the  *- 
recovery  of  a  debt,  and  was  a  trader  within  the  meaning  of  the  statutes 
relating  to  bankrupts  which,  on  the  day  and  year  last  aforesaid  (12th 
February,  1847),  were  in  force,  and  owed  debts  amounting  to  8002.  and 
upwards,  and  was  desirous  of  petitioning  the  Court  of  Bankruptcy  for 
the  Bristol  district,  within  which  he,  Smith,  had  resided  twelve  calendar 
months,  for  protection  from  process  under  the  provisions  of  the  said  act 
of  parliament,  as  a  trader  within  the  meaning  of  the  said  statutes,  owing 
debts  amounting  in  the  whole  to  less  than  3002.,  and,  in  support  of  such 
petition,  of  falsely  representing  himself  to  the  last  mentioned  Court  to 
be  a  trader  within  the  meaning  of  the  said  statutes,  owing  debts  amount- 
ing in  the  whole  to  less  than  3002. ;  all  which  premises  the  said  Smith 
at  the  time  when  defendant  made  the  said  promise,  and  at  the  time  when 
Smith  requested  defendant  to  make  the  same  as  after  mentioned,  well 
knew.  That  he  so  made  the  said  promise  in  the  first  count  mentioned, 
at  the  request  of  Smith,  then  to  him  in  that  behalf  made.  That  he  so 
made  the  said  promise,  and  that  Smith  so  requested  him  to  make  the 
same,  each  of  them  with  the  intent  that  by  the  aid  of  the  said  acknow- 
ledgment in  writing  Smith  might,  on  so  petitioning  as  aforesaid  in  sup- 
port of  such  his  petition,  be  the  better  able  falsely  to  represent  to  the 
flaid  Court  that  he,  Smith,  owed  debts  amounting  in  the  whole  to  less 
than  8002.  That  plaintiff,  at  the  time  of  the  making  the  said  promise, 
knew  the  said  corrupt  purpose  for  which  the  said  promise  was  so  made, 
and  with  that  knowledge  accepted  the  said  promise,  and  *assented,  r<[. 
for  the  purpose  after  mentioned,  to  write  and  send  to  Smith  the  *- 
said  acknowledgment  in  writing,  for  the  purpose  of  aiding  Smith  in 
making  such  false  representation  to  the  last-mentioned  Court  as  afore- 
said for  the  purpose  so  intended  by  Smith  as  aforesaid ;  and  so  the 
defendant  says  that  the  said  promise  was  and  is  wholly  void.  Verifica- 
tion. 

Plea  3.  As  to  1612. 18«.  3d.,  parcel  of  the  sum  mentioned  in  the  last 
count:  That  the  promise  next  mentioned,  and  the  after-mentioned  request 
of  W.  H.  Smith,  were  made  after  the  passing  of  an  act,  &c.  (7  &  8  Vict. 
c.  96) :  the  plea  then  stated  the  imprisonment  of  Smith  in  execution, 
tnd  that  he  was  a  trader,  Ac,  exactly  as  in  plea  2,  and  that  he  owed 
debts  amounting  to  8002.  and  upwards,  and,  among  these,  a  debt  to 
plaintiff  of  1612.  18*.  M.;  and  that  he  was  desirous  of  petitioning  for 
protection  from  process,  and  of  falsely  representing,  Ac.  (as  in  plea  2, 
with  averment  of  knowledge  by  Smith  as  in  that  plea).  That  thereupon, 
and  before  the  stating  of  the  account  in  the  last  count  mentioned,  to 
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wit,  on,  &c,  defendant,  at  the  request  of  Smith  then  to  him,  defendant, 
in  that  behalf  made,  promised  plaintiff  that,  if  plaintiff  would  write  and 
send  to  Smith  an  acknowledgment  in  writing  that  he,  plaintiff,  had  no 
legal  claim  upon  Smith  in  respect  of  the  said  debt,  defendant  would  be 
answerable  to  plaintiff  for  the  due  payment  thereof  to  plaintiff  within 
twelve  calendar  months  then  next  ensuing.  Averments,  as  in  plea  2, 
of  the  intent  with  which  defendant's  promise  and  the  request  of  Smith 
were  made,  and  that  plaintiff  knew  the  corrupt  purpose,  Ac,  and,  with 
that  knowledge,  accepted  the  promise,  and  assented  to  write  and  send 
the  acknowledgment  to  Smith,  for  the  purpose  of  aiding  Smith  in  making 
^  _  the  *false  representation,  &c.   That  plaintiff  afterwards,  to  wit,  on, 

J  &c,  relying  on  defendant's  said  promise,  did  write  and  send  to  Smith 
the  said  acknowledgment  in  writing  that  he,  plaintiff,  had  no  claim  upon 
Smith  in  respect  of  the  said  debt.  That  the  said  account,  so  far  as  it 
relates  to  the  said  sum  of  161?.  18*.  3d.,  was  stated  after  twelve  calendar 
months  had  elapsed  from  the  time  of  making  the  said  promise,  and  when 
the  said  sum  of  161 1.  18*.  3d.  was  due  from  defendant  to  plaintiff  upon 
and  by  virtue  of  the  said  promise ;  and  that  the  same  was  so  stated,  so 
far  as  relates  as  aforesaid,  of  and  concerning  the  last-mentioned  sum 
and  no  other  money  whatever.  That  the  said  sum  of  161?.  18*.  3d., 
parcel  as  aforesaid,  was  and  is  claimed  by  plaintiff  to  be  due,  and  sought 
to  be  recovered  as  money  found  due,  on  the  stating  of  the  said  account : 
and  so  defendant  says  that  the  said  promise  to  pay  the  last-mentioned 
sum  was  and  is  wholly  void.     Verification. 

Replication  to  each  plea,  2,  and  3 ;  De  injurifi.     Issues  thereon. 

On  the  trial,  before  Wightman,  J.,  at  the  sittings  in  Middlesex  after 
last  Hilary  term,  it  appeared  that  Smith,  being  in  custody  as  stated  in 
the  pleas,  had,  in  1846  and  1847,  endeavoured,  without  success,  to  ob- 
tain his  discharge  as  a  certificated  bankrupt.(a)  The  defendant  had 
acted  as  Smith's  solicitor,  and  employed  the  plaintiff  as  his  agent ;  and, 
in  the  course  of  the  proceedings,  1612.  18*.  3(2.  had  become  due  from 
Smith  to  the  plaintiff,  for  his  costs.  In  1847,  Smith  then  purposing  to 
petition  as  stated  in  the  pleas,  the  defendant  wrote  as  follows  to  the 
plaintiff. 

*7]  *«  Doughty  Street,  18th  February,  1847. 

"  My  dear  Coles, 

«  You  are  aware  that  our  friend  Mr.  Smith  proposes  a  fresh  applica- 
tion to  the  Court  at  Bristol  for  an  interim  order,  putting  himself  down 
as  a  trader  under  300?.  To  enable  him  to  do  this,  you  and  I  must 
release  him  pro  tem.  against  any  legal  claim  we  have  against  him:  there- 
fore, as  he  is  better  known  to  me  than  to  you,  I  would  take  upon  myself 
any  responsibility  that  may  attach.  If,  therefore,  you  would,  with  your 
usual  kindness,  so  far  oblige  me  as  to  send  him' a  letter  to  the  effect  that 
you  have  no  legal  claim  on  him,  I  will  undertake  that  your  charges  are 

(a)  See  Wearing  v.  Smith,  9  Q.  B.  1024  (E.  0.  L.  R.  rol.  58). 
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paid,  if  not  before,  certainly  within,  twelve  months  from  this  time.    You 
will  do  this  at  once  in  case  of  necessity.     I  am,"  &c. 

"Edward  Strick. 
"Robert  Coles,  Esq." 

The  plaintiff  then  wrote  to  Smith :  "  Dear  Sir, — I  hereby  release  yon 
from  any  claim  I  may  have  against  you  np  to  this  time.  Yours  truly, 
Robert  Colbs."  His  charges,  however,  were  not  paid  according  to  the 
promise.  The  plaintiff's  case  at  the  trial  rested  mainly  on  the  defend- 
ant s  letter  of  February  13th.  A  verdict  was  found  for  plaintiff  on  the 
first  issue;  for  defendant  on  the  others,  with  leave  to  the  plaintiff  to 
move  that  a  verdict  might  be  entered  for  him  on  these  issues  as  well  as 
the  first,  with  1612.  18«.  3d.  damages,  or  such  sum  as  the  Master  might 
find  to  be  due. 

Shte,  Serjt.,  now  moved  accordingly.(a)  [WiGHTMAN,  J.  The  facts 
were  proved  as  pleaded ;  you  have  *to  contend  that  they  are  no  _ 
defence.  The  proper  motion,  if  any,  seems  to  be  for  judgment  *- 
non  obstante  veredicto.]  Perhaps  that  is  so.  The  contract  was  legal, 
and  founded  on  a  consideration;  whether  an  adequate  one  or  not, 
the  Court  will  not  inquire.  [Lord  Campbell,  G.  J.  There  is  abun- 
dant consideration :  the  question  is  on  the  legality.]  The  transaction  was 
legal.  There  was  nothing  unreasonable  or  against  morality  in  the  ar- 
rangement as  described.  Stat.  7  &  8  Vict.  c.  96,  referred  to  in  the 
pleas*»does  not  differ  from  stat.  5  &  6  Vict.  c.  116,  in  any  respect  mate- 
rial to  this  question.  The  earlier  act,  sect.  1,  empowered  the  Court  of 
Bankruptcy  to  grant  protection,  by  an  interim  order  on  petition,  to  any 
person  being  a  trader  within  the  bankrupt  acts,  "  but  owing  debts  amount- 
ing in  the  whole  to  less  than  3002/'  Stat.  7  &  8  Vict.  c.  96,  s.  6,  extends 
this  power  to  the  case  of  any  prisoner  in  execution  on  a  judgment  for 
debt,  being  such  trader,  owing,  &c.  (as  before).  If  the  creditors  of  a 
trader  had  actually  released  him  to  an  amount  which  brought  his  debts 
within  300Z.,  he  might  legally  state  them  to  the  Court  at  such  reduced 
amount.  The  whole  question  is,  whether  nothing  short  of  a  release  will 
authorize  such  a  representation.  The  plaintiff  here  did  not  release : 
bat  his  acknowledgment  was  an  effectual  bar  to  his  recovering  against 
Smith,  the  insolvent.  [Patteson,  J.  Smith  was  not  cleared.  If  the 
defendant,  as  surety,  had  paid  the  plaintiff,  he  might  have  recovered  over 
against  Smith.  Lord  Campbell,  C.  J.  Does  the  debt  now  subsist,  as 
between  Smith  and  the  plaintiff,  or  is  it  extinguished  ?  If  it  exists,  the 
Court  to  which  the  petition  went  is  deceived.]  There  may  be  a  valid 
arrangement,  though  the  parties  do  not  go  to  the  expense  of  a  release. 
[Wiohtman,  J.  I  doubt  whether  *this  is  not  in  effect  a  release,  -#q 
as  between  the  plaintiff  and  Smith.  I  do  not  see  how,  after  the  *• 
acknowledgment,  given  under  his  hand,  the  plaintiff  could  have  sued 
(a)  Before  Lord  Camfmll,  C.  J.,  Pattksoh,  Wiqhtmah,  and  Bulb,  Ja. 
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Smith.]  Technically,  there  ought  to  have  been  a  release  under  seal : 
but  the  transaction  here  had  the  same  effect.  [Erle,  J.  If  the  plain- 
tiff had  sued  Smith,  what  would  the  plea  have  been  ?  Wightman,  J. 
According  to  your  argument,  he  would  have  pleaded  a  parol  discharge 
on  a  new  consideration.]  That  might  have  been  the  form.  [Erle,  J. 
Was  it  actually  intended  here  that  Smith  should  be  released  ?  As  to 
judgment  non  obstante  veredicto,  which  must  turn  on  the  words  of  the 
plea,  it  appears  by  the  averments  that  the  promise  was  made  in  order 
to  carry  a  falsehood  through.]  The  transaction  is  not  regular ;  but 
nothing  so  corrupt  or  illegal  appears  as  to  render  it  void.  [Lord  Camp- 
bell, G.  J.     We  will  look  into  the  pleas.]  Cur.  adv.  vult. 

Lord  Campbell,  C.  J.,  on  the  following  day,  delivered  the  judgment 
of  the  Court. 

There  will  be  no  rule  in  this  case.  The  evidence  at  the  trial  was 
quite  sufficient  to  support  the  pleas,  and  to  show  that  there  was  no  bon& 
fide  intention  of  releasing  Smith,  but  only  a  design  to  impose  upon  the 
Commissioner  of  the  Court  of  Bankruptcy.  And,  the  pleas  being  proved, 
there  is  no  ground  for  judgment  non  obstante  veredicto.  The  averments 
9how  an  intention  in  the  plaintiff  and  defendant  to  defeat  the  law,  and 
a  contrivance  to  deceive  the  Commissioner,  and  make  him  believe  that 
Smith  owed  less  than  3002.,  when  in  fact  he  owed  more. 

Rule  refused. 

In  general,  agreements  made  by  persons  ap-  of   the  rights  of   other  creditors :    Payne  v. 

plying  for  the  benefit  of  bankrupt  or  insolvent  Eden,  3  Caines,  213;  Case  v.  Gerrish,^5  Pick, 

laws,  with  a  view  to  buy  off  the  opposition  of  40 ;  Wait  v.  Harper,  2  Johns.  356  j  Wiggin  «. 

a  particular  creditor  or  creditors,  are  held  to  be  v.  Bosh,  12  Johns.  306. 
void,  as  contrary  to  public  policy,  and  in  fraud 


♦10]  "HATCH  v.  HALE,  COLLINS,  and  TICKNER.    April  17. 

Where  a  landlord  gives  a  warrant  to  distrain  for  rent,  he  thereby  authorises  the  bailiff  to  receive 
the  rent  if  tendered ;  and,  per  Lord  Campbell,  C.  J.,  eemble,  that  the  landlord  cannot  prohibit 
the  bailiff  from  accepting  such  tender. 

At  all  events,  where  a  warrant  is  delivered  to  the  bailiff,  directing  him  to  distrain  and  to  pro- 
ceed for  recovery  of  ike  rent  a*  the  law  direct*,  the  bailiff  cannot  refuse  a  tender  on  the 
ground  that  he  was  afterwards  forbidden  by  the  landlord's  attorney  to  receive  it :  and  if,  on 
that  ground,  though  truly  alleged,  he  proceeds  to  sell,  he  and  the  landlord  are  liabto  in  trover. 

Case.  The  first  two  counts  of  the  declaration  (which  are  not  material 
to  the  present  report)  were  for  a  wrongful  distress :  the  third  was  in 
trover,  for  a  sow  and  eleven  pigs. 

The  pleas  to  the  1st  and  2d  counts  were  Not  guilty,  by  statute :  to 
the  3d  count,  Not  Guilty,  and  That  plaintiff  was  not  lawfully  possessed, 
&c.     Issues  to  the  country  were  joined  on  these  pleas. 

The  defendant  also  pleaded,  4thly,  to  the  3d  count,  that  half  a  year's 
rent,  amounting  to  5l>  had  become  due  from  plaintiff  to  defendant  Half 
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for  premises  rented  of  hiin  by  plaintiff  from  year  to  year ;  wherefore 
Hale  in  his  own  right,  and  Collins  and  Tickner  as  his  bailiffs  and  by  hi& 
command,  on,  &c,  entered  for  the  purpose  of  distraining  and  did  distrain, 
&c,  as  and  for  a  distress,  &c,  and  impounded,  &c. ;  and.  the  distress  not 
being  replevied,  Hale  in  his  own  right,  and  Collins  and  Tickner  as  his 
servants  and  by  his  command,  at  the  expiration  of  five  days,  sold,  &c, 
towards  satisfaction  of  the  arrears,  according  to  the  statute,  &c,  as  they 
lawfully,  4c.     Verification. 

Replication  to  plea  4.  That,  after  the  seizing  and  distraining,  and 
before  the  impounding,  to  wit,  on,  &c,  « the  plaintiff  tendered  and  offered 
to  pay  to  the  said  Robert  Collins,  then  being  the  bailiff  of  the  said  John 
Hale  and  by  him  duly  authorized  to  receive  the  said  rent  and  the  costs 
and  expenses  of  the  seizing  and  taking  of  the  said  distress,  the  said  sum 
of  52.  so  due  *for  rent  as  in  the  4th  plea  mentioned,  together  with"  i-#1  * 
tc.  (costs,  averred  to  have  been  reasonable  and  sufficient) ;  "which  L 
several  sums  the  said  Robert  Collins  then  refused  to  accept;  and  the 
defendants  afterwards  wrongfully  impounded,  sold,  and  disposed,"  &c, 
as  in  the  4th  plea  mentioned :  which  sale  and  disposal  is  the  grievance, 
&c.    Verification. 

Rejoinder.  That  Collins  was  not  duly  authorized  to  receive  the  said 
rent  and  the  said  costs  and  expenses,  in  manner  and  form,  &c.  Conclu- 
sion to  the  country.     Issue  thereon. 

The  plaintiff  entered  a  Nolle  prosequi  on  the  first  count. 

On  the  trial,  before  Erle,  J.,  at  the  last  Winchester  Spring  assizes, 
it  appeared  that  the  plaintiff  held  premises  at  Emsworth  in  Hampshire 
as  tenant  to  the  defendant  Hale ;  and  that  Hale,  intending  to  distrain 
for  half  a  year's  rent,  directed  his  attorney,  Mr.  Fullagar,  who  resided 
at  Emsworth,  to  cause  the  distress  to  be  made.  Mr.  Fullagar  made  out 
a  warrant  to  distrain,  and  gave  it,  when  signed  by  Hale,  to  the  defend- 
ant Collins,  a  bailiff,  for  execution.     The  warrant  was  as  follows. 

"  I  hereby  authorize  and  require  you  to  distrain  the  goods  and  chattels 
in  and  upon  the  brickyard,  field,  land,  and  premises  of  Andrew  Bone 
Hatch,  situate,"  &c,  «  for  the  sum  of  5£.,  being  the  amount  of  one-half 
year's  rent  due  to  me  for  the  same  on  the  29th  day  of  September  last, 
and  to  proceed  for  the  recovery  of  the  said  rent  as  the  law  directs. 
Dated  this  3d  day  of  November,  1849.     Yours,  &c. 

"  John  Hale." 

"To  Robert  Collins,  my  bailiff." 

♦Mr.  Fullagar  gave  instructions  to  Collins  as  to  levying  the  dis-  rr|  - 
tress,  and  told  him,  if  Hatch  offered  him  the  rent,  not,  on  any  con-  *• 
aideration,  to  take  it,  but  refer  Hatch  to  Hale's  attorney,  (a)     Collins, 
accompanied  by  defendant  Tickner,  distrained  the  sow  and  pigs.     The 
plaintiff  tendered  51.  for  the  rent  and  3*.  for  costs.     Collins  said  he  had 

(a)  It  appeared  that  there  had  been  some  previous  misunderstanding  been  Hale  and  Halek  e* 
fee  subject  of  the  rent 
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directions  not  to  take  it,  and  that  plaintiff  was  to  go  to  Mr.  Fullagar 
.and  pay  him.  The  distress  was  impounded  and  sold.  Upon  this  evi- 
dence the  defendant's  counsel  contended  that  Collins  appeared  not  to 
have  been  (as  the  replication  stated)  duly  authorized  to  receive  the  rent 
and  costs.  The  learned  Judge  held  that  the  warrant  to  distrain  was  a 
direct  authority  from  Hale  to  Collins,  and  that  the  interposition  of  Fulla- 
gar was  no  excuse  for  departing  from  it.  He  left  the  case  to  the  jury 
with  this  intimation  of  opinion  ;  and  they  found  a  verdict  for  the  plain- 
tiff on  the  issues  joined  upon  the  third  count ;  for  defendant  on  the  issue 
upon  the  second. 

Kinglake,  Serjt.,  for  the  defendant,  now  moved  for  a  new  trial  on  the 
ground  of  misdirection.  The  mere  warrant  was  not,  conclusively,  an 
authority  to  receive.  If  it  was,  the  last  issue  was  idle.  [Erle,  J.  The 
warrant  was,  to  distrain,  and  proceed  for  the  recovery  of  the  rent  as  the 
law  directs.  The  construction  of  that  was  for  the  Judge.  It  was  a 
direct  authority  from  Hale  to  the  bailiff;  and  it  did  not  appear  that  there 
had  been  any  communication  between  them  since.  Fullagar  had  no 
authority  except  as  being  Hale's  general  attorney.]  He  was  his  attor- 
*i  on  ney  t0  act  *n  ^is  matter-  The  Court  *cannot  say  that  the  warrant 
J  must  necessarily  be  deemed  an  authority  to  Collins  to  receive  the 
rent,  though  a  jury  might,  under  some  circumstances,  be  called  upon  to 
infer  it.  In  Pilkington's  Case,  5  Rep.  76  a,(a)  "It  was  resolved,  that 
tender  of  amends  to  the  bailiff  is  not  good,  for  he  cannot  deliver  the  dis- 
tress once  taken,  no  more  than  he  can  change  the  avowry  of  his  master, 
or  demand  rent  on  a  condition  of  re-entry."  [Wightman,  J.  That  was 
a  case  of  distress  damage-feasant.]  Browne  v.  Powell,  4  Bing.  230  (E. 
C.  L.  R.  vol.  13, 15),  shows  that  it  may  be  a  question  for  the  jury  whether 
the  person  employed  in  distraining  is  one  to  whom  a  tender  may  properly 
be  made  or  not.  There  the  tender  was  made  to  the  wife  of  the  distrain* 
ing  party,  in  her  husband's  absence ;  and  it  was  held  sufficient,  the  wife 
having  acted  for  him  on  similar  occasions  before.  Best,  C.  J.,  said :  "  I 
agree  to  the  position  in  Pilkington's  Case,  that  the  servant  distraining  ii 
not  always  the  person  to  whom  tender  of  amends  can  be  made ;  for  I 
may  authorize  a  person  to  distrain  whom  I  could  not  trust  to  receive  the 
amends."  In  Smith  v.  Goodwin,  4  B.  &  Ad.  413  (E.  C.  L.  R.  vol.  24), 
it  was  held  that,  after  distress  by  a  bailiff,  tender  of  rent  and  costs  to  the 
landlord  was  still  good,  though  he  professed  to  leave  the  matter  in  the 
bailiff 's  hands  ;  that,  however,  decides  only  that  the  landlord  does  not, 
by  giving  a  warrant,  part  with  his  obligation  to  accept  a  tender  of  what 
is  due  to  him.  The  question  on  the  validity  of  tender  to  a  bailiff  was 
raised  in  Ladd  v.  Thomas,  12  A.  &  E.  117  (E.  C.  L.  R.  vol.  40) ;  but  a 
decision  upon  it  became  unnecessary.  Pilkington's  Case  was  there  dis- 
.-  cussed  in  the  course  of  *the  argument:  12  A.  &  E.  123  (E.  C.  L. 
J  R.  vol.  40;.     [Erle,  J.     The  tender  in  Ladd  t\  Thomas,  12  A.  & 

{a)  See  S.  C,  more  fully,  as  Pilkington  v.  Hastings,  Cro.  Klii.  813. 
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E.  117  (E.  C.  L.  R.  vol.  40),  was  too  late ;  that  was  tho  ground  of  de- 
cision ;  bat  there  would  have  been  no  need  to  discuss  it  if  tender  to  a 
bailiff  at  any  time  had  been  thought  invalid.]  Moffat  v.  Parsons,  5 
Taunt.  307  (E.  C.  L.  R.  vol.  1),  S.  C.  1  Marsh.  55  (E.  C.  L.  R.  vol.  4), 
was  cited  on  the  trial  of  the  present  cause.  It  may  be  a  question  whether 
that  case  would  now  be  recognised  as  law ;  but  the  tender  there  was  made 
to  a  person  who  had  been  employed  as  the  creditor's  general  agent  to  re- 
ceive money.  In  Bingham  v.  Allport,  1  Nev.  &  M.  398  (E.  C.  L.  R.  vol. 
28),  (a)  tender  was  made  to  a  clerk  at  the  office  of  the  plaintiff's  attorney ; 
the  clerk  said  he  had  no  authority  from  his  principal  to  receive  the 
money ;  Bayley,  B.,  told  the  jury  that,  if  they  thought  the  clerk  had  dis- 
claimed all  authority  to  receive  the  money,  the  tender  was  insufficient : 
and  this  Court  refused  to  set  aside  the  verdict  and  enter  it  for  the  de- 
fendant. [Wightman,  J.  How  do  you  say  the  tenant  is  to  prevent  the 
distress  in  a  case  like  this  ?]  By  going  to  the  attorney.  [Wightman,  J. 
He  may  be  many  miles  off.]  The  same  reasoning  might  have  been  used 
in  Pilkington's  Case,  5  Rep.  76  a.  The  authority  of  the  agent  is  always 
a  question  for  the  jury :  and  on  the  facts  proved  here,  the  jury  could  not 
be  bound  to  *say  that  the  delivery  of  the  warrant  implied  a  power 


to  receive.     A  partner  has  authority  to  accept  a  bill  in  the  name 
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of  the  firm ;  but,  if  the  other  partners  object,  and  that  appears  to  have 
been  made  known  to  the  person  seeking  to  enforce  such  acceptance,(6) 
the  acceptance  does  not  bind  the  firm;  Lord  Viscount  Gallway  v. 
Mathew,  10  East,  264.  [Wightman,  J.  Suppose  the  landlord  him- 
self, without  any  agent,  instructed  the  bailiff  not  to  accept  the  rent. 
As  you  argue,  the  tenant  could  not  make  a  tender  to  prevent  sale  of 
his  goods.]  The  question  is,  whether  the  warrant,  once  given,  is  an 
irrevocable  authority.  In  note  (B)  to  Pilkington's  Case,  5  Rep.  76  a, 
Fraser's  ed.,  it  is  said :  "  This"  (that  "  tender  of  amends  to  the  bailiff 
is  not  good,  for  he  cannot  deliver  the  distress  once  taken,  no  more  than 
he  can"  " demand  rent  on  a  condition  of  re-entry")  "must  be  under- 
stood of  a  bailiff  without  any  special  authority,  for  the  demand  need  not 
be  made  in  person,  but  may  be  made  by  agent."  The  question  in  every 
case  is,  to  what  extent  the  bailiff  is  agent. 

Lord  Campbell,  C.  J.  No  rule  can  be  granted  in  this  case.  I  think 
that  the  law  under  which  a  bailiff  is  authorized  to  distrain  for  rent  does 
not  confer  that  power  unless  the  bailiff  has  power  given  him  at  the  same 
time  to  receive  the  rent.     My  opinion  goes  thus  far ;  and  I  know  of  no 

(a)  Hilary  term,  January  19th, 1833  (rule  nisi,  Easter  term,  1832).  Not  reported  in  Barne- 
wall  4  Adolphus.  Reference  has  been  made  to  Mr.  Barnewall's  notes  of  the  ease,  which  agree 
with  the  statement  above.  The  action  was  for  work  and  labour.  Verdict  for  plaintiff.  The 
Court  (Littlbdalb,  Tauntoh,  and  Patthson,  Js.)  refused  to  disturb  the  verdict,  being  of  opinion 
that  there  was  no  evidence  to  show  that  the  clerk,  to  whom  tender  had  been  made,  had  in  fact 
any  authority  to  receive  the  money ;  though  Littlkdalb,  J.,  said  that,  if  he  had  been  authorised, 
he  had  no  right  to  disclaim. 

(6)  King  lake  y  Serjt,  contended  that  the  evidence  in  the  present  case  showed  that  the  plaintifl 
before  making  his  tender,  knew  of  the  restriction  laid  upon  the  bailiff. 
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authority  to  the  contrary.  And,  where  so  extraordinary  a  power  exists, 
this  ought  to  be  so.  The  party  whose  goods  are  taken  should  be  enabled 
to  ^release  them  at  once  by  tender  of  the  rent  and  costs.  But 
in  the  present  case  the  bailiff  actually  had  power  by  his  warrant 
not  only  to  distrain  but  to  proceed  for  recovery  of  the  rent  as  the  law 
directs :  that  is,  to  receive  the  money  due. 

Pattkson,  J,  The  motion  in  Smith  v.  Goodwin,  4  B.  &  Ad.  41 3  (E.  C.  L.  R. 
vol.  24),  was  grounded  on  the  apparent  intention  of  the  landlord  and  the 
responsibility  of  the  broker  as  to  costs,  under  stat.  57  G.  3,  c.  93 ;  and  it 
was  urged  that  the  tender  must  necessarily  be  made  to  the  broker.  We 
held  otherwise ;  but  we  did  not  decide  that  the  tender  must  necessarily 
be  to  the  landlord.  I  think  that  where  the  landlord  gives  an  authority  to 
distrain  he  necessarily  gives  an  authority  to  receive  the  money.  The 
warrant  here  was  an  authority  to  distrain ;  the  power  to  receive  neces- 
sarily followed. ' 

Wightman,  J.  I  am  of  the  same  opinion.  Where  a  landlord  gives 
this  summary  power,  the  bailiff  is,  virtute  officii,  the  person  to  whom 
the  rent  is  to  be  tendered.  A  monstrous  inconvenience  would  follow  if 
it  were  not  so.  The  remedy  which  the  law  gives  of  preventing  a  sale 
by  tender  would  be  defeated  by  a  mere  order  of  the  landlord  to  his 
bailiff  not  to  accept  the  rent. 

Erle,  J.  I  am  of  the  same  opinion.  And  here  authority  is  expressly 
given,  by  the  terms  of  the  warrant,  to  distrain  for  the  sum  due,  and 
proceed  for  the  recovery  of  it  as  the  law  directs.  Rule  refused. 
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If  a  road  has  been  dedicated  to  the  public  and  used,  but  the  necessary  steps  have  not  been  taken, 
by  notice,  Ac,  nnder  stat  5  A  6  W.  4,  o.  50,  s.  23,  to  make  it  repairable  by  the  parish,  it  is 
still  a  highway  in  other  respects ;  and  an  action  is  maintainable  for  obstructing  it  to  the 
plaintiff's  damage. 

Case.  The  declaration  tuted  that,  before  and  at  the  time,  &c,  there 
was,  and  from  thence  hitherto  hath  been,  and  still  is,  a  certain  common 
and  public  highway  in  the  county  of  Kent,  &c,  for  all  the  liege  sub- 
jects, &c,  to  go,  pass,  &c,  with  gigs  and  other  carriages  drawn  by 
horses :  Yet  defendant  heretofore,  to  wit,  on,  &c,  wrongfully  and  negli- 
gently caused  to  be  placed,  and  to  be  kept  and  continued,  in  and  upon 
the  said  highway,  divers,  to  wit,  100  tons  of  materials,  earth  and  rub- 
bish, and  divers,  to  wit,  100  stones,  and  then  and  therewith  obstructed 
the  said  highway.  And  that,  in  consequence,  plaintiff's  gig,  with  plain- 
tiff therein,  lawfully  passing  along  the  said  highway,  was  driven  against 
one  of  the  stones  and  overturned,  &c. 
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Pleas.  1.  Not  Guilty.  2.  That  the  said  way  in  the  declaration  men- 
tioned was  not  a  common  or  public  highway  for  all  the  liege  subjects, 
&c,  to  go,  pass,  &c«,  with  gigs  or  other  carriages  drawn  by  horses,  in 
manner  and  form,  &c.  3.  That  the  gig,  with  plaintiff  therein,  &c,  was 
not  passing  along  the  said  highway  at  the  time  when,  &c,  in  manner 
and  form,  &c.     Conclusions  to  the  country ;  and  issues  thereon. 

On  the  trial,  before  Wilde,  G.  J.,  at  the  last  assizes  for  Kent,  it  ap- 
peared that  the  road  on  which  the  accident  happened  had  been  set  out 
by  the  owners  of  the  land,  and  used  by  the  public  for  some  years,  but 
had  never  been  repaired  by  the  public;  nor  had  the  notice  *of  dedi- 


cation, required  by  stat.  5  &  6  W.  4,  c.  50,  s.  23,  been  published, 
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or  certificate  given  as  in  that  clause  prescribed.(a)  It  was  objected, 
therefore,  that  the  locus  in  quo  was  not  a  public  highway.  The  Lord 
Chief  Justice  reserved  leave  to  move  to  enter  a  nonsuit  if  this  Court 
should  think  the  objection  well  founded.     Verdict  for  plaintiff. 

Shee,  Serjt.,  now  moved  accordingly.  Before  the  passing  of  st.  5  &  6  W. 
4,  c.  50,  it  had  been  decided  (in  Rex  v.  Leake,  5  B.  &  Ad.  469  (E.  C.  L.  R. 
vol.  27)),  that,  if  a  road  had  been  dedicated  to  the  public,  and  used  as  a  com- 
mon highway,  no  act  of  adoption  was  necessary  to  charge  the  parish  with 
the  repair.  But  now,  by  sect.  23  of  that  statute,  no  road  made  at  pri- 
vate expense  is  to  be  deemed  a  highway  repairable  by  the  parish,  unless 
certain  conditions  are  performed  which  have  not  been  fulfilled  here. 
[Lord  *Campbell,  C.  J.  Do  you  contend  that  the  way  may  not  -^q 
be  one  which  the  public  is  entitled  to  use,  though  the  parish  be  not  ^ 
bound  to  repair  it?  Fatteson,  J.,  mentioned  The  Grand  Surrey  Canal 
Company  v.  Hall,  1  Man.  &  6.  892  (E.  C.  L.  R.  vol.  39).  Lord  Campbell, 
C.J.  If  this  were  not  a  highway,  the  owners  of  the  land  might  resume  it, 
even  if  they  had  given  a  notice  of  dedication.  Sect.  23  calls  the  road  there 
spoken  of  a  highway  before  the  steps  are  taken  for  making  it  repaira- 
ble by  the  parish.  Wightman,  J.  The  words  are,  not  that  it  shall  be 
no  highway,  but  that  it  shall  not  "  be  deemed"  "  a  highway  which  the 
inhabitants  of  any  parish  shall  be  compellable  or  liable  to  repair,  un- 
less," &c.  Lord  Campbell,  C.  J.  That  implies  that  it  shall  be  a  high- 
way for  other  purposes.     We  are  clear  that  sect.  23  does  not  touch  the 

(a)  Stat.  5  k  6  W.  4,  c.  50,  s.  23,  enact* :  "  That  no  road  or  occupation  way  made  or  hereafter 
to  be  made  by  and  at  the  expense  of  any  individual  or  private  person,  body  politic  or  corporate," 
Ac,  "  shall  be  deemed  or  taken  to  be  a  highway  which  the  inhabitant*  of  any  parish  shall  be 
compellable  or  liable  to  repair,  unless  the  person,"  Ac,  "  proposing  to  dedicate  such  highway  to 
the  ns*  of  the  public  shall  give  three  calendar  months  previous  notice  in  writing  to  the  surveyor 
of  the  parish  of  his  intention  to  dedicate  such  highway  to  the  use  of  the  public,  describing  its 
situation  and  extent,  and  shall  have  made  or  shall  make  the  same  in  a  substantial  manner,'1  Ac., 
**  and  to  the  satisfaction  of  the  said  surveyor  and  of  any  two  justices,"  Ac,  in  petty  sessions, 
"  who  are  hereby  required,  on  receiving  notice  from  such  person,"  Ac,  "  to  view  the  same,  and 
to  certify  that  such  highway  has  been  made  in  a  substantial  manner,"  Ac,  "  at  the  expense  of 
the  party  requiring  such  view,  which  certificate  shall  be  enrolled  at  the  quarter  sessions  holden 
next  after  the  granting  thereof,  then  and  in  such  case,  after  the  said  highway  shall  have  been 
naed  by  the  public,  and  duly  repaired  and  kept  in  repair  by  the  said  person,"  Ac,  "for  the 
space  of  twelve  calendar  months,  such  highway  shall  for  ever  thereafter  be  kept  in  repair  by 
the  parish  in  which  it  is  situate. 
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question  of  the  road  being  a  highway,  but  only  exempts  the  parish  from 
repairing  it.]  Then  it  becomes  a  highway  to  the  inconvenience  of  the 
party  dedicating,  though  not  for  his  benefit.  [Lord  Campbell,  C.  J. 
He  must  calculate  the  consequences  before  he  dedicates.] 

Per  Curiam.(a)  Rule  for  entering  a  nonsuit  refused. 

A  rule  nisi  for  a  new  trial  was  granted  after  consideration  (April 
24th),  on  the  ground  that  the  verdict  was  against  the  evidence. 

(a)  Lord  Campbell,  C.  J.,  Patteson,  Wightman  and  Erle,  Ja. 


*ANSELL  and  Others,  Executors  of  ELSDEN,  v.  ANN  BAKER 
J       and  Another,  Executrix  and  Executor  of  EDWARD  BAKER. 

April  17. 

If  one  of  two  makers  of  a  joint  and  several  promissory  note  gives  the  holder  a  deed  of  mort- 
gage to  secure  the  amount,  with  a  covenant  to  pay  it,  the  other  maker  is  not  thereby  dis- 
charged ;  for  the  remedy  on  the  specialty  is  not  co-extensive  with  the  remedy  on  the  note. 

Debt.  The  1st  count  stated  that  Baker,  defendants'  testator,  made 
his  promissory  note,  2d  May,  1839,  for  payment  to  Elsden,  plaintiffs' 
testator,  of  1000Z.  with  interest,  &c,  six  months  after  notice,  and  under- 
took, &c,  to  pay  the  same.  Averment  of  notice  to  defendants  after  the 
deaths  of  Baker  and  Elsden,  six  months  before  action  brought.  Count 
on  an  account  stated. 

Pleas :  1.  To  1st  count,  that  Baker  did  not  make  the  note.  2.  To 
the  residue  of  the  declaration,  Never  indebted.  Issues  thereon.  3.  To 
both  counts,  Statute  of  Limitations.   Issue  tendered  and  joined  thereon. 

4.  To  1st  count,  that  Baker,  at  the  request  and  for  the  accommodation 
of  Isaac  Last,  and  as  his  surety  only,  made  the  said  promissory  note 
jointly  with  the  said  Isaac  Last,(a)  and  thereby  promised  to  pay  Isaac 
Elsden  1000i.  for  money  then  lent  and  advanced  by  the  said  I.  Elsden 
to  the  said  I.  Last  alone,  &c. ;  and  that  there  never  was  any  other  con- 
sideration for  making  or  paying  the  note :  and  that,  after  the  making 
of  the  said  note,  and  more  than  three  days  after  the  time  for  payment 
specified  therein,  to  wit,  on,  &c. ;  an  indenture  of  mortgage  was  made  be- 
tween Last  of  the  one  part  and  Elsden  of  the  other  part,  whereby  Last, 
'*911  ^or  secur*n8  *tne  repayment  of  the  said  sum  of  1000Z.,  granted  to 
J  Elsden  certain  hereditaments,  &c,  and  assigned  to  him  certain 
chattels,  &c,  subject  to  a  proviso  for  reconveyance  and  reassignment  to 
the  said  Isaac  Last  on  payment  by  him  or  his  heirs,  &c,  of  the  said  1000/., 
and  interest  at  41.  10*.  per  cent,  per  annum,  at  a  time,  &c. :  And  that 

(a)  The  form  of  the  note  was :  "  Six  months  after  notice  we  jointly  and  severally  promise  to 
Day  to  Mr.  Isaac  Elsden,  or  his  order/'  Ao.    "  Isaac  Last.    Edward  Baker." 
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Last  covenanted  for  the  payment  of  the  1000?.  and  interest  at  the  time, 
&c. :  And  that  Last  made  the  said  indenture  and  covenant,  and  Elsden 
accepted  the  same,  in  satisfaction  and  discharge  of  the  said  promise  of 
the  said  I.  Last  and  Edward  Baker  in  the  first  count  mentioned,  and  in 
lieu  and  in  stead  and  satisfaction  of  the  said  promissory  note.  Verifi- 
cation. 

5.  To  1st  count.  That  Last  borrowed  1000/.  of  Elsden  on  the  terms 
that  Last  should  deposit  deeds  with  Elsden  as  a  security,  and  should,  as 
further  security,  procure  Baker  to  join  him  in  a  promissory  note  for 
1OO0?. ;  that  Last,  before  the  making  of  the  note,  deposited  the  deeds ; 
that  Baker,  for  Last's  accommodation,  and  as  his  surety  only,  and  in 
consideration  of  the  deposit,  joined  in  the  note ;  and  that  Elsden  after- 
wards, and  more  than  three  days  after  the  expiration  of  six  months  from 
the  making  of  the  note,  without  Baker's  consent,  gave  up  the  deeds  to 
Last ;  whereby  Baker  lost  the  security,  &c.     Verification. (a) 

Replication  to  plea  4.  That  Elsden  did  not  accept  the  said  note,  nor 
was  the  same  delivered  to  him  by  the  said  Isaac  Last,  in  the  place  and 
instead  of  the  said  promise  of  the  said  E.  Baker  and  I.  Last,  or  in  the 
place  and  instead  of  the  said  promise  in  and  by  the  *said  promis-  r#99 
aory  note  so  made  as  in  that  plea,  &c,  in  manner  and  form,  &c.  ■- 
Issue  thereon. 

To  plea  5.  That  Last  did  not  deposit  the  deeds  with  Elsden  as  such 
security  as  aforesaid,  in  manner  and  form,  &c.     Issue  thereon. 

On  the  trial,  before  Maule,  J.,  at  the  last  Spring  assizes  for  Essex, 
the  defendants,  in  support  of  their  issues  upon  the  4th  and  5th  pleas, 
produced  the  indenture  of  mortgage,  dated  2d  September,  1847,  between 
Last  of  the  one  part  and  Elsden  of  the  other  part.  By  this  deed,  after 
reciting  a  prior  mortgage  and  a  prior  conveyance  and  assignment,  by 
Last  to  Thomas  Cree,  of  certain  messuages,  lands,  and  other  property 
as  security  for  advances  of  money  by  Cree  to  Last ;  reciting  also  that 
"  the  said  Isaac  Last  is  indebted  to  the  said  Isaac  Elsden  in  the  sum  of 
1000/.,  for  the  repayment  of  which  one  Edward  Baker  is  also  liable 
to  the  said  Isaac  Elsden  ;"  and  that  "  the  said  Isaac  Last  had  deposited 
some  deeds  as  security  for  the  said  sum  of  1000 J.,  which  have  since  been 
returned  to  him  :"  it  was  witnessed  that,  for  securing  the  repayment  of 
the  said  10002.,  and  interest  to  Elsden  as  after  mentioned,  Last  did  by 
those  presents  grant  and  convey  to  Elsden  and  his  heirs  the  messuages 
and  lands  comprised  in  the  above-mentioned  mortgage,  and  all  Last's 
interest  in  the  said  premises,  habendum  to  the  use  of  Elsden,  his  heirs 
and  assigns,  subject  to  the  above  mortgage  security  and  to  the  proviso 
after  mentioned ;  and  did,  for  further  security,  assign  to  Elsden,  his 
executors,  administrators,  and  assigns,  the  other  property  already 
assigned  to  Cree,  subject  to  that  assignment,  and  to  the  subsequent 

(a)  There  was  a  sixth  plea  to  the  1st  count,  alleging  generally  a  discharge  of  £.  Baker  by 
Baden  before  breach,  on  which  issue  was  tendered  and  joined. 
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proviso ;  which  was,  that,  if  Last,  his  heirs,  executors,  &c,  should  pay  to 
„_..  *Elsden,  his  executors,  &c,  the  10002.,  with  interest,  on  a  day 
-J  named,  Elsden,  his  heirs,  executors,  Ac.,  would  on  request,  recon- 
vey  and  reassign,  &c.  And  Last  covenanted  to  pay  Elsden  the  1000Z. 
and  interest  on  the  day  named.  There  were  other  covenants,  not  now 
material. 

The  learned  Judge  directed  a  verdict  for  the  plaintiffs  on  the  issues 
upon  the  4th  and  5th  pleas,  reserving  leave  to  move  to  enter  a  verdict 
for  the  defendants  thereon,  if  the  Court  should  think  that  the  deed 
entitled  them  to  a  verdict  on  those  issues.  The  other  issues  were  found 
for  the  plaintiffs. 

Chambers  now  moved  according  to  the  leave  reserved.  As  to  plea  4: 
The  deed  of  2d  September  1847  contained  in  itself  proof  that  Elsden 
accepted  that  security  in  substitution  for  the  promise  which  Baker  and 
Last  had  given  by  the  note  now  declared  upon :  and,  a  higher  security 
being  given  by  one  of  the  two  joint  contractors,  the  promise  merged. 
It  is  said  in  Chitty  on  Contracts,  677,  c.  5,  s.  5,  §  4  (4th  ed.),  that,  « In 
general,  where  a  simple  contract  security  is  given  for  a  debt,  it  is  extin- 
guished by  a  specialty  security,  if  the  remedy  given  by  the  latter  be  co- 
extensive with  that  which  the  creditor  had  upon  the  former.  Thus,  if  a 
bond  or  covenant  be  taken  for,  or  to  secure  a  simple  contract  debt,  the 
latter  is  merged ;  because,  in  contemplation  of  law,  the  specialty  is  an 
instrument  of  a  higher  nature,  and  affords  a  better  remedy  than  was 
given  by  the  original  demand."  [Wightman,  J.  The  simple  contract 
security  is  said  to  be  extinguished  if  the  specialty  security  be  «  coexten- 
sive" with  it.]  That  does  not  necessarily  mean  that  it  should  bind  the 
same  number  of  parties :  it  is  enough  if  the  original  right  as  to  securing 
+2 ...  and  getting  in  the  *money  be  preserved  under  a  higher  species  of 
J  obligation.  No  case  has  been  found  expressly  on  the  point  of 
undertakings  by  joint  promissors ;  but  in  Bell  v.  Banks,  3  Man.  &  G.  258, 
267  (E.  C.  L.  R.  vol.  42),  Maule,  J.,  said :  "  A  merger  takes  place  where 
a  security  of  a  higher  nature  is  given  by  the  same  parties.  It  may  be  that 
the  taking  a  security  of  a  higher  nature  from  one  of  two  joint  debtors  would 
cause  a  merger."  There,  however,  the  merger  failed  on  grounds  not  rele- 
vant to  the  present  case.  In  King  v.  Hoare,  13  M.  &  W.  494, 496,  f  Parke, 
B.,  said,  commenting  upon  the  dictum  of  Maule,  J.,  in  Bell  v.  Banks : 
"  That  observation  is  applied  to  the  case  of  a  band  given  by  one  of  two 
joint  debtors  to  a  creditor  by  simple  contract."  [Lord  Campbell,  C. 
J.  Then,  if  the  security  relieves  one  it  relieves  both.]  It  does.  The 
separate  engagement  by  the  party  giving  the  mortgage  operates  as  a 
substitution  for  the  parol  contract  of  the  two.  [Lord  Campbell,  C.  J. 
Does  not  that  mean  a  satisfaction  ?  What  difference  can  you  show  in 
point  of  law?]  There  may  not,  substantially,  be  any.  [Lord  Camp- 
bell, C.  J.  Do  you  admit  that  the  defendants  must  show  a  merger  ?] 
They  must.     As  to  the  5th  plea,  the  recitals  in  the  indenture  of  Sep- 
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tember  2d  show  that  the  deeds  mentioned  in  that  plea  were  deposited 
with  Elsden  as  security,  which  is  the  only  point  put  in  issue  by  the 
replication.  (No  further  report  of  the  argument  on  this  point  is  thought 
necessary.  Chambers  also  suggested  that  the  issue  on  the  5th  plea  was 
immaterial ;  but  no  notice  was  taken  of  this  point  in  deciding  upon  the 
present  motion.)  Cur.  adv.  vult. 

*Lord  Campbell,  G.  J.,  in  the  same  term  (May  4th),  delivered  r<l„ 
the  judgment  of  the  Court.  *• 

In  this  case  the  principal  question  was,  whether  the  remedy  upon  the 
joint  and  several  promissory  note  made  by  Edward  Baker  and  Isaac 
Last  was  taken  away  by  reason  of  an  alleged  higher  security  for  the 
same  debt  having  been  given  by  Isaac  Last,  viz.  a  mortgage  with  a 
covenant  to  pay  the  debt.  This  we  answer  in  the  negative,  as  the 
remedy  given  by  the  specialty  security,  being  confined  to  one  of  the 
debtors  only,  is  not  coextensive  with  that  which  the  creditor  had  upon 
the  note ;  Solly  v.  Forbes,  2  Brod.  &  B.  38  (E.  C.  L.  R.  vol.  6) ;  see 
Twopenny  v.  Young,  3  B.  &  C.  208,  211  (E.  C.  L.  R.  vol.  10).  The  con- 
tents of  this  indenture,  therefore,  do  not  prove  that  it  was  accepted  in  the 
place  and  stead  of  the  promissory  note,  which  is  the  issue  on  the  4th  plea. 

As  to  the  5th,  the  recitals  of  the  same  indenture  were  offered  in  evi- 
dence to  prove  it :  but  they  do  not  in  our  judgment  prove  the  issue 
thereon.  Rule  refused. 

A   written    instrument,    merely  recognising  debt,  extinguishes  the   simple  contract  debt, 

a  debt,  providing  the  manner  of  its  liquidation,  even  as  to  dormant  partners  not  known  at  the 

and  adjusting  the  balance,  is  no  merger :  Smith  time  of  such  acceptance :  Anderson  v.  Levan, 

v.  Morrison,  3  A.  K.  Marsh.  81.    A  collateral  1  Watts  £  Serg.  334;  Moale  v.  Hollins,  11  Gill 

security  of  a  higher  nature,  as  a  bond  and  war-  A  Johns.  11.     But  when  the  separate  note  of 

rant  of  attorney,  on  which  judgment  is  entered,  one  is  taken,  it  is  a  question  of  intention  whether 

does  not  extinguish  the  original  contract  as  this  amounts  to  an  extinguishment :   Estate  of 

long  as  it  remains  unsatisfied  :   Day  v.  Oeal,  14  Davis  v.  Desauque,  5  Whart  530 ;  Mason  v. 

Johns.  404.    A  mortgage  does  not  extinguish  a  Wickersham,  4  Watts  A  Serg.  100. 

debt  due  on  a  bond :  Williamson  v.  Andrew,  4  A  judgment  confessed  by  the  mortgagor  to 

liar.  A  M'Hen.  4S2.     See  Gardian  v.  Huat,  2  the  mortgagee  for  the  same  debt  secured  by  a 

Rieh.  S01.  personal  mortgage,  does  not  merge  or  extinguish 

A  merger  takes  place  only  when  the  debt  is  the  mortgage,  when  by  agreement  the  judgment 

new,  and  the  parties  to  the  security  identical,  is  taken  as  collateral  security :  Butler  v.  Mil- 

which  works  a  dissolution  not  of  the  debt,  but  ler,  5  Denio,  400. 

of  the  original  security.    Extinguishment  or  When  a  mortgage  is  given  as  a  collateral  se- 

smtisfaction  of  the  debt,  upon  the  other  band,  ourity  for  notes  and  drafts,  and  not  in  satisfae- 

depends  upon  the  agreement  or  intention  of  the  tion  thereof,  the  latter  will  not  be  extinguished 

partiea:  Jones  v.  Johnson,  8  W.  A  S.  276.  by  the  former:  Averill  v.  Louchs,  6  Barbour, 

A  judgment  or  specialty  accepted  from  one  470. 
of  several  jointly  liable  on  a  simple  contract 


BURLING  v.  JOHN  READ,  ROBERT  PATE,  WILLIAM  PATE 
the  Elder,  WILLIAM  PATE  the  Younger,  and  WILLIAM  MAR 
TIN  PATE.    April  20. 

Reported,  11  Q.  B.  904  (E.  G.  L.  R.  vol.  68). 
vol.  xv. — 1  C 
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*26]  *HUTTON  v.  WARD.    April  22. 

In  assumpsit  by  endorsee  of  a  bill  against  acceptor,  defendant  pleaded  only  new  matter  by  way 
of  confession  and  avoidance,  but  failed  to  establish  the  matter  of  avoidance.  Held,  that 
plaintiff  could  not  recover  interest  upon  the  bill  from  the  date  of  its  maturity,  as  stated  in 
the  declaration,  without  producing  it. 

Assumpsit.  The  first  count  charged  that  John  Cresswell,  on  14th 
September,  1845,  drew  a  bill  of  exchange  for  20Z.  at  four  months  after 
date,  on  defendant,  who  accepted  it ;  and  that  Cresswell  endorsed  to 
plaintiff.     The  second  count  was  upon  an  account  stated. 

Pleas :  1.  As  to  51.  parcel  of  the  moneys  in  the  bill  mentioned,  and  as 
to  51.  parcel  of  the  moneys  in  the  second  count  mentioned  (identifying 
the  sums),  payment.  Replication,  traversing  the  payment.  Issue 
thereon. 

2.  As  to  the  residue,  identifying  the  residues  of  the  moneys  in  the 
first  and  second  counts  mentioned,  averment  that  defendant,  on  account 
of  the  residue,  delivered  to  plaintiff  his,  defendant's,  promissory  note  for 
152.,  and  plaintiff  received  it  on  account  of  the  residue,  and  endorsed, 
and  handed  it  over,  to  an  unknown  holder,  who  held  the  same  at  the 
commencement  of  the  action.  Replication,  traversing  the  delivery  and 
receipt.     Issue  thereon. 

3.  To  the  second  count,  Non  assumpsit.     Issue  thereon. 

On  the  trial,  before  Coleridge,  J.,  at  the  London  sittings  after  last 
term,  the  defendant  failed  to  establish  either  of  the  first  two  pleas :  and 
the  plaintiff's  counsel,  without  producing  the  bill,  claimed  a  verdict,  in- 
cluding interest.  The  defendant's  counsel  contended  that  the  plaintiff, 
not  having  produced  the  bill,  could  not  recover  interest  upon  it.  The 
J|t9__  learned  Judge  directed  the  jury  to  *find  for  the  plaintiff  to  the 
■*  amount  of  the  bill  only ;  and  reserved  leave  to  move  to  increase 
the  verdict  by  the  amount  of  interest  due,  either  from  17  th  January, 
1846  (the  maturity  of  the  bill),  or  from  4th  December,  1849,  the  day  on 
which  the  writ  in  the  action  was  issued. 

Chambers  now  moved  accordingly.  The  plaintiff  is  entitled  to  interest 
from  the  date  on  which  the  bill,  as  described  in  the  declaration,  became 
due.  The  defendant,  by  not  traversing  the  making,  the  acceptance  or 
the  endorsement  of  the  bill,  has  admitted  its  existence  as  declared  upon  .- 
the  bill  was  not  produced,  because  upon  the  issues  joined  no  question  as 
to  its  existence  or  description  was  before  the  jury.  Unless,  therefore, 
there  was  evidence  to  show  that  the  bill  bore  a  different  date  from  that 
laid  in  the  declaration,  it  must  be  taken  to  bear  such  date.  [Lord 
Campbell,  C.  J.  Would  not  a  bill  of  a  different  date  have  supported 
the  declaration  ?  It  might ;  but,  if  the  plaintiff  had  produced  a  bill 
with  a  different  date,  and  had  not  shown,  at  the  same  time,  that  there 
was  no  other  bill,  he  would  have  failed.     [Wightman,  J.     I  think  not. 
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Lord  Campbell,  C.  J.  I  think  the  bill  ought  to  have  been  produced.] 
The  argument  for  the  defendant,  at  nisi  prius,  was  that,  on  a  reference  to 
the  Master  to  compute  principal  and  interest,  the  bill  must  be  produced. 
[Xord  Campbell,  C.  J.  The  officers  of  the  Court  inform  us  that  the  prac- 
tice is  so.]  In  Lane  v.  Mullins,  2  Q.  B.  254  (E.  C.  L.  R.  vol.  42),  which 
was  an  action  on  a  bill  of  exchange,  the  plaintiff  obtained  judgment  on 
demurrer  to  the  plea ;  and  it  was  holden  that  the  *plaintiff  might,  _„_ 
upon  the  execution  of  a  writ  of  inquiry,  recover  the  amount  of  *- 
the  bill  without  producing  it.  At  all  events,  the  plaintiff  is  entitled  to 
interest  from  the  time  of  the  commencement  of  the  action.  [Lord 
Campbell,  C.  J.  Can  this  Court  interfere  for  so  small  an  amount? 
This  would  be  much  less  than  40*.,  the  limit  usually  adopted  by  us.] 
That  part  of  the  motion  is  not  pressed. 

Lord  Campbell,  C.  J.     Tou  are  not  entitled  to  recover  interest  from 
the  maturity  of  the  bill  without  producing  it. 

Patteson,  Coleridge,  and  Wiohtman,  Js.,  concurred. 

Rule  refused. 


DOE,  on  the  demise  of  SAMUEL  EVANS,  v.  JAMES  WALKER. 

April  23. 

P.,  seised  in  fee,  hy  will  dated  1821, (a)  devised  land  to  W.,  without  words  implying  inheritance, 
"  bat  not  to  be  sold  or  mortgaged ;"  and  then  he  devised  lands  to  E.  S. ;  and  added :  "  also  I 
give,  devise,  and  bequeath  unto  the  said  E.  S.  part  of  my  household  goods  and  chattels, 
and  testamentary  estate  and  effects,  whatsoever  name  and  denomination,  except  my  clock," 
Ac.  (other  personal  chattels  named), "  which  I  give  and  bequeath  unto  M.  H. :  and  the  remainder 
of  my  household  goods,  chattels,  and  testamentary  estate  and  effects,  I  give,  devise,  and 
bequeath  unto  the  said  M.  H.  and  E.  S.,  share  and  share  alike."  Held  that  the  residuary 
clause  passed  the  remainder   expectant  upon  W.'e  life  estate. 

In  the  entries  in  the  Court  Book  of  a  manor,  the  proceedings  at  a  Court  were  headed  as  held  at 
a  "  Court  Baron"  of  the  manor.  It  appeared  that  this  was  the  usual  form  of  entry  for  courts 
at  which  both  freehold  and  customary  tenants  attended ;  and  that  admittances  to  the  copyhold 
of  the  manor  were  granted  at  such  courts.  Held  sufficient  evidence  that  an  admittance  at 
the  Court  in  question  was  mode  at  a  customary  court. 

Ejectment  for  land  in  Devonshire.  On  the  trial,  before  Erle,  J., 
at  the  last  Devonshire  assizes,  it  appeared  that  the  property  cfcimed 
was  certain  *copyhold  land  in  the  manor  of  Ottery  St.  Mary.  The  r+9Q 
lessor  of  the  plaintiff  claimed  as  purchaser  of  the  interest  which  '- 
Elizabeth  Saunders  took  under  the  will  of  William  Palmer,  who  had 
been  seised  of  the  property  in  fee,  as  well  as  of  other  real  property. 
He  died,  so  seised,  on  5th  May,  1823,  having  made  his  will,  dated  10th 
October,  1821.  The  material  parts  of  the  will  were  as  follows.  After 
devises  of  different  portions  of  real  property,  the  testator  added :  "  I 
give,  devise,  and  bequeath  unto  James  Walker,  druggist,"  &c,  "one 

(a)  See  now  sUt  7  W.  4  A  1  Vict.  c.  26,  s.  28. 
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close  of  land,"  &c,  "  called  or  known  by  the  name  of  Four  Acres,  and 
now  in  the  occupation  of,"  &c,  <<  but  not  to  be  sold  or  mortgaged.  And 
I  give,  devise,  and  bequeath  unto  Elizabeth  Saunders,  wife  of  James 
Saunders,  maltster,  of,"  &c,  "separate  from  her  said  husband,  two 
dwelling-houses  in,"  &c,  "which  I  hold  for  the  life  of,"  &c,  "and  now 
in  the  occupation  of,"  &c,  "  my  estate  and  interest  therein.  Also  I  give, 
devise,  and  bequeath  unto  the  said  Elizabeth  Saunders  part  of  my  house- 
hold goods  and  chattels,  and  testamentary  estate  and  effects,  whatsoever 
name  and  denomination,  except  my  clock  and  bedstead,  and  feather  beds, 
and  bedding  and  curtains,  and  furniture,  which  I  give  and  bequeath  unto 
the  above  Margaret  Horsey :  and  the  remainder  of  my  household  goods, 
chattels,  and  testamentary  estate  and  effects,  I  give,  devise,  and 
bequeath  unto  the  said  Mary  Horsey  and  Elizabeth  Saunders,  share 
and  share  alike." 

The  land  in  dispute  was  the  close  called  Four  Acres.  For  the  defend* 
ant  it  was  contended  that  Elizabeth  Saunders  took  no  interest  in  this, 
and  that  the  residuary  clause  passed  personalty  only.  It  was  also  sug- 
*301  6este(*  ^at  the  lessor  of  the  plaintiff  did  not  appear  to  *h#ve 
-*  been  legally  admitted.  As  to  this,  the  evidence  was  that  admit- 
tance was  granted  to  him  at  a  Court,  which,  in  the  entry  in  the  Court 
books  produced  at  the  trial,  was  styled  a  "  Court  Baron"  for  the  manor. 
The  steward  of  the  Court  stated  that  this  was  the  usual  entry :  that  such 
courts  were  ordinarily  attended  by  free  tenants  who  paid  quit  rents, 
and  by  customary  tenants  also  t  and  that  admittances  took  place  at 
courts  so  holden.  The  learned  Judge  reserved  leave  to  move  for  a  non- 
suit.    Verdict  for  plaintiff. 

Crowder  now  moved  to  enter  a  nonsuit.  First,  the  residuary  clause 
did  not  carry  the  land.  It  seems  probable,  from  the  use  of  the  words 
"  not  to  be  sold  or  mortgaged,"  that  the  devisor  supposed  that  a  devise 
to  a  party  would  dispose  of  the  whole  interest  in  the  land  without  further 
words.  At  any  rate  the  words  "  testamentary  estate  and  effects"  must 
be  understood  by  the  context.  Now  they  evidently  form  part  of  a  class 
of  property  from  which  the  clock  and  some  other  personalty  is  expressly 
excepted.  The  testamentary  estate  and  effects  must  therefore  be  the 
personal  estate  and  effects.  In  Sanderson  v.  Dobson,  1  Exch.  141, f  the 
words#of  a  will  were  "goods,  chattels,  estate,  and  effects,  of  what 
nature  and  kind  soever,  and  wheresoever  the  same  shall  be  at  the  time 
of  my  death;"  and  it  was  held  that  the  word  "estate,"  so  connected, 
did  not  include  realty.  Roe  dem.  Helling  v.  Yeud,  2  New  R.  214, 
Markant  v.  Twisden,  1  Eq.  Ca.  Abr.  211,  pi.  22,  S.  C.  Gilb.  Eq.  Ca. 
30,  there  cited,  Bebb  v.  Penoyre,  11  East,  160,  and  Woollam  v.  Ken- 
worthy,  9  Yes.  137,  afford  other  instances  of  a  modified  construction 
**tt1  8*ven  *t0  a  description  of  the  residue  by  reason  of  the  accompany- 
-■  ing  expressions.     [Wightman,  J.     Have  you  looked  at  Doe  dem. 
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Evans  v.  Evans,  9  A.  &  E.  719  (E.  C.  L.  R.  vol.  36)  ?]  That  case 
was  cited  in  the  Court  of  Exchequer,  in  Sanderson  v.  Dobson,  1  Exch. 
141.f 

As  to  the  admittance  of  the  lessor  of  the  plaintiff.  The  court  is 
called,  in  the  heading,  a  Court  Baron.  At  such  a  court,  the  freeholders 
would  be  the  suitors.  It  might  indeed  be  holden  contemporaneously 
with  a  customary  court ;  but  that  does  not  appear  except  from  the  fact 
that  admittances  took  place  commonly  at  such  court.  If  that  showed 
that  the  court  was  a  customary  court,  it  would  be  enough  to  use  words 
of  admittance  in  any  court  or  place  whatever,  to  make  it  a  customary 
court.  [Erle,  J.  The  steward  said  that  there  was  a  homage  of  free 
suitors  who  paid  quit  rents,  and  that  there  were  also  customary  tenants.] 
The  nature  of  the  court  ought  not  to  be  proved  by  parol.  Could  a  court 
leet  be  turned  into  a  customary  court  by  granting  admittances  there  ? 

Lord  Campbell,  C.  J.  We  will  look  into  the  last  point.  As  to  the 
construction  of  the  will,  I  entertain  no  doubt  that  the  remainder  in  Four 
Acres  passed  by  the  residuary  clause.  The  will  disposes  of  real  and 
personal  property.  The  real  property  now  in  question  is  devised  to 
JameB  Walker  for  life;  and  so  far  the  remainder  of  that  parcel  is  undis- 
posed of.  Then  follows  a  devise  of  some  other  real  property  to  Eliza- 
beth Saunders.  What. then  remained  undisposed  of  was  the  whole  of 
the  personal  property  and  the  remainder  in  the  Four  Acres :  and  then 
comes  a  devise  of  part  of  *the  goods  and  chattels,  "and  testa-  r^„9 
mentary  estate  and  effects,  whatsoever  name  and  denomination,"  L 
to  Elizabeth  Saunders,  with  the  express  exception  of  certain  personalty ; 
and  the  remainder,  after  such  exception,  is  given  to  Mary  Horsey  and 
Elizabeth  Saunders.  The  devisor  says,  in  effect,  "whatever  I  can 
devise  by  will  I  now  dispose  of."  Surely  this,  prim&  facie,  carries  all 
the  realty :  and  there  is  nothing  that  I  can  find  in  the  will  to  displace 
that  construction. 

Patteson,  J.  I  am  of  the  same  opinion.  The  words  "  testament- 
ary estate  and  effects,  whatsoever  name  and  denomination,"  coupled 
with  the  words  "  the  remainder  of  my  household  goods,  chattels,  and 
testamentary  estate  and  effects,"  are  as  large  as  words  can  be. 

Wightman,  J.  The  words  added  to  "  goods  and  chattels"  are  large 
enough  in  themselves.  The  devisor  did  not  mean  to  die  intestate  as  to 
any  part  of  his  real  property :  but  the  remainder  expectant  on  James 
Walker's  estate  is  undisposed  of,  except  for  the  residuary  clause. 

Erle,  J.,  concurred. 

Afterwards  (April  24th), 

Lord  Campbell,  C.  J.,  said :  The  remaining  question  in  this  case  is, 
whether  the  admittance  was  sufficient.  It  appeared  that  the  admittance 
took  place  at  what  was  styled  a  Court  Baron.  Now  there  are  two  sorts 
of  Court  Baron,  attended,  the  one  by  freeholders,  and  the  other  by  cus- 

c2 
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Jk„„1  tomary  tenants.    Here  there  was  evidence  *that  customary  tenants 
J  attended  at  the  Court  in  question :  the  admittance  therefore  appears 
to  have  been  good.     This  agrees  with  Scriven.(a)  Rule  refused. 

(a)  See  Scriven  on  Copyhold,  vol.  1,  p.  4,  vol.  2,  pp.  603,  765  (4th  ed.). 

That  a  fee  will    pass  by  the  word    estate,  Blair,  6  Mit.  322;  Godfrey  v.  Humphrey,  18 

tee  Lambert  v.  Paine,  3  Cranch,  97 ;  Campbell  Pick.  537 ;  Pippard  r.  Deal,  4  Barr,  140. 

v.  Carson,  12   Serg.  &   Rawle,  54;   Brown   ».  By  the  word  tffteU:  Ferguson  v.  Zepp,  4 

Wood,  17  Mass.  68;  Jackson  v.  Merrill,  6  Johns.  Wash.  C.  C.  Bep.  645. 
185;  Watson  v.  Powell,  3  Call.  265;  Kellogg  v. 


The  QUEEN  v.  DIXON.    April  24. 

On  a  qno  warranto  information  for  exercising  the  office  of  mayor,  it  is  no  objection  to  the  title 
that  the  party,  who  was  councillor  when  elected  mayor,  is  not  shown  to  have  been  on  the 
burgess  roll  at  that  time :  it  being  admitted  that  he  was  de  facto  councillor  when  elected  major, 
and  that  he  was  on  the  burgess  roll  when  elected  councillor. 

So  held  on  demurrer  to  the  rejoinder ;  defendant  having  pleaded  his  election  as  councillor  and 
as  mayor,  but  not  having  shown  that  he  was  on  the  roll  when  elected  mayor;  the  Crown 
replying  that  he  was  not  on  the  roll  for  the  year  in  which  that  election  took  place ;  and 
defendant  rejoining  that,  at  the  time  of  that  election,  he  was  "  entitled  to  be"  on  the  roll, 
and  qualified  to  be  elected,  and  to  be,  a  councillor. 

Information  in  nature  of  a  quo  warranto  for  using  and  exercis- 
ing, to  wit,  on  9th  November,  12  Vict.  (1848),  the  office  of  Mayor  of 
Carlisle. 

Plea :  that  Carlisle  is  an  ancient  city,  &c,  and  the  citizens  a  body 
corporate  by  the  name  of  the  Mayor,  aldermen,  and  citizens  of  the  city 
of  Carlisle :  that  the  said  city  is  named  in  Schedule  (A.)  of  stat.  5  &  6 
W.  4,  c.  76,  and  was,  immediately  after  the  passing  of  that  act,  and 
thenceforth  has  been,  divided  into  five  wards,  &c.  The  plea  then  stated 
that,  before  the  using  and  exercising,  &c,  and  after  the  passing  of  the 
act,  on  the  last  day  of  August,  1847,  defendant  occupied  and  had, 
during,  &c,  occupied  a  house  in  a  township  within  one  of  the  wards, 
and  had,  during,  &c,  been  an  inhabitant  householder,  rated  to  the  poor 
in  respect  of  his  said  occupation,  and  paid  all  rates,  &c.  (stating  qualifi- 
cation in  detail  according  to  stat.  5  &  6  W.  4,  c.  76,  s.  9,  and  negativing 
disqualification) :  That,  on  the  said  last  day  of  August,  1847,  defendant 
*<U1  wa8>  an(*  *continually  fr°m  thence  hitherto  hath  been,  and  still  is, 
J  lawfully  entitled  to  be  enrolled  on  the  citizens'  roll  of  the  said 
city  in  respect  of  property  within  the  said  township,  and  to  be  a  citizen 
of  the  said  city,  and  a  member  of  the  body  corporate  of  the  Mayor, 
aldermen,  and  citizens  of  the  said  city.  That,  on  t5th  September,  1847, 
the  overseers  of  the  said  township  "  duly  made  out  an  alphabetical  list 
called  the  citizen  list,  but  which  was  then  called  the  burgess  list,  of  all 
persons  who  then  were  entitled  to  be  enrolled  in  the  citizen  roll  of  that 
year,  according  to  the  provisions  of  the  said  act  of  parliament,  in  respect 
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of  property  within  the  said  township,  in  which  list,  among  other  names, 
wad  inserted  the  name  of  him  the  said  George  Dixon"  (defendant)  "  as  a 
person  entitled  to  be,  and  who  then  was  entitled  to  be  enrolled  as  aforesaid : 
That  the  overseers  signed  the  list  and  delivered  it  to  the  town  clerk;  and 
that  no  person  whose  name  was  inserted  in  the  said  list  or  any  other  list 
made  under  the  act  objected  to  defendant  as  not  entitled  to  have  his  name 
retained  in  any  citizen  list  for  the  said  city :  That  the  mayor  and  assessors 
revised  the  lists  of  persons  entitled  to  be  on  the  citizen  roll  for  1847 ;  and 
defendant's  name  was  retained  on  the  list  for  his  township ;  and  the  mayor 
signed  the  said  lists  and  delivered  them  to  the  town  clerk,  who,  on  21st 
October,  1847,  caused  them  to  be  copied,  &c.  And  so  the  defendant  in 
fact  said  that  he  was  duly  enrolled,  to  wit,  in  the  year  1847,  according 
to  the  act,  and  was  then  a  citizen  of  the  said  city  and  a  member  of  the 
said  body  corporate  of  the  Mayor,  &c,  of  Carlisle.  The  plea  then 
averred  that  defendant,  before  and  at  the  time  of  his  election  to  be  a 
councillor  as  after  mentioned,  to  wit,  on  the  day  in  that  *behalf  _„,„ 
after  mentioned,  and  thence  continually  hitherto,  was  rated  to  the  *- 
poor,  to  wit,  upon  the  annual  value  of  1202.,  in  respect  of  the  said 
house,  Ac,  and  was  not  in  holy  orders,  &c.  (negativing  disqualifications 
under  stat.  5  &  6  W.  4,  c.  76,  s.  28) ;  and  that,  from  the  said  last  day 
of  August,  1847,  continually  hitherto,  he  continued  to  occupy  the  said 
house  so  occupied  by  him,  &c,  and  to  be  an  inhabitant  householder 
within  the  said  city,  &c,  to  wit,  at,  &c,  and  also,  during  all  the  said 
time  of  the  said  last-mentioned  occupation  of  the  said  house,  continued 
to  be  and  was  rated,  in  respect  of  the  said  premises  so  occupied  by  him, 
to  all  rates  during  that  time  made  for  the  relief  of  the  poor  of  the  said 
township :  and  that,  before  the  last  day  of  August,  1848,  he  had  paid 
all  rates  due  in  respect  of  the  said  premises,  except  such  as  had  become 
due  within  six  calendar  months  next  before :  and  that  he  was  in  all 
respects,  during  all  the  time  aforesaid,  and  continually  from  thence  until 
and  at  the  time  of  his  election  hereinafter  mentioned,  lawfully  entitled 
to  be  elected  councillor  of  the  said  city.  The  plea  then  stated,  in  de- 
tail, that  defendant,  on  12th  November,  1847,  after  the  passing  of  stat. 
7  W.  4  &  1  Vict.  c.  78,  was  elected  to  fill  an  extraordinary  vacancy  in 
the  office  of  councillor  for  his  ward,  defendant  being  so  then  duly  quali- 
fied in  that  behalf  as  before  mentioned :  and  that  defendant  accepted 
the  office  and  subscribed  the  declaration,  &c.  That  no  application  for 
a  quo  warranto  in  respect  of  the  said  office  of  councillor  was  made 
against  him  within  twelve  calendar  months,  which  period  had  elapsed 
before  the  present  information  was  filed :  and  that,  from  the  time  of  the 
said  election  and  acceptance  hitherto,  he  has  not  been  declared  bank- 
rupt, &c.  (negativing  grounds  on  which  the  office  might  *have  been  -„,_- 
forfeited  under  stats.  5  &  6  W.  4,  c.  76,  s.  52,  and7W.441L 
Vict.  c.  78,  s.  39) ;  nor  has  his  right  to  hold  and  fill  the  said  office  of 
councillor  been  in  any  wise  affected  or  disturbed.     And  defendant  fur- 


36  REGINA  v.  DIXON.    E.  T.  1850. 


ther  saith  that  afterwards,  and  before  the  alleged  usurpation,  &c,  on 
9th  November,  1848,  at  a  meeting  of  the  council,  &c,  defendant,  then 
being  such  councillor,  Ac,  and  then  being  a  fit  person  to  be  the  mayor 
of  the  said  city,  "  and  being  entitled  to  be  on  the  citizens'  list  of  the 
said  city,"  was  duly  elected  by  the  then  council,  &c,  to  be  the  mayor, 
&c. ;  and  that  he  accepted  the  office  and  subscribed  the  declaration,  &c. 
By  virtue  whereof  he,  during  all  the  time,  &c,  hath  used  and  exercised, 
&c,  and  claimed,  &c,  and  still  doth,  &c. :  without  this  that  he  hath 
usurped,  &c. :  verification  and  prayer  of  judgment,  &c. 

Replication  (protesting  that  the  plea  and  the  matters,  &c,  are  not 
sufficient,  &c.) :  1.  That,  at  the  time  when  defendant  is  alleged  in  the 
plea  to  have  been  elected  mayor,  he,  defendant,  <<  was  not  such  council- 
lor as  in  the  said  plea  mentioned,  in  manner,"  &c. :  conclusion  to  the 
country.  Issue  thereon.  2.  That,  at  the  time  when  defendant  is  alleged 
in  the  plea  to  have  been  elected  mayor,  he,  defendant,  "  was  not  entitled 
to  be  on  the  citizens'  list  of  the  said  city,  in  manner,"  &c. :  conclusion 
to  the  country.     Issue  thereon. 

8.  «  That,  on  the  said  9th  day  of  November,  A.  D.  1848,  being  the 
day  of  the  alleged  election  of  the  said  G.  Dixon  to  be  mayor  of  the  said 
city  of  Carlisle  as  in  the  said  plea  mentioned,  the  said  G.  Dixon  was  not, 
nor  was  his  name,  on  the  then  citizen  list  or  roll  of  the  said  city,  that 
is  to  say  the  citizen  list  or  roll  of  the  said  city  for  the  year  between  the 
1st  day  of  the  said  month  of  November  in  the  said  year  1848  inclusive,  in 
+q7  which  the  *said  alleged  election  took  place  as  aforesaid,  and  the 
-»  1st  day  of  November,  A.  D.  1849 :  Whereby  the  said  G.  Dixon 
on  the  said  1st  day  of  November,  A.  D.  1848,  and  from  thence  con- 
tinually until  and  at  and  after  the  said  alleged  election  of  the  said  G. 
Dixon  to  be  mayor  of  the  said  city,  was  not  qualified  to  be  elected,  or 
to  be,  a  councillor  of  the  said  city."     Verification. 

Rejoinder  to  this  part  of  the  replication  (protesting,  &c).  That,  on 
9th  November,  1848,  "the  said  G.  Dixon  was  entitled  to  be  on  the 
citizen  list  of  the  said  city,  in  manner  and  form  as  in  the  said  plea 
alleged,  and  he  was  qualified  to  be  elected  and  to  be  a  councillor  of  the 
said  city,  in  manner  and  form  as  is  also  in  the  said  plea  alleged :"  con- 
clusion to  the  country. 

Demurrer,  assigning  for  causes,  that  the  special  part  of  the  rejoinder 
ought  to  have  concluded  with  a  verification :  that  it  should  have  taken 
issue  upon,  or  confessed  and  avoided,  the  allegation  that  defendant,  at 
the  time  of  his  election  to  be  mayor,  was  not  on  the  citizen  list  or  roll : 
that  defendant  has  traversed  matters  not  alleged  by  way  of  replication, 
and  also  matter  alleged  only  as  conclusion  of  law :  that  the  rejoinder 
takes  issue  on  defendant's  qualification  to  be  elected  councillor  on  the 
12th  November,  1847,  a  matter  not  denied  by  the  last  part  of  the  repli- 
cation :  that  the  traverse  is  uncertain,  &c.     Joinder. 

Unthank,  for  the  Grown.     The  plea  alleges  that  the  defendant  was 
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elected  mayor,  being  then  a  councillor  and  "  entitled  to  be  on  the  citi- 
zens' list.*'  Stat.  5  k  6  W.  4,  c.  76,  enacts,  by  sect.  49,  that  the  mayor 
shall  be  elected  "  out  of  the  aldermen  or  councillors ;"  and,  by  sect.  28, 
that  no  person  "  shall  be  qualified  to  be  ^elected  or  to  be  a  coun- 


cillor," «• who  shall  not  be  entitled  to  be  on  the  burgess  list."   The 


[*38 


question's  whether  a  person  alleging,  as  the  defendant  here  does,  that 
he  was  entitled  to  be  on  the  list,  but  not  that  in  fact  he  was  on  it,  when 
elected  mayor,  shows  sufficiently  that  he  was  then  eligible  to  the  office. 
The  only  proof  which  a  court  can  recognise  that  a  party  is  entitled  to 
be  on  the  list  is  that  he  should  actually  be  there.  If  a  less  certain 
test  were  admitted,  the  head  of  the  corporation  might  be  a  person  who 
was  not  even  a  citizen  for  want  of  the  qualifications  required  by  sect.  9. 
In  sect.  15,  the  overseers  are  directed  annually  to  make  out  a  list,  to 
be  called  "  the  burgess  list,"  "  of  all  persons  who  shall  be  entitled  to  be 
enrolled  in  the  burgess  roll  of  that  year,"  &c. ;  which  cannot  mean 
entitled  absolutely  and  without  dispute,  but  entitled,  subject  to  the 
judgment  to  be  exercised  on  revision.  In  sect.  28,  though  the  same 
word  is  used,  more  must  be  intended.  Regina  t>.  Harvey,  3  Q.  B.  475 
(E.  C.  L.  R.  vol.  43),  shows  that  the  burgess  list  spoken  of  in  that  clause 
means  the  roll  as  finally  made  up,  and  when  it  has  come  into  operation ; 
namely  from  the  1st  of  November.  There  a  party  whose  name  had  been 
entered  on  the  overseers'  list,  retained  by  the  mayor  and  assessors  on 
revision,  and  entered  on  the  burgess  roll  in  October,  1841,  was  held  not 
to  be,  on  that  account,  "  entitled,"  within  the  meaning  of  sect.  28,  before 
November,  1841.  [Erle,  J.  The  title  there  was  in  only  an  inchoate  state. 
The  statute  makes  a  clear  distinction  between  the  inchoate  list  and  the  list 
when  revised,  which  is  then  the  roll.  Pattbson,  J.  Regina  v.  Harvey 
*turned  upon  the  question  when  the  lists  became  a  "burgess  list"  r4~Q 
within  sect.  28 ;  it  was  held  that  they  did  not  become  so  till  the  *■ 
lst  of  November,  1841,  the  beginning  of  the  municipal  year ;  and,  before 
that  time,  there  was  no  list  on  which  Harvey  could  have  been,  because 
the  lists  for  1840, 1841,  had  never  been  revised.]  If  the  list  mentioned 
in  sect.  28  is  the  burgess  roll,  the  being  on  that  list  is  conclusive  of  the 
right  to  be  there :  supposing  it  to  have  been  disputable  at  first,  there 
were  tribunals  provided  by  law,  before  which  it  might  have  been  im- 
peached. But  the  defendant,  in  this  case,  is  not  shown  to  have  been  on 
the  roll.  [Patteson,  J.  He  was  a  councillor  de  facto ;  which  was  not  the 
casein  Regina  v.  Harvey,  3  Q.  B.  475  (E.  C.  L.  R.  vol.  43.)]  He  ought  to 
have  been  a  councillor  of  right.  If  he  had  become  interested  in  a  contract 
with  the  council,  could  it  have  been  said  that  he  was  nevertheless  a  council- 
lor de  facto,  and  therefore  eligible  to  be  mayor  ?  Stat.  7  W.  4  &  1  Vict, 
c  78, 8.  23,  enacts  that  every  application  for  the  purpose  of  calling  uj  on 
any  person  to  show  by  what  warrant  he  claims  to  exercise  the  office  of  mayor, 
alderman,  councillor,  or  burgess  shall  be  made  before  the  end  of  twelve 
calendar  months  after  the  election  or  after  the  time  when  the  persto became 
vol.  xv. — 5 
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disqualified :  but  in  Regina  v.  Preece,  5  Q.  B.  94  (E.  C.  L.  R.  vol.  48), 
where  an  alderman  had  been  elected  mayor,  and  the  title  was  dis- 
puted on  the  ground  that  he  had  not  been  well  elected  alderman,  the 
Court  doubted  whether  the  statute  removed  this  objection,  though  more 
than  twelve  months  had  elapsed  since  the  party's  election  to  be  alderman, 
m  the  title  being  impeached,  not  to  oust  the  *party  of  that  office,  but 
-1  to  show  a  defect  in  his  qualification  for  another.  [Patteson,  J. 
The  actual  decision  in  Regina  v.  Preece  is  against  you.]  The  doubt 
intimated  there  led  to  the  passing  of  stat.  6  &  7  Vict.  c.  89,  which 
enacts,  by  sect.  1,  that  no  election  of  mayor  "  shall  be  liable  to  be 
questioned  by  reason  of  a  defect  in  the  title  of  such  person  to  the 
office  of  alderman  or  councillor  ttf  which  he  may  have  been  previously 
elected/'  unless  an  application  calling  upon  him  to  show  by  what  warrant 
he  claims  such  prior  office  shall  have  been  made  within  twelve  calendar 
months  after  his  election  to  it.  No  such  enactment  would  have  been 
necessary  if  the  de  facto  tenure  of  the  inferior  office  had  already  been 
sufficient  to  qualify  for  the  higher.  But  on  examination  of  this  clause 
and  comparison  of  it  with  stat.  7  W.  4  &  1  Vict.  c.  78,  s.  23,  recited  in 
the  preamble,  the  fair  construction  appears  to  be  that  the  act  6  &  7 
Vict,  remedies  original  defects  in  the  election  of  alderman  or  councillor, 
but  not  supervenient  disqualifications,  such  as,  for  example,  the  taking 
an  office  of  profit  under  the  council. (a)  [Lord  Campbell,  C.  J.  Stat. 
5  4  6  W.  4,  c.  76,  s.  52,  points  out  some  cases  in  which  the  alderman 
or  councillor  shall  become  disqualified  and  cease  to  hold  the  office ;  but 
the  being  no  longer  on  the  burgess  roll  is  not  one  of  them.  Patteson, 
J.     It  is  one  thing  to  say  that  he  shall  not  be  a  councillor,  another 

♦in  t0  8ay  ^at'  De*nS  one>  ne  8na^  *forfeit  the  office.  Erle,  J. 
-*  Which  section  do  you  rely  upon  as  having  that  effect  ?]  Sect.  28 
says  expressly  that  a  person  not  entitled  to  be  on  the  burgess  roll  shall 
not  be  qualified  "  to  be  elected  or  to  be"  a  councillor  or  alderman. 
Sect.  52  is  differently  worded;  the  disqualifications  there  mentioned 
take  effect  only  by  way  of  forfeiture :  thus  a  bankrupt  may  be  elected 
councillor,  though,  if  a  councillor  becomes  bankrupt,  his  office  ceases ; 
Rex  v.  Chitty,  5  A.  &  E.  609  (E.  C.  L.  R.  vol.  31) :  but  the  disqualifi- 
cations under  sect.  28  prevent  either  being  elected  to  the  office  or  con- 
tinuing to  hold  it. 

Martin,  contra,  was  stopped  by  the  Court. 

Lord  Campbell,  C.  J.  We  all  think  that  our  judgment  must  be  for 
the  defendant.  By  sect;  49  of  Btat.  5  &  6  W.  4,  c.  76,  the  mayor  is  to 
be  elected  "  out  of  the  aldermen  or  councillors :"  and  it  is  admitted  that 
the  defendant  was  in  fact  a  councillor  when  he  was  elected  mayor.     He 

(a)  Unthank  also  contended  that,  if  the  defendant  meant  to  rely  npon  the  omission  to  impeach 
bis  title  as  councillor  within  twelve  months,  it  was  premature  to  notice  it  in  his  plea;  citing  Sir 
Ralph  Bovy's  case,  1  Vcntr.  217;  The  British  Linen  Company  v.  Druinmond,  10  B.  &  C.  903, 
912  (E.  C.  L.  R.  vol.  21).  But  it  became  unnecessary  to  consider  this  point:  see  the  judgment 
of  Lord  Campbell,  C.  J.,  post. 
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had  been  legally  elected  councillor,  and  had  remained  a  councillor  with- 
out objection  for  a  year.  At  the  time  of  his  election  to  be  councillor, 
he  was  entitled  to  be,  and  was,  in  fact,  on  the  burgess  roll.  What 
objection  is  there  now  to  his  being  elected  mayor?  A  councillor  is 
eligible.  Sect.  28  points  out  circumstances  under  which  no  person  shall 
"be  qualified  to  be  elected  or  to  be  a  councillor ;"  one  of  these  is,  if 
the  person  "  shall  not  be  entitled  to  be  on  the  burgess  list  of  such 
borough."  But  the  defendant  here  was  entitled  to  be  on  the  list,  and 
was  actually  upon  it  when  elected  councillor.  Sect.  52  points  out  super- 
vening ^disqualifications,  under  which  a  person  "  holding  the  office  r+±C) 
of  mayor,  alderman,  or  councillor"  shall  "  immediately  become  *- 
disqualified  and  shall  cease  to  hold"  it.  But  of  these  the  ceasing  to  be 
on  the  burgess  roll  is  not  one.  The  question,  therefore,  whether  a 
supervening  disqualification  for  this  office  may  be  taken  advantage  of 
after  the  lapse  of  a  year,  as  a  defect  in  the  title  to  be  mayor,  does  not 
raise  a  difficulty  in  this  case.'  Regina  v.  Harvey,  3  Q.  B.  475  (E. 
C.  L.  R.  vol.  43),  and  Regina  v.  Preece,  5  Q.  B.  94  (E.  C.  L.  R.  vol. 
48),  are  direct  authorities  against  the  Crown. 

Patteson,  J.  I  am  of  the  same  opinion.  I  have  already  observed 
upon  Regina  v.  Harvey.  The  other  case,  Regina  v.  Preece,  cited  by 
the  counsel  for  the  Grown,  is  against  him :  and  the  statute  5  &  6  W. 
4,  c.  76,  is  against  him. 

Wiohtmah,  J.,  concurred. 

Erle,  J.     I  am  of  the  same  opinion :  and  I  think  that  the  qualifica- 
tion of  a  party  to  be  councillor  is  his  being  entitled  to  be  on  the  roll ; 
and  that  the  not  being  actually  upon  it  is  not  decisive  against  the  title. 
•  Judgment  for  defendant. 


*The  QUEEN  v.  The  Inhabitants  of  MADELET.   April  24.  [*43 

The  sward  of  Tithe  Commissioners  ascertaining  and  setting  out  the  boundary  between  parishes, 
*c,  under  stats.  7  W.  4  k  1  Viet.  e.  69,  s.  2,  and  2  A  3  Viet.  e.  62,  s.  34,  is  prospective  only 

t  in  its  operation,  whether  the  boundary  line  set  out  be  the  old  or  a  new  one. 

Therefore,  in  a  dispute  on  parochial  settlement,  if  it  appear  that  a  certain  bouse  is  within  the 
boundary  of  parish  A.,  as  defined  by  the  award  of  an  assistant  Tithe  Commissioner,  evidence 
may  be  given  that  at  the  time  to  which  the  dispute  relates,  if  before  the  making  of  such  award, 
the  house  was  not  in  A.,  but  in  the  adjoining  parish. 

On  appeal  against  an  order  of  two  justices,  dated  4th  July,  1849, 
adjudging  the  settlement  of  Harriet  Colley,  a  pauper  lunatic  chargeable 
to  the  parish  of  Madeley  in  the  Madeley  Poor  Law  Union  in  the  county 
of  Salop,  to  be  in  the  parish  of  Shipton  in  the  same  county,  and  ordering 
certain  payments  to  be  made  by  Shipton  to  the  treasurer  of  the  said 
Union,  and  to  the  treasurer  of  the  County  Asylum  on  account  of  her 
lodging,  maintenance,  &c,  the  Sessions  quashed  the  order,  subject  to  the 
opinion  of  this  Court  on  a  special  case. 


43  REGINA  v.  MADELEY.    E.  T.  1850. 

The  case  stated  that  the  question  for  the  decision  of  the  Sessions  had 
been  whether  William  Colley,  the  husband  of  the  pauper,  gained  a  set- 
tlement in  Shipton  under  the  circumstances  after  stated.  If  he  did,  the 
order  of  the  two  justices  was  valid ;  otherwise,  invalid.  The  facts  were 
then  set  forth  as  follows. 

In  the  year  1829  the  said  W.  Colley,  being,  at  the  time  of  his  hiring, 
and  during  the  whole  of  his  service,  after  mentioned,  unmarried  and  with- 
out child  or  children,  was  hired  for  a  year  as  a  servant  by  Mr.  Thomas 
Acton  of  Brockton  in  the  said  county.  He  served  him  for  a  year  under 
such  hiring ;  and,  during  the  whole  of  that  year,  resided  and  slept  in 
the  house  of  his  said  master  at  Brockton. 

In  1842  the  tithes  of  the  parish  of  Stanton  Long  in  the  said  county 
*A/T\  were  *n  P*0?*688  °f  commutation ;  and,  *on  18th  July,  1844,  an 
-1  award  touching  the  boundaries  of  the  said  parishes  of  Shipton  and 
Stanton  Long,  which  are  adjoining  parishes  (such  boundaries  being 
remote  from  the  boundary  of  any  county),  was  duly  made  by  John  Mee 
Mathew,  Esquire,  an  assistant  tithe  Commissioner,  under  the  powers  of 
the  Tithe  Commutation  Acts  (a  copy  of  which  award  was  annexed  to,  and 
was  to  be  taken  as  part  of,  this  case) ;  and  such  award  was  never  removed 
by  certiorari  within  the  time  limited  by  the  Tithe  Acts.  By  the  boundary 
line,  as  set  out  and  defined  by  the  said  award,  between  the  said  parishes, 
the  said  house  in  which  W.  Colley  so  resided  and  slept  as  aforesaid  is 
placed  within  the  said  parish  of  Shipton,  and  not  in  the  said  parish  of 
Stanton  Long. 

Evidence  was  tendered  on  the  part  of  the  appellants  to  show  that,  at 
the  time  when  the  said  W.  Colley  served  the  said  T.  Acton  as  aforesaid, 
the  house  in  which  W.  Colley  so  resided  and  slept  aj9  aforesaid  was  situ- 
ate in  Stanton  Long  and  not  in  Shipton ;  and  that  the  said  boundary 
line  so  set  out  and  defined  as  aforesaid  was  in  fact  a  new  boundary  line 
substituted  in  lieu  of  the  ancient  boundary  line  between  the  said  parishes 
near  to  the  said  house  of  the  said  T.  Acton.  The  respondents  objected 
to  the  reception  of  this  evidence,  upon  the  ground  that  the  award  was 
retrospective,  and  conclusive  as  to  the  boundary  of  the  parishes  at  all 
times  before  the  making  of  the  award.  The  Sessions,  however,  being 
of  opinion  that  the  award  was  not  retrospective,  or  conclusive  as  to  the 
boundary  of  the  parishes  before  the  making  of  the  award,  overruled  the 
objection  and  received  the  evidence:  and,  upon  hearing  the  said  evidence, 
they  found  that  the  said  boundary  line  so  set  out  and  defined  by  the 
*j.ti  award  was  *a  new  boundary  line  in  that  part  near  to  the  said 
-*  house  in  which  W.  Colley  so  resided  and  slept  as  aforesaid,  and 
not  the  ancient  boundary  line ;  and  that  the  said  house,  at  the  time  when 
W.  Colley  so  resided  and  slept  in  it,  was  situate  in  the  said  parish  of 
Stanton  Long  and  not  in  the  said  parish  of  Shipton,  and  had  always 
been  so  situate  in  Stanton  Long  until  the  making  of  the  award.  It  did 
not  appear  that  there  ever  had  been  any  legislative  enactment  or  award 


15  ADOLPHUS  &  ELLIS.  N.  S.  45 


tinder  any  act  of  parliament  touching  the  boundaries  of  the  said  parishes, 
except  the  award  hereinbefore  referred  to. 

The  questions  for  the  opinion  of  this  Court  were :  Whether  the  evidence 
was  properly  received ;  and,  if  so,  whether  the  order  was  rightly  quashed. 
If  the  Court  should  be  of  opinion  that  the  evidence  was  properly  received 
and  the  order  properly  quashed,  the  order  of  Sessions  was  to  be  con- 
firmed ;  otherwise,  quashed. 

By  the  award,  subjoined  to  the  case,  John  Mee  Mathew,  Esquire,  the 
Commissioner,  recited  that  the  owners  of  the  titheable  lands  in  Stanton 
Long  desired  a  commutation  under  stat.  6  &  7  W.  4,  c.  71 :  that  "  the 
boundaries,  of  the  titheable  lands  of  the  said  parish,  so  far  as  the  same 
abut  upon  or  adjoin  to  the  parish  of  Shipton  in  the  said  county  of  Salop, 
are  unknown  and  undefined,  and  doubts  have  arisen  respecting  the  same, 
whereby  the  proper  apportionment  of  the  said  rent  charge  on  the  different 
titheable  lands  within  the  said  parish  of  Stanton  Long  will  be  hindered  and 
obstructed :"  that,  two-thirds  in  number  and  value  of  the  owners  of  titheable 
lands  within  the  two  parishes  having  requested  in  writing  that  the  Commis- 
sioners «  would  inquire  into,  ascertain,  and  set  out  such  boundaries,  or  de- 
fine such  new  line  of  boundary  for  *the  said  parishes  as  to  them  V*±(K 
might  seem  meet,  pursuant  to*'  stat.  2  &  3  Vict.  c.  62,  he,  the  said  *• 
J.  M.  Mathew,  had  been  appointed  by  the  Commissioners  "  to  inquire  into, 
ascertain,  and  set  out  such  boundaries  as  aforesaid :  and  that  a  certificate 
of  requisite  notices  (a)  had  been  produced  before  him.  The  award  then 
proceeded :  "  And  whereas  I  have  duly  examined  upon  oath  all  witnesses 
produced  before  me  touching  the  line  of  boundary  so  in  doubt  and  dispute 
as  aforesaid,  and  have  duly  entered  into  a  full  and  minute  investigation 
of  all  documents,  matters,  and  things  connected  therewith,  and  'referred 
to  by  this  my  final  arbitrament  and  award :  Now  know  ye  that  I,  the 
said  J.  M.  M.,  do  hereby  adjudge  and  determine  that  the  boundary  line 
of  the  said  parish  of  Stanton  Long,  so  far  as  the  same  abuts  upon  the 
said  parish  of  Shipton,  commences  in  the  western  fence  of  a  field  called 
the  Upper  Common  Piece,  in  the  occupation  of  Thomas  Acton,  at  a  point," 
4c.,  "from  whence  it  proceeds  in  a  southwesternly  direction,"  &c.  "until 
it  meets,"  &c. ;  tracing  the  boundary  line  in  like  manner  throughout : 
"  which  said  boundary  line  is  more  particularly  delineated  by  the  colour 
pink  in  the  map  or  plan  hereunto  annexed."  "  In  witness  whereof,"  &c. 
Bated  July  18th,  1844. 

(heaves  and  J.  G.  Phillimorey  in  support  of  the  order  of  Sessions. 
The  award  was  not  conclusive,  except  as  to  the  future ;  and  the  evidence, 
therefore,  was  receivable.  Stat.  2  &  8  Vict.  c.  62  (passed  to  explain 
and  amend  the  former  statutes  as  to  commutation  of  tithes),  enacts,  sect. 
34,  that,  if  there  be  a  question  between  *any  parishes  touching  their  -^.^ 
boundaries,  or  if  they  shall  be  desirous  of  having  their  boundaries  '• 
ascertained  or  a  new  boundary  line  defined,  it  shall  be  lawful  for  the 

(a)  Stat  3  A  4  Vict  o.  15,  8.  28. 

D 
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Commissioners,  on  such  application  as  is  there  specified,  "  to  deal  with 
any  dispute  or  question  concerning  such  boundaries,  and  to  ascertain, 
adjust,  set  out,  and  define  the  ancient  boundaries  between  such  parishes 
or  townships  or  the  lands  of  such  land  owners  respectively,  or  draw  and 
define  a  new  line  of  boundary,  as  they  may  see  fit:"  and  that  "the 
boundary  line  so  ascertained  or  newly  defined  by  the  said  Commissioners 
or  assistant  Commissioner  shall  thenceforward  be  the  boundary  line  of 
and  between  such  parishes,  townships,  or  lands  of  such  land  owners 
respectively  for  all  purposes  whatsoever."  The  pauper's  husband,  here, 
gained  his  settlement  in  Stanton  Long :  the  boundary,  as  traced  by  the 
Commissioner,  throws  the  house  where  the  settlement  was  gained  into 
Shipton.  Now,  if  the  line  traced  by  the  Commissioner  was  a  new 
boundary,  the  statute  and  award  clearly  do  not  prevent  any  party  from 
showing  by  evidence  what  the  boundary  was  before.  And,  if  the  language 
of  the  award  left  it  doubtful  whether  a  new  line  or  only  the  original  one 
had  been  set  out,  proof  might  be  adduced  to  show  what  the  Commissioner 
actually  meant.  This  was  done  by  the  evidence  of  the  Commissioner 
himself  in  Re  Dent  Commutation,  8  Q.  B.  43,  52,  note  (a)  (E.  C.  L.  R. 
vol.  55).  But,  further,  supposing  that  the  Commissioner  has  only  ascer- 
tained the  old  boundary,  the  determination  is  not  conclusive  as  to  the 
line  of  boundary  before  the  making  of  the  award.  This  was  decided  in 
^g  Rex  v.  St.  Mary,  in  Bury  St.  *Edmunds,  4  B.  &  Aid.  462  (E.  C. 
J  L.  R.  vol.  6),  under  the  general  Inclosure  Act,  41  G.  3  (U.  K.),  c. 
109,  s.  3.  The  direction  in  stat.  2  &  3  Vict.  c.  62,  s.  34,  that  the  "  line 
so  ascertained  or  newly  defined  by"  the  Commissioner  "shall  thence- 
forward" be  the  boundary  line  between  the  parishes,  implies  clearly  that 
the  award  is  intended  to  operate  alike  on  old  and  new  boundaries,  and 
to  be  prospective  only. 

Archbold,  contr&.  The  former  act,  7  W.  4  &  1  Vict.  c.  69,  ss.  2,  3, 
gave  power  only  to  settle  existing  boundaries.  Stat.  2  &  3  Vict.  c.  62 
(which,  by  sect.  37,  is  made  part  of  the  preceding  act),  empowers  the 
Commissioner  to  define  new  boundaries,  as  well  as  the  old.  [Lord 
Campbell,  C.  J.  It  would  have  been  unjust  to  make  the  award  of  a 
new  boundary  retrospective.]  The  prospective  word  "  thenceforward" 
can  apply  only  to  a  new  boundary.  There  could  be  no  reason  to  alter 
the  provision  of  the  former  act  with  respect  to  ancient  boundaries ;  and 
that  provision  was  retrospective.  It  would  have  been  idle  to  enact  that 
the  old  boundary,  when  ascertained,  should  be  recognised  from  "  thence- 
forward" only.  Then,  by  the  terms  of  the  award  in  this  case,  no  new 
boundary  is  created.  In  the  case  Re  Dent  Commutation,  8  Q.  B.  52, 
note  (a),  the  Commissioner  made  an  affidavit ;  but  the  rule  of  law  is  that 
none  but  latent  ambiguities  are  explainable  by  evidence ;  and  the  Court, 
though  they  noticed  the  affidavit,  relied  also  upon  the  language  of  the 
award.(a)     The  words  of  the  award  here  refer  to  a  boundary  already 

(a)  It  appears  that  the  objection  which  the  Commissioner's  affidavit  was  supposed  to  answez 
had  been  raised  by  affidavit    See  8  Q.  B.  51,  55  (£.  C.  L.  R.  toI.  55). 
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existing,  not  one  to  be  established  *thenceforward.     The  Commis-  r*±a 
sioner  says  that  the  line  "  commences  in,"  &c,  "  from  whence  it 
proceeds,"  &c,  "  until  it  meets,"  &c. ;  using  the  present  tense  throughout. 

Lord  Campbell,  C.  J.  The  Sessions  were  right  in  receiving  this 
eridence  and  quashing  the  order.  By  stat.  2  &  3  Vict.  c.  62,  s.  34, 
which  defines  the  mode  of  proceeding  to  ascertain  boundaries,  the  Com- 
missioners are  empowered  "  to  ascertain,  adjust,  set  out,  and  define  the 
ancient  boundaries,"  "  or  draw  and  define  a  new  line  of  boundary,  as 
they  may  see  fit;"  "  and  the  boundary  line  so  ascertained  or  newly  defined 
by  the  said  Commissioners  or  assistant  Commissioner  shall  thenceforward 
be  the  boundary  line  of  and  between  such  parishes,"  &c.  Whether  they 
ascertain  old  or  set  out  new  boundaries,  the  word  "  thenceforward" 
applies ;  and  the  reasonable  construction  is,  that  the  award  in  this  re- 
spect is  to  be  conclusive  from  thenceforward  only,  leaving  past  trans- 
actions, and  the  state  of  things  on  which  they  depended,  to  be 
ascertained  as  under  the  former  law.  Here  the  house  in  which  William 
Colley  resided  during  his  service  was  in  Stanton  Long  before  the  making 
of  the  award ;  and  the  award  does  not  conclude  to  the  contrary.  The 
settlement,  therefore,  was  in  Stanton  Long. 

Pattbson,  J.  I  do  not  think  it  clearly  appears  whether  the  old  or  a 
new  boundary  was  established  by  the  award.  If  a  new,  there  can  be  no 
doubt  in  the  case :  if  the  old,  still  the  award  is  not  conclusive  as  to  past 
transactions.  The  mischief  which  might  arise  from  giving  such  awards 
\  retrospective  effect  is  pointed  *out  in  Rex  v.  St.  Mary  in  Bury  _  n 
St.  Edmunds,  4  B.  &  Aid.  464, 5  (E.  C.  L.  R.  vol.  6).  The  order  L  5U 
of  Sessions,  therefore,  is  right. 

Wightman  and  Erle,  Js.,  concurred.  * 

Order  of  Sessions  confirmed. 


The  QUEEN  v.  The  Inhabitants  of  WINSTER.    April  24. 

Reported  with  The  QUEEN  v.  The  Inhabitants  of  WOLVERHAMP- 
TON, Michaelmas  term,  1849. 


The  QUEEN  v.  WILLMER  and  SMITH.    April  25. 

A  rale  nisi- for  a  criminal  information  having  boon  obtained  against  W.,  for  an  alleged  libel  os 

E.,  W.  filed  affidavit*  in  answer,  adducing  fresh  eharges  against  B. 
Before  canse  was  shown,  C,  who  was  defendant  in  an  action  at  E.'s  snit  for  libel,  pleaded 

a  justification,  containing  substantially  the  same  matter  as  the  fresh  charges  adduced  by 

W.,  and  also  matter  bringing  into  question  the  truth  of  the  original  charges. 
The  Court  refused,  on  motion  by  E.,  to  stay  the  hearing  of  argument  on  the  rule  against 

▼.,  till  the  action  of  E.  against  C.  should  hare  been  tried. 


50  REGINA  v.  WILLMER.   E.  T.  1850. 

In  this  case  a  rule  nisi  was  granted,  in  last  Hilar;  term,  for  a  crimi- 
nal information  against  the  defendants  for  a  libel  upon  certain  members 
of  the  Electric  Telegraph  Company.  The  defendants  filed  affidavits  in 
answer. 

From  the  affidavit  on  which  the  application  hereafter  mentioned  was 
founded,  it  appeared  that  in  the  affidavits  filed  by  the  defendants  certain 
charges  were  made  against  the  directors  of  the  Company,  which  were 
not  contained  in  the  alleged  libel.  An  action  had  also  been  brought  by 
+  -1-|  the  company  against  one  J.  G.  *Chapman  for  a  libel;  in  which 
J  action  the  defendant  had  justified,  alleging  matter  substantially 
the  same  as  the  new  matter  brought  forward  in  the  affidavits  on  which 
the  present  defendants  proposed  to  show  cause,  and  also  matter  which 
would  make  the  truth  of  the  charges  contained  in  the  first  alleged  libel 
admissible  in  evidence.  One  of  the  directors  now  deposed  that  the  action 
of  The  Electric  Telegraph  Company  against  Chapman  would  probably 
be  tried  in  the  sittings  after  next  term ;  and  that  the  directors  were 
confident  that  they  should  give  a  satisfactory  answer  to  all  the  charges. 

Sir  John  Jervis,  Attorney-General,  now  moved  for  a  rule  to  show 
cause  why  the  showing  cause  against  the  rule  for  a  criminal  information 
should  not  be  postponed  till  the  civil  action  should  have  been  tried. 
The  directors  have  had  no  opportunity  of  answering  the  new  charges  : 
but  these  will  be  conveniently  investigated  at  the  trial  of  the  action : 
and  they  are  willing  that  the  Court,  in  disposing  of  the  criminal  infor- 
mation, should  make  any  use  which  it  may  deem  fit  of  whatever  is  dis- 
closed on  the  trial  of  the  action.  [Lord  Campbell,  C.  J.  There  is  no 
precedent  for  such  a  course.]  There  is  no  direct  precedent :  but  in 
some  instances  the  Courts,  in  the  exercise  of  their  discretion,  have  taken 
into  consideration  the  pending  of  collateral  causes.  [Erle,  J.  The 
defendant  in  the  civil  action  is  a  stranger  to  the  present  proceeding.] 
The  question  is  practically  the  same. 

Per  Curiam.(a)     We  cannot  grant  the  rule.  Rule  refused. 

(a)  Lord  Campbell,  G.  J.,  Pitteson  and  Erle,  Js.    Wightkax,  J.,  had  left  the  Court. 


*52]       *GORHAM  t;.  The  Bishop  of*EXETER.    April  25. 

By  stat.  24  H.  8,  c.  12,  ss.  2,  5,  6,  7,  8,  all  causes  within  the  spiritual  jurisdiction,  relating  to' 
wills,  to  matrimony  and  divorce,  and  to  tithes,  oblations,  Ac,  were  to  be  determined  in  the 
Ring's  Courts ;  and,  where,  in  such  cases,  the  appeal  used  to  be  made  to  the  see  of  Rome, 
it  was  thenceforward  to  be  carried  from  the  Archdeacon's  Court  (if  there  commenced)  to  the 
Bishop's,  and  from  the  Bishop's  to  that  of  the  Archbishop,  whose  decision  was  to  be  final. 
By  sect  9,  in  case  any  such  cause  should  touch  the  King,  the  appeal  from  any  of  the  said 
Courts  was  to  be  made  to  the  Upper  House  of  Convocation  for  the  province. 

By  stat.  25  H.  8,  c.  19,  ss.  3,  4,  no  appeal  was  to  be  made  to  Rome  in  any  cause  arising  within 
this  realm  ,*  but  all  were  to  be  made  in  the  manner  limited  by  the  prior  act  for  causes  of  matri- 
mony, tithes,  oblations,  Ac.  An  ulterior  appeal  was  given,  for  lack  of  justice  in  the  Arch- 
bishop's Courts,  to  the  King  in  Chancery;  and,  on  such  appeal,  a  commission  under  the  great 
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asal  wu  to  iarae  to  raeh  persona  as  the  King  should  name,  to  hear  men  appeal.  The  Judicial 
Committee  of  the  Privy  Council  was  substituted  for  such  commission  by  state.  2  k  3  W.  4,  o. 
92,  s.  3,  and  3  A  4  W.  4,  e.  41,  s.  3. 
Held,  under  these  statutes,  that,  if  the  Queen  presents  a  clerk  to  a  vicarage  in  the  gift  of  the 
Crown,  and  the  bishop  refuses  to  admit  him  on  the  ground  that  he  maintains  unsound  doe- 
trine,  and,  on  a  Duplex  Querela  brought  in  the  Archbishop's  Court,  the  Judge,  for  the  same 
reason,  giver  sentence  confirming  such  refusal,  the  appeal  lies  to  the  Judicial  Committee  of 
the  Privy  Council;  not  to  the  Upper  House  of  Convocation. 

Sir  F.  Kelly,  on  the  first  day  of  this  term  (April  15th),  moved  (a) 
for  a  rale  to  show  cause  why  a  writ  of  prohibition  should  not  issue  to 
the  Dean  of  the  Arches,  and  to  the  Archbishop  of  Canterbury,  to  pro- 
hibit them  from  requiring  the  Lord  Bishop  of  Exeter  to  institute  the 
Reverend  George  Cornelius  Gorham  to  the  vicarage  of  Bramford  Speke, 
and  also  to  prohibit  the  said  Dean  and  Archbishop  from  instituting  the 
said  G.  C.  Gorham  to  the  said  vicarage,  or  otherwise  carrying  into  exe- 
cution an  order  of  her  Majesty  in  Council,  made  on  the  9th  March, 
1850,  upon  a  report  of  the  Judicial  Committee  of  the  Privy  Council  in 
an  appeal  from  the  judgment  of  the  Court  of  Arches  in  a  suit  of  Duplex 
Querela  between  the  said  G.  C.  Gorham  and  the  said  Lord  Bishop. 
The  motion  was  grounded  on  affidavits,  which  stated  the  following  facts. 

The  vicarage  of  Bramford  Speke  in  Devonshire  is  a  benefice  with  cure 
of  souls  in  the  diocese  of  Exeter.  The  patronage  and  right  of  presenta- 
tion belong  to  the  Queen,  who,  in  right  of  her  Crown,  is  seised  in  fee  of 
*the  advowson,  as  one  in  gross.  On  March  3d,  1847,  the  vicarage 
became  void  by  death ;  and,  on  November  2d,  1847,  the  benefice 
remaining  so  void,  the  Queen,  as  patron,  in  right  of  the  Crown,  did,  by 
letters  patent  of  that  date,  present  to  the  Bishop  of  Exeter  the  Reve- 
rend George  Cornelius  Gorham  as  Her  Majesty's  clerk  appointed  to  the 
said  vicarage,  commanding  the  Bishop  to  admit  the  said  G.  C.  Gorham 
thereto,  and  to  institute,  induct,  and  invest  him,  and  do'  all  other  mat- 
ters concerning  the  admission,  institution,  and  induction,  which  to  the 
Bishop's  pastoral  office  belonged. 

The  Bishop,  in  an  affidavit  sworn  by  him  in  support  of  the  present 
motion,  alleged  that  he,  as  such  Bishop  as  aforesaid,  is  the  Ordinary, 
and  hath  full  ecclesiastical  and  spiritual  jurisdiction  in  and  over  the  said 
vicarage  and  the  vicar  thereof  for  the  time  being ;  and  that,  as  such 
Bishop  and  Ordinary,  he  has  full  and  sole  right  and  authority  by  law  to 
admit,  institute,  and  induct,  or  to  authorize  the  admission,  institution,  and 
induction  of,  each  and  every  person  from  time  to  time  presented  by  Her 
Majesty  as  such  patron  as  aforesaid  for  admission,  &c.,  into  the  said 
vicarage  as  the  vicar  thereof:  and  that,  before  such  admission,  &c,  as 
aforesaid,  he,  as  such  Bishop  and  Ordinary,  has  also  the  full  and  sole 
right  and  authority  by  law,  and  it  is  moreover  his  bounden  duty  and 
obligation,  to  examine  the  person  so  presented,  and  to  ascertain  and 
determine,  as  the  spiritual  judge,  the  fitness  and  qualifications  of  such 
person  for  such  admission,  institution,  and  induction,  with  reference  as 

(a)  Before  Lord  Campbell,  C.  J.,  Fitteron,  Wightman,  and  Erle.  Jt. 
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well  to  his  faith  and  doctrine  as  to  his  learning,  morals,  ability,  and 
sufficiency  according  to  the  laws  ecclesiastical  of  this  realm :  and,  in  the 
*w\  event  °f  n*8  finding  and  determining,  upon  such   ^examination, 

J  that  the  person  so  presented  is  unfit  or  disqualified  by  reason  of 
his  insufficiency  in  any  of  the  matters  aforesaid,  then  to  refuse  to  admit, 
institute,  or  induct  such  person.  The  affidavit  further  stated  that,  on 
the  presentation  by  Her  Majesty  of  the  said  G.  C.  Gorham,  and  after 
receipt  of  the  said  letters  patent,  the  Bishop,  as  such  Bishop  and  Ordi- 
nary, according  to  his  said  right  and  duty  in  that  behalf,  examined  the 
said  G.  G.  Gorham  in  order  to  ascertain  and  determine  whether  he  was 
fit  and  qualified  according  to  the  laws  ecclesiastical  of  this  realm  to  be 
admitted,  &c,  to  the  said  vicarage ;  and  that,  upon  such  examination, 
deponent  ascertained  and  determined,  according  to  his  conscientious 
judgment  and  belief,  that  the  said  G.  C.  Gorham  did  then  hold,  maintain, 
and .  affirm  certain  unsound  doctrines  and  opinions  contrary  to  the  true 
Christian  faith,  and  contrary  to  and  inconsistent  with  the  doctrines 
of  the  Church  of  England,  the  Thirty-Nine  Articles  of  Religion,  and 
the  Book  of  Common  Prayer,  authorized  and  enjoined  by  a  statute,  &c. 
(Act  of  Uniformity,  13  &  14  Car.  2,  c.  4) :  and  that,  by  reason  and  in 
consequence  of  the  said  G.  C.  Gorham  so  holding,  maintaining,  and 
affirming  such  doctrines  and  opinions,  the  deponent,  as  such  Bishop  and 
Ordinary,  did  then  adjudge  and  determine  that*  the  said  G.  C.  Gorham 
was,  as  this  deponent  still  believes  him  to  be,  a  person  unfit  and  unquali- ' 
Sed  to  be  admitted,  instituted,  and  inducted  to  the  said  vicarage ;  and 
that  such  holding,  maintaining,  and  affirming  such  doctrines  and  opinions 
as  aforesaid  was  a  lawful  and  sufficient  cause  for  this  deponent's  refusing 
to  admit,  institute,  and  induct  the  said  G.  C.  Gorham  to  the  said  vicar- 
age ;  and,  by  reason  thereof,  deponent,  as  such  Bishop,  &c,  thereupon 
#_--  refused  *to  admit  the  said  G.  C.  Gorham  to  the  said  vicarage,  or 
-J  to  institute,  induct,  or  invest  him,  &c. 

The  Bishop,  in  a  convenient  time  (about  21st  March,  1848),  gave 
notice  to  Her  Majesty  of  his  refusal,  by  letter  to  one  of  the  principal 
secretaries  of  state ;  and,  in  Michaelmas  term,  1848,  an  action  of  Quare 
Impedit  was  commenced  against  the  Bishop  in  this  Court  by  the  Attor- 
ney-General on  behalf  of  Her  Majesty ;  which  action  was  still  depending 
when  the  present  motion  was  made. 

In  Trinity  term,  1848,  the  said  G.  C.  Gorham,  in  consequence  of  the 
Bishop's  refusal  to  admit,  &c,  commenced  a  suit  of  Duplex  Querela 
against  the  Bishop  in  the  Arches  Court  of  Canterbury,  such  suit  being 
in  the  nature  of  an  appeal  from  the  said  judgment  and  determination  of 
the  Bishop  as  such  Bishop  and  Ordinary.  In  1849  the  suit  was  heard 
by  the  Dean  of  the  Archer  and  official  principal,  Sir  Herbert  Jenner 
Fust  :  and  he,  on  2d  August,  1849,  gave  judgment  that  the  said  G.  C. 
Gorham  did  hold  and  maintain  such  unsound  doctrines  and  opinions  as 
aforesaid,  and  that,  by  reason  thereof,  he  was  unfit  and  unqualified  to 
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be  admitted,  instituted,  and  inducted  to  the  said  vicarage  as  aforesaid, 
and  that  the  Bishop  had  shown  sufficient  reason  for  refusing,  and  was 
justified  in  refusing,  to  admit,  &c. :  and  the  defendant  was  dismissed 
with  costs. 

The  said  6.  C.  Gorham  appealed  from  that  judgment  to  the  Queen 
in  Council,  and  petitioned  Her  Majesty  "  that  the  said  judgment  might 
be  reversed  and  annulled,  and  that  the  said  G.  G.  Gorham  might  be  de- 
clared to  be  fit  and  qualified  to  be,  and  might  be,  admitted,  instituted, 
and  inducted  to  the  said  vicarage."  Her  Majesty  referred  the  petition 
to  the  Judicial  ^Committee;  and  they  heard  counsel  on  both  sides  r+ra 
on  the  petition,  and,  on  or  about  8th  March,  1850,  reported  to  the 
Queen  that  the  judgment  of  Sir  H.  J.  Fust  ought  to  be  reversed,  and 
it  ought  to  be  declared  that  the  Bishop  had  not  shown  sufficient  cause 
why  the  said  G.  C.  Gorham  should  not  be  admitted,  &c. ;  and  that  the 
principal  cause  ought  to  be  remitted  to  the  Court  of  Arches,  in  order 
that  right  might  be  then  done,  &c. 

The  Queen,  by  order  in  Council,  9th  March,  1850,  approved  of  the 
report,  and  directed  that  it  should  be  carried  into  execution.  In  pur- 
suance of  that  order  the  cause  was  remitted  to  the  Arches  Court :  and 
the  Official  Principal,  in  order  to  carry  the  recommendation  of  the  Ju- 
dicial Committee  into  effect,  caused  the  registrar  of  the  Episcopal  Court 
to  be  served  with  a  monition  to  return  into  the  Arches  Court  the  letters 
patent  by  which  G.  C.  Gorham  was  presented  to  the  Bishop  for  admission, 
institution,  and  induction.  A  copy  of  the  monition  was  also  served  upon 
the  Bishop,  who  now  deposed  that  he  was  informed  and  believed  that  the 
last-mentioned  order  in  council  was  about  to  be  enforced,  and  the  ad- 
mission, &c,  to  take  place,  unless  a  prohibition  were  granted. 

The  Bishop  stated  in  his  affidavit  that,  "  since  the  said  hearing  of  the 
said  appeal  by  the  said  Judicial  Committee,"  he  had  been  advised  by 
counsel  that  the  said  G.  C.  Gorham  was  not  entitled  to  appeal  from  the 
Baid  judgment  of  the  Arches  Court  to  the  Queen  in  Council,  nor  had 
Her  Majesty  power  or  authority  by  law  to  refer  the  petition  to  the  Ju- 
dicial Committee,  nor  had  the  Judicial  Committee  power,  &c,  to  hear 
or  report  thereon ;  and  that  Her  Majesty  had  not  power,  &c,  to  make 
the  said  order  in  council  of  March  9th,  1850,  *nor  the  Official  p*^ 
Principal  to  give  it  effect,  nor  the  Archbishop  of  Canterbury  to 
admit,  &c. ;  but  that  the  appeal  and  all  the  proceedings  thereon  were 
void,  and  the  judgment  of  the  Arches  Court  still  in  force.  And  the 
Bishop  deposed  "  That  he  was  not,  before  or  at  the  time  of  the  hearing 
of  the  said  appeal  before  the  said  Judicial  Committee  of  the  Privy  Council, 
nor  for  some  time  afterwards,  informed  or  aware  that  the  said  G.  C. 
Gorham  was  not  entitled  or  allowed  by  law  to  appeal  to  Her  said  Majesty 
in  Council  against  the  said  judgment,  or  that  the  said  matters  and  pro- 
ceedings had  or  likely  to  be  had  thereon  were  or  would  be  null  and  void 
in  law :  and  that  he,  this  deponent,  had  no  opportunity,  and  was  not 
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able,  at  an;  time  before  or  during  the  said  hearing  of  the  said  appeal, 
to  object  to  or  protest  against  the  jurisdiction  or  authority  of  Her  said 
Majesty  or  of  the  said  Judicial  Committee  in  the  mutters  aforesaid." 

The  affidavits  set  forth  the  pleadings  in  Quare  Impedit,  the  Joint  Ap- 
pendix submitted  to  the  Judicial  Committee  on  the  appeal,(a)  and  other 
material  documents  verified  by  proper  allegations. 
*™  *Sir  F.  Kelly,  after  stating  the  facts,  argued  as  follows.  The 
J  Bishop,  exercising  a  judicial  function,  decided  that  the  clerk  pre- 
sented by  Her  Majesty  could  *not  be  admitted.     To  reverse  that 


*59] 


decision,  Mr.  Gorham  proceeded  in  the  Arches  Court  by  Duplex 


(a)  This  paper  set  forth  proceedings  in  the  Arches  Court,  beginning  with  a  monition  (on 
affidavit  by  Mr.  Gorham)  to  the  Bishop,  reciting  complaint  by  Gorham  and  prayer  of  remedy, 
and  directing  that  the  Bishop  should  be  monished  to  admit,  institute,  Ac,  or  not  doing  so,  be 
cited  to  appear  and  show  cause,  Ac. ;  it  then  stated  the  appearance  of  both  parties  by  their 
proctors  before  the  surrogate,  and  pleadings  on  each  side,  in  which  the  Bishop  specified  the 
unsoundness  of  doctrine  imputed  by  him  to  Mr.  Gorham  as  to  baptism,  namely,  "  that  spiritual 
regeneration  is  not  given  or  conferred  in  that  holy  sacrament — in  particular,  that  infants  are 
not  made  therein  members  of  Christ  and  the  children  of  God,"  and  Mr.  Gorham  denied  having 
maintained  unsound  doctrine,  or  held  that  "  infants  are  not  made  in  baptism  members,"  Ac ; 
reply  by  the  Bishop,  and  prayer  by  him  to  be  dismissed  from  further  observance,  Ac. ;  prayer, 
by  Gorham  to  be  forthwith  instituted,  Ac     The  Bishop's  plea  in  the  Quare  Impedit  alleged : 

"That  the  said  vicarage,"  Ac,  is  within  his  diocese,  and  that  he  "hath  not,  nor  claims  to 
have,  anything  in  the  said  vicarage  or  in  the  advowson  thereof,  except  the  examination, -admis- 
sion, institution,  and,  induction  of  vicars  to  the  said  vicarage,  as  Ordinary  of  the  said  vicarage, 
and  such  other  things  as  to  him  the  said  Bishop  as  Ordinary,"  Ac,  "of  right  belong  and  apper- 
tain." "  That  the  said  vicarage  is  a  benefice  with  cure  of  souls ;  and  that,  heretofore,  and  before 
the  commencement  of  this  action,  to  wit,  on,"  Ac.  (3d  March,  1847),  "to  wit,  in  the  county 
aforesaid,  the  same  vicarage  became  void,"  Ac. ;  alleging  the  vacancy  by  death,  presentation  to 
the  bishop  by  the  Queen  with  Her  Majesty's  command  to  admit,  Ac.  Averment  "  That  there- 
upon, afterwards,  and  within  a  convenient  time  in  that  behalf,  to  wit,  on,"  Ac,  "  and  on  divers 
other  days,"  Ac,  to  wit,  in  the  county,  Ac,  "he  the  said  Bishop,  so  then  and  there  being  and 
continuing  such  Bishop  and  Ordinary  as  aforesaid,  did,  as  such  Bishop  and  Ordinary  as  afore- 
said, examine  the  said  G.  C.  Gorham  as  to  the  fitness  of  him  the  said  G.  C.  Gorham,  according 
to  the  laws  ecclesiastical  of  this  realm,  to  be  admitted,  instituted,  and  inducted  to  the  said 
vicarage,  as  he  the  said  Bishop,  as  such  Bishop  and  Ordinary  as  aforesaid,  lawfully  might  and 
of  right  ought:  and  the  said  Bishop  further  saith  that,  upon  such  examination  by  him  of  the 
said  G.  C.  Gorham  so  made  as  aforesaid,  he  the  said  Bishop  then  and  there  found,  and  it  mani- 
festly appeared  to  him,  that  the  said  G.  C.  Gorham  did  then  and  there  hold,  maintain,  and  affirm 
certain  unsound  doctrines  and  opinions,  the  same  being  contrary  to  the  true  Christian  faith,  and 
contrary  to  and  inconsistent  with  the  doctrines  of  the  United  Church  of  England  and  Ireland, 
and  the  Book  of  Common  Prayer,  and  the  Thirty-nine  Articles  of  Religion,  authorized  and 
enjoined  by  a  statute,"  Ac  (Act  of  Uniformity,  13  A  14  Car.  2,  c  4),  "to  wit,  that  spiritual 
regeneration  is  not  given  or  conferred  in  or  by  the  sacrament  of  baptism,  and  that  infants  are 
not  thereby  regenerate ;  which  said  unsound  doctrines  and  opinions  he  the  said  G.  C.  Gorham 
did  then  and  there  bold,  maintain,  and  affirm,  contrary  to  the  true  Christian  faith,  and  to  the 
doctrines  of  the  Church  aforesaid,  and  to  the  said  Book  of  Common  Prayer  and  the  said  Thirty- 
nine  Articles  of  Religion.  And  the  said  Bishop  further  saith  that,  by  reason  and  in  consequence 
of  his  so  finding,  and  it  so  manifestly  appearing,  as  aforesaid,  that  the  said  G.  0.  Gorham  then 
and  there  held,  maintained,  and  affirmed,  and  by  reason  and  in  consequence  of  his  so  holding, 
maintaining,  and  affirming,  such  unsound  doctrines  and  opinions  as  aforesaid,  he  the  said  Bishop, 
as  such  Bishop  and  Ordinary  as  aforesaid,  did  then  and  there  adjudge  and  determine  that  the 
said  G.  C  Gorham  was,  and  the  said  G.  C  Gorham  then  and  there  in  fact  was,  a  person  unfit 
to  be  admitted,  instituted,  and  inducted  to  the  said  vicarage."  The  plea  then  alleged  that  the 
Bishop  did,  in  consequence,  within  a  convenient  time,  Ac,  refuse  to  admit,  Ac. ;  averring  notice 
to  Her  Majesty  of  such  refusal,  and  of  the  cause  thereof,  within  a  convenient  time;  and  before  the 
commencement  of  this  action.  Verification.  The  Attorney-General  replied :  and  a  demurrer 
to  the  replication  stood  for  argument  when  this  motion  was  made. 
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Querela,  which  was  in  the  nature  of  an  appeal ;  3  Bla.  Com.  247 :  (a) 
but  that  Court  confirmed  the  Bishop's  decision.  From  the  judgment  of 
the  Arches  Court  Mr.  Gorham  appealed  to  the  Queen  in  Council,  who 
referred  the  matter  to  the  Judicial  Committee.  The  Bishop  now  con- 
tends :  First,  that,  in  a  matter  touching  the  Crown,  an  appeal  from  the 
Spiritual  Court  does  not  lie  to  the  Queen  in  Council,  but  lies  to  the 
Upper  House  of  Convocation,  and  that  the  dispute  as  to  this  presenta- 
tion is  such  a  matter ;  Secondly,  that,  although  judgment  has  been  given 
on  the  appeal,  a  prohibition  still  lies. 

All  the  statutory  provisions  material  to  this  case  are  comprised  in 
stats.  24  H.  8,  c.  12,  and  25  H.  8,  c.  19,  both  providing  for  the  restraint 
of  appeals  to  Rome.  By  stat.  24  H.  8,  c.  12,  s.  2,  after  reciting  the 
inconveniencies  and  dangers  which  have  arisen  "  by  reason  of  appeals 
sued  out  of  this  realm  to  the  See  of  Rome,  in  causes  testamentary,  causes 
of  matrimony  and  divorces,  right  of  tithes,  oblations,  and  ob  vent  ions," 


it  is  enacted :  *"  That  all  causes  testamentary,  causes  of  matrimony 
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and  divorces,  rights  of  tithes,  oblations,  and  obventions  (the  know- 
ledge whereof  by  the  goodness  of  princes  of  this  realm,  and  by  the  laws 
and  customs  of  the  same,  appertaineth  to  the  spiritual  jurisdiction  of 
this  realm),  already  commenced,'1  &c,  "  or  hereafter  coming  in  conten- 
tion, debate,  or  question  within  this  realm,  or  within  any  of  the  king's 
dominions,"  &c,  "whether  they  concern  the  King  our  sovereign  lord, 
his  heirs  and  successors,  or  any  other  subjects  or  resiants  within  the 
same,  of  what  degree  soever  they  be,  shall  be  from  henceforth  heard, 
examjned,  discussed,  clearly,  finally,  and  definitively  adjudged  and 
determined  within  the  king's  jurisdiction  and  authority,  and  not  else- 
where, in  such  Courts  spiritual  and  temporal  of  the  same,  as  the  natures, 
conditions,  and  qualities  of  the  cases  and  matters  aforesaid  in  conten- 
tion, or  hereafter  happening  in  contention,  shall  require."  Sect.  5 
enacts :  "  That  in  such  cases  where  heretofore  any  of  the  king's  subjects 
or  resiants  have  used  to  pursue,  provoke,  or  procure  any  appeal  to  the 
See  of  Rome,  and  in  all  other  cases  of  appeals,  in  or  for  any  of  the 
causes  aforesaid,  they  may  and  shall  from  henceforth  take,  have,* and 
use  their  appeals  within  this  realm,  and  not  elsewhere,  in  manner  and 
form  as  hereafter  ensueth,  and  not  otherwise."  And  this  section,  and 
sects.  6,  7,  and  8,  regulate  the  course  of  appeal,  according  to  the  Court 
in  which  the  suit  is  commenced,  namely,  from  the  Archdeacon's  Court 
to  the  Bishop's,  and  from  the  Bishop's  to  that  of  the  Archbishop,  whose 
judgment  is  to  be  final,  and  from  whose  Court,  in  matters  there  com- 
menced, there  is  no  appeal,  except  as  in  this  act  is  limited.  Then  sect. 
9  enacts  that,  "in  case  any  cause,  matter,  or  contention,  now  *de-  ._ 
pending  for  the  causes  before  rehearsed,  or  any  of  them,  or  that  *- 

(a)  "The  clerk  refused  by  tbe  bishop  may  also  have  a  remedy  against  him  in  the  Spiritual 
Court,  denominated  a  Duplex  Querela:  which  is  a  complaint  in  the  nature  of  an  appeal  from 
the  ordinary  to  bis  next  immediate  superior;  as  from  a  bishop  to  the  archbishop,  or  from  an 
archbishop  to  the  delegates :  and  if  the  superior  Court  adjudges  the  eanse  of  refusal  to  be  hi- 
nt it  will  grant  institution  to  the  appellant"    8  Bla.  Com.  247. 
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hereafter  shall  come  in  contention  for  any  of  the  same  causes,  in  any  of 
the  aforesaid  courts,  which  hath,  doth,  shall,  or  may  touch  the  King,  his 
heirs  or  successors,  kings  of  this  realm ;  that  in  all  and  every  such  case 
or  cases  the  party  grieved,  as  before  is  said,  shall  or  may  appeal  from 
any  of  the  said  courts  of  this  realm,  where  the  said  matter,  now  being 
in  contention,  or  hereafter  shall  come  in  contention,  touching  the  King, 
his  heirs  or  successors  (as  is  aforesaid),  shall  happen  to  be  ventilate, 
commenced,  or  begun,  to  the  spiritual  prelates  and  other  abbots  and 
priors  of  the  Upper  House,  assembled  and  convocate  by  the  king's  Writ 
in  the  Convocation  being,  or  next  ensuing  within  the  province  or  pro- 
vinces where  the  same  matter  of  contention  is  or  shall  be  begun  ;  so  that 
every  such  appeal  be  taken  by  the  party  grieved  within  fifteen  days," 
&c.  So  that,  in  causes  testamentary,  causes  of  matrimony  and  divorce, 
and  causes  relating  to  tithes,  oblations,  and  obventions,  the  final  resort 
was  to  the  Archbishop,  if  the  cause  did  not  touch  the  King ;  if  it  did, 
then  to  the  Upper  House  of  Convocation.  [Patteson,  J.  By  the 
words  "  from  any  of  the  said  courts"  in  this  clause,  it  would  seem  that, 
where  the  king  was  concerned,  the  appeal  might  be  carried  directly  from 
the  archdeacon's  or  bishop's  Court  to  the  Upper  House.]  Stat.  25 
H.  8,  c.  19,  extends  the  provisions  of  the  former  statute  from  the  three 
classes  of  causes  subject  to  ecclesiastical  jurisdiction  and  dealt  with  by 
that  act  to  causes  of  the  same  kind,  generally :  enacting,  by  sect.  3,  that, 
from  Easter,  1534,  "  no  manner  of  appeals  shall  be  had,  provoked,  or 
made  out  of  this  realm,  or  out  of  any  of  the  King's  dominions,  to  the 
Bishop  of  Rome,  nor  to  the  *see  of  Rome,  in  any  causes  or  matters 
happening  to  be  in  contention,  and  having  their  commencement 
and  beginning  in  any  of  the  courts  within  this  realm,  or  within  any  of 
the  king's  dominions,  of  what  nature,  condition,  or  quality  soever  they 
be  of;  but  that  all  manner  of  appeals,  of  what  nature  or  condition  soever 
they  be  of,  or  what  cause  or  matter  soever  they  concern,  shall  be  made 
and  had  by  the  parties  grieved,  or  having  cause  of  appeal,  after  such 
manner,  form,  and  condition,  as  is  limited  for  appeals  to  be  had  and 
prosecuted  within  this  realm  in  causes  of  matrimony,  tithes,  oblations, 
and  obventions,  by  a  statute  thereof  made  and  established  sithen  the  be- 
ginning of  this  present  parliament,  and  according  to  the  form  and  effect 
of  the  said  statute ;  any  usage,"  &c,  "  to  the  contrary  hereof  notwith- 
standing." Sect.  4  adds  that,  for  lack  of  justice  in  any  of  the  Arch- 
bishop's Courts,  it  shall  be  lawful  to  the  parties  grieved  to  appeal  to  the 
King  in  his  Court  of  Chancery  ;  and,  upon  every  such  appeal,  a  commis- 
sion shall  be  directed  under  the  great  seal  to  such  persons  as  the  King 
shall  name,  as  in  case  of  appeal  from  the  Admiral's  Court,  to  hear  and 
definitively  determine  such  appeals.  [Patteson,  J.  Causes  testamentary 
are  not  mentioned  in  sect.  3  of  this  statute.]  It  seems  to  be  an  acci- 
dental omission.  By  this  act,  then,  ecclesiastical  causes  in  general, 
touching  the  Crown,  were  brought  under  the  regulation  of  stat.  24  H. 


*62] 


15  ADOLPHUS  &  ELLIS.   N.  S.  62 


8,  c.  12,  s.  9,  and  the  Upper  House  of  Convocation  made  the  Court  of 
appeal  in  all  such  causes ;  but,  where  the  Crown  was  not  concerned,  final 
appellate  jurisdiction  was  given  to  the  Commissioners,  afterwards  known 
as  the  Court  of  Delegates.  * 

The  presentation  to  Bramford  Speke  is,  within  the  meaning  of  the 
last-mentioned  clause,  a  matter  which  *touches  .Her  Majesty,  her  fj(tfiQ 
heirs  and  successors,  the  advowson  being  in  the  Crown,  and  the  *- 
presentation  by  Her  Majesty's  letters  patent.(a)  That  the  Crown  has 
a  direct  interest  is  clear  from  the  circumstance  that,  on  the  Bishop's 
refusal  to  present,  the  Queen  may  bring  Quare  impedit,  and  that  she  has 
done  so,  and  the  Bishop  has  pleaded  this  very  refusal  as  an  answer. (6) 
It  is  not  necessary  that  the  Crown  should  have  been  a  party  to  the  pro- 
ceeding which  led  to  this  appeal.  The  judgment  would,  as  a  judgment 
in  rem,  be  evidence  on  the  trial  of  the  Quare  impedit,  and  would  pro- 
bably decide  the  point  there  in  issue.  The  effect  of  such  judgments  is 
discussed  in  1  Stark.  Evid.  285,  et  seq.  3d  ed.  That,  where  the  Bishop 
has  examined  the  clerk  and  refused  to  admit,  the  cause  of  refusal  is 
traversable,  appears  by  Specot's  Case,  5  Rep.  57  a,  57  b,  58  a,  where 
it  is  said  that,  "  if  it  be  traversed,  and  the  party  refused  be  alive,  it 
shall  be  tried  by  the  Metropolitan,  and  if  he  be  dead,  it  shall  be  tried 
by  the  country." 

The  construction  of  the  statutes  now  contended  for  *would  lead  rj|ift. 
to  a  better  administration  of  justice ;  for,  in  cases  like  the  pre-  *■ 
3ent,  the  Upper  House  of  Convocation  would  be  much  more  competent 
io  decide  the  questions  raised  than  the  Judicial  Cpmmittee. 

That  a  prohibition,  for  want  of  jurisdiction,  lies  after  appeal  and  sen- 
tence, is  laid  down  in  Com.  Dig.  Prohibition  (D),  and  confirmed  by  many 
authorities.  [Lord  Campbell,  C.  J.  That  is  quite  clear.  Patteson,  J., 
referred  to  Gould  v.  Gapper,  5  East,  345.]  Our.  adv.  vult. 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  a  motion  for  a  rule  to  show  cause  why  a  writ  of  prohibition 
should  not  issue  to  the  Dean  of  the  Arches  and  to  the  Archbishop  of 
Canterbury :  (His  Lordship  here  stated  the  terms  of  the  motion  as  they 
are  set  forth,  antfc,  p.  52.) 

Having  myself  sat  as  a  member  of  the  Judicial  Committee  when  the 

(a)  Sir  F.  Kelly  here  referred  to  the  form  of  the  letters  patent,  which  wm  as  follows,  "  Victoria," 
Ac.,  "  To  the  Right  Reverend,"  Ac,  "  Lord  Bishop  of  Exeter,  or,  in  his  absence,  to  his  vicar- 
general  in  spirituals, "  Ac,  "greeting.  We  present  unto  you  by  these  presents  our  beloved  in 
Christ  The  Reverend  George  Cornelius  Gorham,  clerk,  bachelor  in  divinity,  to  the  vicarage  of 
Bramford  Speke,  in  our  county  of  Devon  and  in  your  diocese,  now  legally  void  by  the  death  of 
the  last  incumbent  thereof,  and  to  our  presentation  in  full  right  belonging :  commanding  and 
requiring  yon  to  admit  the  said  G.  C.  Gorham  to  the  vicarage  of  Bramford  Speke  aforesaid,  and 
lia  there  to  institute,  induct,  and  invest  with  all  and  every  the  rights,  members,  and  appurte- 
nances thereof,  and  to  do  all  and  singular  other  matters  and  things  in  anywise  touching  or 
concerning  the  admission,  institution,  and  induction  aforesaid,  which  to  yo*r  pastoral  office 
oelongeth  or  appertained.  In  testimony  whereof  these  our  letters  we  cause  to  be  made  putent. 
Witness  oureelf  at  Westminster,  the  second  day  of  November  in  the  eleventh  year  of  our  reign. 
By  the  Lord  Chancellor  of  Great  Britain.     Shrphbrd." 

\6)  8ee  p.  57,  58,  note  (a),  ante. 
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appeal  referred  to  was  heard,  I  should  abstain  from  giving  any  opinion 
upon  the  propriety  of  granting  this  motion,  if  the  application  were  con- 
nected with  any  point  then  argued  and  decided :  but  the  Lord  Bishop 
of  Exeter  in  his  affidavit  states,  that  "  he  was  not,  at  the  time  of  the 
hearing  of  the  said  appeal  before  the  said  Judicial  Committee,  nor  for 
some  time  afterwards,  informed  or  aware  of  the  objection  now  made ;" 
and  certainly  it  never  was  brought  forward,  or,  as  far  as  I  know,  thought 
of,  either  by  the  counsel  or  the  members  of  the  Court,  till  after  the  de- 
cision had  been  pronounced.  It  is  therefore  as  new  to  me  as  to  my 
learned  brothers  who  now  sit  on  the  bench  along  with  me. 
^-.j  *The  objection  is,  that  Mr.  Gorham  had  no  right  by  law  to  ap- 
-J  peal  to  the  Queen  in  Council  for  the  purpose  of  bringing  the  case 
before  the  Judicial  Committee,  and  that  he  could  only  appeal  from  the 
judgment  of  the  Court  of  Arches  to  the  Upper  House  of  Convocation. 
If  this  objection  be  well  founded  in  point  of  law,  it  does  not  come  too 
late,  and  the  prohibition  ought  to  be  awarded  to  stay  the  execution  of 
the  sentence ;  for,  on  this  supposition,  the  judgment  of  the  Court  of 
Arches  against  Mr.  Gorham  remains  unreversed,  the  proceedings  before 
the  Judicial  Committee  and  before  Her  Majesty  in  Council  must  be  con- 
sidered wholly  void,  and,  the  want  of  jurisdiction  appearing  on  the  face 
of  the  sentence,  advantage  may  still  be  taken  of  the  nullity.  But,  after 
a  very  attentive  and  anxious  consideration  of  the  statutes  and  authori- 
ties relied  upon,  we  are  all  of  opinion  that  the  objection  is  unfounded,  and 
that  the  course  taken  by  Mr.  Gorham,  upon  judgment  being  given  against 
him  in  the  Court  of  ^rches,  was  a  course  which  it  was  perfectly  compe- 
tent to  him  to  take  for  the  purpose  of  having  that  judgment  reviewed. 

The  case  turns  almost  entirely  upon  the  two  statutes  24  H.  8,  c.  12, 
and  25  H.  8,  c.  19.  Sir  Fitzroy  Kelly ,  in  his  lucid  argument,  contended 
that,  according- to  the  just  construction  of  these  statutes,  in  all  causes 
which  touch  the  Queen,  the  only  appeal  given  from  the  Archbishop's 
Court  is  to  the  Upper  House  of  Convocation ;  and  that  this  cause  be- 
tween Mr.  Gorham  and  the  Bishop  of  Exeter  touches  the  Queen,  because 
Her  Majesty  is  patron  of  the  living  of  Bramford  Speke.  Upon  this 
last  point  we  do  not  feel  it  necessary  to  give  any  opinion,  as  we  clearly 
think  that,  if  the  Queen  really  had  an  interest  in  the  question  whether 
Mr.  Gorham  is  *or  is  not  of  unsound  doctrine,  her  right  to  present 
a  fit  clerk  to  the  living  of  Bramford  Speke  not  being  in  contro- 
versy, still  that  the  Legislature  never  gave  a  power  to  appeal  in  such 
a  cause  to  the  Upper  House  of  Convocation. 

Sir  Fitzroy  Kelly  very  properly  admits  that  the  appeal  he  contends 
for  was  not  given  by  stat.  24  H.  8,  c.  12.  That  statute  was  passed  when 
Sir  Thomas  More,  a  rigid  Roman  Catholic,  was  Lord  Chancellor,  and 
when  Henry  had  not  yet  broken  with  the  See  of  Rome.  Therefore  it 
still  allows  an  appeal  to  the  Pope  in  all  spiritual  suits ;  and  it  was  framed 
upon  the  principle  that,  while  all  temporal  matters  which  were  discussed 
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in  the  Ecclesiastical  Courts  should  be  finally  determined  by  Courts  sit- 
ting within  the  realm,  the  spiritual  jurisdiction  which  belonged  to  the 
Pope  as  supreme  head  of  the  Western  Church  should  remain  unaffected. 
Accordingly  this  statute  is  confined  to  causes  about  wills,  to  causes  about 
matrimony  and  divorce,  and  to  causes  about  tithes  and  oblations.  Re- 
specting these  three  classes  of  causes  it  is  enacted  that  the  appeal  should 
be  from  the  Archdeacon  to  the  Bishop,  and  from  the  Bishop  to  the 
Archbishop,  whose  judgment  was  to  be  final ;  cutting  off  the  appeal  to 
Rome  which  otherwise  would  have  lain.  The  9th  section  of  the  act  pro- 
rides  that,  if  in  "  causes  before  rehearsed"  there  shall  be  matter  in  con- 
tention which  may  touch  the  King,  the  party  aggrieved  shall  or  may 
appeal  to  the  spiritual  prelates  and  other  abbots  and  priors  of  the  Upper 
House  assembled  in  Convocation,  whose  determination  is  to  be  final. 
But  an  appeal  from  the  Archbishop's  Court  in  a  suit  upon  a  Duplex 
Querela  involving  the  question  whether  the  Clerk  presented  to  a  .„-_ 
♦living  by  the  King  was  of  unsound  doctrine  would  still  have  gone  L 
to  Rome. 

In  the  following  year  Henry,  finding  that  there  was  no  chance  of 
succeeding  in  his  divorce  suit  with  the  sanction  of  the  Pope,  and  being 
impatient  to  marry  Ann  Boleyn,  resolved  to  break  with  Rome  altogether, 
and,  preserving  all  the  tenets  of  the  Roman  Catholic  faith,  to  vest  in 
himself  the  jurisdiction  which  the  Pope  had  hitherto  exercised  in  Eng- 
land. Sir  Thomas  More  had  now  resigned  the  Great  Seal ;  and  it  was 
held  by  the  pliant  Lord  Audley,  who  was  ready  to  adopt  the  new  doc- 
trines in  religion,  or  to  adhere  to  the  old,  as  suited  his  interests. 

In  a  new  session  of  parliament  several  statutes  were  passed,  which, 
in  addition  to  further  regulating  appeals,  put  a  stop  to  the  payment  of 
first  fruits  and  Peterpence  to  the  Bishop  of  Rome,  forbade  the  investi- 
ture of  English  bishops  or  archbishops  by  the  bishop  of  Rome,  gave 
power  to  the  King  to  nominate  bishops,  in  default  of  election  by  the 
dean  and  chapter,  under  a  congS  d'Slire,  prohibited  dispensations  or 
licenses  from  the  Bishop  of  Rome,  and  declared(a)  the  King  to  be 
Supreme  Head  of  the  Church,  with  power  to  "  repress,  redress,  reform, 
order,  correct,  restrain,  and  amend  all  such  errors,  heresies,  abuses, 
offences,  contempts,  and  enormities"  "  which  by  any  manner  spiritual 
authority  or  jurisdiction  ought  or"  might  « lawfully  be  reformed,  re- 
pressed, ordered,  addressed,  corrected,  restrained,  or  amended"  *<  for  the 
conservation  of  the  peace,  unity,  and  tranquillity  of  this  realm."  The  first 
of  these  statutes  was  25  H.  1,  c.  19,  which  put  an  end  to  all  appeals  to 
Rome  in  all  cases  whatsoever,  and  enacted,  by  sect  8,  "  that  all  manner 
*of  appeals,  of  what  nature  or  condition  soever  they  be  of,  or  rs|cfift 
what  cause  or  matter  soever  they  concern,  shall  be  made  and  had  *- 
by  the  parties  grieved"  "  after  such  manner,  form,  and  condition,  as  is 
limited"  by  the  former  act  of  parliament ;  that  is  to  say  from  the  Arch- 

(a)  Stoi  20  H.  8,  a  L 

vol.  xv.— 7  E 
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deacon  to  the  Bishop  and  from  the  Bishop  to  the  Archbishop.  No 
exception  is  introduced  respecting  causes  which  touch  the  King ;  and 
on  the  contrary  the  enactment  is  expressly  extended  to  all  causes,  of 
whatever  nature  they  be,  and  whatever  matter  they  may  concern.  But 
all  doubt  is  removed  by  the  following  section  (4),  which  creates  a  new 
Court  of  appeal  for  all  causes  in  the  Ecclesiastical  Courts.  Instead  of 
allowing  the  decision  of  the  Archbishop  to  be  final,  as  it  was  by  stat. 
24  H.  8,  c.  12,  the  legislature  now  enacted  that  "  for  lack  of  justice  at 
or  in  any  of  the  Courts  of  the  Archbishops,"  "it  shall  be  lawful  to  the 
parties  grieved  to  appeal  to  the  King's  Majesty  in  the  King's  Court  of 
Chancery,"  where  delegates  are  to  b^  appointed  under  the  Great  Seal, 
who  are  to  adjudicate  upon  the  appeal.  This  appeal  is  given  in  all 
causes  in  the  courts  of  the  Archbishops  of  this  realm,  as  well  in  the 
causes  of  a  purely  spiritual  nature  which  might  hitherto  have  been  carried 
to  Rome,  as  in  the  classes  of  causes  of  a  temporal  nature  enumerated 
in  stat.  24  H.  8,  c.  12. 

The  meaning  of  the  legislature  is  still  further  proved  by  sect.  6  of 
the  new  statute,  which  enacts  that  all  manner  of  appeals  hereafter  to 
be  taken  from  the  jurisdiction  of  any  abbots,  priors,  and  places  exempt 
from  the  jurisdiction  of  the  ordinary  shall  be  to  the  King's  Majesty  in 
the  Court  of  Chancery,  in  like  manner  and  form  as  heretofore  to  the 
See  of  Rome ;  no  exception  being  introduced  respecting  causes  which 
touch  the  King,  although  it  was  then  notorious  that  the  causes 
*ftQl  *toucn^ng  tne  King  might  be  taken  to  Rome,  Pope  Clement  having 
J  recently  evoked  Henry's  divorce  suit  from  before  Cardinals  Wolsey 
and  Campeggio,  sitting  at  White  Friars,  to  be  determined  by  his  Holiness 
in  the  Vatican. 

The  construction  which  the  words  of  the  statute  seem  to  me  to  require 
is  expressly  put  upon  them  by  Lord  Coke.  In  his  4th  Institute,  p.  340, 
commenting  upon  the  statute  25  H.  8,  c.  19,  this  great  lawyer  says :  «  A 
general  prohibition,  that  no  appeals  shall  be  pursued  out  of  the  realm 
to  Rome,  or  elsewhere.  Item,  a  general  clause  that  all  manner  of 
appeals,  what  matter  soever  they  concern,  shall  be  made  in  such  manner, 
form,  and  condition  within  the  realm,  as  it  is  above  ordered  by  24  H.  8, 
in  the  three  causes  aforesaid ;  and  one  further  degree  in  appeals  for  all 
manner  of  causes  is  given,  viz.,  from  the  Archbishop's  Court  to  the  King 
in  his  Chancery,  where  a  commission  shall  be  awarded  for  the  deter- 
mination of  the  said  appeal,  and  from  thence  no  further." 

In  practice,  such  is  the  construction  that  has  been  invariably  put  upon 
the  statute  for  above  three  centuries,  without  any  doubt  being  started 
upon  the  subject  till  the  present  motion  was  made.  During  this  long 
period  of  time  there  have  been  many  suits  decided  in  the  Archbishop's 
courts  in  which  the  Crown  has  been  concerned,  respecting  testaments  and 
tithes,  and  also  of  a  spiritual  nature,  if  this  Duplex  Querela  touches  the 
Queen.     We  know  that  in  many  of  these  the  decision  in  the  Archbishop's 
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courts  was  not  satisfactory.  According  to  what  is  now  contended  for, 
the  appeal  ought  always  to  have  been  to  the  Upper  House  of  Convoca- 
tion. But  there  is  no  trace  of  any  such  appeal  ever  having  been  brought. 
On  the  contrary,  there  seems  every  *reason  to  believe  that  the  r„-ft 
appeal  has  uniformly  been  to  the  King  in  the  Court  of  Chancery,  *- 
where  commissioners  have  been  appointed,  or,  in  common  language,  to 
« the  High  Court  of  Delegates."  The  causes  of  this  sort  which  are  most 
likely  to  occur  are  testamentary,  respecting  the  administration  of  the 
goods  of  persons  who  die  intestate  without  any  known  relations.  If 
such  persons  die  intestate,  or  their  wills  are  invalid,  the  Sovereign  is 
entitled  to  the  administration  of  their  personal  property ;  and  the  right 
of  the  Crown  may  depend  upon  the  validity  of  the  wills  which  they 
execute,  or  on  questions  of  pedigree  with  claimants  who  allege  themselves 
to  be  the  next  of  kin.  One  instance  will  be  found  in  1  Phillimore, 
170,(a)  in  which  the  Crown  was  directly  interested,  and  Sir  William 
Scott  appeared,  as  King's  advocate,  for  the  Crown.  The  decision  being 
against  the  Crown,  there  was  an  appeal  from  the  Dean  of  the  Arches  to 
the  Court  of  Delegates :  and  I  am  informed  by  practitioners  in  Doctors 
Commons  that,  as  often  as  there  has  been  an  appeal  in  such  a  suit,  it 
has  followed  the  same  course. 

This  statement  rests  on  oral  testimony.  But  there  are  two  precedents 
to  which  I  can  refer  with  entire  confidence,  and  which,  being  unopposed 
by  any  of  a  contrary  tendency,  are,  I  think,  sufficient  to  show  the  usage 
in  construing  the  statute.  The  first  occurred  not  long  after  the  statute 
passed,  and  is  to  be  found  in  Dyer,  273.(6)  The  appointment  of  the 
dean  of  Wells  being  vested  by  act  of  parliament  in  the  Crown,  King 
Edward  VI.,  by  letters  patent,  appointed  one  Goodman  Dean,  who  was 
thereupon  installed.  Afterwards  the  *Bishop  of  Bath  and  Wells,  -^ 
acting  under  the  authority  of  the  King,  pronounced  sentence  of  *- 
deprivation  of  the  deanery  against  Goodman.  There  was  an  appeal  to  the 
Archbishop ;  and  he  confirmed  the  sentence  of  deprivation.  Goodman, 
considering  himself  aggrieved,  resolved  to  appeal.  Now  this  suit  touched 
the  King ;  for  he  was  a  party  to  the  proceeding  as  well  as  patron  of  the 
deanery.  According  to  the  argument  at  the  Bar  the  appeal  ought  to 
hare  been  to  the  Upper  house  of  Convocation.  But  the  appeal  was  to 
the  King  in  Chancery:  and,  Delegates  being  appointed,  they,  after 
argument,  confirmed  the  sentence.  Edward  VI.  thereupon,  by  Letters 
Patent,  appointed  to  the  deanery  one  Turner,  who  was  installed.  But, 
on  the  accession  of  Queen  Mary  (Goodman,  I  presume,  being  a  Roman 
Catholic  and  Turner  a  Protestant),  she,  on  Goodman's  petition,  issued 
a  fresh  commission  of  Delegates  to  review  the  sentence  of  the  former 
Delegates ;  and,  if  the  appeal  ought  to  have  been  to  the  Upper  House 
rf  Convocation,  this  proceeding  was  coram  nan  judice.     But  the  new 

(a)  Waller  v.  Heseltine,  1  Pbill.  Boo.  Rep.  170. 
(6)  Walrond  v.  Pollard,  3  Dyer,  278. 
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.  Delegates  reversed  the  sentences  against  Goodman,  and  restored  him  to 
the  deanery.  Goodman  enjoyed  the  deanery  till  the  death  of  Queen 
Mary.  Turner  then  petitioned  Queen  Elizabeth  for  a  new  commission 
of  Delegates  to  review  the  sentence  against  him.  She  granted  a  new 
commission  of  Delegates;  and  they  removed  Goodman  and  restored 
Turner.  Goodman  petitioned  for  another  commission  of  Delegates. 
This,  to  show  her  impartiality,  the  Queen  granted.  But  the  new  Dele- 
gates finally  decided  in  favour  of  Turner ;  and  he  enjoyed  the  deanery 
under  their  sentence  till  the  time  of  his  death.  Much  litigation  arose 
respecting  the  acts  of  the  rival  deans  while  they  were  respectively 
^791  *in  possession.     These  perplexing  questions  were  debated  before 

J  Chief  Justice  Catlyn,  Chief  Justice  Wray,  and  several  other 
most  learned  Judges.  They  might  have  been  easily  solved  by  the 
doctrine  that  all  the  proceedings  subsequent  to  the  sentence  of  the  Arch- 
bishop were  null  and  void,  the  appeal  not  having  been  to  the  Upper 
House  of  Convocation ;  but  not  a  doubt  was  whispered  respecting  the 
appeal  having  been  duly  brought  to  the  King  in  Chancery  under  the 
4th  section  of  stat.  25  H.  8,  c.  19 :  and  full  effect  was  given  to  the  sen- 
tences pronounced  by  four  successive  commissions  of  Delegates  in  three 
successive  reigns. 

The  other  case(a)  to  which  I  refer  occurred  under  my  own  observation 
while  I  had  the  honour  to  hold  the  office  of  Chancellor  of  the  Duchy  of 
Lancaster.  A  doubt  had  long  existed  whether  the  goods  of  persons 
dying  in  the  County  Palatine  of  Lancaster  intestate,  and  without  next 
of  kin,  belonged  to  the  Sovereign  in  right  of  the  Crown  or  in  right  of 
the  Duchy  of  Lancaster;  a  distinction  which  became  of  practical  import- 
ance from  the  time  when,  by  the  arrangement  of  the  Civil  List,  all  the 
casual  revenues  of  the  Crown  were  payable  to  the  Consolidated  Fund, 
while  such  casual  revenues  arising  from  the  Duchy  were  still  allowed  to 
go  into  the  Royal  Privy  Purse.  Upon  the  death  of  a  person  in  the 
County  Palatine  intestate  and  without  next  of  kin,  the  claim  of  a  grant 
of  administration  of  his  personal  property  was  made  by  one  proctor  in 
right  of  the  Crown  and  by  another  in  right  of  the  Duchy.  In  the 
Court  of  the  Diocesan,  the  Bishop  of  Chester,  the  decision  was  in  favour 
,,-„..  of  the  Crown ;  but,  on  an  appeal  to  the  *  Archbishop  of  York, 

-*  the  Metropolitan  of  the  province,  the  sentence  was  reversed,  and 
administration  was  ordered  to  the  nominee  of  the  Duchy.  There  can 
be  no  doubt  that  this  cause  touched  the  Queen ;  for,  in  different  capacities, 
she  was  the  sole  litigant :  the  appeal  ought,  therefore,  emphatically  to  have 
been  to  the  Upper  House  of  Convocation,  if  such  an  appeal  could  in  any 
case  lie.  No  one  dreamed  of  such  a  proceeding.  The  appeal  was  not 
brought  before  the  Delegates,  only  because  the  statutes  2  &  3  W.  4,  c.  92, 
and  3  &  4  W.  4,  c.  41,  had  passed,  by  which  all  the  powers  of  the  High 
Court  of  Delegates,  both  in  ecclesiastical  and  maritime  causes,  had  been 

(a)  Djko  r.  Walford,  5  Moore's  Privy  CommU  Cum,  434. 
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transferred  to  the  King  in  council,  and  the  Judicial  Committee  of  the 
Privy  Council  had  been  established,  by  which,  in  reality,  all  such  appeals 
were  to  be  determined.  The  appeal  was  prosecuted  there,  exactly  as  if 
it  had  been  between  subject  and  subject.  It  was  argued  at  great  length 
before  Lord  Brougham,  Lord  Langdale,  Mr.  Baron  Parke,  Sir  Her- 
bert Jenner  Fust,  Dr.  Lushington,  and  Mr.  Pemberton  Leiqh.  I 
myself  sat  at  the  Bar,  assisting  the  counsel  for  the  Duchy.  The  report 
of  the  Judicial  Committee  was  in  our  favour,  confirming  the  decree  of 
the  Court  of  the  Archbishop  of  York :  and  this  was  confirmed  by  Her 
Majesty  in  Council.  The  administration  was  accordingly  granted  to  the 
nominee  of  the  Duchy ;  and  the  question  was  considered  to  be  solemnly 
and  legally  settled.  But,  if  the  argument  of  Sir  Fitzroy  Kelly  ought 
to  prevail,  the  question  must  remain  doubtful  till  it  is  decided  by  the 
Upper  House  of  Convocation  for  the  province  of  York. 

Were  the  language  of  stat.  25  H.  8,  c.  19,  obscure  instead  of  being 
clear,  we  should  not  be  justified  in  *differing  from  the  construe-  rj|J- . 
tion  put  upon  it  by  contemporaneous  and  long-continued  usage.  *- 
There  would  be  no  safety  for  property  or  liberty  if  it  could  be  success- 
fully contended  that  all  lawyers  and  statesmen  have  been  mistaken  for 
centuries  as  to  the  true  meaning  of  an  old  act  of  parliament. 

We  have  been  called  upon  to  recollect  that  the  Upper  House  of  Con- 
vocation would  be  a  much  fitter  tribunal  than  the  Judicial  Committee  to 
decide  such  questions  as  arose  in  the  appeal  between  Mr.  Oorham  and 
the  Bishop  of  Exeter :  but,  if  these,  and  likewise  questions  about  wills, 
about  marriages,  and  about  tithes  (which  must  follow  the  same  rule), 
might  be  better  decided  by  divines  than  by  judges  regularly  trained  in 
the  profession  of  the  law,  and  accustomed  to  administer  justice  in  other 
courts,  we  cannot  be  influenced  in  our  decision  by  any  view  to  public 
policy.  Sitting  here,  we  can  only  interpret  the  law,  and  try  to  discover 
the  intention  of  the  legislature  from  the  language  of  the  statute  book. 
Proceeding  upon  this  principle,  we  all  think  that  no  reason  has  been 
shown  to  invalidate  the  sentence  on  the  alleged  ground  that  the  Queen 
in  Council  and  the  Judicial  Committee  had  no  jurisdiction  over  the 
appeal.  And,  none  of  us  entertaining  any  doubt  respecting  the  legality 
of  the  course  which  has  been  pursued,  we  feel  bound  to  say  that  a  rule 
to  show  cause  why  a  prohibition  should  not  issue  to  stay  the  execution 
of  the  sentence  ought  not  to  be  granted.  Rule  refused.(a) 

(a)  Afterwards,  in  the  present  term,  Sir  F.  Kelly  moved  the  Court  of  Common  Pleas  for  a 
prohibition  in  this  cue ;  but  the  Court,  in  the  following  (Trinity)  term,  after  taking  time  for 
consideration,  refused  the  rule.  He  then,  in  Trinity  term  1850,  made  a  like  motion  in  the  Court 
of  Exchequer,  and  obtained  a  rule  nisi,  against  which  cause  was  shown  in  the  vacation  follow- 
ing. The  Court  took  time  for  consideration,  and,  in  the  same  vacation  discharged  the  rule  with 
costs. 

b2 
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*75]         *BARNES  and  Another  v.  KEANE,    April  26. 

The  assignee  of  a  bond,  given  to  the  sheriff  on  arrest  of  II.  by  a  Judge's  order  under  stat  1  k  2 
Vict.  c.  110,  s.  3,  declared  in  debt  against  the  obligor,  reciting  that  the  writ  in  the  preser* 
action  issued  17th  April,  1850 ;  and  stating  that,  to  wit,  on  2d  April,  1840,  H.  bad  been 
arrested  and  was  then  in  the  sheriff's  custody  by  virtue  of  a  capias  theretofore,  to  wit,  on  the 
day  and  year  last  aforesaid,  issued  out  of  the  said  Court  by  virtue  of  a  Judge's  order,  there- 
tofore, to  wit,  on  31st  March,  1849,  made;  which  writ  was  directed  and  delivered  to  the  sheriff, 
erdorsed  for  bail  for  43/.,  according  to  the  form  of  the  statute.  The  declaration  recited  the  writ, 
commanding  the  sheriff  to  take  H.,  and  keep  him  till  he  should  have  given  bail  or  made  deposit 
in  an  action  of  debt  at  the  suit  of  plaintiff,  or  should  by  other  lawful  means  be  discharged, 
and  requiring  H.  to  put  in  special  bail.  The  declaration  then  stated  that  the  sheriff,  after  the 
arrest  of  H.,  delivered  to  him  a  copy  of  the  writ,  and,  to  wit,  on  the  day  and  year  aforesaid, 
took  bail  for  H.'s  putting  in  special  bail  to  the  said  action.  That  on  that  occasion  defendant, 
by  bail-bond,  became  bound  to  the  sheriff,  under  a  condition  reciting  that  H.  was  taken,  on  2d 
April,  1849,  by  a  capias  bearing  date  the  same  day,  in  an  action  of  debt  at  plaintiff's  suit; 
and  the  condition  was  for  H.'s  putting  in  special  bail.  That  H.  did  not  put  in  special  bail; 
and  the  bond  became  forfeited ;  and  the  sheriff  afterwards,  to  wit,  on  17th  April,  1849,  assigned 
it  to  plaintiff.    On  special  demurrer : 

field,  by  Patteson  and  Erle,  Js.,  that  it  appeared  conclusively  against  defendant,  from  the 
recited  condition  of  the  bond,  that  the  Judge's  order  was  made,  H.  arrested,  and  the  bond 
given  and  assigned,  in  an  action  brought  by  the  present  plaintiff  against  H.,  and  after  its 
commencement. 

And,  by  Lord  Campbell,  C.  J.,  Wightmak  and  Erle,  Js.,  that,  independently  of  the  condi- 
tion of  the  bond,  the  Judge's  jurisdiction  sufficiently  appeared. 

Held  also,  that  it  was  to  be  intended  that  the  bond  was  assigned  before  this  action  was  com- 
menced :  for  the  declaration  showed  that  it  was  assigned  before  the  time  of  declaring,  and  the 
Court  would  therefore  intend  that  it  was  assigned  before  the  issuing  of  the  writ,  unless  the 
contrary  appeared,  which  was  not  the  case  here,  the  same  day  being  named  both  for  the 
issuing  of  the  writ  and  for  the  assignment. 

Debt.  The  declaration  stated  that  H.  W.  Barnes  and  W.  Cox,  assign- 
ees of  T.  Q.  Finnis  and  J.  E.  Goodhart,  sheriff  of  Middlesex,  according 
to  the  form  of  the  statute,  &c,  by,  &c,  the  attorney  of  them,  Barnes 
and  Cox,  complain  of  D.  Keane,  the  defendant,  <<  who  has  been  sum- 
moned to  answer  the  plaintiffs  by  virtue  of  a  writ  issued  on  the  17th  day 
of  April,  a.  D.  1849,  out  of  the  Court  of  our  Lady,"  &c,  in  an  action 
of  debt :  and  they  demand  of  the  defendant  the  sum  of  100Z.,  which  he 
owes,  &c,  for  that,  "  to  wit,  on  the  2d  day  of  April,  A.  d.  1849,  one 
William  George  Howard  had  been  arrested  by,  and  was  then  in  the  cus- 
*7fTl  t0(*y  °^"  ^*nn*8  an(*  Goodhart,  as  and  then  being  *sheriff  of,  &c, 
-*  "  upon  and  by  virtue  of  Her  Majesty's  writ  of  capias,  theretofore, 
to  wit,  on  the  day  and  year  last  aforesaid,  issued  out  of  the  said  Court, 
by  virtue  of  a  special  order  of  Sir  John  Patteson,  Knight,  then  one 
of  the  Judges,"  &c,  "  theretofore,  to  wit,  on  the  31st  day  of  March, 
a.  D.  1849,  made  by  the  said  Judge ;"  which  writ  was  then  directed  to 
the  said  sheriff,  and  delivered  to  the  said  Finnis  and  Goodhart,  as  such 
sheriff,  endorsed  for  bail  for  43Z.,  according  to  the  form  of  the  statute, 
&c,  and  by  which  said  writ,  &c. :  the  writ  was  then  recited,  command- 
ing the  sheriff  to  take  Howard,  and  him  "  safely  keep  until  he  should 
have  given  bail  or  made  deposit  with  him,  the  said  sheriff,  according  to 
law  in  an  action  of  debt  at  the  suit  of  the  said  plaintiffs,  or  until  the 
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said  W.  6.  Howard  should  by  other  lawful  means  be  discharged  from 
his  the  said  sheriff's  custody/'  and,  in  the  latter  part  of  the  writ,  requir- 
ing Howard  to  take  notice  that  within  eight  days  "  he  should  cause  spe- 
cial bail  to  be  put  in  for  him,  in  our  said  Lady  the  Queen's  Court  of," 
ic,  "to  the  said  action;  and  that  in  default,"  &c. :  then  followed  the 
order  to  return  the  writ.  And,  the  said  W.  G.  Howard  being  so  arrested, 
and  in  custo'dy  of  the  said  Finnis  and  Goodhart,  so  being  sheriff,  &c, 
"by  virtue  of  the  said  writ,"  the  said  Finnis  and  Goodhart,  forthwith, 
£c.  (delivery  of  the  copy  of  the  writ  to  Howard).  And  the  said  Finnis 
and  Goodhart,  being  such  sheriff,  afterwards,  and  within  eight  days  next 
after  the  execution,  &c,  to  wit,  on  the  day  and  year  aforesaid,  and  within 
his  bailiwick,  as  such  sheriff,  took  bail  for  the  said  W.  G.  Howard's  caus- 
ing special  bail  "  to  be  put  in  for  him  to  the  said  action  in  Her  Majesty's 
said  Court,"  as  required  by  the  writ,  and  according  to  the  form  of 
*the  statute,  &c.  "  And  on  that  occasion  the  said  defendant  then  r+„ 
by  his  certain  writing  obligatory,  commonly  called  a  bail-bond,  L 
eealed  with  his  seal,  and  now,"  &c.  (profert),  "  acknowledged  himself 
to  be  held  and  firmly  bound  to  the  said  T.  Q.' Finnis,  Esquire,  and  J.  E. 
Goodhart,  sheriff  of  the  county  of  Middlesex,  as  aforesaid,  in  the  penal 
8am  of  100/.  of  good  and  lawful,"  &c,  "  to  be  paid  to  the  said  sheriff, 
or  his  certain  attorney,  executors,  administrators,  or  assigns,  with  and 
under  a  certain  condition  thereunder  written,  whereby,  after  reciting 
that,  whereas  the  said  W.  G.  Howard  was,  on  the  2d  day  of  April,  A.  D. 
1849,  taken  by  the  said  sheriff  in  the  bailiwick  of  the  said  sheriff  by 
virtue  of  the  Queen's  writ  of  capias,  issued,"  &c,  "  bearing  date  at 
Westminster  the  2d  day  of  April,  A.  D.  1849,  to  the  said  sheriff  directed 
and  delivered,  against  the  said  W.  G.  Howard,  in  an  action  of  debt  at 
the  suit  of  the  said  plaintiffs,  and  that  a  copy  of  the  said  writ,  together 
with  every  memorandum  and  notice  subscribed  thereto  and  all  endorse- 
ments thereon,  was,  on  execution  thereof,  duly  delivered  to  the  £aid  W. 
G.  Howard,  and  that  he,  the  said  W.  G.  Howard,  was,  by  the  said  writ, 
required  to  cause  special  bail  to  be  put  in  for  him  the  said  W.  G.  How- 
ard, in  the  said  Court,  to  the  said  action,  within  eight  days  after  exe- 
cution thereof  on  him  the  said  W.  G.  Howard,  inclusive  of  the  day  of 
such  execution ;  it  was  conditioned  that,  if  the  said  W.  G.  Howard  should 
cause  special  bail  to  be  put  in  for  him  to  the  said  action  in  Her  Majesty's 
said  Court  as  required  by  the  said  writ,  then  the  said  obligation  should 
be  void,"  "  otherwise  to  stand,"  &c:  "  as  by  the  said  writing  obligatory, 
and  the  condition,"  &c.  "  That  the  said  W.  G.  Howard  did  not  cause 
special  bail  to  be  *put  in,"  &c,  "as  required  by  the  said  writ  in  ^-^ 
the  said  condition  mentioned,  according  to  the  exigency  of  the  said  L 
writ,  but  therein  made  default :  whereby  the  said  writing  obligatory 
became  forfeited :  and  thereupon  the  said  T.  Q.  Finnis  and  J.  E.  Good- 
hart, so  being  sheriff,"  &c,  "  afterwards,  to  wit,  on  the  17th  day  of 
April,  A.  D.  1849,  at  the  request  of  the  plaintiffs,  by  an  endorsement  in 


78  BARNES  v.  KEANE.    E.  T.  1850. 


writing  on  the  said  writing  obligatory  duly  made,  and  sealed  with  the 
seal  of  office  of  the  sheriff "  "  of  Middlesex,  duly  assigned  the  said  writ- 
ing obligatory  to  the  plaintiffs,  according  to  the  form  of  the  statute  in 
such  case,"  &c,  "  as  by  the  said  assignment  to  the  said  Court  now  here 
shown  fully  appears.  Whereby,  and  by  force  of  the  statute,"  &c,  "  an 
action  hath  accrued  to  the  plaintiffs,  as  assignees  of  the  said  sheriff  as 
aforesaid,  to  demand,"  &c,  1001. ;  yet  defendant  has  not' paid,  &c, 
either  to  T.  Q.  Finnis,  J.  E.  Goodhart,  or  either  of  them,  before  the 
assignment,  or  to  the  plaintiffs  as  assignees,  since  the  assignment ;  to 
the  damage,  &c. 

Demurrer,  assigning  for  cause,  that  the  title  of  the  plaintiffs  to  bring 
an  action  in  their  own  names  upon  the  bail-bond,  or  assignment,  in  the 
declaration  mentioned,  is  not  shown  by  the  declaration,  inasmuch  as  it 
is  not  shown  that  Howard  was  arrested  by  any  writ,  bill,  or  process 
issuing  out  of  any  of  the  Courts  of  record  at  Westminster  at  the  suit  of 
the  plaintiffs :  That  the  jurisdiction  of  Sir  J.  Patteson  to  make  the 
special  order  is  not  averred  or  shown  in  or  by  the  said  declaration :  That 
the  bail-bond  appears  by  the  said  declaration  to  have  been  made  and 
sealed  by  defendant  for  the  purpose  of  obtaining  the  release  of  the  said 
*791  ^'  ®"  H°war<*  fr°m  an  arrest  on  mesne  process  in  a  civil  *action, 
and  it  is  not  averred  or  shown  that  the  arrest  took  place  in  one 
of  the  cases  and  in  the  manner  provided  for  by  a  certain  act,  &c.  (1  k 
2  Vict.  c.  110) :  That  it  is  not  shown  that,  previously  to  the  making  of 
the  said  order  of  Sir  J.  Patteson,  any  action  had  been  commenced  in 
one  of  Her  Majesty's  superior  Courts  of  law  at  Westminster  by  the 
plaintiffs  against  Howard,  nor,  if  any  such  action  had  been  then  com- 
menced, &c,  that  it  was  an  action  in  which  a  defendant  would,  at  the 
time  of  the  passing  of  the  said  act  of  parliament,  have  been  liable  to 
arrest  upon  the  order  of  a  Judge,  or  without  such  order :  That  it  is  not 
shown  that  the  said  sum  of  43Z.,  alleged  to  have  been  endorsed  on  the 
writ  of  capias,  is  the  sum  which  Sir  J.  Patteson,  by  the  special  order, 
directed  that  the  said  W.  G.  Howard  should  be  held  to  bail  for,  nor  that 
it  does  not  exceed  the  amount  of  the  debt  in  the  action  in  the  said  writ 
of  capias  mentioned :  That  it  is  not  shown  that  the  writ  of  capias  was 
sued  out  of  the  said  Court  within  the  time  expressed  in  the  said  special 
order,  and  not  afterwards;  nor  that  the  capias  bore  date  on  the  day  on 
which  the  same  was  issued ;  nor  that  the  sheriff  proceeded  to  arrest 
Howard  upon  the  said  writ  of  capias  within  one  calender  month  after  the 
date  thereof,  including  the  day  of  such  date,  and  not  afterwards :  That 
it  is  consistent  with  the  declaration  that  the  said  writing  obligatory 
therein  mentioned  is  a  voluntary  bond. 

Keane,  for  the  defendant.  The  declaration  does  not  bring  the  case 
within  sect.  3  of  stat.  1  &  2  Vict.  c.  110.  It  does  not  appear  that,  when 
the  capias  issued  and  the  arrest  was  made,  any  action  had  been  Com- 
menced against  Howard.     The  averments  necessary  to  give  jurisdiction 
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*to  the  Judge  ought  to  appear,  just  as  a  declaration  on  an  escape 
from  custody  under  a  ca.  sa/ ought  to  show  that  a  judgment  was 
•recovered ;  Jones  v.  Pope,  1  Saund.  37.  That  case  is  relied  upon  in 
the  judgment  of  the  Court  of  Exchequer  in  Williams  i\  Griffiths,  3  Exch. 
584,f  where  it  was  decided  that,  in  an  action  against  a  sheriff  for  not 
arresting  on  a  capias  under  stat.  1  &  2  Vict.  c.  110,  8.  3,  it  must  appear 
that  the  party  at  whose  instance  the  capias  issued  was  a  plaintiff.  It 
may  be  true  that,  if  once  the  jurisdiction  appears,  the  acts  will  be  pre- 
sumed to  be  right;  but  here  the  objection  is  that  the  jurisdiction  is  not 
shown.  [Lord  Campbell,  C.  J.  Did  the  declaration,  under  the  old 
practice,  show  that  there  had  been  an  affidavit?]  No.  [Lord  Campbell, 
C.  J.  Yet  it  was  expressly  enacted(a)  that  there  must  be  an  affidavit!] 
Till  stat.  1  &  2  Vict.  c.  110,  the  capias  was  itself  process,  a  step  in  the 
action :  therefore  it  was  unnecessary  to  allege  that  there  was  an  action. 
That  is  so  no  longer.(6)  The  jurisdiction  under  which  the  capias  formerly 
issued  existed  before  an  affidavit  was  required :  but  here  it  is  created 
only  under  special  circumstances.  Those  therefore  should  be  shown  to 
exist.  [Patte30N,  J.  My  practice  certainly  has  always  been  to  desire 
the  plaintiff  to  issue  his  writ,  and  then  to  come  back  and  satisfy  me  of 
the  necessity  for  the  capias.]  That  appears  to  be  the  course  indicated 
by  the  statute.  The  defendant  is  entitled  to  have  the  allegation  made, 
in  order  that  he  may  traverse.  [Coleridge,  J.  Does  not  it  lie  on  you 
to  show  the  want  of  *legality  by  allegations  in  your  own  plea  ?]  r^o-. 
Saxby  v.  Kirkus,  Sayer's  Rep.  116,  shows  the  right  of  the  de- 
fendant to  traverse.  [Wiohtman,  J.  Suppose  the  action  were  brought 
by  the  sheriff.]  That  might  alter  the  case ;  perhaps  he  might  sue  as 
on  a  common  bond.  But  here  the  assignee  sues,  which  he  can  do  only 
under  stat.  4  Ann.  c.  16,  s.  20.(<?) 

It  does  not  appear  that  the  bond  was  assigned  before  this  action  was 
commenced.  The  writ  in  this  action  issued  on  the  day  on  which  the 
bond  was  assigned,  if  the  dates  are  to  be  taken  as  they  are  set  out. 

T.  Janet,  contra.  The  defendant,  by  demurring,  admits  the  order  of 
the  Judge.  Under  the  old  practice  it  was  enough  to  show  the  order, 
without  showing  an  affidavit,  because  the  presumption  was  that  the  capias 
issued  regularly ;  Nightingale  v.  Wilcoxson,  10  B.  &  C.  202  (E.  C.  L. 
R.  vol.  21).(d)  Besides,  the  condition  of  the  bond  recites  the  action  of 
debt  under  which  the  capias  issued  and  the  arrest  took  place  :  and  the 
defendant  would  be  estopped  from  denying  these  facts ;  Taylor  v.  Clow, 
1  B.  &  Ad.  223  (E.  C.  L.  R.  vol.  20).  As  to  the  date  of  the  assignment : 
Owen  v.  Waters,  2  M.  &  W.  91, f  shows  that  it  is  enough  to  state  a  ma- 

(a)  12  G.  1,  c  29,  8.  2,  and  later  statutes. 

(6)  8*e  authorities  in  Ireland  v.  Berry,  5  Q.  B.  651  (B.  C.  L.  R.  yoL  48).  Also  Walter  «.  Be 
Kiebemoot,  6  Q.  B.  544  (E.  C.  L.  R.  rol.  51). 

(?)  Stat  4  Ann.  e.  16,  s.  20,  is  applied  to  the  practice  nnder  stat  1  A  2  Vict  c.  110,  by  s.  4, 
Md  wnvdule.     See  Betts  v.  Smyth,  2  Q.  B.  113  (E.  C.  L.  R.  vol.  42). 

(rf)  An  action  against  the  sheriff  for  an  escape  from  arrest  on  mesne  process. 

vol.  xv. — 8  2  O 
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terial  fact  to  have  occurred  before  the  declaration,  and  that  "  the  Court 
does  not  look  out  of  the  declaration  in  order  to  see  whether  the  action 
was  commenced  before  the  declaration  was  filed." 

Keane,  in  reply.  Nightingale  v.  Wilcoxson  is  inapplicable  to  cases 
^^  under  stat.  1  &  2  Vict.  c.  110.    *There  was  a  common  law  jurisdic- 

"-J  tion  to  issue  the  old  capias :  and  the  Court,  in  that  case,  points 
out  that  in  some  instances  an  affidavit,  under  the  statute,  was  not 
required!  Here  it  is  a  necessary  step  to  found  the  jurisdiction.  In 
Owen  t>.  Waters,  2  M.  &  W.  91, f  if  the  record  had  been  made  up,  show- 
ing the  date  of  the  issuing  of  the  writ,  the  description  of  the  bill  would 
have  shown  that  it  had  become  due  before  the  writ  issued. (a) 

•  Lord  Campbell,  C.  J.  I  think  Owen  v.  Waters  disposes  of  the 
objection  as  to  the  time  of  the  assignment ;  it  shows  that,  if  the  cause 
of  action  appear  to  have  been  complete  before  the  declaration,  we  may 
assume  it  to  have  be.en  so  before  the  commencement  of  the  action,  unless 
the  contrary  appear.  I  think  the  other  objection  also  unfounded.  It 
is  contended  that  the  declaration  ought  to  show  that  the  requisites  of 
stat.  1  &  2  Vict.  c.  110,  s.  3,  were  satisfied.  But  that  is  no  more  neces- 
sary than  it  was  necessary,  under  the  old  practice,  to  show  that  there 
had  been  an  affidavit  to  hold  to  bail.  If  there  has,  in  fact,  been  an 
irregularity,  that  should  appear  by  the  plea. 

Patteson,  J.  I  think  the  defendant  is  concluded  by  the  recital  in 
the  condition  of  the  bond.  It  states  that  the  defendant  had  been  taken 
in  an  action  of  debt  at  the  suit  of  the  plaintiffs :  that  could  not  be  unless 
there  were  a  summons.  As  for  the  other  matters,  jurisdiction  being 
shown,  the  principle  of  presuming  omnia  ritfc  acta  applies.  I  had  some 
doubt  as  to  the  allegation  of  the  assignment.  It  appears  that  the  assign- 
#Ro-  ment  was  made  and  the  action  commenced  both  *on  17th  April; 
-*  and  it  does  not  appear  that  the  former  step  preceded  the  latter. 
In  the  old  practice,  where  it  appeared  that  a  material  fact  occurred 
after  the  first  day  of  term,  and  the  declaration  was  entitled  generally, 
this  was  held  bad,  because  the  declaration  would  by  intendment  be 
referred  to  the  first  day  of  the  term.  But  now  there  is  no  room  for 
such  intendment :  and  we  must  assume,  unless  the  contrary  be  shown, 
that  what  happened  before  the  declaration  happened  before  the  com- 
mencement of  thq  action. 

Wightman,  J.  I  think  there  is  enough  to  show  that  the  plaintiffs 
have  a  prima  facie  right  of  action :  anything  by  way  of  defence  should 
appear  by  the  plea.  There  can  be  no  obligation  to  set  out  the  parti- 
culars made  requisite  by  stat.  1  &  2  Vict.  c.  110.  It  is  conceded  that 
this  would  not  be  necessary  in  the  case  of  an  action  by  the  sheriff:  yet 
there  it  would  no  more  appear  that  there  was  an  original  suit,  with  a 
plaintiff,  than  it  does  here.  As  to  the  other  objection,  if  it  were  valid 
it  would  have  a  very  extensive  application.  There  are  a  great  many 
cases  in  which  it  is  not  usual  to  allege  material  facts  to  have  occurred 

(a)  See  2  M.  k  W.  93  |- 


15  ADOLPHUS  A  ELLIS.   N.  S.  8H 

before  the  writ  issued.  And  Owen  v.  Waters,  2  M.  4  W.  91,  f  is  a 
direct  authority  against  presuming  that  what  is  alleged  to  have  occurred 
before  the  declaration  occurred  after  the  issuing  of  the  writ,  unless 
indeed  something  appears  to  justify  the  presumption.  Here  nothing 
appears,  except  that  the  writ  issued  on  the  day  of  the  assignment. 

Erle,  J.  Unless  I  found  some  authority  to  the  contrary,  I  should 
bold  that  the  allegation  that  a  capias  ^issued  by  order  of  a  judge  r*g . 
of  a  competent  Court  showed  enough.  But  here  we  need  not?  go  *■ 
so  far ;  because  the  recital  in  the  condition  of  the  bail-bond  shows  the 
facts  required.  I  think  it,  however,  important  not  to  lose  sight  of  the 
principle  of  intending  that  the  practice  is  regular  where  the  jurisdiction 
appears.  Judgment  for  plaintifis.(a) 

(a)  See  Begin*  v.  Ashburton,  8  Q.  B.  871  (E.  C.  L.  R.  rol.  55). 


BOYCE  v.  WEBB.    April  26. 

Li  an  action  of  debt,  the  defendant  pleaded,  in  abatement,  that,  before  the  commencement,  Ac, 
plaintiff  issued  a  writ  of  summons  oat  of  the  Common  Pleas,  against  defendant,  in  an  action  of 
debt,  and  thereby  impleaded  defendant  upon  the  same  causes  of  action  in  the  declaration 
mentioned;  as  by  the  record  and  proceedings  remaining,  Ac,  appears;  and  that  the  parties 
in  this  and  the  former  suit  are  the  same,  and  that  the  former  suit  was,  at  the  commencement 
of  this  suit,  pending;  and  this  the  defendant  is  ready  to  verify. 

Replication :  that  the  former  Buit  was  not,  at  the  commencement,  Ac,  pending,  in  manner  and 
form,  Ac. :  conclusion  to  the  country. 

On  special  demurrer,  held  that  the  traverse  in  the  replication  was  properly  eoncluded. 

Debt  for  goods  sold  and  delivered,  money  paid,  and  on  an  account 
stated. 

Plea.  The  defendant  prays  judgment  of  the  writ  and  declaration, 
because  he  says  that,  before  the  commencement  of  this  suit,  to  wit,  on 
24th  November,  1848,  the  plaintiff  issued  a  writ  of  summons  out  of  the 
Court  of  Common  Pleas  at  Westminster,  against  the  defendant,  in  an 
action  of  debt,  which  writ  commanded  the  defendant  that,  within  eight 
days  after  service  of  the  said  writ  upon  him,  &c,  he  should  cause  an 
appearance  to  be  entered  for  him  in  the  Court  of  Common  Pleas,  in  an 
action  of  debt,  and  to  take  notice  that  in  default,  &c. ;  and  thereby  then 
impleaded  the  defendant  thereon,  upon  and  for  the  very  same  identical 
caases  of  action  in  the  said  ^declaration  in  this  suit  above  mentioned ;  r 
as  by  the  record  and  proceedings  thereof  remaining  in  the  last-  '- 
mentioned  Court  appears :  averment  that  the  parties  in  this  and  the  said 
former  suit  are  the  same  parties ;  and  that  the  former  suit  was,  at  the 
time  of  the  commencement  of  this  suit,  pending  in  the  last-mentioned 
Court :  And  this  the  defendant  is  ready  to  verify :  wherefore  he  prays 
judgment  of  the  said  writ  and  declaration  in  this  suit,  and  that  the  same 
may  be  quashed,  &c. 

Replication.     The  plaintiff  saith  that  his  said  writ  and  declaration 
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ought  not  to  be  quashed ;  because  he  saith  that  the  said  former  suit,  in 
the  said  plea  mentioned,  was  not  pending  at  the  time  of  the  commence- 
ment of  this  suit,  in  manner  and  form,  &c. :  conclusion  to  the  country. 

Demurrer,  stating  for  grounds :  that  the  replication  admits  the  issuing 
of  the  writ  in  the  said  action,  and  the  subsequent  proceedings  thereon, 
and  does  not  state  affirmatively  how  or  when  the  said  former  suit,  so 
admitted  to  have  been  commenced  and  subsisting,  ceased  to  be  pend- 
ing; and  that  the  replication  ought  to  have  shown  affirmatively  and 
with  particularity,  and  by  apt  averments,  that  the  said  former  suit 
was  terminated,  and  how  and  by  what  means  it  was  terminated; 
and  it  is  not  sufficient  to  deny  that  it  was  pending  at  the  time  of 
the  commencement  of  this  suit ;  and  that  the  replication  attempts  to 
put  in  issue  several  distinct  matters ;  that  is  to  say,  the  issuing  of  the 
said  first-mentioned  writ  and  the  subsequent  proceedings  thereon,  and 
the  continuance  and  subsistence  of  the  suit,  so  commenced,  to  and  at  the 
time  of  the  commencement  of  this  suit.  And  that  it  is  uncertain 
whether,  by  the  replication,  it  is  intended  to  admit  the  issuing  of  the 
^~„-  ^first-mentioned  writ,  and  the  subsequent  proceedings  thereon,  and 
J  to  deny  only  the  pendency  of  it  at  the  commencement  of  this  suit, 
or  to  deny  that  such  former  suit  ever  existed ;  and  that,  if  it  be  intended 
to  deny  that  any  such  writ  was  issued  as  is  alleged  in  the  plea,  the  con- 
clusion of  the  said  replication  is  improper,  inasmuch  as  the  trial  should 
be  by  the  record,  and  not  by  the  country ;  and  that  the  said  replication 
has  not  a  proper  conclusion,  and  ought  not  to  conclude  to  the  country. 

Joinder  in  demurrer. 

Pearson,  for  the  defendant.  The  replication  is  bad  on  the  grounds 
shown  in  the  demurrer.  The  denial  that  there  is  a  suit  pending,  if  it 
is  not  denied  that  a  writ  issued,  is  bad,  at  any  rate  on  special  demurrer, 
for  not  showing  how  the  suit  came  to  an  end,  whether  by  stet  processus, 
judgment,  discontinuance,  &c. :  and,  therefore,  the  plaintiff  must  contend 
that  the  replication  denies  the  issuing  of  the  writ.  But  that  is  matter 
triable  by  the  record :  and  so  would  any  matter  be,  if  properly  pleaded, 
showing  that  the  suit  had  commenced  but  had  terminated.  [Lord  Camp- 
bell, C.  J.  The  prout  patet  per  recordum,  in  your  plea,  does  not  apply 
to  the  pending  of  the  suit,  but  only  to  its  commencement :  you  offer  to 
verify  the  pendency.]  If  that  be  improper,  the  defendant  ought  not  to 
have  taken  issue  upon  it  to  the  country,  but  to  have  demurred  specially, 
or,  if  he  took  issue,  to  have  tendered  a  proper  mode  of  trial.  The 
termination  of  the  suit,  if  commenced,  ought  to  be  shown  as  specially 
as  in  the  case  of  an  action  for  a  malicious  prosecution.  [Erle,  J. 
The  writ  of  summons  is  no  part  of  the  record.]  It  becomes  so  by  the 
_71  *recital  in  the  declaration.  [Erle,  J.  Suppose  the  plaintiff  takes 
-■  out  a  writ,  and  does  not  proceed  farther  for  a  time  :  how  is  that 
recorded  ?]  Kerbey  v.  Siggers,  2  Dowl.  P.  C.  659,  is  an  instance  of  a 
writ  being  recorded.     [Lord  Campbell,  C.  J.     That  case  does  not  show 
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that  a  writ  roust  be  recorded.]  The  plea  may  vouch  the  record  for  some 
matters,  and  offer  an  ordinary  verification  as  to  others.  [Lord  Camp- 
bell, G.  J.  Then  the  plaintiff  may  accept  your  offer  as  to  the  last :  I 
think  you  are  in  a  dilemma.]  The  plaintiff  selects  matter  of  record  for 
traverse.  Pepper  v.  Whalley,  3  Dowl.  P.  C.  579,  shows  that  the  Courts 
will  be  vigilant  against  an  improper  use  of  a  record. 

Hugh  Hilly  contra,  was  stopped  by  the  Court. 

Lord  Campbell,  C.  J.  I  think  the  replication  good.  The  defendant 
alleges,  as  matter  in  pais,  that  the  suit  is  still  pending :  why  may  not 
the  plaintiff  deny  matter  so  alleged,  and  go  to  the  country  ?  If  the 
replication  be  bad,  the  plea  is  bad. 

Patteson,  J.  The*question  is,  whether  the  averment  of  the  pendency 
of  the  suit  be  matter  in  pais  or  of  record.  If  it  be  averred  as  a  fact, 
it  must  be  traversed  as  a  fact.  I  take  it  that  the  plea  is  good,  and  the 
traverse  in  the  replication,  with  the  tender  of  the  mode  of  trial,  good  also. 

Wiohtmax,  J.  I  think  Mr.  Pearson  is  in  this  dilemma :  either  he 
should  have  concluded  to  the  record,  or,  if  he  should  not,  that  is  because 
the  allegation  is  of  *a  matter  of  fact,  and  then  it  may  be  traversed  ~_g 
with  a  conclusion  to  the  country.  L 

Erle,  J.  I  think  there  might  be  a  non-pendency  not  provable  by 
the  record ;  as  in  the  case  of  a  Judge's  order. 

Judgment  for  plaintiff.(a) 

(a)  See  Bowler  v.  Spatchurst,  1  Lutw.  31  j  Moller  v.  Isted,  Lilly's  Entries,  2  (ed.  1791). 


The  QUEEN  v.  The  Justices  of  LEICESTERSHIRE.    April  27. 

After  an  order  in  bastardy  had  been  made,  the  putative  father,  intending  to  appeal,  entered  into 
a  recognisance,  according  to  stat  8  k  9  Vict  o.  10,  s.  3,  and,  on  the  same  day,  sent  notice  of 
his  having  done  so  by  post  to  the  woman.  When  the  appeal  came  on  to  be  tried,  it  was  proved 
that  the  woman  had  died  before  the  notice  to  her  was  posted ;  and  the  sessions  being  of  opinion 
that  a  condition  imposed  by  stat.  8  k  9  Vict.  o.  10,  s.  3,  as  preliminary  to  an  appeal,  had 
not  been  complied  with,  refused  to  hear  the  appeal. 

Held,  on  demurrer  to  the  return  to  a  mandamus  to  enter  continuances  and  hear  the  appeal,  that, 
performance  of  the  condition  imposed  by  law  having  by  the  act  of  God  become  impossible, 
ite  performance  was  excused :  and  a  peremptory  mandamus  was  awarded. 

Mandamus  to  the  justices  in  quarter  sessions  to  enter  continuances 
and  hear  an  appeal  against  an  order  of  two  justices  made  on  the  8th 
February,  1849,  adjudging  the  appellant  to  be  the  father  of  a  bastard 
child  born  on  the  body  of  Catharine  Case,  single  woman. 

Return :  That  the  appeal  was  entered  and  came  on  at  the  general 
quarter  sessions  in  April  1849;  that  counsel  appeared  against  the  appeal, 
and  required  the  appellant  to  prove  that  he  had  complied  with  the 
several  requisitions  of  the  statute :  that  counsel  for  the  appellant  thee 
produced  and  proved  a  recognisance  in  due  form  entered  into  before  twf 
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*8Q1  Just*ceB  on  12th  February,  *1849,  and  proved  that,  on  the  same 
-*  day,  appellant  sent  by  the  post  notices  addressed  to  the  justices 
who  made  the  order  appealed  against,  and  to  Catharine  Case :  that  coun- 
sel against  the  appeal  then  proved  that  Catharine  Case  died  on  the  9th 
February,  1849,  after  the  making  of  the  order  and  before  the  posting  of 
the  notice  addressed  to  her :  and  that  the  justices  then  adjudged  that 
the  requisitions  of  the  statute  had  not  been  complied  with,  and  there- 
fore disallowed  and  refused  to  hear  the  appeal. 

Demurrer  and  joinder. 

The  case  was  now  argued.(a) 

Willmorey  for  the  Crown.  The  case  depends  upon  stat.  7  &  8  Vict. 
c.  101,  s.  4,  and  stat.  8  &  9  Vict.  c.  10,  s.  3,  which  latter  clause  requires 
that  the  person  appealing  against  a  bastardy  order  shall  send  notice  in 
writing  of  his  having  entered  into  the  proper  recognisance  to  one  at 
least  of  the  justices  who  made  the  order  (unless  one  of  them  took  the 
recognisance),  and  to  the  woman  in  whose  favour  the  order  shall  have 
been  made ;  and,  in  default  of  his  giving  or  sending  such  notice  or 
notices,  the  appeal  shall  not  be  allowed;  provided. that  the  sending  of 
such  notice  or  notices  by  the  post  shall  be  taken  to  be  sufficient.  Here 
the  woman  was  dead ;  there  was  no  regular  mode  in  which  the  sessions 
could  be  informed  of  that.  No  one  was  entitled  to  appear  in  support 
of  the  order  except  the  woman :  the  counsel  who  appeared  and  produced 
the  evidence  had  no  locus  standi.  [Patteson,  J.  The  Court  of  quarter 
sessions  had  a  right  to  ascertain  that  the  woman  was  dead.  A  stranger 
might,  as  amicus  curiae,  give  them  that  information :  the  only  question 
♦Qftl  *8  *as  *°  ^e  e^*ect  °^ tne  death  before  the  notice  was  sent  by  post. 
-■  Wightman,  J.  That  clearly  is  so.]  There  is  a  distinction  be- 
tween duties  which  a  party  voluntarily  undertakes  by  contract,  and  con- 
ditions and  duties  imposed  by  law.  The  contracting  party  must  fulfil 
his  contract  at  all  events,  or  suffer  the  consequence ;  for  he  might  have 
protected  himself  by  a  stipulation.  But,  where  the  duty  is  cast  on  a 
man  by  law,  he  is  excused  if  he  does  all  that  is  possible  to  fulfil  it :  in 
such  a  case  the  maxim  Lex  non  cogit  ad  impossibilia  applies ;  note  (2) 
to  Walton  v.  Waterhouse,  2  W.  Saund.  422,  Paradine  v.  Jane,  Aleyn, 
26,  27.  In  the  present  case,  the  letter  of  the  condition  imposed  by  the 
law  on  the  appellant  has  been  fulfilled ;  for  the  notice  was  sent  by  post ; 
and  the  substance  of  it,  namely,  that  it  should  be  sent  to  the  woman, 
became  impossible  by  the  act  of  God ;  and  therefore  the  performance  is 
excused.  [Patteson,  J.  What  is  the  effect  of  the  death  of  the  respond- 
ent, independently  of  the  question  of  notice  ?  On  the  appeal,  the  re- 
spondent is  to  begin  and  prove  her  case,  and  stat.  8  &  9  Vict.  c.  10,  s. 
6,  says  that  the  justices  in  quarter  sessions  shall  hear  the  evidence  of 
the  mother :  but  she  is  dead.]     The  appeal  does  not  abate  by  the  deatl* 

(a)  Before  Patteson  and  Wiohtmajc,  Jg.    Lord  Campbell,  C.  J.,  and  Erle,  J.,  were  in  the 
Court  of  Criminal  Appeal. 
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of  the  respondent.  Perhaps  the  justices  who  made  the  order  may  sup- 
port it :  there  seems  no  other  object  in  requiring  that  one  of  them  at 
least  should  have  notice ;  but,  at  all  events,  the  death  should  not  preju- 
dice the  appellant.  And,  even  assuming  that  the  evidence  of  the  mother 
is  made  indispensable  to  the  adjudicating  on  the  appeal,  which  is  doubt- 
ful, her  depositions  before  the  justices  who  made  the  order  are  admissi- 
ble evidence  on  the  trial  of  the  appeal ;  Rex  v.  Ravenstone,  5  T.  R. 
373 ;  and,  if  that  were  not  so,  *the  failure  of  evidence  is  no  greater  ra|tQ1 
than  in  a  case  where  a  material  and  necessary  witness  has  died.  '- 
The  effect  may  be  that  the  order  will  be  quashed,  when,  had  the  witness 
lived,  it  would  have  been  confirmed ;  but  that  is  no  reason  why  the 
appeal  should  not  be  heard.  It  seems  strange  to  say  that  the  quarter 
sessions  are  to  confirm  the  order  because  there  is  no  evidence  in  sup- 
port of  it. 

(?.  T.  White  for  the  defendants.  The  statute  makes  the  sending  of 
this  notice  to  the  woman  by  post  or  otherwise  a  condition  precedent  to 
the  right  to  appeal.  That  condition  is  not  fulfilled  by  putting  it  in  the 
post  after  she  is  dead :  and  no  equivalent  can  be  substituted  for  a  con- 
dition precedent  imposed,  as  this  is,  by  clear  negative  words  in  the 
statute.  And  the  death  alone  is  a  sufficient  answer  to  this  mandamus. 
The  appeal  cannot  be  heard  when  the  respondent  is  dead.  This  Court 
will  not  order  the  justices  to  hear  an  appeal  in  the  course  of  which  it 
would  be  their  duty,  in  obedience  to  stat.  8  &  9  Vict.  c.  10,  s.  6,  to  hear 
the  evidence  of  tne  mother ;  that  being  impossible. 

Wtlhnore  was  heard  in  reply.  Cur.  adv.  wit. 

Patteson,  J.,  on  a  subsequent  day  of  the  term  (May  2d),  delivered 
the  judgment  of  the  Court. 

This  was  a  mandamus  to  the  sessions  to  enter  continuances  and  hear 
an  appeal  against  an  order  in  bastardy.  The  order  was  made  on  the 
8th  February,  1849.  On  the  12th  of  the  same  month,  the  appellant 
entered  into  the  proper  recognisance,  and  on  the  same  day  sent  a  rj|tQ9 
^written  notice  of  his  having  done  so  by  the  post,  addressed  to  the  *- 
mother  of  the  child :  the  mother  died  on  the  9th  of  February  :  the  Ses- 
sions refused  to  hear  the  appeal,  considering  that  the  appellant  had  not 
complied  with  the  requisition  of  stat.  8  &  9  Vict.  c.  10,  s.  3. 

We  are  of  opinion  that,  as  the  duty  of  the  appellant  to  give  such 
notice  was  cast  upon  him  by  the  law,  not  by  his  own  voluntary  contract, 
he  is  excused  from  performing  that  duty  by  its  becoming  impossible  by 
the  act  of  God ;  and  that  the  Court  of  Sessions  ought  to  have  heard  the 
appeal. 

Judgment  must  therefore  be  given  for  the  Crown ;  and  a  peremptory 
writ  of  mandamus  must  issue.  Judgment  for  the  Crown.(a) 

(a)  Reported  by  C.  Blackburn,  Esq. 
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Ex  parte  NASH.     April  29. 

The  Court  will  not  grant  a  mandamus  commanding  a  railway  company  to .  take  the  seal  off  the 
register  of  shareholders,  on  a  suggestion  that  it  was  affixed  without  authority,  and  contrary  to 
the  provisions  of  stat  8  4  9  Vict  c.  16  (The  Companies  Clauses  Consolidation  Act,  1845),  as. 
9,  66,  75,  »0. 

Keane  moved  for  a  rule  to  show  cause  why  a  mandamus  should  not 
issue*commanding  the  Waterford,  Wexford,  Wicklow,  and  Dublin  Rail- 
way Company  to  take  the  Company's  seal  off  the  register  of  share- 
holders. 

From  the  affidavit  in  support  of  the  rule,  it  appeared  that  the  Com- 
pany was  incorporated  by  stat.  9  &  10  Vict.  c.  ccviii.,(a)  amended  by 
two  later  acts  ;(b)  and  that  The  Companies  Clauses  Consolidation  Act, 
*qqi  1845  (8  &  9  Vict,  c  16),  is  incorporated  with  the  act  first  *men- 
■■  tioned.  That  the  principal  office  of  the  Company  was  at  449, 
West  Strand,  in  Westminster.  That  fourteen  days'  public  notice  of  the 
seventh  ordinary  meeting  of  the  shareholders  was  given  by  the  Com- 
pany, by  advertisement,  for  the  25th  of  last  February,  at  one  o'clock, 
at  the  office.  That  the  meeting  was  held  accordingly,  and  many  share- 
holders attended.  That  the  deponent,  who  was  himself  a  shareholder, 
and  was  authorized  to  represent  several  others,  was  present  throughout. 
That,  immediately  on  the  chairman  taking  the  chair,  and  before  any 
proposition  had  been  made  to  authenticate  the  register  of  shareholders, 
one  of  the  clerks  was  making  preparations  for  affixing  the  common  seal 
to  it.  That  the  deponent  asked  the  chairman  not  to  permit  the  seal  to 
be  affixed  till  the  register  had  been  read  to  the  meeting ;  but  the  chair- 
man, with  the  concurrence  of  other  directors  present,  refused  to  accede 
to  this  request.  That  the  deponent  and  several  other  shareholders  then 
requested  to  see  the  register  before  it  was  sealed,  and  required  that  it 
should  be  read  to  the  shareholders,  and  certain  names  submitted  to  the 
opinion  of  the  meeting,  as  to  their  being  retained  or  entered  therein,  or 
not.  That  the  chairman  refused  to  comply  with  this ;  upon  which  the 
deponent  served  him  with  a  written  protest  and  demand.  That  depo- 
nent thereupon  moved  a  resolution  that  the  register  should  be  read 
before  the  seal  was  affixed ;  and  the  motion  was  seconded ;  but  the 
chairman  refused  to  put  it.  That  the  deponent  then  himself  put  it ; 
and  it  was  carried  without  a  dissentient  voice :  but  the  chairman,  with 
the  concurrence  of  the  said  other  directors,  refused  to  act  in  conformity 
with  the  resolution,  and  ordered  the  clerk  to  affix  the  seal,  no  proposi- 
tion  having  been  made  *to  that  effect,  and  again  refused  to  allow 
J  the  register  to  be  seen,  or  the  names  to  be  read :  and  the  seal  was 
affixed  by  the  clerk,  without  the  consent,  and  against  the  will,  of  the 

(a)  Local  and  personal,  public,  "  for  making  a  railway  and  branch  railway,  to  be  called  '  The 
Waterford,  Wexford,  Wicklow,  and  Dublin  railway.' " 

(5)  Stats.  JO  £  11  Viot  c  lxL  and  11  k  12  Viet  c  xxix.,  both  local  and  personal,  public 
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majority  of  the  shareholders  present.  That  afterwards  the  deponent 
demanded  inspection  of  the  register,  which  the  chairman  refused  to 
permit ;  and  the  shareholders  were  not  allowed  access  to  it.  The  affi- 
davit then  stated  deponent's  reasons  for  believing,  and  his  belief,  that 
names  had  been  improperly  placed  on  the  register ;  and  he  complained 
of  other  irregularities,  and  alleged  that  the  chairman  and  the  said  other 
directors  had  conspired  to  withhold  from  the  shareholders  the  means  of 
obtaining  the  knowledge  of  their  own  affairs. 

KectTie,  in  support  of  the  motion.  The  object  of  the  application  is  to 
enforce  compliance  with  The  Companies  Glauses  Consolidation  Act,  1845, 
8  4  9  Vict.  c.  16.  The  register  is  kept  under  sect.  9,  which  directs  that 
the  authentication  by  the  common  seal  shall  take  place  at  ordinary 
general  meetings,  described  in  sect.  66.  Sect.  75  authorizes  the  share- 
holders to  vote  at  the  general  meetings.  Sect.  90  gives  the  directors 
power  to  manage  the  affairs  of  the  Company,  "  except  as  to  such  matters 
as  are  directed  by  this  or  the  special  act  to  be  transacted  by  a  general 
meeting  of  the  Company ;"  which  exception  comprehends  the  affixing  of 
the  seal.  [Erle,  J.  What  is  the  extent  of  the  supposed  injury  ?  The 
certificate  of  shares  is  only  prima*  facie  evidence  of  ownership,  by  sect. 
12.]  The  shareholders  may  have  other  reasons  for  wishing  to  secure 
the  accuracy  of  the  register.  [Lord  Campbell,  C.  J.  You  ask  us  to 
order  something  to  be  undone  which  has  been  done/]  Done  in  contra- 
vention of  the  statute.  [Lord  *Campbell,  C.  J.  It  seems  to  me  _Q  . 
quite  new  to  try  the  validity  of  an  act  by  a  mandamus  to  undo  it.  L 
1s  there  any  precedent  ?]  The  Court  of  Queen's  Bench  in  Ireland  has 
granted  a  similar  application :  but  it  is  true  that  the  case  in  which  that 
was  done  has  not  been  carried  farther.  In  Regina  v.  The  Justices  of 
the  West  Riding,  5  Q.  B.  1  (E.  C.  L.  R.  vol.  48),  this  Court  ordered 
the  Quarter  Sessions  to  erase  an  entry,  confirming  an  order,  on  the 
ground  that  the  sessions  had  no  authority  to  confirm  that  order.  In  Ex 
forte  Stanford,  1  Q.  B.  886  (E.  C.  L.  R.  vol.  41),  the  Court  certainly 
refused  to  direct  a  registrar  to  erase  an  entry  of  birth  which  he  had 
been  induced  to  make  by  a  fraudulent  misrepresentation  :  but  there  the 
registrar  had  done  no  more  than  he  was  bound  to  do  under  the  circum- 
stances :  here  the  proceeding  is  wrongful  throughout.  No  remedy  but 
mandamus  can  be  suggested :  an  indictment  would  not  undo  what  has 
been  done. 

Lord  Campbell,  C.  J.  We  must  not  grant  this  rule.  If  I  had  the 
smallest  doubt,  I  would  follow  the  example  of  the  high  tribunal  which 
is  said  to  have  complied  with  a  similar  application,  and  for  which  I 
entertain  the  greatest  respect.  But,  having  no  doubt,  I  am  bound  to 
act  on  my  own  view.  The  writ  of  mandamus  is  most  beneficial :  but  we 
most  keep  its  operation  within  legal  bounds,  and  not  grant  it  at  the 
fancy  of  all  mankind.     We  grant  it  when  that  has  not  been  done  which 

*  statute  orders  to  be  done ;  but  not  for  the  purpose  of  undoing  what 
vol.  xv.— 9  F  2 
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has  been  done.  We  may,  upon  an  application  for  a  mandamus,  enter* 
tain  the  question  whether  a  corporation,  not  having  affixed  its  seal,  be 
*qat  DOUnd  to  do  so ;  but  not  the  question  whether,  when  *they  have 
-*  affixed  it,  they  have  been  right  in  doing  so.  I  cannot  give  coun- 
tenance to  the  practice  of  trying  in  this  form  questions  whether  an  act 
professedly  done  in  pursuance  of  a  statute  was  really  justified  by  the 
statute. 

Patteson,  J.     I  agree  that  we  have  no  power  to  do  what  is  asked. 

Wightman  and  Erle,  Js.,  concurred.  Rule  refused. 


HUNTLEY  v.  DONOVAN.    April  29. 

The  master  of  a  foreign  vessel  arriving  in  the  port  of  London  delivered  to  the  Custom  House 
officers  a  report  of  the  burthen  of  his  ship,  and  the  number  of  his  crew;  and  it  was  filed  at  the 
Custom  House.  Held,  that  the  provisions  of  stat  8  k  9  Vict  c  86,  ss.  2,  7,  18,  did  not  give 
this  the  character  of  a  public  document  so  as  to  make  it  evidence  of  the  burthen  of  the  ship. 

A  certificate  was  produced  from  the  Custom  House,  where  it  had  been  filed,  signed  by  a  party 
who  certified  that  he  had  measured  the  vessel,  and  stated  the  amount  of  the  tonnage. 

Held  (it  not  being  shown  that  this  was  an  act  proscribed  by  statute),  that  the  certificate  could 
not  be  received  in  evidence  as  a  public  document  to  prove  the  burthen  of  the  ship. 

Assumpsit.  The  first  count  charged  that,  to  wit,  on,  &c,  in  consi- 
deration that  plaintiff,  at  defendant's  request,  had  delivered  to  defend- 
ant a  large  quantity,  to  wit,  ninety  tons,  of  ice  of  plaintiff,  for  the  pur- 
pose and  in  order  that  defendant  should  sell  the  same  for  plaintiff  at  the 
hest  market  price  he  could  procure,  with  liberty  to  defendant  to  pur- 
chase as  much  thereof  as  defendant  could  dispose  of  in  his  own  business, 
for  reward  to  defendant  in  that  behalf,  and  that  defendant  had  accepted 
and  received  the  said  ice  for  that  purpose,  and  upon  those  terms,  de- 
fendant promised  plaintiff  tha,t  he  would  take  due  and  proper  care  of  the 
ice  whilst  he  so  had  the  same  for  the  purpose  aforesaid,  and  would,  with- 
in a  reasonable  time  after  being  *thereunto  requested,  render  to 
J  plaintiff  a  just  and  true  account  thereof,  and  as  to  how  he  had 
sold  and  disposed  of  the  same.  That,  although  plaintiff  afterwards,  to 
wit,  on,  &c,  requested  defendant  to  render  to  him  a  just  and  true 
account,  &c,  and  although  a  reasonable  time  for  his  rendering  such 
account  had  elapsed,  &c,  yet  defendant  did  not  nor  would,  within  that 
time  or  at  any  other  time,  render  to  plaintiff  a  just  and  true  account, 
&c. ;  and  although  defendant  did  afterwards,  to  wit,  on,  &c,  render  to 
plaintiff  an  account,  &c,  yet  the  same  was  not  a  just  and  true  account, 
but  was  a  false  and  untrue  account  of  the  said  ice,  and  as  to  how  defend- 
ant had  sold  and  disposed  thereof.  And  plaintiff  further  says  that 
defendant,  disregarding,  &c,  whilst  he  so  had  the  said  ice  for  the  pur- 
pose and  on  the  terms  aforesaid,  took  so  little  and  such  bad  care  there- 
of that  a  great  part  thereof,  to  wit,  &c,  was  wasted,  melted,  and  wholly 
lost  tc  plaintiff.  There  were  other  counts,  which  it  is  unnecessary  to 
Ftate. 
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Pleas.  1.  Non  assumpsit.  2.  As  to  the  first  count,  so  far  as  relates 
to  the  not  rendering  an  account,  that  plaintiff  did  not  request  defendant 
to  render  an  account,  &c,  in  manner  and  form,  &c.  3.  As  to  the  same, 
that  defendant  did,  within  a  reasonable  time,  render  a  just  and  true 
account,  &c.  4.  As  to  the  first  count,  so  far  as  relates  to  the  breach, 
that  defendant  did  take  due  and  proper  care,  &c,  and  the  said  part  of 
the  ice  did  not  become  wasted,  &c,  by  reason  of  defendant  taking  bad 
care  thereof,  in  manner  and  form,  &c.  Each  of  these  pleas  concluded 
to  the  country,  and  issue  was  joined  thereon.  There  were  other  plead- 
ings, which  need  not  be  further  noticed. 

♦On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  London  Sit-  r+Qft 
tings  after  Hilary  term,  1849,  the  contract  in  the  declaration  was  ^ 
proved ;  and  it  appeared  that  the  defendant  had  rendered  an  account 
and  made  payment  in  conformity  with  it :  but  the  question  ultimately 
in  dispute  was  as  to  the  amount  of  ice  delivered  by  plaintiff  to  defend- 
ant Of  this  the  plaintiff  gave  prima*  facie  evidence :  and  the  defendant 
gave  evidence  in  answer.  For  the  defendant,  a  document  was  produced, 
by  a  custom  house  officer,  from  the  custom  house,  where  it  had  been 
filed.  It  was  proved  to  be  signed  by  the  master  of  a  foreign  vessel, 
which  had  brought  the  ice  to  England  for  the  plaintiff:  but  it  also 
appeared  that  it  was  drawn  out  by  the  ship  broker ;  and  that  the  master 
did  not  understand  English,  and  that  the  contents  had  not  been  explained 
to  him.  The  document  contained  a  statement  of  the  burthen  of  the 
ship,  and  the  number  of  the  crew ;  and  it  was  sought  to  make  this  evi- 
dence as  to  the  quantity  of  the  ice  conveyed.  The  Lord  Chief  Justice, 
upon  objection  taken,  rejected  the  evidence.  Another  document  was 
offered  in  evidence  for  the  defendant,  of  which  the  following  is  a  copy. 
"Port  of  London.  These  are  to  certify  that  I  have  admeasured  the 
ship  or  vessel  Mary,  whereof  Jan  Harms  Doyen  is  master,  from  Leer : 
and  the  true  tonnage  is  seventy-seven.  Witness  my  hand,  (signed)  W. 
Board.  Custom  House,  London,  March  28th,  1848.  Clapham."  This 
was  brought  from  the  Custom  House,  where  it  had  been  filed.  This 
evidence,  also,  was  objected  to*  and  not  admitted.     Verdict  for  plaintiff. 

In  Hilary  term,  1849,  M.  Chambers  obtained  a  rule  nisi  for  a  new 
trial  on  the  ground  of  the  rejection  of  evidence. 

*Shee,  Serjt.,  and  Bovill,  now  showed  cause.  The  defendant  r3(tQQ 
seeks  to  get  rid  of  the  objection,  that  the  Master  who  signed  the  ^ 
report  did  not  understand  it,  by  treating  it  as  an  instrument  authorized 
by,  and  deriving  validity  from,  the  enactments  of  stat.  8  &  9  Vict.  c. 
86.  By  sect.  2,  "  no  goods  shall  b$  unladen  from  any  ship  arriving 
from  parts  beyond  the  seas"  before  due  report  of  such  ship  has  been 
made  and  warrant  granted  in  manner  after  directed.  Sect.  7  directs 
that  the  master  shall,  in  twenty-four  hours  after  arrival,  make  due  report 
of  such  ship.  Sect.  18  directs  a  bill  of  entry  of  goods  inwards  to  be 
delivered  by  the  party  entering  to  the  collector  or  controller,  which  bill 
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of  entry,  being  duly  signed  by  the  collector  or  controller,  shall  be  the 
warrant  for  the  landing.  The  master,  in  delivering  this  report  or  entry, 
does  not  act  for  the  public,  but  for  himself  only,  or  his  employer :  he 
does  it  only  for  the  purpose  of  getting  his  cargo  landed :  he  is  not  a 
public  functionary.  He  is  nowhere  directed  to  state  the  burthen  of  his 
ship.  As  to  the  certificate  of  tonnage,  a  survey  made  regularly  by 
officers  for  the  purpose  of  registering,  under  the  Registry  act,  8  &  9 
Vict.  c.  89,  s.  15,  might  be  evidence  proprio  vigore :  but  here  the  whole 
proceeding  is  one  to  which  that  statute  has  no  relation  :  the  ship  is  not 
entitled  to  British  registry :  and  therefore  the  document  is  not  a  public 
one.  The  certificate  must  have  been  given  for  the  purpose,  not  of  show- 
ing the  tonnage,  which  the  officer  was  not  bound  to  do,  but  to  enable 
the  custom  officers  to  estimate  the  amount  of  customs  due. 

Chamber8y  Ball,  and  Wittes,  contr&.  As  to  the  master's  report,  it 
*1  ftftl  must  ^e  ta^en  conclusively  that  he  *understood  it.  The  agent 
-*  of  the  importer  is  bound  to  file  it :  and  the  transaction  stands 
therefore  on  the  footing  of  a  public  act  done.  [Erle,  J.  The  bill  of 
entry  is  no  more  than  an  authority  for  landing.]  There  certainly  is  no 
direct  enactment  that  the  master  shall  make  such  a  return  as  this  :  but 
the  duty  seems  to  follow  from  his  having  to  make  a  report,  generally,  of 
the  ship  and  goods.  [Erle,  J.  In  Hughes  v.  Wilson,  1  Stark.  N.  F. 
C.  179  (E.  C.  L.  B.  vol.  2),  Lord  Ellenborough  said  that  it  would  be 
dangerous  to  give  the  effect  of  public  documents,  for  all  purposes,  to 
shipping  entries  at  the  custom  house :  I  think  this  is  no  more  than  a 
private  act.  Lord  Campbell,  C.  J.  Even  if  the  master  were  bound  to 
make  the  report,  does  that  render  it  evidence  against  all  the  world  ? 
Erle,  J.  In  order  to  be  married,  under  stat.  6  &  7  W.  4,  c.  85,  a  man 
must  give  a  notice  of  his  name,  condition,  age,  &c,  which  goes  into  the 
registrar's  certificate :  is  such  a  certificate  evidence  against  all  the  world?] 
The  muster  book,  transmitted  by  the  officers  of  a  King's  ship  to  the 
Navy  Office,  and  there  kept,  is  evidence  that  a  deceased  seaman  belonged 
to  the  ship ;  Bex  v.  Fitzgerald,  1  Leach's  Cr.  C.  20  (4th  ed.),  Bex  v. 
Bhodes,  1  Leach's  Cr.  C.  24.  [Lord  Campbell,  C.  J.  The  commander 
of  a  man-of-war  is  a  public  officer  for  the  purpose.]  At  least  the  master, 
here,  was  the  plaintiff's  agent;  and  his  acts  therefore  are  evidence 
against  the  plaintiff.  [The  Court  said  that  this  point  was  not  made  on 
moving,  and  that  the  agency  had  not  been  proved  in  fact.]  As  to  the 
second  document,  even  if  it  was  not  expressly  required  by  the  statute, 
♦ion  **  was  rece^va^e  because  it  appeared  *that  such  documents  are 
J  given  according  to  the  course  of  proceeding  in  the  custom  house : 
and  that  course  gives  the  act  the  character  of  a  public  act,  especially 
if  sects.  15  and  16  of  stat.  8  &  9  Vict.  c.  89,  be  read  together,  which 
provide  for  the  mode  of  ascertaining  the  tonnage,  when  that  is  to  be 
done. 

Lord  Campbell,  C.  J.     No  ground  has  been  laid  for  the  admission 
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of  the  certificate ;  for  no  enactment  has  been  shown  creating  a  duty  in 
the  performance  of  which  such  a  certificate  would  be  required.  As  to 
the  master's  report,  if  it  were  made  out  that  it  was  given  by  a  public 
functionary  in  the  discharger!  of  a  public  duty,  I  should  have  a  difficulty 
in  saying  that  it  was  to  be  rejected  because  it  appeared  that  the  function- 
ary did  not  know  the  contents  I*  Jut  I  think  it  was  not  so  given.  It 
was  made  by  an  individual  for  hid.ttyti  benefit ;  and  it  would  be  monstrous 
to  lay  down  that  what  is  so  made  is.£vidence  against  all  the  world.  The 
illustration  suggested  by  my  brother  ErXe;  of  a  marriage  certificate,  shows 
that  such  a  principle  is  inadmissible.  Th^re  the  certificate  really  is  given 
in  the  performance  of  a  public  duty  on  the"  information  of  the  party  ob- 
taining it :  here  there  is  no  public  duty  in  question,  but  simply  informa- 
tion given  by  a  party  for  his  own  benefit,  in  order  j£  £pt  the  cargo  landed. 
As  to  its  being  the  act  of  the  plaintiff's  agent, #I*^l^  no  opinion  how 
that  might  have  affected  the  question,  had  the  poiifVlfeen  made :  but  it 
was  not  put  on  the  motion.  *"•/  _-- 

Pajteson,  J.  The  cases  referred  to  by  the  defencfanjfc's  counsel 
were  cited  rather  with  respect  to  the  *certificate  than  taTlhe  r«ino 
master's  report.  Johnson  v.  Ward,  6  Esp.  N.  P.  C.  47,  48,(<z) 
is  such  a  case.  But  here  it  does  not  appear  that  the  certificate  was  given 
in  the  performance  of  a  public  duty :  the  argument  therefore  falls  to  the 
ground.  The  question  as  to  the  master's  report  was  put  on  the  ground 
of  the  statute :  and,  supposing  that  the  document,  if  signed  by  an  Eng- 
lishman, were  receivable  on  that  ground,  I  should  say  that  we  might 
receive  it  here,  it  having  actually  been  signed.  But,  when  we  come  to 
ask  whether  this  was  a  public  duty,  all  we  find  is  that  the  master  must 
do  it  in  order  to  get  his  cargo  landed.  A  further  question  would  have 
been  raised,  if  it  had  been  shown  that  the  master  was  the  plaintiff's 
agent :  but  that,  as  I  understand  the  evidence,  did  not  appear. 

Erle,  J.(6)  The  certificate  is  manifestly  inadmissible,  because  no 
public  duty  in  that  respect  is  imposed  on  the  custom  house  officer.  The 
master's  report  is  tendered  as  a  public  document.  But  the  master  does 
not  give  it  in  the  discharge  of  a  public  duty :  he  gives  it  because  it  is  his 
interest  to  get  the  cargo  landed.  It  therefore  has  not  the  character  of 
a  public  document.  And  it  never  was  tendered  as  the  act  of  the  plain- 
tiff's agent;  nor  was  there  any  evidence  of  such  agency.  It  did  not 
appear  that  the  plaintiff  had  any  interest  in  the  ship  or  cargo  beyond 
his  interest  in  the  ice ;  and  the  master  merely  acted  between  the  ship 
owner  and  the  plaintiff.  At  any  rate,  the  evidence  was  not  tendered 
on  this  ground.  Rule  discharged. 

(a)  On  the  motion,  reference  wu  aUo  made  to  Richardson  v.  Mellish,  2  Bing.  229,  and  Tomkln* 
a  Attorney-General,  1  Dow.  404. 
(1)  Wightmav,  J.,  had  left  the  Court  daring  the  argument. 
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„1Ar.  *DOE,   on   the  joint  demise  of  MORRISON,  PARRY,  and 
10dJ      WALSH,  and  on  the  several  d&nises  of  MORRISON,  CAB- 
BELL,  and  LONG,  v.  GLOVER/  ''April  29. 

By  the  rules  of  an  association  established  under,  tfie  building  Societies*  Art,  6  A  7  W.  4,  c.  32. 
it  was  provided  that  the  funds  of  the  society ^botU*  from  time  to  time  be  put  up  for  sate,  the 
highest  bidder  to  be  the  purchaser,  and  tf  «reo<$ve  shares  at  the  rate  of  his  bidding.  Shares 
were  paid  for  by  monthly  subscription.  ,7!Le  nominal  value  of  the  shares  was  120/.  When  the 
actual  value  reached  that  amount  by^he*4>ayments  made,  all  arrears  of  subscription,  Ac,  to 
be  called  in,  the  120/.  per  share  to.'tfe.ffofd,  and  the  society  dissolved.  In  the  mean  time, 
any  member  desirous  of  receiving*fcfee  %c\ual  value  of  his  share  or  shares  by  way  of  loan  might 
obtain  it  on  mortgage  of  building  jjrying  then  4*.  per  share  monthly,  beyond  his  subscription, 
for  redemption  money  or  ity  rest  The  directors  were  empowered  to  borrow  money  for  the 
purpose  of  making  advances  tfo  shares.  By  the  declared  practice  of  the  society,  members 
who  did  not  wish  to  tAe**k>aas  might  allow  their  monthly  payments  to  accumulate  at  com- 
pound interest  till  tke*«4b$tety  dissolved:  and  there  were  in  fact  capitalists  who  so  placed 
their  money  without  *lfy# view  to  borrowing  for  building  purposes  or  otherwise. 

Held,  that  the  rules*  and  practice  of  this  association  did  not  contravene  stat  6  A  7  W.  4,  c.  32, 
or  deprive  the*asoejefc^  of  the  protection  against  the  usury  laws  given  by  sect.  2,  and  thereby 
render  it  an  iltfgal  association  if  the  loan  produced  more  than  5  per  cent,  annually. 

Whether  the  .regulations  of  such  a  society  were  a  mere  colour  for  usury  would  be  a  question 
for  a  jury,  looking  to  the  regulations  themselves  and  the  other  evidence. 

By  a  rule  of  the  society,  actions  relating  to  their  property  were  to  be  brought  by  the  trustees, 
who  were  to  be  indemnified  out  of  the  funds :  but  they  were  not  to  commence  any  action 
without  consent  of  the  directors.  Held,  that,  on  the  trial  of  an  action  brought  by  them,  the 
defendant  (though  a  member  of  the  society),  could  not  allege  that  they  were  suing  without 
the  requisite  consent 

By  another  rule,  disputes  between  the  association  and  any  of  its  members  were  to  be  referred 
to  arbitration,  according  to  stat  10  O.  4,  c.  56  (Friendly  Societies'  Act),  s.  27.  A  member, 
borrowing  the  amount  of  his  share  from  the  association,  gave  the  trustees  a  mortgage  of 
premises  held  by  him  on  lease,  which  contained  a  clause  of  forfeiture  on  non-payment  of 
rent ;  and  he  covenanted,  by  the  mortgage  deed,  to  pay  his  dues  to  the  association,  and  to  pay 
his  landlord  the  rent  reserved  by  his  lease.  Held  that,  on  default  by  the  mortgagor  in  pay- 
ment of  the  society's  dues,  and  also  in  payment  of  the  rent,  the  trustees  might  proceed  at 
law,  and  w.ere  not  bound  by  the  arbitration  clause. 

Ejectment  for  messuages  and  lands  in  the  parish  of  St.  Luke,  Chelsea. 
On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  sittings  in  Middlesex 
after  Hilary  term,  1848,  it  appeared  that  the  lessors  of  the  plaintiff 
brought  this  ejectment,  as  trustees  of  "The  Paddington  and  Bayswater 
Mutual  Association  and  Accumulating  Fund."  The  association  was, 
professedly,  established  under  the  act,  6  &  7  W.  4,  c.  32,  "for  the 
*irui  *regu^a^on  of  benefit  building  societies. "(a)  The  defendant  was 
-*  a  builder,  and  tenant  of  the  premises  now  in  question  under  the 

(a)  Stat  0  A  7  W.  4,  o.  32,  s.  1,  after  reciting  that  "  certain  societies  commonly  called  Build- 
ing Societies  have  been  established  in  different  parts  of  the  kingdom  principally  amongst  the 
industrious  classes  for  the  purpose  of  raising  by  small  periodical  subscriptions  a  fund  to  assist 
the  members  thereof  in  obtaining  a  small  freehold  or  leasehold  property,  and  it  is  expedient  to 
afford  encouragement  and  protection  to  such  societies  and  the  property  obtained  therewith :" 
enacts  "  That  it  shall  and  may  be  lawful  for  any  number  of  persons  in  Great  Britain  and  Ireland 
to  form  themselves  into  and  establish  societies  for  the  purpose  of  raising,  by  the  monthly  or 
other  subscriptions  of  the  several  members  of  such  societies,  shares  not  exceeding  the  value  of 
150/.  for  each  share,  such  subscriptions  not  to  exceed  in  the  whole  20«.  per  month  for  each  share, 
a  stock  or  fund  for  the  purpose  of  enabling  each  member  thereof  to  receive  out  of  the  funds  of 
such  society  the  amount  or  value  of  his  or  her  share  or  shares  therein,  to  erect  or  purchase  one 
or  more  dwelling-house  or  dwelling-houses,  or  other  real  or  leasehold  estate  to  be  scoured  by 
way  of  mortgago  to  such  sooiety  until  the  amount  or  value  of  his  or  her  shares  shall  have  been 
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Earl  of  Cadogan,  by  lease  from  *the  Earl  for  thirty  years  from 
Michaelmas,  1843.  In  1846,  the  defendant,  having  occasion  to 
raise  money,  applied  to  the  secretary  of  the  association,  who  agreed  to 
let  him  have  the  sum  wanted  if  he  would  take  shares  in  their  undertaking. 
The  defendant  took  eight  shares,  nominally  of  the  value  of  120Z.  each, 
but  actually  worth  only  602.  each ;  and  he  executed  an  indenture  (Sep- 
tember 11th,  1846)  between  himself,  of  the  first  part,  and  Morrison, 
Cabbell,  and  Long,  of  the  other  part,  whereby,  after  reciting  that  he  held 
land  and  premises  (which  were  those  now  in  question)  by  lease  from 
Lord  Cadogan  at  the  yearly  rent  of  251. ;  that  the  association  had  been 
formed  "for  the  purpose  of  raising  a  fund  to  assist  the  members  thereof 
in  obtaining  property,  pursuant  to"  stat.  6  &  7  W.  4,  c.  32,  and  that 
the  rules  of  such  association  had  been  duly  made,  certified,  and  enrolled ; 
that  defendant  had  become  a  member  and  subscribed  for  eight  shares, 
and  was,  according  to  the  rules,  entitled  to  receive  in  respect  of  them, 
out  of  the  funds  of  the  association,  499/.,  and  that,  for  securing  the 
payments  to  become  due  in  respect  of  his  shares,  he  had  agreed  to  exe- 
cute the  present  security :  it  was  witnessed  that,  in  ^consideration 
of  4992.,  the  receipt  whereof  defendant  admitted,  and  in  pursuance 
of  the  said  rules,  defendant  bargained,  sold,  and  demised  the  said  premises, 
and  the  lease,  to  Morrison,  Cabbell,  and  Long  (who  were  stated  to  be 
trustees),  habendum  to  them,  their  executors,  &c,  during  all  the  residue 
of  his  term  except  the  last  two  days,  on  trust  to  permit  him,  defendant, 
his  executors,  &c,  to  enjoy  the  premises  and  receive  the  rents  so  long 

tally  repaid  to  each  society  with  the  interest  thereon,  and  all  fines  or  other  payments  incurred 
in  ropeet  thereof,  and"  "to  make,  ordain,  and  constitute  such  proper  and  wholesome  rales  and 
regulations  for  the  government  and  guidance  of  the  same  as  to  the  major  part  of  the  members 
of  such  society  so  assembled  together  shall  seem  meet,  so  as  such  rules  shall  not  be  repugnant 
to  the  express  provisions  of  this  set  and  to  the  general  laws  of  the  realm,  and  to  impose  and 
inflict  such  reasonable  fines,  penalties,  and  forfeitures  upon  the  several  members  of*  any  such 
society  who  shall  offend  against  any  such  rules,  as  the  members  may  think  fit,  to  be  respectively 
paid  to  such  uses  for  the  benefit  of  such  society  as  such  society  by  such  rules  shall  direct,"  and, 
from  time  to  time  to  alter,  Ac,  such  rules,  or  annul  them,  and  make  new,  under  such  restrictions 
as  are  in  this  act  contained ;  "  provided  that  no  member  shall  receive  or  be  entitled  to  receive 
from  the  funds  of  such  society  any  interest  or  dividend,  by  way  of  annual  or  other  periodical 
profit  upon  any  shares  in  such  society,  until  the  amount  or  value  of  his  or  her  shares  shall  have 
been  realized,  except  on  the  withdrawal  of  such  member,  according  to  the  rules  of  such  society 
then  in  force." 

Sect  2  enacts :  "  That  it  shall  and  may  be  lawful  to  and  for  any  such  society  to  have  and 
receive  from  any  member  or  members  thereof  any  sum  or  sums  of  money,  by  way  of  bonus  on 
ibt  share  or  shares,  for  the  privilege  of  receiving  the  same  in  advance  prior  to  the  same  being 
realized,  and  also  any  interest  for  the  share  or  shares  so  received  or  any  part  thereof,  without 
being  subject  or  liable  on  account  thereof  to  any  of  the  forfeitures  or  penalties  imposed  by  any 
set  or  acts  of  parliament  relating  to  usury." 

Sect  4  extends  the  provisions  of  the  Friendly  Societies'  Acts,  10  G.  4,  c.  58,  and  4  A  5  W.  4,  c. 
*0,  to  this  act,  so  far  as  they  may  be  applicable,  as  if  they  were  here  re-enacted.  (The  recited 
acts  are  repealed,  except  as  they  apply  to  any  benefit  Building  society  established  under  the 
act  ft  4  7  W.  4,  c  32,  and  with  other  exceptions  not  material  here,  by  stat.  13  k  14  Vict  c.  115, 
1.1.) 

Beet  8  enacts :  "  That  no  rules  of  any  such  society,  or  any  copy  thereof,  nor  any  transfer  of 
any  share  or  shares  in  any  suoh  society,  shall  be  subject  or  liable  to  or  charged  with  any  stamp 
daty  or  duties  whatsoever." 
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as  lie  or  they  duly  made  the  payments  and  observed  the  regulations 
prescribed  by  the  rules  in  respect  of  his  shares ;  but,  in  case  of  default, 
to  enter  into  possession  and  take  the  rents,  &c,  and,  at  their  discretion, 
to  sell  the  premises,  or  part,  for  the  residue  of  the  term  ;  and,  out  of  the 
rents  and  profits  until  sale,  and  proceeds  of  sale,  to  retain  the  costs  they 
should  incur  in  preserving  the  premises  from  forfeiture  by  paying  the 
rent  and  performing  the  covenants  of  the  lease,  and  for  other  necessary 
purposes,  which  were  specified ;  and,  next,  to  retain,  in  trust  for  the 
association,  all  sums  due  or  to  become  due  in  respect  of  defendant's 
shares  (it  being  agreed  that,  on  such  sale,  all  moneys  which  would  after- 
wards become  due  according  to  the  rules  should  be  considered  as  then 
due,  and  be  deducted  from  and  paid  out  of  the  proceeds) ;  and  to  pay 
defendant,  his  executors,  &c,  the  residue :  the  total  amount  recoverable 
under  this  security  not  to  exceed  960Z.  And  defendant  covenanted  to 
make  the  payments,  and  observe  the  rules,  in  respect  of  his  shares ;  and, 
until  sale  of  the  mortgaged  premises,  to  pay  the  rents  and  observe  the 
covenants  contained  in  his  lease. 

Among  the  rules  of  the  association  were  these. 

Rule  9,  a.  1,  fixed  the  subscription  to  be  paid  by  a  member  holding  a  1202.  share  at  10«.  per 
month ;  2s.  Orf.  to  be  also  paid  as  entrance  fee  for  the  whole  share.     Sect.  2  imposed  fines  for 
not  paying  the  subscription  'between  certain  hours  in  the  evening  of  the  monthly  day 
*1071    of  payment.     All  fines,  by  sect  4,  were  to  form  part  of  the  assets  of  the  association. 

Rule  12,  s.  1,  was:  "That  as  often  as  in  the  opinion  of  the  committee  of  directors 
for  the  time  being,  the  funds  of  the  association  shall  amount  to  a  sufficient  sum,  the  same  shall 
be  offered  for  sale,  and  the  highest  bidder  shall  be  declared  the  purchaser ;  and  should  such 
purchaser  require  a  greater  number  of  shares,  upon  giving  notice  thereof  in  writing  at  the  time 
appointed  for  sale,  he  or  she  shall  be  entitled  to  such  additional  share  or  shares  upon  the  same 
terms  as  those*  for  which  he  or  she  may  have  already  subscribed,  and  in  preference  to  any  other 
bidder." 

Rule  13.  "  That  the  lowest  discount  at  which  the  shares  of  120/.  shall  be  offered,  shall  be  bQL 
for  the  first  year ;  and  in  every  succeeding  year  the  discount  shall  be  in  the  discretion  of  the 
Committee  of  Directors  for  the  time  being." 

Rule  14,  s.  1.  "  That  when  any  member  shall  be  entitled  to  receive  his  or  her  share  or  shares 
under  these  rules,  he  or  she  shall"  give  notice  to  the  Secretary  of  the  situation  of  the  property 
to  be  offered  as  security,  which  notice  the  Secretary  shall  forward  to  the  Committee  of  Directors 
and  surveyor j  and  the  Committee,  when  satisfied  with  the  security,  "  shall  direct  the  trustees  to 
pay  such  member  the  sum  or  sums  of  money  he  or  they  shall  be  entitled  to  receive,  on  such 
member  executing  a  mortgage  of  such  property  as  the  solicitor  to  the  association  shall  require, 
and  depositing  the  same,  and  all  other  necessary  title  deeds  and  documents  relating  thereto  with 
the  trustees,  as  a  security  to  the  said  association  for  so  much  money  as  shall  be  therein  expressed 
to  be  secured,  and  the  trustees,  with  the  consent  of  the  Committee  of  Directors  for  the  time 
being,  shall  make  such  payment  accordingly."  Sect.  7.  "  That  when  any  member  who  is  entitled 
to  receive  his  or  her  share,  as  aforesaid,  shall  be  desirous  of  building,  he  or  she  shall  be  entitled 
to  receive  such  portion  of  the  money  agreed  to  be  advanced,  in  such  sums  and  at  such  times  as 
the  Committee  of  Directors  for  the  time  being  may  appoint,  on  paying  a  proper  proportion  of  the 
premium,  and  executing  a  mortgage  of  the  property,  and  depositing  the  title  deeds  relating 
thereto  in  manner  before  mentioned ;  and  shall  receive  the  other  portion  of  the  shares  aforesaid 
when  the  premises  are  finished,  on  paying  the  residue  of  the  premium,  subject,  nevertheless,  to 
the  same  inspection  and  approval  as  required  with  respect  to  premises  already  built."  Sect  9. 
"  That  if  any  member  having  executed  a  mortgage  to  the  association,  shall  at  any  time  there- 
after neglect  or  refuse  for  six  consecutive  monthly  nights  to  pay,  observe,  and  perform  all  or  any 
of  his  or  her  subscription  payments  and  regulations  uu  his  or  her  part  respectively  to  be  paid, 
observed,  or  performed,  then  the  trustees  for  the  time  being  shall  appoint  a  person  or  persons  to 
collect  the  rents  and  profit-  of  the  premises  in  the  said  security  mentioned ;  but  should  the  same 
*•+  insufficient  to  satisfy  the  subscriptions,  redemption  money,  interest,  fines,  fees,  and  expenses 
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then  due  or  thereafter  to  become  doe,  or  should  the  member  refuse  to  allow  the  person  or  persons 
»  appointed  to  collect  the  said  rents  •and  profits,  or  neglect  or  refuse  to  supply  such 
penon  or  persons  with  sufficient  authority  to  collect  the  same,  or  if  such  member,  being  [*108 
required  by  the  trustees  under  their  or  any  one  of  their  hands  to  collect  the  said  rents 
and  profits  himself  or  herself,  shall  neglect  so  to  do,  and  shall  also  neglect  to  pay  the  same 
forthwith  to  such  person  or  persons  so  appointed  as  aforesaid,  then  all  subscriptions,  redemption 
money,  interest,  fines,  fees,  and  other  payments  then  due,  or  which  might  thereafter  become 
due,  shall  be  considered  as  and  shall  immediately  become  due  and  payable,  and  shall  be  fully 
deducted  and  paid  out  of  the  moneys  to  arise  from  the  sale  or  sales  hereinafter  mentioned ;  and 
the  said  trustees  shall  have  the  power,  without  the  concurrence  or  oonsent  of  the  said  member, 
absolutely  to  sell  and  dispose  of  all  or  any  part  of  the  said  premises ;"  the  proceeds  to  be 
applied,  after  certain  necessary  payments,  in  reimbursing  the  association  all  such  principal 
money,  subscriptions,  redemption  money,  Ac,  due,  or  which  should  or  might  have  accrued  and 
be  due  and  payable  by  such  member  under  the  rules,  or  the  deed,  Ac,  executed  by  him. 

Role  15  directed :  "  That  any  member  having  received  his  or  her  share  or  shares  in  advance 
as  aforesaid,  shall  pay  the  sum  of  4».  per  share  monthly  (such  payment  to  be  computed,  during 
the  first  month  only,  from  the  day  on  which  the  payment  or  advance  shall  be  made),  as  and  for 
and  towards  the  redemption  money  or  interest,  on  and  for  each  and  every  share  he  or  she  may 
bold,  at  the  then  next  monthly  day  of  payment  after  such  payment  or  advance  shall  be  made, 
and  shall  continue  paying  the  same  during  the  continuance  of  the  association,  on  every  succeed- 
ing month,  with  and  in  addition  to  the  monthly  subscriptions :"  the  fine  for  non-payment  to  be 
half  as  much  as  the  fine  for  non-payment  of  subscriptions. 

Rale  25  empowered  the  Directors,  as  often  as  it  should  be  deemed  advisable  to  advanee  any 
ibarep.  r.a  provided  by  the  rules,  and  should  there  not  be  sufficient  money  at  the  bankers'  to  the 
credit  of  the  association,  "  to  apply  for,  and  with  the  sanction  of  the  trustees  obtain  from  the 
bankers  or  elsewhere,  such  sum  or  sums  of  money  as  shall  be  necessary  to  provide  for  any  share 
or  ghares,  or  parts  of  share,  agreed  to  be  advanced  as  aforesaid,  and  the  same  shall  be  deemed  a 
charge  upon  the  funds  of  the  association/' 

Rule  26  empowered  the  Directors  to  allow  a  discount  (specified  by  the  rules)  to  any  member 
paying  his  subscription  in  advance. 

Rule  36  was  as  follows.  Sect  1.  "  That  when  the  association  shall  have  sufficient  funds  in 
hand  or  due  to  pay  each  shareholder  120/.  upon  each  share  held  by  him  or  her,  then  all  arrears 
of  fines,  subscriptions,  redemption  money,  and  other  payments  shall  immediately  become  pay- 
able,  and  the  trustees  shall  enforce  payment  thereof  accordingly,  under  the  direction  of  the 
Committee  of  Directors."  Sect.  2.  "  That  when  all  the  payments  hereinbefore  named,  viz., 
12*£,  for  each  share,  with  all  other  expenses  and  liabilities  of  the  Association,  shall  have  been 
paid,  then  the  ^accounts  Bhall  be  finally  audited  and  printed,  and  a  copy  thereof  sent 
to  each  member,  and  the  Association  shall  terminate."  And  that  the  trustees  should  f*109 
then  deliver  up  to  each  member  his  title  deeds  and  other  documents  deposited  as 
security,  and  endorse  on  his  mortgage  a  receipt  for  all  moneys  intended  to  be  secured  thereby.(a) 

Rule  3,  s.  4,  directed :  "That  in  the  event  of  the  Committee  of  Directors  deeming  it  requisite 
to  bring  any  action  or  suit,  or  commence  any  legal  proceedings  on  behalf  of  the  association, 
respecting  the  property  or  claims,  or  any  other  matter  concerning  the  interests  of  the  association, 
the  same  shall  be  brought  by  and  in  the  names  of  the  trustee  or  trustees;  and  that  he  or  they 
ihall  be  borne  harmless  and  indemnified  by  the  association  from  any  loss  or  damage  which  he  or 
they  may  sustain  in  reference  thereto j  but  that  no  such  action,  suit,  or  proceeding  shall  be  com- 
menced by  him  or  them,  without  the  sanction  and  consent  of  a  majority  of  the  Directors  present 
&t  a  meeting  to  be  duly  summoned  to  consider  and  determine  as  to  the  propriety  of  commencing 
ud  prosecuting  such  action,  suit,  or  proceeding." 

Rule  33,  s.  1,  directed :  "  That  in  case  any  dispute  shall  arise  between  this  Association  and 
any  member  thereof,  or  any  person  claiming  under  or  on  account  of  members,  reference  shall 
be  made  to  arbitration,  pursuant  to  the  provision  contained  in  the  27th  section  of  the  statute  10 
6. 4,  e.  56,  intituled, '  An  Act  to  consolidate  and  amend  the  laws  relating  to  Friendly  Societies  ,-* 
or  of  such  other  act  or  acts  of  parliament  for  the  time  being  in  force  for  regulating  or  affecting 
benefit  Building  Societies.  By  sect.  2  five  arbitrators  were  to  be  named  and  elected  at  the  first 
meeting  of  the  association  after  enrolment  of  the  rules." 

At  the  head  of  the  printed  rules  (immediately  after  the  words  "  Rules 
and  regulations")  was  the  following  intimation. 

(a)  Which  receipt,  by  stat  6  A  7  W.  4,  c.  32,  s.  5,  would  suffice  to  vacate  the  security  and 
ftreit  the  property.  t 
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"Intents  and  purposes  for  which  the  association  is  established. 

"This  Association  is  established,  under  the  rules  and  regulations  herein  contained,  for  the 
purpose  of  raising  by  monthly  subscriptions  from  the  members  thereof,  in  shares  of  the  value  of 
1202.  (such  shares  being  also  divisible  into  four  equal  parts,  and  the  subscriptions  being  at  the 
rate  of  10#.  per  month  for  each  whole  share),  a  stock  or  fund,  to  be  applied  in  the  manner  and 
for  the  purposes  in  these  rules  particularly  provided.  Those  members  who  do  not  wish  to  pur- 
chase property,  allow  their  monthly  payments  to  accumulate  on  the  principle  of  compound  inte- 
rest till  the  close  of  the  society.  This  being  a  mutual  society,  the  profits  are  distributed  among 
all  its  members ;  and  on  that  account  it  is  essentially  ^different  from  and  must  not  be 
*1101  confounded  with  loan  societies,  where  the  advantage  is  confined  to  the  lender  only. 
When  the  subscription  and  profits  united,  amount  to  1202.  per  share,  the  Association  to 
bo  dissolved." 

It  was  stated  in  evidence  that  there  were,  in  this  association,  invest- 
ing members  who  were  capitalists  and  allowed  their  money  to  accumu- 
late, paying  only  their  subscriptions ;  and  borrowing  members,  who  paid 
redemption  money  as  well  as  their  subscriptions.  There  were  five  arbi- 
trators, appointed  under  the  rules. 

The  present  action  was  brought  on  alleged  defaults  by  the  defendant 
in  omitting  certain  monthly  payments  to  the  association,  and  in  not  pay- 
ing the  rent  of  the  mortgaged  premises  to  Lord  Gadogan.  Several 
objections  in  point  of  law  were  taken  on  the  defendant's  behalf  at  the 
trial ;  and  the  Lord  Chief  Justice  reserved  the  questions,  giving  leave 
to  move  for  a  nonsuit.     A  verdict  having  been  taken  for  the  plaintiff, 

Chambers,  in  Easter  term,  1849,  moved  according  to  the  leave  granted; 
and  urged,  among  other  objections,  of  which  no  more  particular  notice 
will  be  necessary :  That  the  association  appeared  by  the  evidence  to  be 
an  illegal  one ;  the  object  being  to  lay  out  money  at  usurious  interest, 
and  in  a  manner  and  for  purposes  which  did  not  bring  it  within  the  pro- 
tection of  stat.  6  &  7  W.  4,  c.  32 :  That,  at  least,  the  transaction  with 
the  defendant  was  usurious  and  not  protected  by  the  statute :  That  the 
action  was  not  shown  to  have  been  brought  by  persons  entitled  as  trus- 
tees, nor  with  the  consent  of  a  majority  of  the  Directors,  according  to 
Rule  3,  s.  4 :  and  that  the  dispute,  being  between  the  association  and 
one  of  its  members,  ought  to  have  been  settled  by  arbitration,  accord- 
ing to  Rule  33,  s.  1.     A  rule  nisi  was  granted. 

#  _  *Humfrey  and  Wille%  now  showed  cause.  The  Court  cannot 
J  inquire  in  this  action  whether  the  property  of  the  association  has 
been  properly  vested  in  the  lessors  of  the  plaintiff  as  trustees  according 
to  the  rules  (a)  or  not.  [Lord  Campbell,  C.  J.  If  it  was  not  well 
transferred  to  them,  application  might  perhaps  have  been  made  to  this 
Court  or  a  Court  of  Equity  to  stay  the  ejectment.  At  present  we  see 
only  a  legal  title,  by  assignment  from  the  defendant :  that  title  could 
not  be  disputed  on  the  trial  of  the  ejectment.  And  the  lessors  of  the 
plaintiff  are  not  seeking  to  enforce  any  right  as  officers.]  The  assign- 
ment itself  suffices,  without  the  aid  of  the  statute  or  rules.  Authority 
from  the  directors  to  sue  is  necessary  by  the  rules,  but  need  not  be 
proved.     It  is  not  competent  to  a  defendant,  sued  by  the  trustees,  to 

(a)  It  hat  not  been  thought  necessary  to  set  out  the  rules  applicable  to  this  point. 
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bring  that  authority  into  question.  Then,  the  association  is  not  an  ille- 
gal society  as  departing,  by  its  advances,  from  the  purposes  of  stat.  6 
k  7  W.  4,  c.  32.  The  Court  of  Exchequer  has  decided  this  in  the  case 
of  the  present  society,  on  the  construction  of  the  last  cited  act,  and  of 
stat.  10  G.  4,  c.  56,  in  Morrison  v.  Glover,  4  Exch.  430,  f  which  con- 
firmed the  previous  decision  in  Cutbill  v.  Kingdom,  1  Exch.  494.  f  Both 
cases  decide  that  a  building  society  does  not  lose  the  protection  of  stat. 
6  &  7  W.  4,  c.  32,  by  simply  advancing  money  on  mortgage  to  one  of 
its  members.  This  was  considered,  in  the  case  of  a  similar  society  to 
the  present,  and  decided  in  their  favour  by  Sir  J.  Wigram,  V.  C,  in 
Mosley  v.  Baker,  6  Hare,  87.  If  there  are  subscribers  to  such  an 
^association  who  do  not  want  money,  and,  therefore,  when  the  r*iiQ 
funds  are  put  up  to  sale,  do  not  bid,  but  let  their  subscriptions 
accumulate,  there  is  nothing  in  this  which  at  all  contravenes  the  statute. 
The  suggestion  that  the  dealings  of  the  society  in  the  present  case,  or 
generally,  were  a  mere  colour  for  usury,  was  not  borne  out  by  the  evi- 
dence, and  cannot  now  be  raised.  Morrison  v.  Glover,  4  Exch.  430,f 
shows  also  that  this  is  not  a  case  in  which  an  arbitration  was  necessary: 
Chambers  and  Joyce,  contrti.  The  lessors  of  the  plaintiff  cannot  sue 
in  any  other  capacity  than  that  of  trustees.  And,  if  not  proporly 
authorized  by  the  directors,  they  have  no  position  in  Court.  [Wight- 
man,  J.  Gould  it  be  contended  in  an  ordinary  action  that  the  plaintiff 
had  not  authorized  the  bringing  it  ?]  The  proceeding  here  is  regulated 
by  statute.  The  association  itself  is  illegal :  it  is,  in  fact,  not  a  build- 
ing society  but  a  loan  society.  The  arrangement  as  to  borrowing  and 
lending  members  is  a  mere  colour  for  usury ;  and  so,  in  particular,  was 
the  transaction  with  the  defendant.  (They  then  went  into  the  circum- 
stances bearing  on  this  point.)  Mosley  v.  Baker,  6  Hare,  87,  was  not 
argued  in  any  detail  with  reference  to  usury.  [Lord  Campbell,  C.  J. 
On  this  trial  you  called  upon  the  Lord  Chief  Justice  to  nonsuit.  If  your 
case  was  that  the  proceedings  were  only  a  colour  for  usury,  you  should 
have  gone  to  the  jury.  That  was  always  the  course  when  I  was  at  the 
bar.  Erle,  J.  And,  if  we  are  to  decide  as  jurymen,  I  am  against  you.] 
As  to  the  remaining  point:  when  once  it  appears  that  the  parties  on  each 
side  are  members  of  the  association,  and  the  matters  in  question  trans- 
acted under  their  *rules,  the  arbitration  clause  (Rule  33,  s.  1,  r*ii o 
referring  to  stat.  10  G.  4,  c.  56,  s.  27)  applies,  and  is  imperative, 
ousting  the  jurisdiction  of  this  Court ;  Cates  v.  Knight,  3  T.  R.  442, 
Crisp  v.  Bunbury,  8  Bing.  394  (E.  C.  L.  R.  vol.  21),(a)  On  this  point, 
Morrison  v.  Glover,  4  Exch.  430,  f  may  require  consideration.  The 
argument  which  prevailed  there  was  that  the  default  insisted  upon  by 
the  society  was  not  towards  themselves  alone,  but  towards  the  lessor 
whose  rent  had  remained  unpaid,  and  who  was  a  stranger.  But  in  every 
association  of  this  kind  it  must  be  contemplated  that  property  subject 

(a)  See  Timmt  v.  Williams,  3  Q.  B.  413  (E.  C.  L.  R.  toL  43). 


113  DOE  d.  MORRISON  v.  GLOVER.  E.  T.  1850. 

to  ground-rent  will  be  mortgaged ;  and  the  payment  of  that  rent  to  the 
landlord  by  the  mortgagor  is  as  much  a  business  between  him  and  the 
society  as  the  payment  of  his  subscriptions.  If,  indeed,  a  dispute 
between  the  society  and  a  mortgagor,  one  of  the  members,  were  settled 
by  arbitration,  and  a  forfeiture  of  premises  awarded,  and  the  mortgagor 
refused  to  give  them  up,  there  might  be  ground  for  contending  that 
an  ejectment  lay. 

Lord  Campbell,  0.  J.  I  am  of  opinion  that  this  rule  must  be  dis- 
charged. The  lease,  mortgage  by  the  defendant,  rules,  and  breach, 
make  a  prirafi,  facie  case  for  the  lessors  of  the  plaintiff.  It  is  open  to  the 
defendant,  however,  to  impeach  the  mortgage  transaction.  The  defence 
is,  first,  that  the  lessors  of  the  plaintiff,  not  being  authorized  by  the 
directors,  are  not  proper  parties  to  this  proceeding.  But  the  rule  of  the 
association  cannot  be  looked  at  in  this  action  as  altering  the  legal  right 
which  the  parties  have  under  the  indenture.  As  to  the  legality  of  the 
*1141  association,  and  of  the  dealings  with  the  ^defendant:  I  find  nothing 

-J  in  this  case  contrary  to  the  enactments  of  stat.  6  &  7  W.  4,  c.  32. 
If,  however,  the  defence  was  that  the  transactions  described  were  not 
such  a  borrowing  and  lending  as  the  statute  recognises,  but  a  colour  for 
usury,  the  defendant's  counsel  should  have  put  that  question  to  the  jury. 
On  the  point  as  to  arbitration,  we  have  a  deliberate  judgment  of  the 
Court  of  Exchequer  that  the  matters  in  dispute  contemplated  by  the 
83d  rule  of  this  association  are  matters  of  dispute  inter  se ;  between  the 
association  and  its  members,  as  members,  and  not  in  any  other  capacity. 
These  societies  are  like  a  corporation ;  the  society  may  transact  business 
with  one  of  its  members  as  with  a  stranger:  but  the  transaction  here 
is  not  merely  with  a  member  of  the  society  as  such ;  it  involves  ques- 
tions to  which  another  person  is  party :  and  the  dispute  is,  therefore,  as 
the  Court  of  Exchequer  said,  between  mortgagor  and  mortgagee,  and, 
consequently,  not  within  the  arbitration  clause. 

Patteson,  J.  This  action  proceeds  upon  a  right  of  entry  grounded 
on  an  express  clause  of  forfeiture,  and  a  breach  giving  a  clear  right 
unless  there  be  any  force. in  the  objections  taken;  and  I  think  there  is 
none.  As  to  the  suggestion  that  the  arrangements  of  this  society  are  a 
juggle  for  the  purpose  of  usury :  that,  if  there  was  evidence  of  it,  should 
have  been  submitted  to  the  jury.  I  do  not  see,  in  the  regulations  acted 
upon  here,  anything  contrary  to  stat.  6  &  7  W.  4,  c.  32.  That  act 
expressly  provides  (sect.  2)  that  it  shall  be  lawful  for  any  such  society 
to  receive,  from  any  member,  any  sum  "  by  way  of  bonus  on  any  share 
or  shares,  for  the  privilege  of  receiving  the  same  in  advance  prior 
-_  *to  the  same  being  realized,  and  also  any  interest  for  the  share  or 

-J  shares  so  received  or  any  part  thereof,  without  being  subject"  to 
the  penalties  of  usury.  (His  Lordship  then  commented  upon  the  facts 
noticed  on  behalf  of  the  defendant  in  the  present  case.)  I  see  no 
objection  to  the  payment  of  4«.  per  share  monthly  by  way  of  redemption 


15  ADOLPHUS  &  ELLIS.  N.  S.  115 

money  or  interest.  As  to  the  want  of  consent  by  the  directors :  it  is 
clear  that  no  person  against  whom  ejectment  is  brought  for  a  breach 
like  that  in  question  can  take  advantage  of  such  a  regulation  as  Rule  3 
of  this  society.  It  relates  merely  to  the  indemnity  of  the  trustees. 
If  they  have  brought  the  action  without  authority,  they  may  not  be 
entitled  to  receive  their  costs  from  the  association  funds  :  but  that  is  a 
question  for  hereafter.  As  to  the  arbitration  clause:  the  Court  of 
Exchequer,  in  Morrison  v.  Glover,  4  Exch.  444,  f  avoid  giving  any 
express  decision  with  respect  to  sums  in  dispute  between  the  society  and 
its  members ;  but  they  hold  that  the  rent  to  Lord  Cadogan  clearly  was 
not  within  that  regulation.  It  appears  to  me  that,  in  every  point  of 
view,  the  deed  in  this  case  was  legal ;  and  that  the  points  as  to  legality 
were  the  only  ones  which  Lord  Denman  meant  to  reserve :  the  question 
as  to  a  supposed  juggle  to  carry  on  usury  is  not  properly  before  us. 

Wightman,  J.  The  prima*  facie  case  is  clear ;  and  I  think  the  objec- 
tions are  not  established.  As  to  the  supposed  illegality  of  the  deed : 
the  facts  in  evidence,  coupled  with  the  enabling  clauses,  do  not  raise  the 
objection.  (His  Lordship  then  commented  on  the  facts.)  By  stat.  6  & 
7  W.  4,  c.  32,  8.  2,  the  amount  of  bonus  *is  not  material ;  and  I  rj|r|  1  fl 
find  nothing  in  the  rules  which  in  any  other  respect  creates  an  *■ 
illegality.  It  is  true  that  a  capitalist  who  can  pay  up  his  contributions 
and  does  not  need  to  anticipate  his  share  is  in  a  better  position  than 
those  who  are  differently  situated :  but  that,  even  if  it  could  now  be 
considered,  is  not  more  in  favour  of  any  one  individual  than  of  another. 
The  question  as  to  colour  for  usury  was  for  the  jury.  The  restrictive 
clause,  Rule  3,  s.  4,  was  not  noticed  at  nisi  prius ;  nor  indeed  was  it 
proper  to  be  taken  there:  it  should  have  been  made  a  ground  for 
restraining  the  further  progress  of  the  cause.  The  point  as  to  arbitra- 
tion has  been  decided  by  the  judgment  of  the  Court  of  Exchequer. 

Erlb,  J.,  concurred.  Rule  discharged. 


BLACKFORD  v.  HILL.    April  30. 

Where,  under  stat  7  k  8  Vict  e.  70,  creditor!  have  accepted  a  petitioning  debtor's  proposal, 
and  this  has  been  certified  by  a  Commissioner  in  Bankruptcy,  and  he  has  endorsed  a  pro- 
tection on  the  certificate,  under  sect  6,  this  only  protects  from  arrest,  and  cannot  be  pleaded 
in  bar  of  an  action  brought  by  a  creditor  who  has  had  notice. 

Debt  for  goods  sold  and  delivered,  and  on  an  account  stated. 

Plea,  that,  after  the  issuing  and  coming  into  operation  of  an  act,  Ac.  (7 
4  8  Vict.  c.  70),  and  after  1st  September,  1844,  to  wit,  on,  &c,  defendant, 
being  a  debtor  unable  to  meet  his  engagements  with  his  creditors,  but  not 
then  being  a  trader  within  the  meaning  of  the  statutes  then  in  force  relating 
to  bankrupts,  did,  with  the  concurrence  of  one-third  in  number  and  value 
of  his  creditors,  testified  by  their  signing  his  petition,  present  a  petition 

g2 
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to  the  Court  of  Bankruptcy,  to  wit,  such  a  petition  as  is  required  in 
*1 1 71  ^at  bensrif  by  *the  said  act  of  parliament,  and  containing  therein 

J  every  matter  and  thing  made  necessary  and  required  in  that  be- 
half by  the  said  act,  praying  that  defendant's  proposal,  or  such  modi- 
fication thereof  as  by  the  majority  of  his  creditors  might  be  determined, 
might  be  carried  into  effect  under  the  superintendence  and  control  of 
the  said  Court,  and  that  he  might  in  the  mean  time  be  protected  from 
arrest  by  order  of  the  said  Court :  and  thereupon,  to  wit,  on,  &c,  one  of 
the  commissioners  of  the  said  Court  in  that  behalf  duly  authorized,  &c, 
to  wit,  Henry  John  Stephen,  Esquire,  did  privately  examine  into  the 
matter  of  the  said  petition ;  and  such  commissioner,  thereupon,  being 
satisfied  of  the  truth  of  the  several  matters  alleged  in  the  said  petition, 
and  that  the  debts  of  defendant  had  not  been  contracted  by  reason  of 
any  manner  of  fraud,  &c.  (stating  the  several  matters  which  the  Com- 
missioner is  to  ascertain  under  stat.  7  &  8  Vict.  c.  70,  s.  2),  did  duly 
direct  that  a  meeting  of  all  the  creditors  of  defendant  should  be  convened 
at  a  certain  time  and  place,  &c,  to  wit,  at,  &c,  on,  &c,  and  did  then 
appoint;  &c.  (a  registrar  of  the  Court  to  preside),  and  afterwards,  to  wit, 
on,  &c,  notice  thereof  was  duly  given  to  the  several  creditors  of  de- 
fendant, of  whom  plaintiff  then  was  one,  as  by  the  act  is  required.  That 
the  meeting  was  duly  holden  at  the  time  and  place  in  that  behalf 
aforesaid,  and  the  said  registrar  presided  thereat ;  and  that,  at  such 
meeting,  the  major  part  in  number  and  value  of  the  creditors  assented 
to  a  certain  modification  of  defendant's  proposal,  that  is  to  say,  &c. 
(here  followed  details  of  the  arrangement).  That,  at  such  meeting,  one, 
&c,  was  duly  appointed  by  the  creditors  as  a  trustee  to  act  in  the  mat- 
ter of  the  petition  according  to  the  statute ;  and  the  said  registrar  did, 
i  q-i  at  *Buch  meeting,  thereupon,  according  to  the  said  act,  appoint 

J  another  meeting  of  the  creditors,  to  be  held,  &c,  not  earlier,  &c. 
(as  in  sect.  4  of  stat.  7  &  8  Vict.  c.  70),  to  wit,  on  and  at,  &c,  at  the 
place  aforesaid,  at  1  P.  M.  Averment  that  the  commissioner  ordered 
certain  services  of  notices  to  be  deemed  good  service,  and  that  notices 
of  the  second  meeting  were  served,  &c.  (following  the  directions  con- 
tained in  sect.  4) ;  and  that  afterwards,  to  wit,  at  the  time  and  place  in 
that  behalf  appointed,  the  second  meeting  was  duly  holden ;  and,  at  such 
meeting,  three-fifths  in  number  and  value  of  all  the  said  creditors  did 
resolve  upon  accepting,  and  agree  to  accept,  and  did  then  accept,  such 
arrangement  and  composition  as  was  so  assented  to  at  the  said  first 
meeting ;  and  the  terms  thereof  were  then  and  there  reduced  into  writing, 
and  signed  by  such  creditors.  That  plaintiff,  whose  debt  was  inserted 
in  the  said  petition,  had  due  notice  of  the  several  meetings  aforesaid, 
and  of  all  the  premises  in  this  plea  aforesaid ;  and  that  full  one-third 
in  number  and  value  of  all  the  creditors  of  defendant  were  present  at 
such  second  meeting,  in  person  or  by  an  authorized  agent.  That  after- 
wards, and  within  fifteen  days,  &c. :  averment,  according  to  sect.  6,  that 
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the  resolution  was  submitted  to  the  said  commissioner,  who  thought  the 
same  reasonable,  &c.,  and  thereupon,  and  therefore,  directed  the  same 
to  be,  and  the  same  then  was,  filed  and  entered  of  record  in  the  said 
Court.  And  the  said  commissioner  did  then  grant  to  defendant  a  cer- 
tificate of  such  filing,  and  did  then  endorse  on  such  certificate  his  pro- 
tection of  defendant  from  arrest  of  any  person  being  a  creditor  at  the 
date  of  the  said  petition,  and  having  had  such  notice  and  notices  as  by 
the  said  act  is  required,  until  1st  January,  1849 :  provided  that  the  said 
protection  should  not  be  valid  in  *favour  of  the  defendant,  if,  &c. 
(in  the  cases  specified  by  the  proviso  of  sect.  6).  That  afterwards,  *■ 
to  wit,  on,  &c,  the  said  commissioner,  duly  and  according  to  the  said 
act  of  parliament,  extended  the  said  protection  until  2d  July,  1849, 
which  period  had  not  elapsed  before  the  commencement  of  this  suit. 
That  every  matter  and  thing  hereinbefore  stated  proceeded,  took  place 
and  was  had  and  conducted  in  all  respects  according  to  the  statute 
aforesaid,  and  its  requisites  and  exigency  in  that  behalf:  and  that  all 
the  estate,  property,  and  effects  of  defendant  had,  by  reason  of  the  pre- 
mises, vested  in  the  trustee  hereinbefore  mentioned,  under  and  by  virtue 
of  the  said  statute,  before  the  commencement  of  this  suit ;  and  the  debt 
above  demanded,  and  every  part  thereof,  was  contracted  and  was  due 
and  owing  from  defendant  to  plaintiff  before  the  presenting  the  said 
petition  to  the  Court  of  bankruptcy,  and  before  the  said  certificate  was 
so  granted  to  defendant. 

General  demurrer.     Joinder  in  demurrer. 

Knowles,  for  the  plaintiff.  The  plea  brings  the  case  within  sect.  6 
of  stat.  7  &  8  Vict.  c.  70  :  but  that  section  does  not  bar  the  action  ;  it 
only  gives  protection  from  arrest.  If  the  action  were  barred,  the  pro- 
vision for  the  protection  from  arrest  would  be  unmeaning.  Sect.  7 
authorizes  the  giving  a  temporary  protection,  which  seems  irreconcileable 
with  the  supposition  that  the  agreement  puts  an  end  to  the  action. 
Then  sects.  12  and  13  contain  enactments  barring  the  debt  upon  the 
resolution  of  the  creditors  being  carried  into  effect,  and  a  certificate  being 
given  of  that  fact ;  which  shows  conclusively  that  the  previous  steps  do 
not  bar  the  action. 

*Grat/9  contnL  Sects.  5  and  6  provide  that  the  resolution  and  p^on 
agreement,  subject  to  the  confirmation  by  the  commissioner,  "  shall  *■ 
thenceforth  be  binding  and  of  full  force,  as  well  against  the  said  petition- 
ing debtor  as  against  all  persons  who  were  creditors  of  the  said  petitioning 
debtor  at  the  date  of  his  said  petition,  and  who  had  notice"  of  the 
meetings.  But,  if  after  this  any  action  may  be  brought  by  such  credit- 
or, the  resolution  is  not  binding.  It  may  be  that  a  failure  on  the 
debtor's  part  to  carry  out  the  resolution  would  revive  the  right :  but  that 
does  not  appear  in  the  present  case.  No  doubt  a  difficulty  as  to  this 
construction  arises  from  the  provisions  for  the  final  certificate  in  se^ts 
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12, 13.  [Lord  Campbell,  C.  J.  Your  argument  amounts  to  this :  that 
the  mere  resolution,  if  confirmed,  is  accord  and  satisfaction.] 

Knoivle8y  in  reply,  was  stopped  by  the  Court. 

Lord  Campbell,  C.  J.  Mr.  Gray  has  urged  all  that  can  be  said :  but 
it  is  quite  clear  that  the  certificate  under  sect.  6  is  merely  a  protection 
from  arrest.     There  is  no  bar  till  the  case  is  brought  within  sect.  12. 

Patteson,  J.  There  is  a  marked  difference  between  those  two  sec- 
tions. 

Wightman  and  Erle,  Js.,  concurred.  Judgment  for  plaintiff. 


*121]  *Ex  parte  HOPWOOD  and  Another.     May  2. 

Sect  69  of  the  Factory  Act,  7  A  8  Vict  c.  15,  takes  away  certiorari  in  certain  cases  of  conviction 
under  the  act  Held,  that  a  conviction  cannot  in  such  cases  be  removed  on  the  suggestion 
that  the  party  was  convicted  on  summons  of  justices,  under  sect  47,  giving  unreasonably  short 
notice,  and  in  the  absenco  of  himself  or  any  one  appearing  on  his  behalf  except  an  attorney 
authorized  only  to  apply  for  an  adjournment,  and  that  the  conviction  took  place  without  proof 
of  service  of  summons,  and  without  any  evidence  of  the  facts  charged ;  such  objections  not 
going  to  the  jurisdiction. 

• 

By  affidavits,  on  which  the  after-mentioned  motion  was  made,  the  fol- 
lowing facts  appeared.  Robert  Hopwood,  senior,  and  Robert  Hopwood, 
junior,  were  cotton  spinners  and  manufacturers  at  Blackburn  in  Lan- 
cashire, where  they  occupied  a  factory,  the  machinery  of  which  was 
turned  by  steam  engines.  On  5th  March  last,  about  noon,  a  police  con- 
stable handed  to  a  person  employed  in  the  management  of  the  mill,  then 
being  on  the  premises,  fifty  papers,  which,  upon  examination,  appeared 
to  be  summonses  addressed  to  "  Robert  Hopwood  and  Son,"  requiring 
them  to  appear  at  the  sessions  room  in  Blackburn  on  the  following  day 
(6th  March),  at  11  A.  M.,  before  such  justices  of  the  county  as  might 
then  be  there,  to  answer  informations  therein  alleged  to  have  been  laid 
and  made  against  them  by  the  sub-inspector  of  factories  for  the  district, 
for  having  on  27th  February  last,  employed  in  the  factory  for  more 
than  ten  hours  several  persons  named  in  the  summonses,  and  therein 
alleged  to  be  females  or  young  persons  under  eighteen  years  of  age. (a) 

Robert  Hopwood,  senior,  was  seventy-six  years  of  age,  and  did  not 
take  any  active  part  in  the  management,  which  was  generally  superin- 
tended by  Robert  Hopwood,  junior.  The  latter  was  then  absent  from 
*iooi  Blackburn,  being  on  his  way  home  from  Leamington  in  *War- 
J  wickshire,  where  he  had  been  sojourning  in  consequence  of  a 
dangerous  illness.  The  person  receiving  the  summonses  was  therefore 
unable  to  communicate  with  him,  but,  as  soon  as  possible,  informed 

(a)  By  stat.  ,7  A  8  Vict  c.  15,  s.  50,  this  is  punishable  by  fine  only,  not  less  than  20«.  nor  more 
32.  for  each  child,  Ac 
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Hopwood,  senior,  of  the  summonses  having  been  left,  Hopwood,  senior, 
sent  for  Thomas  Clough,  an  attorney,  and  desired  him  to  go  to  the  sub- 
inspector,  and  represent  the  impracticability  of  preparing  defences  with- 
in the  time  named.  On  inquiry  it  was  found  that  several  of  the  persons 
named  in  the  summonses  were  not  known  in  the  factory,  and  many  others 
were  incorrectly  described.  Facts  were  stated  to  show  that  the  breaches 
of  the  law  had  taken  place,  if  at  all,  contrary  to  the  orders  of  the  two 
Hopwoods ;  but  that  the  time  was  too  short  to  enable  the  parties  charged 
to  bring  the  actual  offenders  before  the  magistrate,  under  the  provisions 
of  stat-  7  &  8  Vict.  c.  15,  s.  41. 

Clough  did  not  return  till  late  on  5th  March ;  and,  on  the  morning  of 
6th  March,  he  stated,  as  was  the  fact,  that  he  had  been  unable  to  find 
the  sub-inspector.  Clough  was  then  directed  by  the  manager  of  the  fac- 
tory to  apply  to  the  justices,  when  they  should  assemble,  for  an  adjourn- 
ment, with  or  without  the  concurrence  of  the  sub-inspector;  but  he  was 
told,  by  the  same  person,  that  he  could  not  be  furnished  with  instructions 
on  the  merits.  Clough  afterwards  applied  to  the  sub-inspector  to  consent 
to  an  adjournment,  offering  to  pay  the  costs  occasioned  thereby ;  but  the 
sub-inspector  refused.  At  11  o'clock,  A.  M.,  Clough  appeared  before  the 
justices,  and  applied  for  an  adjournment,  which  the  sub-inspector  opposed, 
and  the  justices  refused  on  the  ground  that  the  absence  of  a  material 
witness  was  the  only  reason  for  which  such  applications  were  usually  made 
and  granted.  The  sub-inspector  then  stated  the  nature  of  *the 
information  on  which  the  summonses  were  founded,  and  asked  L 
Clough  whether  he  would  contest  the  cases  or  submit.  Clough  answered 
that  he  had  not  sufficient  instructions  to  go  into  the  merits  of  the  cases, 
and  that,  as  the  justices  had  refused  to  adjourn,  he  had  no  alternative 
but  to  submit  in  all  the  cases  in  which  it  was  clearly  shown  that  parties 
were  actually  working.  A  witness  was  then  called  in  one  case,  who  was 
examined,  and  also  cross-examined  by  Clough ;  and  Clough  addressed 
the  justices  as  to  that  case.  Neither  of  the  Hopwoods  was  present.  The 
justices  then  convicted  in  all  the  fifty  cases,  inflicting  a  fine  of  three 
pounds  in  ten  cases  and  of  twenty  shillings  in  the  others ;  but  it  was  not 
stated  for  which  of  the  cases  the  three  pounds  or  the  twenty  shillings 
fine  was  imposed.  No  evidence  was  given  as  to  any  case  except  the  first, 
nor  any  evidence  of  the  service  of  the  summonses. 

PaMey  now  moved  for  a  certiorari  to  bring  up  the  conviction  h>  one 
of  the  cases,  not  being  that  in  which  the  evidence  had  been  given.  First, 
the  notice  given  was  unreasonably  short.  By  sect.  41  of  stat.  7  &  8 
"Vict.  c.  15,  the  party  charged,  though  liable  in  the  first  instance,  if 
occupier  of  the  factory,  may  show  that  the  act  complained  of  has  been 
done  without  his  privity,  and  that  he  has  used  due  dilligence  to  enforce 
the  act,  and  may  bring  the  parties  who  are  really  answerable  before  the 
magistrates  at  the  time  originally  appointed  for  hearing  the  complaint. 
But  this  cannot  be  done  upon  a  single  day's  notice.  [Lord  Campbell, 
vol.  xv.— 11 
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C.  J.  The  statute  prescribes  no  specific  length  of  notice.]  The  common 
law  will  affix  a  reasonable  condition.  The  ground  on  which  the  magis- 
"1941  trates  refused  to  adjourn,  *namely  that  this  could  be  done  only  in 
J  case  of  the  absence  of  a  material  witness,  is  manifestly  absurd. 
[Lord  Campbell,  C.  J.  Must  not  the  magistrates  determine  what  time 
is  reasonable  in  the  particular  case  ?]  In  Rex  v.  The  Justices  of  the 
West  Riding,  5  B.  &  Ad.  667  (E.  C.  L.  R.  vol.  27),  this  Court  interfered 
by  mandamus,  where  it  appeared  to  them  that  the  quarter  sessions  had 
unreasonably  required  a  notice :  and  Parke,  J.,  there  said :  "  The  province 
of  this  Court  in  such  a  case  as  the  present  is  clear.  We  have  no  right 
to  interfere  with  the  discretionary  power  of  the  sessions ;  where  they 
have  that  power,  their  discretion  is  to  be  confided  in.  But  the  question, 
what  is  such  reasonable  notice  as  gives  them  jurisdiction  to  entertain  an 
appeal,  is  a  legal  question,  of  which  they  are  not  the  exclusive  judges ;  and 
this  Court  will  see  that,  in  determining  such  a  point,  they  act  legally, 
and  according  to  the  jurisdiction  which  they  possess."  That  distinction 
has  always  been  acted  upon.  The  question,  what  time  is  reasonable,  i* 
matter  of  law ;  Co.  Lit.  56  b.(a)  The  Coqrt,  even  upon  the  words  of 
sects.  46,  47,  would  quash  the  proceeding  if  it  appeared  that  no  notice 
had  been  given ;  for  that  would  show  want  of  jurisdiction.  The  same 
principle  applies  where  the  notice  is  merely  colourable,  but  in  effect  is 
not  notice  at  all.  [Lord  Campbell,  C.  J.  What  is  the  shortest  time 
which  you  would  admit  to  be  enough  for  a  legal  notice  ?]  It  may  not 
be  easy  to  fix  that :  but  some  notice,  as  of  a  single  minute,  would  clearly 
be  treated  as  illusory.  [Patteson,  J.  The  inspector,  by  sect.  50, 
may  summon :  the  officer  serving  the  summons  must  then  give  twenty- 
*1*TI  *°ur  fours'  notice  to  the  justice  or  his  *  clerk.  But  there  seems 
to  be  no  limitation  of  this  sort  imposed  on  the  magistrate,  by 
sects.  46,  47,  except  that,  by  sect.  47,  the  justices  cannot  proceed  before 
the  time  mentioned  in  the  summons.]  Next,  the  magistrates  have  pro- 
ceeded without  hearing  any  evidence  at  all.  [Lord  Campbell,  C.  J.  Per* 
haps  they  considered  it  to  be  understood  on  all  hands  that  one  hearing  was 
to  decide  all  the  cases.]  The  objection  was  made.  If  there  were  no 
statutory  form,  and  this  were  a  common  law  form  of  conviction,  it  would 
be  bad  for  not  setting  out  the  evidence.  Further,  the  party  charged 
was  not  before  the  magistrates :  the  attorney  was  authorized  only  to 
apply  for  an  adjournment.  In  Regina  v.  Simpson,  10  Mod.  248,  341, 
378,  it  was  understood  to  be  the  general  rule  that  a  party  could  not  be 
convicted  in  his  absence.  This  was  the  theory  even  in  civil  process,  as 
is  shown  by  the  law  and  practice  as  to  appearance,  the  progress  of  which 
is  traced  in  the  First  Report  of  The  Commissioners  on  the  Courts  of 
Common  Law,  pp.  85—94.  [Patteson,  J.  Sect.  47  gives  an  option, 
on  proof  of  service,  to  proceed  ex  parte  or  to  issue  a  warrant.]  Neither 
has  been  legally  done  here ;  the  service  was  not  proved.     [Lord  Camp- 

(a)  See  authorities  collected  in  Tennant  v.  Bell,  9  Q.  B.  684,  689  (E.  C.  L.  R.  vol.  58). 
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bell,  C.  J.  You  say  there  was  no  jurisdiction.]  Yes.  [Lord  Camp- 
bell, C.  J.  I  hardly  know  the  meaning  of  a  qualified  power  to  appear 
for  a  defendant.]  Perhaps  the  appearance  by  attorney  was  altogether 
null.  At  all  events,  the  attorney  did  not  profess  to  appear  generally, 
or  intend  to  do  so:  that  cannot  be  treated  as  a  general  appearance. 
[Pattbson,  J.  The  justices  might,  upon  proof  of  service  of  summons, 
have  proceeded  ex  parte.  Lord  Campbell,  C.  J.  Your  affidavit 
*shows  the  -fact  of  the  summons.]  It  was  not  proved  to  have  been  pi  ofi 
served.  Sect.  69,  it  is  true,  takes  away  the  certiorari,  as  only  a 
pecuniary  penalty  can  be  imposed,  and  the  penalty  here  does  not  exceed 
ZL  But  it  has  always  been  held  that  such  a  clause  does  not  take  away 
certiorari  where  the  objection  is  want  of  jurisdiction  ;  Rex  v.  Justices 
of  Derbyshire,  2  Kenyon's  Notes,  299,  Rex  v.  The  Justices  of  the  West 
Riding,  5  T.  R.  629,  Rex  v.  Mitchell,  5  T.  R.  701,  Rex  v.  The  Justices 
of  Somersetshire,  5  B.  &  C.  816  (E.  C.  L.  R.  vol.  11) :  though  it  has 
been  said  that  such  objection  cannot  be  raised  by  affidavit  in  support  of 
the  certiorari,  where  there  was  a  power  of  appeal ;  Rex  v.  The  Justices 
of  Cambridgeshire,  4  A.  &  E.  Ill,  122,  125  (E.  C.  L.  R.  vol.  31). 
Here  there  is  none ;  sect.  69.  In  Regina  v.  Dunn,  12  A.  &  E.  599,  616, 
617  (E.  C.  L.  R.  vol.  40),  the  Court  pointed  out  how  far  it  had  been  in 
the  habit  of  controlling  the  decision  of  justices,  whether  in  or  out  of 
sessions.  [Lord  Campbell,  C.  J.  There  the  question  was  not  as  to 
the  effect  of  a  clause  taking  away  certiorari.]  The  clause  is  satisfied  by 
holding  that  it  prevents  the  bringing  up  a  conviction  for  defects  apparent 
on  its  face.  But  here  the  Justices  had  no  power  to  proceed,  there  being 
no  evidence.(a)  [Lord  Campbell,  C.  J.  Must  they  receive  all  the 
evidence  offered  ?  Have  they  no  power  of  rejection  ?]  If  this  Court 
is  unable  to  interfere  in  the  present  case,  it  would  be  equally  so  where 
magistrates  had  without  proof  of  facts  or  of  service  of  summons,  made 
a  conviction  in  their  room  with  no  one  else  present. 

Lord  Campbell,  C.  J,  I  think  this  rule  ought  not  *to  be  r*197 
granted.  If  the  magistrates  have  not  acted  bona*  fide,  they  are  '- 
liable  to  a  criminal  information.  But  the  question  now  is,  whether  we 
can  review  the  mode  in  which  they  have  exercised  their  jurisdiction. 
The  certiorari  is  taken  away ;  so  that  we  cannot  interfere  unless  they 
have  acted  altogether  without  jurisdiction.  The  statement  as  to  the  age 
of  one  of  the  parties,  no  doubt,  was  made  with  the  view  of  exciting  our 
compassion.  But  the  legal  question  arises  on  only  two  points :  first, 
whether  we  are  to  lay  down  a  rule  as  to  the  time  of  notice ;  secondly, 
whether  we  can  take  notice  of  the  want  of  evidence.  As  to  the  first,  I 
think  the  time  is  left  to  the  discretion  of  the  justices  :  they  must  say 
whether  the  notice  was  reasonable  or  not ;  we  cannot  lay  it  down  for  law 
that  service  of  notice  on-  one  day  to  appear  on  the  next  is  necessarily 
bad.    As  to  the  second  ground,  I  do  not  rely  on  the  appearance  of  the 

(a)  Pmkle$  here  referred  to  Rex  v.  Briswell,  3  T.  R.  707. 
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attorney  under  a  qualified  authority,  but  will  assume  that  he  had  no 
authority  at  all.  Still  the  magistrates  would  have  jurisdiction.  In  the 
cases  relied  upon  by  Mr.  Pashleyy  the  magistrates  had  not  jurisdiction 
over  the  subject-matter. 

Patteson,  J.  Section  69  is  very  express :  (a)  and,  the  certiorari  being 
taken  away,  the  question  is  whether  Mr.  Pashley  has  made  out  that 
there  was  no  jurisdiction.  He  says,  in  the  first  place,  that  the  summons 
was  not  served  in  time.  But  sect.  47  does  not  limit  the  timfc,  where  the 
*19«1  Procee(*mg  *8  by  summons  of  the  ^magistrate.  I  rather  think 
J  that,  by  sect,  50,  where  the  summons  is  by  the  inspector,  twenty- 
four  hours  are  given.  But  here,  the  summons  being  by  the  magistrate, 
all  that  is  said  is  that  the  party  shall  appear  at  the  time  and  place 
mentioned  in  the  summons.  We  therefore  cannot  interfere  on  this 
ground.  The  next  objection  is  that  the  party  charged  could  not  appear 
by  attorney,  and  did  not  appear  personally,  and  that  the  magistrates 
had  no  right  to  proceed  without  proof  that  a  summons  was  served. 
Certainly  sect.  47  does  say  that  the  hearing,  in  case  of  non-appearance, 
is-  to  be  on  proof  of  summons.  But,  if  an  attorney  comes  on  behalf  of  a 
party,  the  magistrates  cannot  well  doubt  that  the  summons  has  been 
served :  at  all  events,  this  objection  does  not  go  to  the  length  of  taking 
away  the  jurisdiction.  As  to  the  want  of  evidence  on  matter  of  fact, 
that  cannot  possibly  take  away  jurisdiction :  no  case  can  be  cited  where 
that  has  ever  been  said. 

Wightman,  J.  The  certiorari  is  here  taken  away :  but  Mr.  Pashley 
relies  upon  two  grounds.  First,  he  says  that  there  has  not  been  reason- 
able notice ;  and  he  contends,  very  properly,  that  reasonable  time  should 
be  given ;  that  may  be  quite  correct.  But  the  magistrates  have  to  deter- 
mine as  to  that  in  the  first  instance :  they  have  power  to  enter  upon  the 
inquiry,  and  have  therefore  jurisdiction.  Then,  as  to  the  want  of  evi- 
dence, if  the  magistrates  had  any  jurisdiction  to  proceed,  we  cannot  ask 
whether  they  heard  evidence  at  all,  or  whether  the  evidence  they  heard 
ought  to  have  led  them  to  an  opposite  conclusion. 

Erle,  J.,  concurred.  Rule  refused. 

(a)  "  Neither  shall  any  conviction,  except  as  aforesaid"  (namely,  "  for  an  offence  punishable 
at  discretion  by  fine  or  imprisonment,  or  when  the  penalty  awarded  shall  be  more  than  32."), 
"  be  removable  by  certiorari  or  biU  of  advocation  into  any  Court  whatever." 


*129]  *POWELL  v.  HIBBERT.    May  2. 

Before  stat  6  k  7  W.  4,  c.  77,  the  parish  of  H.  was  in  the  Archdeaconry  of  Coventry,  in  the  diocese 
of  Lichfield  and  Coventry.  In  1836,  an  Order  of  Council  issued,  transferring  all  thai  arch- 
deaconry to  the  diooese  of  Worcester,  in  compliance  with  the  recommendation  of  the  commis- 
sioners under  the  above  statute,  and  directing  that  the  Bishop  of  Lichfield  and  Coventry  and  bis 
successors  should  thenceforward  be  styled  Bishops  of  Lichfield.  J.  became  Bishop  of  Lich- 
field ;  and,  afterwards,  under  stat  1  A  2  Viet  e.  110,  s.  56,  a  writ  in  the  nature  of  a  levari  facias 
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issued,  directed  to  J.,  reciting  that  the  incumbent  of  H.  had  petitioned  the  Insolvent  Debtors' 
Court,  and  commanding  J.  to  sequester  the  vicarage  of  H.  for  the  debts  of  the  incumbent, 
which  J.  accordingly  did,  appointing  a  sequestrator. 

Held  that,  under  stat.  10  &  11  Vict  c.  98,  a.  (8,  which  passed  after  the  sequestration  was  pub- 
lished), the  sequestration,  being  an  act  done  under  the  authority  of  J.,  the  Bishop  of  the  dio- 
cese from  which  H.  had  been  transferred,  was  made  good,  and  that  it  continued  in  force  till 
the  debt  was  levied,  though  after  1st  November,  1847,  and  though  sect  8  is  confined  to 
acts  done  before. 

And  Semite,  per  Lord  Campbell,  C.  J.,  and  Erlb,  J.  (dubitantibus  Pattebo*  and  Wight- 
mas,  Js.),  that  the  sequestration  was  also  made  good  by  sect  20  of  stat  6  A  7  W.  4,  o.  77, 
which  (continued  to  a  time  later  than  the  date  of  the  sequestration)  directs  that  no  change  of 
boundary,  Ac,  under  that  act  shall  affect  the  jurisdiction  of  any  of  the  ecclesiastical  court: 

Held,  also,  that  the  incumbent  could  not  sue  a  tenant  for  use  and  occupation  of  the  glebe, 
had  during  the  period  of  the  sequestration ;  and  that  this  defence  arose  on  Nunqnam  inde- 
bitatus. 

Debt  for  use  and  occupation,  and  on  an  account  stated.  The  par- 
ticulars claimed  121.  10*.,  being  half  a  year's  rent,  due  at  Lady  day, 
1848,  for  the  use  and  occupation  of  a  portion  of  the  glebe  of  the  vicar- 
age of  Hillmorton,  in  Warwickshire.  Plea:  never  indebted.  Issue 
thereon. 

On  the  trial,  before  Maule,  J.,  at  the  Northamptonshire  Spring 
assizes,  1849,  the  plaintiff  proved  that  he  was  vicar  of  the  parish ;  that 
the  land  was  part  of  the  glebe ;  and  that  the  defendant  was  tenant  for 
the  time  in  question.  The  defendant  put  in  a  sequestration,  dated  29th 
May,  1843,  purporting  to  be  addressed  by  James,(a)  <<  Lord  Bishop  of 
Lichfield,"  to  George  Harris,  reciting  a  writ  of  the  Court  of  Queen's 
Bench,  addressed  to  the  bishop,  dated  29th  April,  1843 ;  which  writ 
recited  that  the  plaintiff  had  petitioned  the  ^Insolvent  Debtors'  r*i  on 
Court  under  stat.  1  &  2  Vict.  c.  110,  and  that  assignees  had  been 
appointed  on  19th  May,  1841 ;  that  plaintiff,  at  the  time  of  his  petition- 
ing and  thence  hitherto,  was  "  a  beneficed  clerk,  to  wit,  vicar  of  the 
vicarage  and  parish  church  of  Hillmorton,  in  the  county  of  Warwick, 
and  in  your  diocese:"  and  that  the  assignees  had  applied  for  a  seques- 
tration ;  the  writ  therefore  commanded  the  bishop :  "  that  you  enter  into 
the  said  vicarage  and  parish  church  of  Hillmorton,  and  take  and  seques- 
ter the  same  into  your  possession,  and  that  you  hold  the  same  in  your 
possession  until  you  shall  have  levied  thereout  2000?.,  the  amount  of 
the  debts  due  or  growing  due  from  the  said  John  Giles  Powell  at  the 
time  of  making  the  said  order  vesting  his  estate,"  &c,  and  "described 
in  the  said  schedule,  and  remaining  due  and '  unsatisfied,  of  the  rents, 
tithes,"  &c,  "  thereof,  and  other  ecclesiastical  goods  of  the  said  J.  G. 
P.  in  your  diocese,  to  be  rendered  unto  the  said"  assignees :  return  to  be 
made  immediately  after  execution.  The  sequestration  then  proceeded : 
"We,  lawfully  proceeding  in  obedience  thereto,  have  decreed  to  be 
sequestered,  and  by  these  presents  do  sequester,  all  and  singular  the 
rents,  tithes,"  &c,  "and  other  ecclesiastical  goods  whatsoever,  of  the 
Baid  J.  G.  P.,  belonging  to  the  said  vicarage  of  Hillmorton,  in  the  county 
of  Warwick,  and  within  our  diocese  of  Lichfield ;  and  make  and  appoint 

(a)  Dr.  Bowstead. 
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you,  the  said  George  Harris,  sequestrator  thereof,  giving  you  hereby 
full  power,"  &c,  "  to  publish  this  our  sequestration,  and  by  virtue  thereof 
to  levy,"  &c.,  "  and  receive  into  your  hands  and  possession  all  and  singu- 
lar the  said  rents,"  &c,  "as  need  shall  be,  to  dispose  of  the  same,  to 
the  end  that  thereout  the  charges  of  duty  and  serving  the  cure  in  the 
♦1311  cnarcn»M  &c*  (Dy  *a  minister  to  be  nominated  by  the  Bishop  of 
Worcester  and  his  successors,  with  a  stipend),  "  and  all  other 
burdens,"  &c,  " incumbent  on  the  said  vicarage,"  &c,  "may  in  the  first 
place  be  paid  and  discharged  by  you,  and  the  remainder  rendered  to  the 
said"  assignees  <<  in  the  said  writ  mentioned,  according  to  the  tenor  and 
effect  thereof."  "  And  always  provided  that  you,  the  said  G.  H.,  shall 
once  in  every  year  make  and  render  to  us  and  our  successors,  by  filing 
the  same  in  the  registry  of  our  Court  at  Lichfield,  a  true  and  just  account 
of  what  you  shall  receive  and  discharge  in  this  behalf  during  this  our 
sequestration,  until  the  same  shall  be  released.  In  witness  whereof  we 
have  caused  our  episcopal  seal  to  be  affixed  to  these  presents,"(a)  &c. 

The  due  publication  of  this  sequestration,  before  the  commencement 
of  the  period  to  which  the  action  related,  and  before  the  passing  of  stat. 
10  &  11  Vict.  c.  98,  was  not  disputed.  But  it  further  appeared  that  an 
Order  of  Council  had  issued,  dated  22d  December,  1836  (duly  registered, 
and  published  in  The  London  Gazette  of  27th  January,  1837,  p.  195), 
which  recited  a  scheme  laid  before  the  King  in  Council  by  the  Ecclesi- 
astical Commissioners,  in  pursuance  of  stat.  6  &  7  W.  4,  c.  77,  whereby 
they  (with  the  consent  of  the  Bishop  of  Worcester)  recommended,  "  that 
the  whole  archdeaconry  of  Coventry  in  the  county  of  Warwick,  now  form- 
ing *part  of  the  diocese  of  Lichfield  and  Coventry,  shall  be  de- 
J  tached  and  dissevered  from  the  said  diocese,  and  shall  be  and 
become  permanently  annexed  and  united  to  the  diocese  of  Worcester ;" 
and  "  that  the  remaining  part  of  the  said  diocese  of  Lichfield  and  Coven- 
try, and  the  see  thereof,  shall  be  called  and  known  by  the  name  of  the 
diocese  and  see  of  Lichfield ;  and  that  the  Right  Reverend  Samuel  (b) 
now  Bishop  of  Lichfield  and  Coventry,  and  his  successors  in  the  said 
see,  shall  be  respectively  called  and  styled  Bishop  of  Lichfield  ;  and  that 
such  alteration  of  name  and  style  shall  not  prejudice  or  affect  any  right, 
privilege,  or  power  which  may  now  by  law  be  exercised  or  enjoyed  by 
the  said  bishop,  by  the  name  and  style  of  Bishop  of  Lichfield  and 
Coventry;"  and  "that  the  said  Archdeaconry  of  Coventry,  and  all 
parishes  and  places,  churches  and  chapels,  within  the  limit  thereof,  and 
the  present  and  every  future  archdeacon  thereof,  and  all  rural  deans, 
and  the  whole  clergy  and  others  Your  Majesty's  subjects  within  the 

(a)  A  question  arose,  whether  the  sequestration  was  under  the  official  seal  of  the  Bishop,  or 
under  his  private  seal  only.  It  was  disputed  whether  this  question  was  left  open  by  the  evidence; 
and  ultimately  the  Court  pronounced  no  opinion  upon  it  Reference  was  made  to  2  Burn's  Bee. 
L.  48,  tit  CourU,  s.  10,  and  to  the  citation  there  of  the  Constitutions  of  Otho  with  the  annotations 
of  Johannes  de  Athon  (annexed  to  Lyndewood's  Pro*,  pp.  67,  68). 

(6)  Dr.  Butler. 
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wne,  shall  be  exempted  and  released  frotn  all  jurisdiction,  authority, 
and  control  of  the  said  Samuel  now  Bishop  of  Lichfield  and  Coventry, 
and  of  every  future  Bishop  of  Lichfield,  and  shall  be  under  and  subject 
to  the  jurisdiction,  authority,  and  control  of  the  said  Robert  James  Bishop 
of  Worcester,  and  his  successors,  bishops  of  Worcester,  for  ever/1  &c. 
The  Order  then  recited  that  the  scheme  of  the  Commissioners  had  been 
approved  of  by  His  Majesty  in  Council :  and  His  Majesty,  by  the  said 
order,  ratified  the  scheme,  and  directed  that  it  should  take  effect,  &c. 
It  was  admitted  that  Hillmorton  was  in  the  Archdeaconry  of  Coventry. 

On  the  part  of  the  plaintiff,  it  was  contended  that,  ^supposing 
the  sequestration  to  be  valid,  the  defence  arising  under  it  could  L 
not  be  given  under  the  plea  of  Nunquam  indebitatus  ;(a)  but,  further, 
that  the  sequestration  was  invalid,  having  been  issued  by  the  Bishop  of 
Lichfield,  after  the  parish  of  Hillmorton  had  been  transferred  to  the 
diocese  of  Worcester.    The  learned  Judge  overruled  both  objections,  and 
directed  a  nonsuit,  but  reserved  leave  to  move  for  a  verdict  to  be  entered 
for  the  plaintiff. 
In  Hilary  term,  1849,  Humfrey  obtained  a  rule  accordingly. 
Whitehursty  (?.  Haye%,  and  G.  Harris  now  showed  cause.     First, 
supposing  the  sequestration  still  in  force,  the  defence  arose  on  the  Nun- 
quam indebitatus ;  and  a  special  plea  might  have  been  demurred  to,  as 
amounting  to  Nunquam  indebitatus ;  since  the  matter  relied  upon  shows 
that  the  occupation  of  the  defendant  was  not  by  the  sufferance  and  per- 
mission of  the  plaintiff.     The  incumbent  is  dispossessed ;  and  the  lands  are 
vested  in  the  bishop  for  the  benefit  of  the  assignees  under  the  writ,  in  the 
nature  of  a  levari  facias,  authorised  by  stat.  1  &  2  Vict.  c.  110,  s.  55.    This 
is  clear  from  Roe  dem.  Morgan  v.  Bluck,  3  Campb.  447,  where  Dam  pier, 
J.,  laid  it  down  that  the  incumbent  is  not  entitled  to  the  rents  and  pro- 
fits after  the  publication  of  a  sequestration  in  the  church.     That  took 
place,  in  the  present  case,  before  the  commencement  of  the  half-year 
ending  on  Lady  Day,  1848.     Roe  dem.  Morgan  v.  Bluck,  3  Campb.  447, 
as  to  this  point,  is  confirmed  by  Lord  Tenterden  in  Bennett  *v.  _  _ 
Apperley,  6  B.  k  C.  630  (E.  C.  L.  R.  vol.  18).     In  Pack  v.  L 
Tarpley,  9  A.  k  E.  468  (E.  C.  L.  R.  vol.  36),  a  sequestration  was  held 
to  destroy  the  incumbent's  qualification  as  a  justice  of  peace  under  stat 
18  6.  2,  c.  20,  s.  1.     The  bishop's  interest  is  analogous  to  that  of  a 
mortgagee  in  possession.     The  sequestrator  himself  holds  as  the  bailiff 
of  the  bishop  ;  Harding  v.  Hall,  10  M.  k  W.  42.  f 

Next,  the  sequestration  was  good,  and  was  still  in  force.  Stat.  6  k 
7  W.  4,  c.  77,  s.  1,  recites  the  recommendations  of  the  previous  com- 
missioners, appointed  by  the  Crown,  in  the  course  of  which  it  is  suggested 
"  that  the  diocese  of  Lichfield  consist  of  the  counties  of  Stafford  and 
Derby;"  and  it  incorporates  Ecclesiastical  Commissioners.     Then  sect. 

(a)  A  question  arose,  whether  this  objection  had  been  really  taken  at  the  trial ;  but  it  wac 
■ltiaately  argued  and  deeided  upon  in  banc. 
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10  enacts  that  the  Commissioners  shall  lay  before  His  Majesty  in  Council 
such  schemes  as  shall  appear  to  them  to  be  best  adapted  for  carrying  into 
effect  the  before  recited  recommendations.  Sect.  12  enables  the  King  in 
Council  to  issue  orders  ratifying  any  such  scheme,  and  directing  it  to  be 
registered  by  the  registrar  of  each  of  the  dioceses  the  bishops  whereof 
may  be  affected  thereby ;  and  the  order,  by  sect.  13,  is,  as  soon  as  may  be, 
to  be  inserted  and  published  in  the  London  Gazette.  By  sect.  14  the  order, 
when  so  registered  and  gazetted,  shall  be  of  the  same  force  as  if  made 
part  of  this  act.  Sect.  20  enacts :  "  That  nothing  herein  contained,  nor 
any  order  of  His  Majesty  in  Council  made  under  the  authority  of  this  act, 
either  for  altering  the  limits  of  either  of  the  existing  provinces  or  the 
boundaries  of  any  existing  diocese  or  archdeaconry,  or  for  uniting  any 
existing  sees,  or  for  creating  any  new  bishopric  or  archdeaconry,"  "  or  for 
+1  or-i  *&ny  other  purpose  whatever,  shall  for  one  year  after  the  passing 

J  of  this  act"  (13th  August,  1836),  "or  if  Parliament  shall  be  then 
sitting  till  the  end  of  the  session  of  Parliament,  in  any  manner  affect 
or  be  construed  to  affect  the  jurisdiction,  power,  or  authority  of  any  or 
either  of  the  existing  Ecclesiastical  Courts  in  England  or  Wales,  or  the 
extent  or  limits  thereof,  but  that  during  such  period  as  last  aforesaid 
every  such  court  shall  continue  in  all  matters  whatsoever  arising  within 
its  present  limits  to  exercise  the  same  jurisdiction  as  heretofore  by  law 
allowed."  The  period  here  mentioned  is  extended  by  various  statutes, (a) 
and  finally,  by  stat.  10  &  11  Vict.  c.  98,  s.  6,  to  2d  November,  1847, 
which  is  later  than  the  granting  of  this  sequestration.  After  the  2d 
November,  1847,  therefore,  the  Bishop  of  Worcester  only  would  have 
had  power  to  grant  the  sequestration :  but,  up  to  that  time,  the  sequestra- 
tions could  issue  only  as  before  the  Order  in.  Council.  That  this  is  the 
effect  of  sect.  20  of  stat.  6  &  7  W.  4,  c.  77,  appears  from  sect.  21,  which 
places  proceedings  where  the  bishop  would  act  of  his  own  authority,  and 
not,  as  here,  at  the  suggestion  of  another  Court,  in  the  hands  of  the 
actual  bishop,  whether  under  the  old  or  new  division.  Even  if  this  were 
not  so,  the  act  of  jurisdiction  would  be  made  good  by  stat.  10  &  11  Vict, 
c.  98,  s.  8,  which  enacts  that :  "  Where  under  the  provisions  of  the  first 
recited  act"  (6  &  7  W.  4,  c.  77)  "any  parish  or  place  shall  have  been 
brought  within  any  diocese  to  which  it  did  not  belong  before  the  pass- 
*1 3fTI  *n6  °^ tne  *rs*  rec*ted  act,  and  any  act  of  jurisdiction  *or  authority 

J  shall  have  been  exercised  as  to  such  parish  or  place  since  the 
passing  of  the  first  recited  act,  and  before  the  first  day  of  November  in 
this  year,  by  the  bishop  or  any  officer  of  the  bishop  of  the  diocese  or  any 
archdeacon  of  the  diocese  to  which  such  parish  or  place  belonged,  either 
before  or  since  the  passing  of  the  first  recited  act,  which  does  not  conflict 
with  any  similar  act  of  jurisdiction  or  authority  previously  and  since  the 
passing  of  the  first  recited  act  exercised  as  to  such  parish  or  place  by 

(«)  Suits.  7  W.  4  k  1   Viet  c.  71,  b.  1,  1  <k  2  Vict  c.  108,  8.  1,  2  A  3  Vict  c.  55,  *.  1.  3  A 
Vict.  c.  113,  b.  92,  4  A  5  Vict  c.  39,  s.  28,  5  A  6  Vict  c.  60,  b.  1,  6  A  7  Vict.  c.  60,  ».  1,  7  A  8  Vict 
«.  6S,  s.  I. 
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any  other  bishop  or  officer  of  any  other  bishop  or  archdeacon  having  or 
claiming  to  have  jurisdiction  as  to  such  parish  or  place,  the  same  shall 
be  deemed  as  good  and  valid  as  if  such  parish  or  place  had  then  been 
▼holly  and  undoubtedly  within  the  diocese  and  jurisdiction  of  the  bishop 
by  whom,  or  by  any  officer  of  whom,  such  act  of  jurisdiction  or  authority 
shall  have  been  exercised."  Then,  the  issuing  of  the  sequestration 
having  been  good,  it  is  in  force  till  the  debts  are  satisfied.  Under  the 
old  levari  facias  de  bonis  ecclesiasticis,  which  was  returnable  on  a  day 
certain,  a  levy  might  be  made  from  time  to  time  after  the  day  on  which 
it  was  returnable  until  the  actual  return.  In  Alderton  v.  St.  Aubyn, 
6  M.  &  W.  150, f  the  bishop  had  endorsed  and  returned  before  the  exe- 
cution was  fully  satisfied ;  and  the  Court  of  Exchequer  allowed  the  writ 
to  be  taken  off  the  file,  that  the  bishop  might  take  the  return  off  the 
writ,  and  certify  what  had  been  done. 

Humfrey  and  Miller,  contrfl.     As  to  the  question  on  the  pleadings, 
it  is  incorrect  to  say  that  the  bishop,  under  the  sequestration,  is  in  pos- 
session, so  as  to  oust  *the  incumbent :  the  parson  is  seised ;  and  r#1  ~7 
the  bishop  could  not,  under  the  levari  facias,  take  the  land,  but  ■- 
only  the  profits ;  Com.  Dig.  Ecclesiastical  Persons  (C  9) ;  Execution 
(C  3).      He  stands  in  the  position  of  a  receiver.     [Lord  Campbell,  C. 
J.     Tou  have  against  you  the  express  opinion  of  Dampier,  J.,(a)  who 
was  particularly  conversant  with  ecclesiastical  law,  and  whose  view  has 
been  recognised  since.]  He  may  perhaps  lease  in  the  name  of  the  rector: 
but  that  would  arise  from  the  power  which  the  bishop,  in  the  Ecclesiastical 
Court,  has  over  the  incumbent.     Therefore,  admitting  that  a  tenant,  on 
being  sued  by  the  rector,  might  plead  payment  to  the  sequestrator,  still 
the  primd  facie  liability  is  to  the  rector.     This  is  not  like  the  case  of  a 
mortgagee  in  possession,  to  whom  the  whole  legal  interest  has  been 
transferred. 

Next,  the  sequestration  ought  to  have  been  issued  by  the  bishop  of 
the  diocese  in  which  the  parish  was  at  the  time  of  the  writ  from  this 
Court ;  and  the  writ  ought  to  have  been  directed  to  him.  In  fact,  the 
Bishop  of  Lichfield  then  held  a  different  bishopric  from  that  which  his 
predecessor  held  before  the  order  in  Council :  he  was  Bishop  of  Lichfield 
instead  of  being  Bishop  of  Lichfield  and  Coventry.  The  archdeaconry 
of  Coventry  was  transferred.  .  The  levari  facias  is  addressed  to  him  as 
Bishop  of  Lichfield,  and  speaks  incorrectly  of  the  parish  being  in  his 
diocese :  it  was  no  longer  so  when  he  was  not  Bishop  of  Coventry. 
[Lord  Campbell,  C.  J.  There  was  but  one  see.]  The  argument  upon 
the  change  of  title  is  perhaps  of  no  great  weight.  The  sequestrator 
wouid  be  acting  under  the  *decree  of  one  bishop,  though  answera-  __  „« 
We  to  another.  Sect.  20  of  stat.  6  &  7  W.  4,  c.  77,  applies  only  L 
to  ecclesiastical  Courts :  the  sequestration  is  not  an  act  of  any  such 
Court,  but  of  the  bishop  himself.     The  sequestration  is  a  mere  mandate ; 

(a)  Roe  dem.  Morgan  v.  Black,  3  Campb.  447. 
VOL.  XV.— 12  H  2 
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the  bishop  is  a  quasi  sheriff;  Rogers's  Ecclesiastical  Law,  tit.  Sequestra- 
tion, pp.  900 — 902  (2d  ed.).  That  principle  is  also  recognised  in  Hard- 
ing v.  Hall,  10  M.  &  W.  42.f  Sect.  8  of  stat.  10  &  11  Vict.  c.  98, 
would  at  all  events  give  no  validity  to  a  sequestration  which,  by  sect.  6, 
would  lose  its  force,  for  want  of  jurisdiction,  after  1st  November,  1847  : 
sect.  8  applies  only  to  acts  done  before  1st  November,  1847,  and  cannot 
be  understood  to  perpetuate  the  validity  of  acts  to  a  later  time.  The 
writ,  under  the  statutory  provisions,  has  force  as  to  everything  done 
before  that  time,  but  no  farther.  [Patteson,  J.  On  the  death  of  a 
bishop  there  is  no  need  of  a  fresh  writ  of  sequestration.]  That  is 
because  the  bishop  is  a  corporation  sole :  here  the  question  is  as  to  the 
duration  of  a  writ  deriving  its  validity  from  statute. 

Lord  Campbell,  G.  J.  I  am  of  opinion  that  this  rule  must  be  dis- 
charged. In  the  first  place,  I  have  no  doubt  that  the  defence  is  good, 
if  at  all,  under  Nunquam  indebitatus.  It  amounts  to  this :  that  the  use 
and  occupation  is  not  by  the  sufferance  and  permission  of  the  plaintiff: 
it  is  not  a  confession  and  avoidance,  but  rests  upon  this,  that  the  suffer- 
ance is  that  of  the  sequestrator,  or  rather  of  the  bishop.  Then,  if  the 
sequestration  be  duly  issued,  it  is  undoubtedly  a  good  defence.     Roe 

qq  dem.  Morgan  v.  Bluck,  3  Campb.  447,  and  the  cases  *which  recog- 
J  nise  that  decision,  show  that  the  incumbent  can  exercise  no  power 
after  the  sequestration  has  been  published.  But  it  is  said  that  the 
sequestration  itself  is  invalid,  because,  when  it  was  granted,  the  parish 
was  in  the  diocese  of  Worcester.  I  incline  strongly  to  think  that  the 
sequestration  is  valid  under  sect.  20  of  stat.  6  &  7  W.  4,  c.  77.  The 
bishop  is  not  merely  in  the  situation  of  a  sheriff:  he  decrees  the  seques- 
tration, proceeding  in  obedience  to  the  writ.  His  act  has  a  judicial 
character ;  and  the  case  seems  to  be  within  stat.  6  &  7  W.  4,  c.  77,  s. 
20.  The  change  of  title,  as  seemed  at  last  to  be  conceded,  is  wholly 
immaterial :  there  was  a  single  diocese ;  and  the  change  consists  in  trans- 
ferring territory  from  one  jurisdiction  to  another.  For  some  years  a 
difficulty  arose  upon  the  act  which  it  was  not  easy  to  overcome :  I  will 
not,  however,  found  my  judgment  on  what  is  merely  my  own  private 
knowledge.  But  the  language  of  the  legislature  shows  the  desire  to 
make  an  arrangement  by  which  all  relating  to  sequestration  might  be 
left  as  before.  Now,  before  stat.  6  &  7  W.  4,  c.  77,  the  Bishop  of  Lich- 
field and  Coventry  exercised  jurisdiction  by  sequestration  in  the  district 
comprehending  this  parish.  That  jurisdiction,  I  think,  the  statute  con- 
tinued. But,  if  there  be  any  doubt  as  to  this,  sect.  8  of  stat.  10  &  11 
Vict.  c.  98,  puts  an  end  to  it.  The  territory  was  to  be  transferred  to 
another  diocese :  but  that  section  gives  validity  to  acts  of  jurisdiction  of 
the  bishop  of  the  original  diocese.  Was  not  this,  then,  an  act  of  juris- 
diction ?  I  clearly  think  it  was :  and  that  the  sequestration  therefore 
remained  in  force  down  to  the  time  when  the  rent  accrued. 

Patteson,  J.     I  think  the  nonsuit  was  right.     As  to  the  question  on 
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Nunquam  indebitatus,  any  evidence  *is  legitimately  adduced  under  ^  1  ,ft 
that  plea  which  shows  that  the  land  was  not  occupied  by  the  *~ 
sufferance  and  permission  of  the  plaintiff.'  That  such  is  the  effect  of 
this  evidence  appears  from  Roe  dem.  Morgan  v.  Bluck,  8  Gampb.  447, 
and  the  cases  recognising  that  decision,  particularly  Pack  v.  Tarpley, 
9  A.  &  E.  468  (E.  C.  L.  B.  vol.  36),  which  decided  that  the  sequestra- 
tion takes  from  the  incumbent  the  possession  of  all  but  the  parsonage 
house.  The  whole  doctrine  is  fully  gone  into  there.  Then,  the  question 
whether  the  sequestration  was  right  depends  upon  who  was  the  proper 
party  to  issue  it.  It  is  argued  that,  because  the  writ  directs  the  bishop 
to  enter  into  a  parish,  by  name,  which  is  not  in  his  diocese  for  many 
purposes,  the  bishop  had  no  authority.  Sect.  20  of  stat.  6  &  7  W.  4, 
c.  77,  as  explained  by  sect.  8  of  stat.  10  &  11  Vict.  c.  98,  preserves 
the  jurisdiction,  so  as  to  retain  the  parish  within  the  original  diocese  foi 
certain  purposes.  Whether  the  former  section  had  the  effect  here  of 
continuing  the  power  of  the  bishop  of  the  original  diocese,  in  respect 
of  sequestrations,  is  very  immaterial.  I  certainly  have  some  doubt  on 
the  point ;  for  the  section  speaks  only  of  ecclesiastical  courts ;  and  some 
doubt  might  perhaps  be  suggested,  whether  the  issuing  of  the  sequestra- 
tion be,  properly  speaking,  an  act  of  such  a  court.  In  many  cases  it  is 
laid  down  that  the  bishop  is  the  ecclesiastical  sheriff  of  the  common  law 
court,  and  acts  only  ministerially.  But,  however  the  case  might  stand 
upon  the  construction  of  that  section  alone,  it  is  obvious  that,  in  point 
of  fact,  writs  of  sequestration  have  issued  into  parishes,  after  they  have 
been  transferred  from  one  diocese  to  another,  upon  the  supposition  that 
the  proper  person  to  issue  them  was  the  bishop  in  *whose  diocese  r<4lll 
the  parish  formerly  was  situate.  That,  I  think,  was  the  very  L 
reason  for  introducing  sect.  8  of  stat.  10  &  11  Vict.  c.  98.  As  to  the 
change  in  the  bishop's  title,  the  argument  seems  to  be  given  up :  the 
circumstance  can  make  no  difference.  This  parish  unquestionably  was 
within  the  diocese  of  the  Bishop  of  Lichfield  and  Coventry  when  the 
Order  of  Council  was  made  under  stat.  6  &  7  W.  4,  c.  77.  That,  for 
most  purposes,  changed  the  diocese  of  the  parish.  We  find  that,  by 
sect.  21  of  stat.  6  &  7  W.  4,  c.  77,  the  monition  for  non-residence 
would  thereafter  emanate  from  the  bishop  of  the  diocese  to  which  the 
parish  was  transferred.  That  raised  a  little  doubt  in  my  mind  whether 
the  operation  of  sect.  20  was  not  confined  to  the  acts  of  what  are 
ordinarily  called  the  Ecclesiastical  Courts.  But  the  language  of  stat. 
10  &  11  Vict.  c.  98,  sect.  8,  is  perfectly  clear.  The  words  are  "  any 
act  of  jurisdiction  or  authority."  Now  this  is  clearly  an  act  of  jurisdic- 
tion or  authority  exercised  by  the  bishop  of  the  first  diocese  ;  and  there- 
fore, by  the  words  of  the  section,  it  is  as  valid  as  if  the  parish,  at  the 
time  when  the  writ  issued,  had  been  within  the  jurisdiction  of  that 
lishop.  But  then  it  is  urged  that  the  writ,  though  valid  up  to  the  1st 
of  November,  is  so  no  longer.     But  consider  the  operation  of  the  writ 
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when  the  parish  is  in  the  diocese  of  the  bishop  who  issuos  it :  it  then 
remains  valid  till  its  purpose  is  answered  by  the  levy  of  the  amount  of 
the  debt.  The  statute  places  this  parish  in  the  same  position.  A 
difficulty  is  suggested  as  to  the  bishop  to  whom  the  Sequestrator  will  be 
answerable.  That  we  need  not  determine  upon :  but,  though  I  do  not 
*i  191  w*8^  fco  k®  bound  by  what  I  now  say,  he  would  *probably  be  liable 
■■  to  the  Bishop  of  Worcester.  However  that  may  be,  the  seques- 
tration continues  valid. 

Wightman,  J.  I  think  the  nonsuit  was  right.  As  to  the  pleading  ques- 
tion, the  action  is  upon  an  indebitatus  for  half  a  year's  use  and  occupa- 
tion :  and  such  an  action  is  answered  by  showing  that  the  use  and  occu- 
pation was  not  had  by  the  permission  of  the  plaintiff;  which  defence,  by 
all  the  rules  of  pleading,  must  be  given  under  Nunquam  indebitatus. 
The  case  would  be  different  if  the  declaration  were  framed  on  a  demise 
anterior  to  the  sequestration,  so  that  there  would  be  matter  to  be  con- 
fessed and  avoided.  As  to  the  other  points,  the  parish,  having  been  in 
the  diocese  of  the  Bishop  of  Lichfield  and  Coventry,  is,  in  1837,  trans- 
ferred to  that  of  Worcester :  and  the  levari  facias  is  directed  to  the 
former  bishop.  Prim&  facie,  after  the  order  in  Council,  the  Bishop  of 
Lichfield  could  not  act  on  the  levari  facias.  But  then  we  have  the 
statutes  6  &  7  W.  4,  c.  77,  and  10  &  11  Vict.  c.  98.  I  agree  with  my 
brother  Patteson  that  there  is  considerable  doubt,  on  sect.  20  of  the 
former  of  those  statutes,  whether  the  sequestration  be  properly  an  act 
of  Court.  But  the  question  here  does  not  depend  upon  that  section,  but 
rather  on  sect.  8  of  stat.  10  &  11  Vict.  c.  98,  which  provides  for  matters 
that  may  have  occurred  between  the  passing  of  the  two  acts,  and  makes . 
valid  all  things  done  under  the  authority  of  the  bishop  in  whose  diocese 
the  parish  originally  was,  down  to  November  1st,  1847,  stopping  there. 
Nothing  appears  to  control  the  effect  of  these  words :  the  act  of  authority 
has  been  exercised ;  and  it  does  not  conflict  with  any  similar  act ;  for 
the  Bishop  of  Worcester  does  not  appear  *to  have  interfered  at 
-I  all.  And  the  validity  of  the  writ  continues  till  the  whole  debt 
has  been  levied. 

Erle,  J.  I  am  of  the  same  opinion.  As  to  the  first  point,  I  own  I 
wonder  that  a  doubt  should  have  been  suggested.  The  rent  is  payable 
to  the  sequestrator  only ;  and  the  occupation  has  been  by  his  permission. 
As  to  the  second  point :  the  Bishop  of  Lichfield  having  issued  the  seques- 
tration, that  act  of  authority  is  made  good  by  stat.  10  &  11  Vict.  c.  98, 
s.  8.  I  am,  further,  of  opinion,  if  it  were  necessary  to  decide  the  ques- 
tion, that  the  sequestration  is  an  act  of  the  Court  within  the  meaning 
of  stat.  6  &  7  W.  4,  c.  77,  s.  20.  No  doubt,  if  the  act  were  one  inflict- 
ing punishment,  it  would  proceed  from  the  court.  It  is  true  that,  when 
a  bishop  is  ordered  to  levy,  he  has  no  discretion :  he  must  levy,  if  he  can 
find  whereout  to  levy.  Still  the  business  so  done  is  in  the  nature  of  an 
act  of  a  court.     And  this  might  have  been  material ;  because,  after 
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several  writs  of  sequestration  are  issued,  and  a  question  arises  which  has 
priority,  that  which  has  priority  takes  effect,  in  preference  to  the  others, 
till  the  whole  debt  for  which  it  issued  be  levied :  and  I  cannot  see  what 
is  to  keep  up  this  priority  except  an  act  of  the  bishop's  court.  How- 
ever, the  question  need  not  now  arise,  because  "the  present  case  is  decided 
by  sect.  8  of  stat.  10  k  11  Vict.  c.  98.  Rule  discharged. 


♦NEWTON  v.  NANCARROW.    May  3.  [*144 

Under  the  County  Courts  Act,  9  A  10  Viet  o.  95,  m.  58,  HI,  the  County  Court  ha*  bo  far  concur- 
rent jurisdiction  with  the  Vice  Warden's  Court,  established  for  the  Stannaries  by  charter  and 
by  stat.  o"  A  7  W.  4,  c.  106,  that  a  tinner  sued  in  the  County  Court  cannot  object  to  the  juris- 
diction on  the  ground  that  the  cause  is  one  cognisable  by  the  Court  of  the  Vice  Warden  j 
the  exemption  of  the  tinner  from  the  County  Court  jurisdiction  by  reason  of  mere  personal 
pririlege  being  taken  away  by  stat  0  A  10  Vict  e.  05,  s.  67. 

M.  Smith,  in  Easter  term,  1849,  obtained  a  rule  calling  upon  the 
plaintiff  in  this  suit,  and  the  Judge  of  the  Cornwall  County  Court,  to 
show  cause  why  a  prohibition  should  not  issue  against  further  proceeding 
in  the  plaint,  and  against  carrying  into  execution  the  judgment  of  the 
Court  therein. 

By  the  only  affidavit  in  the  case  (that  of  Joseph  Roberts,  of  the  bo- 
rough of  Truro,  in  the  county  of  Cornwall,  and  within  the  Stannaries 
of  Cornwall,  the  defendant's  attorney  and  advocate),  it  appeared  that 
the  action  was  commenced  in  February,  1849,  in  the  Truro  district  of 
the  Cornwall  County  Court.     The  plaintiff  and  defendant  were  both 
described  in  the  affidavit  as  of  the  parish  of  St.  Agnes,  in  the  said  county. 
Both  parties  appeared  by  their  advocates :  and  it  was  objected  on  behalf 
of  the  defendant  that  the  Court  had  not  jurisdiction,  because  the  defend- 
ant was  (at  all  the  times  material  to  such  objection)  "  a  working  tinner, 
working  in  a  tin  mine  in  the  parish  of  St.  Agnes,  in  the  county  of  Corn- 
wall, within  the  said  Stannaries  of  Cornwall ;  and  that  the  goods  form- 
ing the  cause  of  action  were  sold  and  delivered  by  the  said  plaintiff  to 
the  said  defendant  for  the  purpose  of,  and  were  necessary  for  him  as  a 
working  tinner  for,  carrying  on  his  occupation  as  such  working  tinner." 
The  action  was  brought  to  recover  21.  17*.  Id.  for  gunpowder,  candles, 
Ac,  and  it  was  admitted  that  the  goods  were  sold   and   delivered, 
*that  the  defendant  was,  at  the  material  times,  a  working  tinner, 
in  the  said  parish,  engaged  in  working  in  a  tin  mine  there,  and  L 
that  the  goods  were  supplied  for  and  were  necessary  to  enable  defend- 
ant to  carry  on  "his  occupation  as  such  working  tinner;  and  that  the 
case  was  one  over  which  the  Vice  Warden's  Court  had  jurisdiction  before 
the  passing  of  stat.  9  &  10  Vict.  c.  95  (County  Courts  Act).     The 
defendant,  by  his  said  attorney,  "  and  according  to  the  laws  and  customs 


♦146] 


145  NEWTON  v.  NANCAKROW.   E.  T.  1850. 

of  the  Stannaries  of  Cornwall,  pleaded  the  said  defendant's  privilege,  as 
a  working  tinner  within  the  said  Stannaries,  and  also  under  the  said  act 
of  9  &  10  Vict.  c.  95,  to  be  exempt  from  the  jurisdiction  of  the  County 
Court,  and  to  be  sued  only  in  the  Court  of  the  Vice  Warden." 

The  affidavit  then  stated :  "  That  the  jurisdiction  of  the  Vice  Warden' s 
Court  is  an  ancient  immemorial  jurisdiction,  and  has  been  recognised 
and  acted  upon  as  such :"  and  "  that  there  are  several  ancient  charters 
which  have  been  from  time  to  time  made  and  granted  to  the  tinners  of 
Cornwall ;  and,  amongst  others,  a  charter  was  made  and  granted  in  the 
33d  year  of  the  reign  of  King  Edward  I.,  in  which,  amongst  other  things, 
there  was  a  grant  in  the  words  following,  viz. 

"  Sciatis  nos  ad  emendationem  Stannariarum  nostrarum  in  comitatu 
Cornubiffi,  et  ad  tranquil litatem  et  utilitatem  stannatorum  nostrorum 
earundem,  concessisse  pro  nobis  et  hroredibus  nostris :  Quod  omnea  stan- 
natores  praedicti  operantes  in  stannariis  ill  is  quae  sunt  dominica  nostra, 
dum  operantur  in  eisdem  stannariis,  sint  liberi  et  quieti  de  placitis  nati- 
vorum  et  de  omnibus  placitis  et  querelis  curiam  nostram  et  hseredum 
nostrorum  quoquo  modo  dangentibus,  ita  quod  non  respondeant  coram 
aliquibus  justiciariis  vel  ministris  nostris  seu  *hseredum  nostrorum 
de  aliquo  placito  seu  querelfi  infra  pradictas  stannarias  emergente, 
nisi  coram  Custode  nostro  Stannariarum  nostrarum  prsedictarum  qui  pro 
tempore  fuerit,  exceptis  placitis  terra  et  vitae  et  membrorum ;  nee  recedant 
ab  operationibus  suis  per  summonitionem  alicuj us  ministrorum  nostrorum 
seu  haeredum  nostrorum  nisi  per  summonitionem  dicti  Custodis  nostri.  Et 
quod  quieti  sint  de  omnibus  talliagiis,  theoloniis,"  &c.  (exemption  from 
certain  charges  within  the  county).  "  Consessimus  etiam  eisdem  stan- 
natoribus,  quod  fodere  possint  stannum,"  &c.  (liberties  as  to  turf,  water, 
&c),  "sicut  antiquitus  fieri  consuevit,  sine  impedimenta,"  &c.  "Et 
quod.Custos  noster  prodictus  vel  ejus  locum  tenens  teneat  omnia  placita 
inter  stannatores  praedictos  emergentia,  et  etiam  inter  ipsos  et  alios 
forinsecos,  de  omnibus  transgressionibus,  querelis  et  contractibus  factis 
in  locis  in  quibus  operantur  infra  Stannarias  praedictas,  similiter  emer- 
gentia. Et  qudd  idem  Custos  habeat  plenam  potestatem  ad  stannarioe 
praedictos  et  alios  forinsecos  in  hujusmodi  placitis  justiciandos  et  parti- 
bus  justiciam  faciendam,  prout  jus  turn  et  hactenus  in  Stannariis  illis 
fuerit  usitatum."  The  affidavit  went  on  to  state  that  in  50  Ed.  3,  there 
was  a  parliamentary  explanation  of  this  charter  ;(a)  and  that,  by  stat. 
6  &  7  W.  4,  c.  106,  the  jurisdiction  of  the  Court  of  the  Stannaries  of 
Cornwall  was  recognised,  confirmed,  and  extended :  That  the  County 
Court  of  Cornwall  claims  its  jurisdiction  under  stat.  9  &  10  Vict.  c.  95 : 
That,  on  the  privilege  being  pleaded,  and  after  argument,  the  Judge  of 
the  County  Court  decided  in  favour  of  its  jurisdiction,  saying  that,  if  he 
*14.71  wa8  wron8>  *be  Partie8  might  refer  the  question  to  a  *superior 
J  court :  and  he  gave  judgment  for  the  plaintiff,  with  a  stay  of  exe- 

(o)  See  Smirke's  Report  of  The  Case  of  Viet  v.  Thommi,  Appendix,  p.  27.    London.  1843 
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cution :  That  the  case  was  admitted  to  be  within  the  jurisdiction  of  the 
Vice  Warden's  Court ;  but  the  Judge  decided  that  he  had  jurisdiction 
likewise. 

In  last  Hilary  term  (January  30th),  (a) 

Greenwood  showed  cause.     The  ground  of  this  motion  is  a  supposed 
exclusive  jurisdiction  in  the  Stannary  Court.     But  neither  that  nor  the 
County  Court  has  exclusive  jurisdiction.     The  jurisdiction  of  the  County 
Court,  as  defined  by  stat.  9  &  10  Vict.  c.  95,  s.  58,  is,  prima*  facie, 
general.     Those  who  would  disclaim  it,  in  cases  of  the  description  there 
laid  down,  must  show  a  specific  ground  of  exemption.     Now  the  tinner's 
privilege  is  a  personal  exemption  only :  the  language  of  the  charter,  as 
set  forth  in 'the  affidavit,  and  in  4  Inst.  233,  (b)  shows  this ;  and  it  appears 
also  from  the  form  of  claiming  the  tinner's  privilege,  as  pointed  out  in 
Com.  Dig.  Abatement  (D  7).     And  by  the  County  Courts  Act,  9  &  10 
Vict.  c.  95,  s.  67,  "  no  privilege,  except  as  hereinafter  excepted"  (sects. 
140,141),  "shall  be  allowed  to  any  person  to  exempt  him  from  the 
jurisdiction  of  any  Court  holden  under  this  act."     The  exemption  of  the 
University  Courts,  recognised  in  sect.  140,  is  by  words  giving  them  a 
strictly  exclusive  authority,  as   appears,  with   respect  to  Oxford,  in 
Wilcocks  v.  Bradell,  Cro.  Car.  73(c)     The  expressions  in  the  County 
Courts  Act  vary,  in  the  cases  of  the  *University  and  of  the  Stan-  i-*-mo 
nary  Courts.     Sect.  140  provides  and  enacts :  "  That  nothing  in  ^ 
this  act  contained  shall  be  construed  to  alter  or  affect  the  rights  or  pri- 
vileges of  the  Chancellor,  Masters,  and  Scholars  of  the  Universities  of 
Oxford  or  Cambridge  respectively  as  by  law  possessed,  or  the  jurisdic- 
tion of  the  Courts  of  the  Chancellors  or  Vice  Chancellors  of  the  said 
Universities,  as  holden  under  the  respective  charters  of  the  said  Univer- 
sities, or  otherwise."     Sect.  141  provides,  declares,  and  enacts :  "  That 
nothing  in  this  act  contained  shall  be  construed  to  affect  the  Courts  of 
the  Lord  Warden  or  of  the  Vice  Warden  of  the  stannaries  of  Cornwall ; 
bat  this  provision  shall  not  be  deemed  to  prevent  the  establishment  in 
the  Stannaries  of  any  Court,"  under  the  present  act,  "or  to  limit  or 
effect  the  jurisdiction  of  any  Court  so  established."     By  neither  of  these 
sections  is  any  personal  privilege  withdrawn  from  the  operation  of  sect. 
67 :  the  Courts  only  are  saved.     And  the  probability  is  that  the  legisla- 
ture so  intended.     By  stat.  6  &  7  W.  4,  c.  106,(d)  s.  6,  the  Stannary 
courts  of  Cornwall  were  consolidated  and  put  under  the  jurisdiction  of 
one  Judge,  the  Vice  Warden,  whose  court,  by  s.  21,  has  jurisdiction 
throughout  Cornwall,  and  sits  at  Truro,  but  not  necessarily  more  than 

(«)  Before  Coleridqb  and  Wightmaic,  Js.  Lord  DxmrAir,  C.  J.,  was  absent  on  account  of  iU 
haJth;  Pattesoit,  J.,  at  Guildhall;  Bulb,  J.,  in  the  Bail  Court 

(6)  See  the  charter  at  length  in  the  Appendix,  p.  14,  to  Smirke's  Report  of  the  Case  uf  Vice  «• 
Thomas. 

(e)  See,  as  to  Cambridge,  Turner  v.  Bates,  10  Q.  B.  292  (E.  C.  L.  R.  rol.  59). 

(d)  "To  make  provision  for  the  better  and  more  expeditious  administration  of  justice  in  the 
Stannaries  of  Cornwall,  and  for  the  enlarging  the  jurisdiction  and  improving  the  practice  a*d 
proceedings  in  the  Courts  of  the  said  Stannaries." 


148  NEWTON  v.  NANCAKROW.   E.  T.  1850. 

four  times  a  year.  Its  constitution  is  much  the  same  as  that  of  a  County 
Court.  If  the. charter  still  operates  to  the  extent  supposed  on  the  otbei 
side,  then,  although  County  Courts  are  established  to  which  the  tinners 
might  conveniently  resort,  every  tinner  must,  by  reason  of  the  privilege, 
♦1491  carrv  ^8  cause  t0  tne  Court  at  Truro.     *This  state  of  things  can- 

J  not  have  been  contemplated  when  stat.  9  &  10  Vict.  c.  95,  was 
passed.  (Greenwood  also  contended  that  the  claim  of  privilege  had 
not  been  properly  made  on  the  hearing  in  the  County  Court ;  citing  1 
Chitty  on  Pleading,  460,  7th  ed.,  and  4  Inst.  231.  And  that. the  affi- 
davit did  not  sufficiently  show  that  the  cause  fell  within  the  jurisdiction 
of  the  Stannary  courts.  But  it  became  unnecessary  to  decide  these 
points.) 

Smirke  and  M.  Smithy  contrsL  The  exclusiveness  of  the  Stannary 
jurisdiction  before  stat.  9  &  10  Vict.  c.  95,  appears  from  the  resolution 
of  the  Judges,  Mich.  4  Ja.  1,  cited  in  4  Inst.  231,  and  their  report  to 
the  Privy  Council,  18th  February,  1632,(a)  where  it  is  said  that  "  The 
workers  about  the  tin"  "  have  privilege  that  they  ought  not  to  be  sued 
out  of  the  Stannary  (except  it  be  in  causes  concerning  life,  member,  or 
freehold),  for  any  cause  arising  within  the  Stannary ;  and  if  they  be 
sued  elsewhere,  the  Warden  may  demand  conusans,  or  the  party  may 
plead  his  privilege."  The  only  real  question  is,  whether  this  exclusive 
jurisdiction  still  exists.  No  argument  can  be  founded  on  the  quarterly 
holding  of  the  court  at  Truro ;  for  it  may  be  held  oftener  if  necessary. 
It  may  be  that  stat.  9  &  10  Vict.  c.  95,  s.  67,  if  it  stood  alone,  would 
destroy  the  privilege ;  but  it  is  saved  by  s.  141.  There  is  a  difference 
in  language  between  this  clause  and  s.  140 ;  but  the  words  "  nothing" 
«  shall  be  construed  to  affect  the  courts"  extend  to  every  circumstance 
that  could  affect  them  in  any  of  the  constituent  parts  of  a  court,  which, 
*1  *m  M  Blackstone  states  (3  Comm.  25),  are  "  actor,  reus,  and  judex." 

-*  *The  expression  in  sect.  141  is,  in  fact,  somewhat  larger  than 
that  used  in  sect.  140 ;  for  to  "  affect"  "  the  courts"  implies  more  than 
to  "affect"  "  the  jurisdiction  of  the  courts:"  and,  where  the  legisla- 
ture uses  different  words  in  different  clauses,  it  is  safe  to  presume  tha^ 
distinct  effects  are  contemplated :  Dwarris  on  Statutes,  578,  citing 
Eldrich's  Case,  5  Rep.  118,  a,  b.  The  Stannary  Court,  and  not  only 
its  jurisdiction,  is  affected  by  the  interference  of  the  County  Court ;  for, 
by  stat.  6  &  7  W.  4,  c.  106,  sects.  25  to  29,  the  fees  received  in  the 
Stannary  Court  go  towards  the  salaries  of  the  Vice  Warden  and  officers. 
A  difficulty,  indeed,  arises  on  sect.  141  of  the  County  Courts  Act,  be- 
cause, after  enacting,  by  way  of  proviso,  that  nothing  in  the  act  shall 
affect  the  Vice  Warden's  court,  it  superadds  a  proviso  that  "  this  pro- 
vision shall  not  be  deemed  to  prevent  the  establishment  of  any  court 
under  this  act  within  the  said  Stannaries,"  or  to  limit  the  jurisdictior 
of  such  court.     But  that  can  only  mean  that  the  County  Court  shall 

(a)  Report  of  Vice  v.  Thomu,  Appendix,  p.  36. 
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have  a  concurrent  jurisdiction,  provided  the  Vice  Warden  does  not  claim 
conusance,  nor  the  party  his  privilege.  If  this  be  not  the  true  construc- 
tion, nothing  is  saved  by  the  first  clause ;  and  the  two  are  repugnant. 
The  intention  probably  was,  that  the  first  clause  should  not  have  the 
effect  which,  standing  alone,  it  might  have  had,  of  preventing  the  esta- 
blishment of  any  County  Court  in  Cornwall.  [Coleridge,  J.  The  act 
6  &  7  W.  4,  c.  106,  left  a  wide  field  for  the  operation  of  a  County  Cour* 
act:  in  disputes,  for  instance,  between  husbandmen.]  In  those,  and 
all  such  cases,  where  the  Vice  Warden's  court  cannot  claim  conusance, 
nor  the  tinner  his  privilege,  the  County  Courts  Act  may  well  operate. 
The  new  courts  will  stand  in  the  *same  relation  to  that  of  the  Vice  r+1  _- 
Warden  as  the  Courts  at  Westminster  did  before.  [Wig  htm  an,  ■- 
J.  Suppose  sect.  141  had  been  omitted  altogether.]  The  tinner,  then, 
could  not  have  alleged  his  privilege :  but  the  grant  of  Edw.  1  is  not  a 
mere  concession  to  the  tinner :  it  is  "  ad  emendationem  Stannariarum 
nostrarum;"  and  in  order  that  the  tinners  "non  respondeat,"  &c, 
"  nee  recedant  ab  operationibus  suis  per  summonitionem,"  &c. 

Cur.  adv.  vult. 

Coleridge,  J.,  now  delivered  the  judgment  of  the  Court.(a) 

This  was  a  rule  for  a  writ  of  prohibition  to  the  Judge  of  the  County 
Court  in  Cornwall,  to  restrain  him  from  proceeding  in  a  plaint,  on  the 
ground  that  the  defendant  is  a  working  tinner  and  entitled  to  the  privi- 
lege of.  being  sued  only  in  the  Stannary  Court  in  respect  of  such  mat- 
ters as  were  the  subject  of  the  present  plaint.  The  affidavit  discloses 
that  the  cause  of  action  is  the  alleged  non-payment  for  goods  which 
were  supplied  and  necessary  for  the  defendant's  occupation  as  a  work- 
ing tinner  in  a  tin  mine,  and  such  a  cause  as  the  Vice  Warden's  Court 
has  jurisdiction  over.  The  argument  mainly  turned  on  the  proper  con- 
struction of  the  67th  and  141st  sections  of  the  County  Courts  Act,  9  & 
10  Vict.  c.  95.  The  defendant  had  pleaded  his  privilege  as  a  working 
tinner  as  formally  and  effectually  as  he  could  do  by  the  forms  of  the 
County  Court ;  but  no  conusance  of  the  plea  had  been  claimed.(A) 

The  67th  section  says,  that  no  privilege  "  except  as  *herein-  -^  .^ 
after  excepted,"  shall  be  allowed  to  any  person  to  exempt  him  L 
from  the  jurisdiction  of  any  court  holden  under  this  act.  The  141st 
section  is  a  proviso,  and  declares  and  enacts  that  nothing  in  this  act 
"  shall  be  construed  to  affect  the  Courts  of  the  Lord  Warden  or  of  the 
Vice  Warden  of  the  Stannaries  of  Cornwall ;  but  this  provision  shall 
not  be  deemed  to  prevent  the  establishment  of  any  court  under  this  act 
within  the  said  Stannaries,  or  to  limit  or  affect  the  jurisdiction  of  any 
court  so  established." 

We  have  here  three  enactments :  1.  No  personal  privilege  shall  ex- 

(a)  In  the  Bail  Court. 

(I)  It  wu  said,  in  rapport  of  the  rale,  thai,  in  point  of  practice,  it  would  be  difficult,  in  the- 
Coanty  Court,  to  make  a  claim  of  conusance,  which  ought  to  be  entered  on  the  record 
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empt  an  individual  from  the  jurisdiction  of  the  County  Court ;  but,  2. 
this  must  be  so  understood  as  not  to  affect  the  Stannary  courts ;  and, 
3.  a  County  court  may  still  be  established  within  the  Stannaries,  and, 
if  established,  its  jurisdiction  is  not  to  be  limited  or  affected  by  the  last 
preceding  provision. 

It  is  an  established  rule  in  the  construction  of  statutes  that  effect  shall 
be  given,  if  possible,  to  all  parts  ;  and  we  think  this  is  not  impossible 
in  the  present  case.  According  to  the  affidavit,  the  working  tinner  in 
the  Stannaries  has  the  privilege  of  being  sued  only  in  the  Stannary 
courts,  in  the  .causes  mentioned  in  the  charter.  This  is  a  personal  pri- 
vilege ;  and,  if  the  67th  section  had  stood  clear,  that  privilege  would 
have  been  clearly  destroyed  by  it :  it  could  no  longer  have  been  pleaded 
by  a  defendant  to  the  jurisdiction  of  the  County  Court  held  under  the 
statute.  But,  besides  this  personal  privilege,  there  is  in  the  same  char- 
ter, as  set  out  in  the  affidavit,  a  grant  that  the  Warden  or  Vice  Warden 
may  hold  pleas  between  the  persons  and  in  the  causes  specified  :  and, 
treating  this  as  a  grant  to  them  of  the  conusance  of  pleas,  it  would  be 
for  them  to  claim  it :  it  would  be  a  grant  for  their  benefit,  not  ousting 
*1  Wl  *ne  *Jur*8aliction  of  any  other  competent  court,  where  they  did 
-*  not  come  in  and  claim  in  due  time  and  manner  the  conusance  of 
the  cause.  Now  the  first  provision  of  the  141st  section,  standing  alone, 
would  certainly  save  this.  It  is  said  that  it  would  do  more,  and  that  its 
large  words  extend  to  preserve  to  the  working  tinner  his  privilege  also ; 
for  it  is  declared  that  the  Court  is  not  to  be  affected;  and,  as,  by  stat. 
6  &  7  W.  4,  c.  106,  sects.  27,  29,  some  portion  of  the  salary  of  the 
Judge  and  of  the  officers  is  to  be  paid  out  of  the  fees  payable  by  suitors, 
the  Court  is  affected  by  the  withdrawal  of  suitors  from  it  consequent  on 
the  interference  of  the  County  Court  with  its  jurisdiction.  But  for  this 
portion  of  the  salary  a  fund  is  provided  by  the  same  statute,  sect.  28, 
by  an  assessment  on  mineral  products  in  addition  to  that  of  the  fees ; 
and  there  is  no  suggestion  that,  by  the  interference  of  the  County  Court, 
the  Judge  or  officers  are  endangered  as  to  the  due  payment  of  their 
salaries,  even  if  apprehensions  of  that  sort  would  be  material,  which  we 
do  not  affirm.  Lastly,  it  is  to  be  considered  that  this  saving  is  not  to 
prevent  the  establishment  of  a  County  Court  under  the  act  within  the 
Stannaries,  nor  to  limit  or  affect  its  jurisdiction  when  established.  Now, 
if  the  previous  provision  is  construed  so  as  to  save  for  all  working  tin- 
ners in  the  Stannaries  a  plea  to  the  jurisdiction  of  the  County  Court  in 
all  the  causes  specified  in  the  charter,  it  is  obvious  that  its  jurisdiction 
as  to  persons  and  causes  is  very  seriously  affected,  if  not,  in  strictness 
of  language,  liriiited.  And  an  adequate  effect  is  given  to  the  previous 
provision  without  holding  this,  by  construing  the  conusance  of  pleas  to 
be  preserved. 

*1?41       *Upon  the  present  occasion,  however,  it  is  not  necessary  for 
us  to  determine  even  this,  because  it  does  not  now  arise,  and  is 
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not  necessary  to  our  decision  upon  this  rule.  Reading  the  two  parts  of 
the  section  together,  we  see  that  it  was  obviously  the  intention  of  the 
legislature  that  both  the  Stannary  courts  and  the  new  County  Court 
should  be  in  existence  together.  This  could  not  be  secured  effectually 
unless  the  personal  privilege  of  the  working  tinner  to  plead  to  the  juris- 
diction were  taken  away :  but,  as  no  certiorari  would  lie  to  take  a  cause 
from  the  Stannary  Court  for  the  purpose  of  trial  in  the  County  Court, 
nor  any  prohibition  to  the  Vice  Warden  to  restrain  him  from  proceed- 
ing because  the  suit  might  have  been  brought  in  the  County  Court,  his 
Court  will  still  have  all  the  jurisdiction  it  had  before,  concurrently,  not 
exclusively.  In  this  respect  the  County  Court  will  only  stand  to  it  in 
the  same  relation  in  which  the.  superior  courts  did  before  when  the  plea 
of  privilege  was  not  pleaded.  On  the  other  hand,  the  County  Court 
will  not  be  restrained  in  any  way  or  affected  by  the  Stannary  Court ; 
for  the  County  Court  has  not  in  any  case,  properly  speaking,  exclusive 
jurisdiction :  a  plaintiff  may  always  proceed  in  the  superior  court  at  the 
peril  of  a  suggestion  to  deprive  him  of  costs ;  and  he  may  now  proceed 
in  the  Stannary  Court  at  no  such  peril.  Full  effect,  therefore,  is  given 
to  both  parts  of  the  clause  by  holding  that,  as  regards  the  parties  to  the 
suit,  the  County  Court  has  concurrent  jurisdiction  with  the  Stannary 
Court,  and  that  the  plea  to  the  jurisdiction  by  a  defendant  is  taken 
away.  Rule  discharged.(a) 

(a)  See  Lewu  ».  Hance,  11  Q.  B.  921  (B.  C.  L.  B.  vol.  63).    Stat.  12  *  13  Vict  o.  101,  8.  18. 
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Plaintiff  purchased  land,  and  paid  a  deposit.  The  condition  of  sale  stated  that  the  sale  was 
nude  by  a  first  mortgagee  under  a  power  of  sale.  It  afterwards  appeared  that  the  power  of 
tale  was  given  only  in  case  the  mortgagee  should  give  notice  in  writing  to  the  mortgagor  to 
pay  the  money  due,  and  the  mortgagor  should  not  pay  within  three  calendar  months  after  such 
notice ;  and  it  was  provided  that  the  receipts  of  the  mortgagee  should  discharge  the  person 
paying  from  being  answerable  for  misapplication  of  the  money,  or  inquiring  into  the  propriety 
of  the  sale  purporting  to  be  made  in  pursuance  of  the  power,  and  from  being  obliged  to  bo 
satisfied  whether  the  terms  on  which  the  sale  was  made  by  virtue  of  the  power  were  complied 
with.  After  this  mortgage,  and  before  the  sale,  the  mortgagor  had  executed  several  addi- 
tional mortgages  on  the  property.  No  notice  was  in  fact  given  to  him  by  the  mortgagee :  bat, 
before  the  sale,  and  after  the  subsequent  mortgages,  he  agreed  in  writing  that  it  should  be 
lawful  for  the  first  mortgagee  to  sell  without  giving  notioe. 

Held  that  the  purchaser,  upon  discovery  of  these  facts,  was  entitled  to  rescind  the  contract  and 
recover  the  deposit. 

Although,  after  the  sale  and  before  the  rescinding  of  the  contract,  the  mortgagor,  the  first  mort- 
gagee, and  several  (whether  all  or  not  did  not  appear)  of  the  subsequent  mortgagees  had 
executed  an  indenture,  whereby  it  was  declared  and  agreed  that  the  sale  should  be  valid 
although  no  notice  had  been  given. 

Assumpsit.  The  declaration  claimed,  in  the  first  count,  408/.  for 
money  had  and  received,  and  interest :  and,  in  the  second,  400/.  on  an 
account  stated. 
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The  particulars  of  plaintiff's  demand  were  as  follows. 

1846.  £.    9.    d. 

August  31st.     Deposit  on  the  purchase  of  two  lots  free-  ^ 

hold  building  ground  purchased  at  a  sale  V  200    0      0 

by  auction J 

Sept.  22d.     Deposit  on  another  lot  purchased  by  pri-  \  ft 

vate  contract         ....  j 

Nov.  27th.     Deposit  on  three  lots  purchased  by  private  1 

contract / 

"  "    Deposit  on  another  lot  -        -        -        -         24  10      0 


£326    0      0 


Interest  on  the  same,  respectively,  from  the  above  dates  until  reco- 
very hereon. 
*1561       *And  the  like  amount  upon  an  account  stated. 

The  defendants  pleaded:  1.  The  general  issue.  2.  As  to 
120Z.,  parcel,  &c,  payment  before  action.  3.  As  to  122Z.  18*.  2d., 
parcel,  &c,  a  set-off;  whereon  respectively  issue  was  joined. 

On  the  trial,  before  Pollock,  C.  B.,  at  the  Guildford  Summer  assizes, 
1848,  a  verdict  was  found  for  the  plaintiff  for  400?.  damages,  subject  to 
the  opinion  of  this  Court  upon  a  case,  which,  so  far  as  regards  the  point 
decided,  was  as  follows. 

On  81st  August,  1846,  plaintiff  contracted  with  defendants  for  the 
purchase  of  certain  freehold  building  ground,  situate  at  Bromley,  in 
Kent,  for  the  sum  of  2000Z.,  and  paid  thereupon  to  defendants  a  depo- 
sit of  200?. ;  and,  upon  that  occasion,  he  entered  into  and  signed  the 
following  agreement. 

«  31st  August,  1846. 

"  Memorandum.  I  have  this  day  purchased,  at  Messrs.  Hoggart  & 
Norton's  sale,  lots  4  and  5,  described  in  the  within  particular,  for  the 
sum  of  20002.,  subject  to  the  within  conditions  and  stipulations,  and  have 
paid  into  their  hands  the  sum  of  2002.,  as  a  deposit,  and  in  part  pay- 
ment of  the  purchase-money:  and  I  do  hereby  agree  to  pay  the  remainder 
of  such  purchase-money  to  the  vendors  on  or  before  the  25th  of  Decem- 
ber next,  and  in  all  other  respects  to  perform  and  observe  the  said  con- 
ditions and  stipulations. 
Purchase-money  £  2000 
Deposit       -        -    200 

1800"  (Signed)    «W.  C.  Forster." 

"By  deposit  JE200" 

(Signed)    «  Hoggart  &  Norton.    September  4th,  1846." 
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♦The  purchase  was  made  subject  to  certain  conditions  of  sale ;  r*i  ct 
amongst  which  was  the  following. 

"  11th.  The  present  sale  is  made,  as  to  the  lifehold  interest,  by  the 
first  mortgagees,  under  a  power  of  sale,  and,  as  to  the  reversion,  by  a 
trustee  for  sale.(a)  No  objection  to  the  title  shall  be  made  on  account 
of  the  union  of  the  sales,  nor  in  respect  of  any  apportionment  of  the 
purchase-money  which  may  be  made  by  the  vendors,  without  the  concur- 
rence of  any  other  persons,  as  between  the  lifehold  and  reversionary 
interests."  "  And  no  purchaser  shall  be  entitled  to  require  any  abstract 
or  evidence  of  the  encumbrances  on  the  leasehold  interest  subsequent  to 
the  mortgage-deed  in  which  the  above  power  of  sale  is  contained,  although 
notice  of  such  encumbrances  may  appear  on  the  title  to  be  shown." 

On  22d  September,  1846,  plaintiff  contracted  with  defendants  for 
the  purchase  of  another  portion  of  land,  situate  at  Bromley  aforesaid, 
for  the  sum  of  270/.,  and  paid  thereon  to  defendants  a  deposit  of  54/. ; 
and,  on  that  occasion,  signed  the  following  agreement. 

«  September  22d,  1846. 

"  I  agree  to  purchase  lot  10,  described  in  the  particulars,  agreeably 
to  the  annexed  conditions,  and  to  give  for  the  same  the  sum  of  270/. 

Deposit  £54    0    0 

(Signed)    W.  C.  Forsteb." 

£54    0    0" 

On  19th  and  27th  November,  1846,  plaintiff  contracted  with  defend- 
ants for  the  purchase  of  further  portions  of  land  at  Bromley  aforesaid, 
for  the  sums,  ^respectively,  of  245/.  and  475/.,  whereon  he  paid  r*i  co 
deposits  to  the  defendants  of  24/.  10*.,  and  47/.  10*. ;  and,  on  * 
those  occasions,  signed  agreements  cprresponding,  mutatis  mutandis,  with 
that  of  September  22d,  1846. 

The  last  three  purchases  were  all  made  subject  to  the  above-men- 
tioned conditions  of  sale,  except  that  to  the  10th  condition  the  follow- 
ing words  were  added,  and  formed  part  of  the  Baid  condition :  "  Nor 
shall  any  purchaser  require  the  concurrence  of  any  other  person  or 
persons  in  his  conveyance  than  such  first  mortgagees  of  the  lifehold 
interest,  and  the  trustees  for  sale  of  the  reversionary  interest." 

In  making  the  said  several  contracts  of  sale,  the  defendants  acted  as 
the  agents  of  Henry  Birkbeck  and  John  Henry  Gurney,  to  whom  the 
whole  of  the  said  lands  and  premises  had,  in  consideration  of  the  sum 
of  50,000/.,  been  conveyed  by  one  James  Wright  Nokes,  by  way  of 
mortgage,  by  an  indenture,  bearing  date  20th  June,  1844,  made  between 
the  said  J.  W.  Nokes  of  the  first  part,  one  George  Annesley  of  the 
second  part,  and  the  said  Henry  Birkbeck  and  John  Henry  Gurney  of 
the  third  part;  in  which  indenture  was  contained  the  following  power 
of  sale. 

(<*)  The  dueuuion  wm  confined  to  the  sale  by  the  first  mortgagees. 

i2 
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"  Provided  always,  and  it  is  hereby  agreed  between  the  said  parties 
hereto,  that,  if  the  said  sum  of  50,000/.  and  interest,  or  any  part  thereof, 
shall  not  be  paid  on  or  at  the  days  or  times  hereinbefore  appointed  for 
payment  of  the  same  respectively,  and  the  said  H.  Birkbeck  and  J.  H. 
Gurney,  or  either  of  them,  their  or  either  of  their  executors,  administrators, 
or  assigns,  shall,  at  any  time  afterwards,  give  notice  in  writing  under  their 

or  his  hands  or  hand  to  the  said  J.  W.  Nokes,  his  ^appointees, 
J  heirs,  executors,  administrators,  or  assigns,  to  pay  off  the  principal 
moneys  which  shall  be  then  due  on  the  security  of  these  presents,  or 
leave  such  notice  at,"  &c,  "or  at  the  usual,  or.  at  the  last,  known  place 
of  abode  in  England  of  him  the  said  J.  W.  Nokes,  his  heirs/1  &c,  "or 
any  of  them  (and  which  notice  shall  be  effectual  notwithstanding  any 
disability  of  any  person  to  or  for  whom  the  same  shall  be  given  or  left 
as  aforesaid),  and  the  said  J.  W.  Nokes,  his  appointees,  heirs,  executors, 
administrators,  or  assigns  shall  not,  within  three  calendar  months  after 
such  notice  in  writing  shall  have  been  given  or  left  as  aforesaid,  pay  off 
all  the  principal  and  interest  moneys  which  shall  then  remain  due  and 
owing  on  the  security  of  these  presents,  then  it  shall  be  lawful  for  the 
said  H.  Birkbeck  and  J.  H.  Gurney,  or  the  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  thereupon,  or  at  any  time 
thereafter,  absolutely  to  sell  the  said  capital  and  other  messuages,  lands 
and  hereditaments,"  &c,  "and  the  fee  simple  and  inheritance  thereof," 
&c,  "either  together  or  in  parcels,  and  either  by  public  auction  or  pri- 
vate contract,  and  under  such  conditions  or  stipulations,  with  regard  to 
the  acceptance  of  the  title  to  the  said  premises  or  otherwise,  as  to  the 
said  H.  Birkbeck  and  J.  H.  Gurney,  or  the  survivor  of  them,  or  his 
heirs,  executors,  or  administrators,  shall  seem  meet;"  "and  that,  for  the 
purposes  aforesaid  or  any  of  them,  ft  shall  be  lawful  for  the  said  H.  B. 
and  J.  H.  Gurney,  and  the  survivor  of  them,  and  the  heirs,  executors, 
and  administrators  of  such  survivor,  to  enter  into  and  execute  all  such 
contracts  and  assurances  as  they  or  he  shall  see  fit.  And  it  is  hereby 
expressly  agreed  and  declared  that,  for  effectuating  any  such  sale  or 
♦1601  *sales>  tne  ne*rs  °f  the  survivor  of  them  the  said  H.  Birkbeck  and 

J.  H.  Gurney,  or  any  other  person  or  persons  in  whom  the  legal 
estate  of  and  in  the  said  mortgaged  premises  or  any  part  thereof  shall 
or  may  become  vested,  shall,  from  time  to  time,  make  and  execute  such 
conveyances  and  assurances  of  the  same  premises,  or  any  part  thereof, 
as  the  person  or  persons  for  the  time  being  exercising  the  aforesaid  power 
of  sale  in  that  behalf  direct  or  appoint.  And  it  is  hereby  agreed  and 
declared  that  all  such  contracts,  agreements,  conveyances,  assignments, 
and  assurances  as  shall  be  made,  entered  into,  or  executed  by  the  said 
H.  Birkbeck  and  J.  H.  Gurney,  or  either  of  them,  their  or  his  heirs, 
executors,  or  administrators,  or  any  such  other  person  or  persons  as 
aforesaid,  for  effecting  any  of  the  purposes  aforesaid,  may  be  entered 
into  and  executed  either  with  or  without  the  concurrence  of  the  said  J. 
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W.  Nokes,  his  appointees,  heirs,  executors,  administrators,  or  assigns, 
and  shall,  whether  the  said  J.  W.  Nokes,  his  appointees/'  &c,  « shall 
or  shall  not  join  therein  or  assent  thereto,  be  effectual  and  binding  upon 
him  and  them,  and  all  persons  claiming  under  him  or  them.  And  it  is 
hereby  agreed  and  declared  that  the  receipt  or  receipts  of  the  Baid  H. 
Birkbeck  and  J.  H.  Gurney,  or  the  survivor  of  them,  or  the  executors 
or  administrators  of  such  survivor,  for  the  moneys  to  arise  by  such  sale 
or  sales  as  aforesaid,  or  any  other  moneys  payable  to  them  or  him  by 
virtue  of  these  presents,  shall  effectually  discharge  the  person  or  persons 
paying  the  same  from  being  answerable  or  accountable  for  the  misappli- 
cation or  non-application  of  the  said  moneys,  or  from  being  obliged  to 
see  to  the  application  thereof,  or  to  inquire  into  the  necessity  or  propriety 
of  any  sale  or  *sales  or  other  arrangement  purporting  to  be  made  r*i  f>i 
in  pursuance  of  the  powers  of  these  presents,  or  to  be  satisfied 
whether  the  terms  upon  which  the  sales  were  to  be  made  by  virtue  of 
these  presents  were  complied  with." 

Between  the  date  of  the  above-mentioned  mortgage  and  the  said  sales, 
Nokes  executed  several  other  mortgages  of  the  said  premises  to  other 
persons. 

No  notice  to  pay  off  the  said  principal  sum  had  been  given  to  Nokes, 
as  provided  in  the  power;  but  such  sales  were  made  with  the  full  consent 
and  approbation  of  the  said  Nokes,  who,  on  3d  July,  1846,  made  and 
signed  the  following  agreement. 

"I,  J.  W.  Nokes,  late  of,"  &c,  "do  hereby  consent  and  agree  that 
it  shall  and  may  be  lawful  to  and  for  the  said  H.  Birkbeck,  of,"  &c, 
"and  J.  H.  Gurney,  of,"  &c,  "mortgagees  of  my  estates  at  Bromley 
and  adjoining  parishes  in  the  county  of  Kent,  under  or  by  virtue  of  an 
indenture  of  mortgage  bearing  date  on  or  about  the  20th  day  of  June, 
1844,  and  made  between  me,  the  undersigned  J.  W.  Nokes,  of  the  first 
part,"  &c,  "  to  proceed  to  a  sale  of  all  or  any  part  of  the  hereditaments 
and  premises  described  or  mentioned  in  the  schedule  hereunder  written 
(being  part  and  parcel  of  the  said  estates),  without  first  .giving  me  any 
notice  in  writing,  under  their  hands  or  otherwise,  to  pay  off  the  principal 
moneys  which  are  or  shall  or  may  be  due  on  the  security  of  the  said  in- 
denture of  mortgage :  it  being  my  intention,  by  this  agreement  under 
my  hand,  to  waive  the  said  notice  and  the  delivery  or  service  thereof, 
and  all  right  thereto,  so  far  as  relates  to  the  hereditaments  and  premises 
comprised  in  the  said  ^schedule.  Given  under  my  hand  this  3d  r*-i  go 
day  of  July,  1846.  J.  W.  Nokes."     L      m 

The  schedule  of  the  hereditaments  referred  to  then  followed. 

The  indenture  mentioned  in  the  foregoing  agreement  is  the  above 
mentioned  indenture  of  mortgage ;  and  the  several  lands  contracted  for 
by  plaintiff,  as  hereinbefore  stated,  are  parcel  of  the  premises  mentioned 
in  the  schedule  above  written,  forming  part  of  the  said  agreement. 

The  plaintiff  was  ready  to  complete  his  said  several  purchases:  but, 
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on  receiving  the  abstract  of  title,  objected  that  the  three  months'  notice 
had  not  been  given  to  Nokes,  in  conformity  with  and  as  provided  for 
by  the  above-mentioned  power  of  sale ;  and  that,  as  Nokes  had  parted 
with  his  reversion  to  the  subsequent  mortgagees,  he  had  no  power  to 
waive  the  notice. 

On  7th  October,  1847,  plaintiff  gave  formal  notice  of  rescinding  the 
contracts,  and  requiring  back  from  the  defendants  the  said  several  deposits : 
and,  on  their  refusal  to  comply,  the  present  action  was  brought,  to 
recover  back  the  money  so  deposited. 

On  16th  June,  1847,  a  deed  was  executed  by  Nokes,  the  mortgagor, 
and  the  several  other  parties  to  the  mortgage,  such  parties  having  such 
interest  in  the  premises  as  therein  described.  This  deed  accompanied 
and  was  made  part  of  the  case. 

It  was  made  between  H.  Birkbeck  and  J.  H.  Gurney  of  the  first  part, 
several  encumbrancers,  under  charges  created  by  Nokes  since  the  mort- 
*1631  &aSe  °^  ^fck  June>  *1844  (some  preceding  and  some  subsequent 
to  the  sales  to  plaintiff),  of  other  parts,  respectively,  Nokes  of 
the  eleventh  part,  and  John  Blake  of  the  twelfth  part.  It  recited  the 
said  mortgage,  the  said  several  encumbrances,  and  the  said  sales ;  that 
no  notice  in  writing  had  been  given  previously  to  the  sales ;  that  the 
validity  of  the  sales  had  been  disputed;  and  that  the  parties  to  those 
presents  had  agreed  to  confirm  the  same ;  and  it  was  witnessed :  "  that 
in  pursuance  of  the  said  agreement,  it  is  hereby  declared  and  agreed, 
between  and  by  the  parties  to  these  presents,  that,  although  no  notice 
to  pay  off  the  principal  moneys  for  the  time  being  due  on  the  security 
of  the  said  indenture  of  the  20th  day  of  June,  1844,  was  delivered  or 
left  by  the  said  H.  Birkbeck  and  J.  H.  Gurney,  or  either  of  them,  pre- 
viously to  the  said  sales,  in  pursuance  of  the  provision  in  that  behalf 
contained  in  the  last-mentioned  indenture,  and  notwithstanding  any  other 
defect,  irregularity,  or  impropriety  whatsoever,  if  any,  in  the  said  sales, 
or  any  of  them,  the  said  sales  and  every  of  them  shall  be  valid  and 
effectual  to  all  intents  and  purposes ;  and  the  same  sales,  and  every  of 
them,  are  and  is  hereby  ratified  and  confirmed  accordingly ;  and  that  all 
the  powers  and  provisions  contained  in  the  said  indenture  of  the  20th 
day  of  June,  1844,  and  in,"  &c.  (another  indenture,  not  material  here), 
"  for  the  receipt  of  purchase-moneys,  and  otherwise  for  the  protection 
of  purchasers,  shall  be  in  full  force,  and  apply  to  the  said  sales  and 
every  of  them,  and  shall  protect  the  purchasers  at  the  same,  and  every 
of  them,  in  as  full  and  ample  a  manner  as  if  the  same  sales  and  every 
of  them  had  been  in  all  respects  conformable  and  authorized  by  the 
*1641  Powers  or  tru8ts  of  sale,  contained  in  the  said  ^indentures,  re- 
spectively, and  the  said  several  parties  hereto  had  expressly  con- 
curred in  the  same  sales." 

The  writ  was  issued  in  this  cause  on  29th  May,  1848. 

"Under  these  circumstances,  the  plaintiff  contends  that  he  is  entitled, 
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bj  reason  of  a  defect  in  the  title,  to  recover  back  the  deposits  with  inte- 
rest thereon ;  and  that  such  defect  is  not  aided  by  the  said  deed  of  the 
16th  June,  1847.  And,  if  the  Court  shall  be  of  opinion  in  the  affirma- 
tive, then  the  said  verdict  for  the  plaintiff  is  to  stand  for  such  amount 
as  the  Court  shall  adjudge.  But,  if  the  Court  should  be  of  a  contrary 
opinion,  then  a  verdict  is  to  be  entered  for  the  defendants." 

Boyle,  for  the  plaintiff.  The  plaintiff  did  not  get  the  title  for  which 
he  bargained.  He  is  warranted  in  rescinding  the  contract,  if  the  title 
was  not,  af  the  time  of  the  contract,  that  which  it  was  then  described 
to  be.  Such  a  defect  cannot  be  cured  by  a  different  title  being  com- 
pleted after  the  contract.  The  deed  of  1847  would  give  a  title  partly 
under  those  persons  who  became  mortgagees  after  the  mortgage  of  20th 
Jane,  1844 ;  but  the  contract  was  for  a  title  simply  through  the  mort- 
gagees under  that  mortgage.  Again,  the  agreement  of  3d  July,  1846, 
is  no  answer  to  the  plaintiff's  claim.  It  set-up  an  authority  from  Nokes, 
which  would  create  a  title  very  different  from  that  for  which  the  plaintiff 
contracted.  Besides,  Nokes  had  not  the  power  to  waive  the  notice :  the 
later  mortgagees  are  not  bound  by  the  waiver.  That  he  had  lost  this 
power  results  from  the  principle  on  which  Noel  v.  Lord  Henley,  M'Clel. 
k  Y.  302,  was  decided,  and  which  is  also  laid  *down  in  1  Sugd.  ft. 
Pow.  47  (7th  ed.  c.  ii.  s.  2).  Reliance  may  be  placed  upon  the  L 
claose,  in  the  deed  of  20th  June,  l£44,  which  provides  that  the  receipts 
of  Birkbeck  and  Ourney  shall  discharge  the  person  paying  from  being 
obliged  to  inquire  into  the  necessity  or  propriety  of  any  sale  purporting 
to  be  made  in  pursuance  of  the  power  of  sale.  But  that  clause  applies 
merely  to  sales  made  under  the  power ;  and  it  would  protect  the  purchaser 
from  any  objection  arising  upon  a  suggestion  that  the  vendor  had 
exercised  the  power  so  as  not  to  answer  its  intended  purpose :  whereas 
the  power  here  is  not  exercised  at  all,  because  it  could  not  come  into 
existence  till  the  notice  was  given.  And,  further,  even  if  the  purchaser 
were  not  bound  to  inquire,  it  would  not  follow  that  he  might  not  act  upon 
a  defect  which  was  brought  to  his  notice :  Shepherd  v.  Keatley,  1  C.  M. 
k  R.  117,f  S.  C.  4  Tyrwh.  571  (relied  upon  in  Wheeler  v.  Wright,  7 
M.  &  W.  359,  362f),  Sellick  v.  Trevor,  11  M.  &  W.  722,  f  Cattell  v. 
Conrall,  3  Y.  &  C.  418,  418,  f  Fane  v.  Spencer,(a)  Tourville  v.  Naish,  3 
P.  Wms.  306,  and  other  cases  referred  to  in  2  Sugd.  Ven.  &  Pur.  1030 
—1036  (11th  ed.),  show  how  a  purchaser  is  fixed  by  notice  of  defects : 
and  Elliot  t;.  Edwards,  3  B.  &  P.  181,  cited  in  1  Sugd.  Vend.  &  Pur. 
532,  shows  that  the  Courts  of  law  will  notice  equitable  objections,  alleged 
by  a  purchaser.  [Lord  Campbell,  C.  J.  The  agreement  of  1846  and 
the  deed  of  1847  were  both  prior  to  the  rescinding  of  the  contract.] 
Time  was  here  of  the  essence  of  the  contract ;  for  the  plaintiff  was  not 
bound  to  wait,  and  might  have  recovered  his  money  back  the  *mo-  % 

ment  after  he  ascertained  the  defect;  Wilde  v.  Fort,  4  Taunt.  L 

(a)  Note  (a)  to  Fildes  v.  Hooker,  2  Mer.  430. 
VOL.  XV.— 14 
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334 :  the  title  ought  to  have  been  good  at  the  time  at  which  the  convey- 
ance could  be  called  for ;  Cornish  v.  Rowley,  1  Selw.  N.  P.  186, 187  (11th 
ed.),  Roper  v.  Coombes,  6  B.  &  C.  534  (E.  C.  L.  R.  vol.  13).  It  does 
not  even  appear  that  the  deed  of  1847  was  ever  made  known  to  the 
plaintiff:  but,  had  it  been  so,  that  would  not  have  cured  the  defect. 
The  plaintiff  has  at  best  only  a  title  offered  to  him  which,  upon  inquiry, 
he  might  or  might  not  ascertain  to  be  sufficient :  and  he  has  a  right  to 
recover  back  his  deposit  if  the  title  be  even  doubtful ;  Curling  v.  Shuttle- 
worth,  6  Bing.  121,  134  (E.  C.  L.  R.  vol.  19),  Dick  v.  Donald,  1  Bligh, 
N.  S.  655,  660,  661,  Wilde  v.  Fort. 

W.  Rogers,  contr&.  The  question  reserved  is,  whether  the  plaintiff 
can  recover  "by  reason  of  a  defect  in  the  title:"  and,  if  it  appear  that 
the  title  is  not  defective,  this  question  must  be  answered  in  favour  of 
the  defendants.  As  the  waiver  of  notice  puts  an  end  to  the  objection 
to  the  want  of  notice,  the  vendor,  before  the  contract  was  rescinded, 
was  in  a  position  to  convey.  [Lord  Campbell,  C.  J.  But  is  it  the 
title  for  which  the  plaintiff  bargained  ?]  The  only  variance  is  removed 
by  the  waiver*of  notice :  the  immediate  mortagees  had  only  equitable 
interests,  the  legal  estate  being  in  the  vendors.  And,  even  if  this  were, 
by  itself,  an  objection,  it  is  one  which  disappears  by  the  deed  of  1847 : 
if  the  Court  notices  the  equitable  encumbrances,  it  will  notice  their  dis- 
charge. In  Lord  Braybroke  v.  InScip,  8  Ves.  417,  436,  Lord  Eldon 
said,  that  "  the  abstract  is  complete,  whenever  it  appears,  that  upon 
certain  acts  done  the  legal  and  equitable  estates  will  be  in  the  *pur- 
J  chaser."  The  principle  for  which  the  defendant  contends  appears 
to  be  established  by  ToVnsend  v.  Champernown,  1  Y.  i  J.  449,  Berke- 
ley v.  Dauh,  16  Ves.  380,  and  Sidebotham  v.  Barrington,  3  Beav.  524, 
528,  4  Beav.  110,  5  Beav.  261.  The  argument  on  the  other  side,  that 
the  waiver  of  notice  will  not  bind  the  intermediate  mortgagees,  fails 
here,  because  they  agree  to  be  so  bound.  [Erle,  J.  How  do  we  see 
that  the  parties  to  the  deed  of  1847  comprehend  all  the  intermediate 
mortgagees  ?]     No  others  are  shown  to  exist. 

Boyle,  in  reply.  The  plaintiff  is  entitled  to  recover  under  the  terms 
of  the  question  proposed.  A  defect  in  the  title  means  a  defect  at  the 
time  of  the  contract.  The  only  question  is,  whether  the  defect  can  be 
remedied  by  subsequent  acts :  that  it  cannot,  appears  from  the  authori- 
ties cited,  and  from  the  principle  assumed  in  Dobell  v.  Hutchinson,  5 
A.  &  E.  356  (E.  C.  L.  R.  vol.  28).  Townsend  v.  Champernown,  1 
T.  &  J.  449,  referred  to  on  the  other  side,  to  show  that  a  title  is  good 
which  can  be  made  so,  was  the  case  of  a  mortgagor ;  the  Courts  of  equity 
look  only  to  the  beneficial  interest.  When  the  Master  reports  that  a 
good  title  can  be  made,  the  Court,  by  its  decree,  which  becomes  a  part 
of  the  title,  can  provide  that  a  party  suffering  by  the  delay  of  the  title 
shall  receive  some  sort  of  compensation.  But  here  the  sale  is  by  the 
mortgagees :  and  the  question  is  whether,  the  condition  of  sale  having 
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expressly  referred  the  contract  to  their  title,  another  title  can  be  sub- 
stituted. 

Lord  Campbell,  C.  J.  Assuming  the  question  to  be,  whether  the 
plaintiff  is  entitled  to  recover  his  *deposit,  I  am  of  opinion  that 
he  is.  If  the  question  were,  whether  a  good  title  could  be  finally  L 
made,  that  might  be  very  different.  Here  I  think  the  plaintiff  is  entitled 
to  rescind  the  contract,  and  consequently  to  recover  the  deposit.  The 
condition  of  the  sale  states  that  the  sale  is  made  by  the  first  mortgagees 
under  a  power  of  sale ;  and  it  turns  out  that  that  power  could  be  exercised 
only  upon  giving  three  months'  notice  to  the  mortgagor.  The  plaintiff 
had  a  right  to  suppose  that  he  would  have  a  simple  title  through  the 
first  mortgagee :  but  he  finds  out  that  the  power  of  sale  had  been  exer- 
cised without  the  notice.  But  then  it  is  said  that  the  mortgagor  had 
consented  to  this  before  the  sale.  The  question  therefore  is,  whether 
this  waiver  is  tantamount  to  notice.  As  against  himself,  he  might  waive : 
could  he  do  so  as  against  subsequent  mortgagees  ?  I  think  he  could 
not ;  and  that  therefore  the  first  mortgagees  could  not  sell  without  hav- 
ing given  the  specified  notice.  Then  look  at  the  position  in  which  the 
purchaser  is  placed.  He  is  put  to  find  out  the  different  mortgagees,  and 
to  get  them  all  to  join ;  a  matter  of  most  serious  anxiety  and  expense, 
which  he  could  not  expect  when  he  made  the  contract.  The  contract 
has  therefore  been  broken  on  the  part  of  the  vendor. 

Patteson,  J.  I  was  puzzled,  at  first,  as  to  what  was  really  submitted 
to  us.  Had  the  question  been,  whether  a  good  title  could  be  made  by 
all  parties  waiving  the  objection,  I  should  clearly  be  of  opinion  that  the 
plaintiff  could  not  recover.  But,  obviously,  the  question  submitted  to 
ns  is  not  that,  but  whether  the  purchaser  was  entitled  to  rescind  the 
contract  upon  a  waiver  being  shown  to  him  instead  of  the  notice. 
*The  eleventh  condition  is  very  material.  The  title  there  rrfftQ 
described  is  not  one  which  will  be  established  by  any  right  to  •-  * 
convey,  but  only  by  such  as  can  be  given  by  a  first  mortgagee  under  a 
power  of  sale.  Why  is  this  held  out?  Because,  if  the  mortgagee 
w  in  a  condition  to  sell  under  a  power  of  sale,  it  is  quite  immaterial 
what  the  title  is  in  other  respects ;  but,  if  he  was  not  in  that  condition, 
much  research  would  be  necessary  to  ascertain  whether  other  encum- 
brancers would  join,  and  other  trouble  would  be  occasioned.  He  is  not 
in  such  condition,  unless  a  waiver  of  the  notice  be  tantamount  to  actual 
notice.  Is  it  so  ?  Suppose  the  subsequent  mortgagees  had  refused  to 
ratify  the  waiver.  I  do  not  know  the  consequence ;  but  it  might  well 
lead  to  much  trouble  and  doubt ;  whereas  the  plaintiff  had  purchased 
under  a  notion  that  he  had  only  to  take  a  sale  from  the  first  mortgagees. 
Taking,  therefore,  the  view  which  I  have  mentioned  as  to  the  meaning 
of  the  question  submitted  to  us,  the  plaintiff  contracted  for  a  right  to 
get  what  he  has  not  got. 

Wightman,  J.     Though  the  question  is  not  so  framed  as  formally  to 
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raise  the  precise  point,  I  think  it  must  be  considered  to  be,  whether  the 
plaintiff  is  entitled  to  rescind  the  contract  and  recover  the  deposit.  He 
may,  I  think,  insist  that  he  is  entitled  to  have  a  conveyance  under  a 
power  of  sale,  and  that  any  title  made  good  by  subsequent  steps,  as  by 
getting  new  parties  to  join,  is  not  the  title  which  he  bargained  for ; 
though  possibly  it  may  be  a  good  title.  That  leads  to  the  question, 
whether  a  waiver  of  the  notice  by  the  mortgagor  is  equivalent  to  his 
having  notice  given  him,  or  whether  the  purchaser  may  insist  on  the 
*1 701  condition  of  *  absolute  notice,  there  being  other  mortgagees  who 

J  might  insist  upon  this.  It  is  not  necessary  to  contend  that  such 
mortgagees  could  succeed  if  they  made  the  objection,  it  is  enough  if  a 
question  would  arise.  In  strictness,  the  first  mortgagee  had  no  power 
to  sell  without  giving  a  written  three  months'  notice:  but  a  doubt 
occurred  to  me,  what  advantage  this  could  be  of  to  subsequent  encum- 
brancers, seeing  that  the  mortgagor,  if  he  did  receive  the  notice,  need 
not  communicate  that  fact  to  them.  On  the  other  hand,  if  they  were 
interested  in  it,  he  could  not  waive  any  part  of  the  condition.  It  might 
however  be  that,  if  he  got  the  notice,  they  might  obtain  information  of 
the  fact  without  being  told  of  it  by  him.  But,  even  if  that  weje  not  a 
valid  objection  on  their  part,  a  purchaser  might  well  consider  that  a  title 
under  a  simple  power  of  sale  was  far  more  definite  and  secure  than  a 
title  which  rested  on  the  chance  of  a  waiver  being  legal.  It  seems  there- 
fore to  me,  though  I  had  at  one  time  some  doubt,  that  the  title  does  not 
comply  with  the  terms  contemplated,  and  that  the  plaintiff  is  entitled  to 
recover. 

Erlb,  J.  The  question  proposed  is,  whether  the  plaintiff  is  entitled 
to  recover  by  reason  of  defect  of  title :  that  means,  in  such  an  action  as 
this,  whether  there  was  a  defect  in  making  out  the  title  contracted  for. 
If  there  was,  the  plaintiff  is  entitled  to  recover.  The  contract  was  for 
a  title  under  the  first  mortgagees,  having  a  power  of  sale.  They  have 
the  power  of  sale  only  on  condition  that  they  give  three  months'  notice 
and  the  money  is  not  paid.  The  purchaser,  therefore,  has  a  right  to 
see  whether  the  mortgagees  can  sell :  and  the  first  question  is,  whether 
*1711  tne  condition  has  been  ^performed.     The  mortgagees  say  that  it 

J  has  not ;  upon  which  the  purchaser  says  he  rescinds  the  contract. 
Then  the  mortgagees  say  that  they  have  done  what  is  equivalent,  by 
entering  into  an  arrangement  under  which  the  mortgagor  has  dispensed 
with  the  notice.  Now,  legally  speaking,  the  mortgagor,  before  dispens- 
ing with  the  notice,  had  conveyed  away  his  equity  of  redemption  ;  which 
conveyance  could  not  be  defeated,  unless  the  mortgagor  could  turn  the 
conditional  power  of  sale  into  an  absolute  one.  But,  after  conveying 
away  his  equity  of  redemption,  he  cannot  in  the  slightest  degree  inter- 
fere with  the  rights  he  has  parted  with ;  and  to  change  a  conditional 
power  of  sale  to  an  absolute  one  would  be  such  an  interference.  It 
comes  to  this,  therefore,  that  the  purchaser  is  asked  to  take  a  title  differ- 
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ent  from  that  for  which  he  contracted,  since  a  title  subject  to  claims  of 
subsequent  mortgagees  would  be  very  different  from  that  described  in 
the  condition  of  sale.  He  has  therefore  .a  right  to  say  that  the  vendor 
has  not  performed  his  contract.  Judgment  for  the  plaintiff. 
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There  u  no  rule  of  law  requiring  thai  counsel,  appearing  in  Court  for  a  party  who  pleads  in  person! 

should  be  instructed  by  an  attorney. 
,  Therefore,  where  a  Judge  at  nisi  prius  had  ruled  that  counsel  appearing  for  such  party,  and 

not  instructed  by  an  attorney,  could  not  cross-examine  or  address  the  jury,  the  Court  granted 

a  new  trial. 
But  the  usage  which  has  prevailed  at  the  bar,  that  counsel,  unless  in  some  excepted  cases, 

should  take  their  instructions  from  attorneys  only,  is  beneficial,  and  ought  to  be  maintained. 

Ejectment  for  messuages  and  lands  in  Gloucestershire.  The  defend- 
ants pleaded  "  in  their  own  proper  persons."  On  the  trial,  before  Patte- 
son,  J.,  at  *the  Gloucester  Spring  assizes  in  this  year,  the 
defendant  Davis  appeared  in  person :  Hale  was  absent.  Augustus 
Newton,  barrister,  appeared  as  counsel  for  the  defendants.  Patteson, 
J.,  inquired  if  any  attorney  was  present  for  either.  There  was  no 
attorney ;  but  Newton  stated  that  he  attended  for  the  defendants,  and 
that  he  had  received  actual  instructions  from  Davis,  who  was  present. 
The  learned  Judge  ruled  that  neither  defendant  could  appear  by  counsel, 
without  an  attorney ;  but  that  Davis  might  conduct  his  own  defence  with 
the  assistance  of  counsel  on  points  of  law.  The  question  in  the  cause 
tamed  wholly  on  a  niatter  of  fact  (namely,  whether  certain  sums  had 
been  paid  as  interest  on  a  mortgage,  or  as  rent) ;  and  the  learned  counsel 
was  not  permitted  to  cross-examine  or  address  the  jury.  Davis  put 
questions,  and  called  witnesses  of  his  own ;  but  neither  defendant  ad- 
dressed the  jury.     Verdict  for  plaintiff. 

A.  Newton,  in  this  term  (April  15th),  moved  for  a  new  trial  on  account 
of  the  above  ruling.  He  contended  that  there  was  no  law  or  established 
role  of  practice  which  precluded  counsel  from  appearing  in  a  cause  with- 
out being  instructed  by  an  attorney ;  that  it  had,  in  fact,  been  often 
done ;  and,  as  an  instance  ascertained  by  himself,  that  in  Rex  v.  The 
Lords  Commissioners  of  the  Treasury,  4  A.  &  E.  286  (E.  C.  L.  R.  vol. 
31),  (Ex  parte  Smyth),  the  present  Attorney-General  had  appeared  for 
Smyth  withoutesuch  instructions.  He  also  cited  Moscati  v.  Lawson,  7 
Car.  k  P.  82  (E.  C.  L.  R.  vol.  82),  and  Rex  v.  Sir  Francis  Burdett, 
there(a)  referred  to.  [Coleridge,  J.  There  can  be  no  doubt  that  in 
that  case  *Sir  F.  Burdett  had  an  attorney.]  Newton  also  men-  r+1  -„ 
tioned  the  practice  of  counsel  taking  instructions  from  prisoners,  *- 
and  being  assigned  by  the  Court  to  defend,  in  cases  of  felony.     And, 

(«)  7  Car.  4  P.  34  (R.  C.  L.  R.  vol.  32).    S.  C.  in  banc,  but  without  notice  of  this  point,  3  B.  4 
Aid.  717  (B.  C.  L.  R.  vol.  5),  4  B.  4  Aid.  96  (E.  C.  L.  R.  vol.  6).    See  p.  119  of  the  Utter  volume. 
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as  to  the  usage  generally  in  this  respect,  he  referred  to  3  Bla.  Com.  25 ; 
stat.  9  &  10  Vict.  c.  95  (County  Courts  Act),  s.  91 ;  stat.  6  &  7  W.  4, 
c.  114,  s.  1  (allowing  full  defence  by  counsel  or  attorney  in  cases  of 
felony) ;  4  Bla.  Com.  355,  and  note  (10)  in  Coleridge's  ed. ;  stat.  Westm. 
2, 1  stat.  13  Ed.  1,  c.  10.  A  rule  nisi  was  granted;  the  case  not  to  be 
set  down  in  the  new  trial  paper. 

Keating  now  showed  cause. (a)  It  may  be  questioned,  in  the  first 
place,  whether  Davis,  having  in  fact  assumed  the  conduct  of  his  case  so 
far  as  related  to  the  examination  of  the  witnesses,  and  taken  his  chance 
of  the  verdict,  can  now  object  that  he  was  entitled  to  have  the  case 
managed  by  another.  [Lord  Campbell,  C.  J.  He  did  not  assume  the  t 
conduct  of  the  case  till  after  his  demand,  that  he  should  act  by  counsel, 
had  been  made  and  refused.]  Then  as  to  the  general  question.  It 
was  suggested,  on  moving  for  this  rule,  that  the  practice  at  common  law 
was  the  same  in  civil  as  in  criminal  cases.  But  at  common  law  no  per- 
son, except  by  the  king's  license,  could  appear  by  either  counsel  or  at- 
torney. It  is  generally  supposed  that  the  first  statutory  alteration  of 
the  practice  was  made  by  the  statute  Westm.  2,  1  stat.  13  Ed.  1,  c.  10, 
to  which  both  Lord  Coke(fi)  and  Blackstone,  3  Comm.  26,  refer.  That 
*1 741  8tatute  enacted  that  parties,  under  certain  circumstances,  *might 
J  make  general  attorneys ;  which  put  an  end  to  the  analogy  between 
criminal  and  civil  proceedings.  The  practice  in  criminal  cases  of 
allowing  the  prisoner  counsel  to  whom  he,  being  at  the  bar  of  the  Court, 
personally  delivers  instructions,  is  comparatively  recent.  Whether  the 
analogy  between  the  two  classes  of  cases  be  considered  as  still  prevailing, 
or  as  having  been  put  an  end  to  by  1  stat.  13  Ed.  1,  c.  10,  the  argument 
in  support  of  the  rule  fails :  for  at  common  law  the  prisoner  could  not 
have  the  assistance  of  counsel  at  all.  [Patteson,  J.  When  was  a 
prisoner  first  considered  to  be  entitled  to  the  assistance  of  counsel  ?]  It 
is  difficult  to  fix  the  origin  of  the  practice.  Before  the  passing  of  stat. 
7  &  8  W.  3,  c.  3,  it  seems  that,  as  a  matter  of  favour,  prisoners  were 
allowed  to  have  counsel  to  argue  such  legal  points  as  were  thought  by 
the  Court  to  require  argument.  Then,  when  2  stat.  1  Ann.,  c.  9,  s.  3, 
had  enacted  that  witnesses  for  the  prisoner  in  treason  or  felony  should 
be  sworn,  the  indulgence  seems  to  have  passed  gradually  into  matter 
uf  right.  At  all  events  it  is  clear  that  the  analogy  between  civil  and 
criminal  proceedings  at  common  law,  if  adhered  to,  is  against  the  rule. 
But  there  is  no  such  analogy.  [Lord  Campbell,  C.  J.  I  think  we  shall 
bcarcely  be  able  to  decide  the  question  by  1  stat.  13  Ed.  1,  c.  10,  or  any 
other  statute.  It  must  turn  upon  a  general  rule  of  practice.]  No 
judicial  decision,  recognising  the  right  to  be  assisted  by  counsel  with- 
out an  attorney,  can  be  found :  and  the  understanding  in  the  profession  has 

(a)  Before  Lord  Campbell,  C.  J.,  Pattbsoh,  Wiohtmah  and  Erlk,  Js. 
(6)  See  Beecher's  case,  8  Rep.  58  a.  58  b.     Also,  Lord  Coke's  Commentary  on  stat  Westm. 
I  3  Ed.  1,  e.  42,  2  Inst  249 ;  and  stat  Morton,  20  H.  3,  c.  10,  2  Inst.  100. 
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been  that  counsel  must  be  instructed  by  attorney.  [Lord  Campbell,  C.  J. 
The  etiquette  of  the  bar  is  one  thing;  a  practice  which  is  to  bind  the  world 
is  another.]  The  distinction  would  be  dangerous:  if  counsel  has  a  right  to 
act,  he  should  be  bound  to  do  so.  [Lord  Campbell,  C.  J.  There  is  an 
^understanding  at  the  bar  that  a  Queen's  counsel  cannot  appear  r*17r 
for  the  plaintiff  in  a  civil  case  without  a  junior.  Could  a  Judge  *■ 
prevent  his  doing  so  ?]  He  could  not :  that  is  a  mere  arrangement 
between  counsel  and  counsel.  The  least  that  can  be  said  of  the  etiquette 
of  the  bar  is,  that  it  is  evidence  of  the  practice.  [Lord  Campbell, 
C.  J.  Long  before  the  statute  Westm.  2,  there  were  counsel,  both  coun- 
ters and  apprentices.]  A  Serjeant  countor  seems  to  be  first  mentioned 
in  the  Statute  Westm.  1,  3  Ed.  1,  c.  29.  [Lord  Campbell,  C.  J.  Clergy- 
men used  to  give  their  assistance  before  the  aula  regis :  the  present  black 
patch  represents  what  was  worn  to  conceal  the  tonsure.  See  1  Bla. 
Comm.  24,  note  *.]  Moscati  v.  Lawson,  7  C.  &  P.  32  (E.  C.  L.  R.  vol. 
32),  was  referred  to  on  the  motion :  but  there  the  question  was,  not  as 
to  instructing  counsel  by  attorney,  but  as  to  the  province  of  the  coun 
sel.  The  practice  said  to  have  been  adopted  in  Rex  v.  The  Lords  Com- 
missioners of  the  Treasury,  4  A.  &  E.  286  (E.  C.  L.  R.  vol.  81),  would 
be  insufficient  to  show  the  usage  of  the  Court:  but  in  fact  it  does  not 
appear  that  the  attention  of  the  Court  was  drawn  to  the  point.  In  Rex 
v.  Burdett(a)  there  was  an  attorney.  Stat.  6  &  7  W.  4,  c.  114,  s.  1, 
which  gives  the  prisoner  the  right  to  have  the  jury  addressed  by  his 
counsel,  does  not  affect  the  present  question :  but,  if  it  be  said  that 
counsel  are  there  mentioned  without  anything  being  added  as  to  instruc- 
tion by  an  attorney,  the  answer  is,  that  the  statute  assumes,  without 
express  mention,  that  the  proper  practice,  whatever  it  be,  as  to  instruct- 
ing counsel,  will  be  followed.  In  stat.  7  &  8  W.  8,  c.  8,  s.  1,  it  is 
enacted  that  the  Court  shall  assign  counsel  to  the  prisoner  in  cases  of 
treason,  which  counsel  shall  have  access  to  him :  there,  because.  fJM  _ 
the  ordinary  *practice  is  not  followed,  the  direction  is  express.  ■■ 
In  civil  cases,  stat.  11  H.  7,  c.  12,  directs  expressly  that  the  Court  shall 
assign  both  counsel  and  attorney  to  a  party  appearing  in  form&  pauperis. 
[Lord  Campbell,  C.  J.  If  this  rule  were  made  absolute,  it  would  not 
sanction  the  doing,  by  any  other  than  an  attorney,  of  those  acts  which 
now  can  be  done  by  no  other.]  It  will  not  be  easy  to  draw  a  line  of 
distinction  in  this  respect.  The  County  Courts  Act,  9  &  10  Vict.  c.  95, 
s.  91,  speaks  of  "a  barrister  at  law  instructed  by  such  attorney:"  it 
can  hardly  be  supposed  that  what  is  here  assumed  to  be  essential  in  a 
County  Court  will  be  less  strictly  insisted  upon  in  a  Court  of  Nisi  Prius 
Expediency  is  strongly  against  the  rule  :  a  confusion  of  the  characters 
of  attorney  and  counsel  would  be  very  mischievous.  It  is  asked  how 
the  Court  is  to  know  whether  in  fact  the  counsel  is  instructed  by  an 
attorney,  and  whether  a  collateral  issue  must  be  tried.     In  practice,  if 

(a)  Referred  to  in  7  C.  A  P.  34  (E.  C.  L.  R.  toI.  *2). 
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the  law  be  once  pronounced  on  the  point,  no  difficulty  will  arise.  The 
record  will  show  that  there  is  an  attorney.  On  the  other  hand,  the 
Court,  if  counsel  and  parties  act  without  an  attorney,  loses  that  control 
which  is  exercised  over  the  attorney.  At  this  moment,  the  Court  can* 
not  tell  whether  the  counsel  who  is  to  support  this  rule  is  instructed  by 
the  party.  If  the  rule  be  discharged  with  costs,  how  is  the  defendant 
personally  fixed  ?  [Lord  Campbell,  C.  J.  I  believe  that,  in  the  Scotch 
courts,  if  a  counsel  appear  and  say  that  he  is  instructed,  that  is  taken 
as  equivalent  to  a  mandate.]  It  appears  that  anciently,  in  Scotch  civil 
cases,  the  advocate  stood  by  the  side  of  the  party.  The  mere  circum- 
♦1771  stance,  which  must  be  conceded,  that  the  practice  now  *contended 

J  for  ought  not  to  be  the  ordinary  practice,  shows  that  it  involves 
some  impropriety.  A  counsel  is  privileged  to  state  facts  from  his  instruc- 
tions ;  that  is  guarded  by  the  responsibility  of  the  attorney ;  but  it  will 
become  a  very  dangerous  privilege  if  there  be  no  such  responsible 
person. 

A.  Newton,  coutrcL  The  defendant  Davis,  in  this  case,  has  person- 
ally instructed  counsel  both  to  make  the  motion  and  support  the  rule : 
that  is  an  answer  to  one  of  the  objections  urged.  To  argue  from  the 
etiquette  of  the  bar  is  to  beg  the  question :  and  the  practice  of  taking 
instructions  from  a  prisoner  at  the  bar  of  a  criminal  court  proves  that 
there  is  no  such  peremptory  etiquette.  The  language  of  stat.  9  &  10 
Vict.  c.  95,  s.  91,  « to  argue  any  question  as  counsel  for  any  .other 
person  in  any  proceeding  in  any  Court  holden  under  this  act,"  shows 
that  no  inference  can  arise  from  it  as  to  the  practice  of  the  superior 
Courts.  In  the  County  Court,  it  is  enacted  that  no  person  shall  appear 
for  another  without  the  permission  of  the  judge :  but,  in  the  superior 
Courts,  the  appearance  takes  place,  not  at  the  time  of  the  trial,  but  in 
banc.  [Lord  Campbell,  C.  J.  You  contend  that  etiquette  is  no  bar 
to  the  acceptance  of  a  retainer  from  a  party  in  person.  Do  you  say 
that  counsel  may,  under  any  circumstances,  appear  for  a  party  in  per- 
son, either  with  or  without  a  fee  ?]  He  may.  It  is  matter  for  his  own 
consideration.  [Lord  Campbell,  C.  J.  Could  he  object  to  the  amount 
of  the  fee,  or  must  he  take  any,  however  low  ?]  That  is  regulated  by 
practice.  [Lord  Campbell,  C.  J.  Then  you  still  resort  to  etiquette. 
#1  7q-.  Erle,  J.     Might  a  barrister,  receiving  a  brief  by  the  *post,  go 

J  to  any  place  to  conduct  a  cause  ?]  It  is  not  necessary  to  carry 
the  argument  so  far.  The  etiquette  limiting  a  barrister  to  a  particular 
circuit  is  useful  to  the  public  as  well  as  the  bar.  According  to  Mr. 
Serjeant  Manning,  Preface  to  Serviens  ad  Legem,(a)  p.  ix.,  the  practice 
of  pleading  by  "  conteurs,"  and  not  in  person,  became  unavoidable  under 
the  Norman  jurisprudence.     He  says  that :  "  Upon  the  introduction  of 

(a)  Manning's  "  Serviens  ad  Legem :  A  Report  of  Proceedings  before  the  Judicial  Com- 
mittee/' Ac,  "  in  relation  to  a  warrant  for  the  suppression  of  the  ancient  privileges  of  tbe 
8erjeants  at  Law."    1840. 
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Norman  pleadings  in  the  Aula  Regia  or  superior  Court  of  England,  it 
became  absolutely  necessary  that  the  pleadings  should  be  conducted  by 
persons  conversant  in  the  law,  and  familiar  with  the  language  of  Nor- 
mandy; and  parties  were  not  allowed  to  conduct  their  own  causes." 
"The  fees  receivable  by  the  'countor'  appear  to  have  induced  the 
Conqueror,  or  some  of  his  more  immediate  successors,  to  treat  the  office 
as  a  serjeanty  in  gross."  The  intervention  of  an  attorney  seems  to  have 
been  the  effect  of  stat.  Westm.  2,  1  stat.  13  Ed.  1,  c.  10:  before  that 
practice  grew  up  the  communication  between  the  "countor"  and  his 
client  must  have  been  immediate.  To  employ  a  Serjeant  was  almost  a 
matter  of  necessity  in  the  Common  Pleas,  when  the  rule  was  that  every 
plea  except  the  general  issue  must  be  signed  by  a  Serjeant,  and  that  no 
plea  so  signed  could  be  replied  to  but  by  a  Serjeant;  Simpson  v.  Neale, 
2  Wils.  74  ;(a)  and  it  would  have  been  hard  if  a  Serjeant  could  neverthe- 
less have  refused  to  act  unless  employed  by  an  attorney.(i)  The  practice 
in  the  ^criminal  courts  has  not  been  disputed ;  and  there  is  no  r#1  -Q 
legal  distinction  between  the  Crown  side  and  the  civil  side  of  Her  "- 
Majesty's  courts.  Indeed  criminal  cases  are  often  tried  at  Nisi  Prius. 
[Lord  Campbell,  C.  J.  We  refuse  to  hear  a  criminal  information 
moved  for  by  any  but  counsel.]  Those  are  applications  for  an  extraordi- 
nary interference  of  the  Court.  In  the  House  of  Lords  it  is  never 
asked  whether  counsel  are  employed  by  any  attorney.  [Lord  Campbell, 
C.  J.  The  form  of  order  there  is,  that  the  party  be  heard  "by  himself, 
his  counsel,  attorney,  or  agent."]  Before  the  Judicial  committee,  the 
party  for  whom  counsel  appear  is  understood  to  conduct  his  appeal  in 
person.  It  has  been  suggested  that,  if  attorneys  are  not  employed,  the 
Court  has  not  a  proper  control  over  the  conduct  of  a  cause :  but  Black- 
stone  says,  3  Comm.  29 :  "  It  hath  been  holden  that  a  counsel  is  not 
answerable  for  any  matter  by  him  spoken,  relative  to  the  cause  in  hand, 
and  suggested  in  his  client's  instructions ;  although  it  should  reflect  upon 
the  reputation  of  another,  and  even  prove  absolutely  groundless :  but 
if  he  mentions  an  untruth  of  his  own  invention,  or  even  upon  instruc- 
tions if  it  be  impertinent  to  the  cause  in  hand,  he  is  then  liable  to  an 
action  from  the  party  injured.  And  counsel  guilty  of  deceit  or  collusion 
are  punishable  by  the  statute  Westm.  1,  8  Ed.  1,  c.  29,  with  imprison- 
ment for  a  year  and  a  day,  and  perpetual  silence  in  the  courts ;  a  punish- 
ment still  sometimes  inflicted  for  gross  ^misdemeanors  in  practice."  r+1  ft~ 
Therefore,  if  counsel  were  uninstructed,  or  not  bona*  fide  acting  *• 
upon  instructions,  there  would  be  no  want  of  remedy,  [Lord  Campbell, 
G.  J.    The  opposite  party  suffers  a  disadvantage  in  losing  the  remedy 

(«)  See  Hubert  v.  Lord  Weymouth,  2  W.  Bl.  816;  Brooker  v.  Simpson,  2  B.  4  P,  336. 

(i)  Lord  C&mpbbll,  C.  J.,  here  mentioned  the  statement  in  the  preface  to  3  Mod.  p.  xiii.,  that 
"in  the  tenth  year  of  Qoeen  Elisabeth  there  was  but  one  Serjeant  at  the  Common  Pleas  bar  far 
•  vhole  term  together,  and  that  was  Serjeant  Bendloee  ,•  and  I  do  not  read  that  he  had  any 
bonnets  there."  See  the  preface  to  Benloe's  Reports,  2d  page.  Bat  see  also,  as  to  this  tradition, 
8*jt  Manning's  note  xxvii.  to  Serriens  ad  Legem,  p.  211,  and  note  (a)  to  p.  138*.  UsiiL 
VOL.  XV.— 15  H  2 
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which  he  may  now  have,  both  against  the  adverse  party  and  against  his 
attorney,  if  anything  irregular  is  done.]  That  applies  where  the  attorney 
has  acted  out  of  the  legitimate  course  of  his  employment.  But  the 
objection  now  suggested  would  extend  to  the  appearing  of  a  party  in 
person  under  any  circumstances.  [Lord  Campbell,  G.  J.  The  practice 
you  contend  for  might  make  the  vexation  much  more  formidable.]  The 
Court  can  go  no  farther  than  to  see  that  the  barrister  is  employed  by 
the  party :  if  there  is  no  attorney,  it  cannot  require  that  one  shall  be 
retained.  The  barrister  is  not  bound  to  ascertain  that  the  person 
instructing  him  is  an  attorney.  And,  even  if  he  be  not  a  qualified 
attorney,  the  Court,  in  favour  of  the  client,  will  recognise  the  proceed- 
ings taken  under  his  instructions.(a)  A  member  of  the  bar  cannot  lose 
more  in  dignity  by  conferring  with  the  suitor  in  a  civil  than  in  a  crimi- 
nal case. 

Newton  then  said  that  he  was  furnished  with  many  instances  in  which 
counsel  had  received  briefs  from  parties  in  person,  and  that  he  had  the 
briefs,  but  not  verified  by  affidavit.  And  he  stated  that  Lord  Brougham, 
when  at  the  bar,  had  accepted  briefs,  but  without  fees,  in  some  proceed- 
ings for  the  purpose  of  setting  aside  annuities,  the  client  being  a  gen- 
tleman in  the  north  of  England  who  was  his  friend  and  in  embarrassed 
*181T  circumstance85  and  would  not  employ  an  *attorney.  He  also 
referred  again  to  Rex  v.  The  Lords  Commissioners  of  the  Trea- 
sury, 4  A.  4  E.  286  (E.  C.  L.  R.  vol.  31),  cited  in  moving  for  this  rule. 
And  he  stated  that,  in  a  case  {Ex  parte  Nesbit)  in  Michaelmas  term, 
1844,  on  application  for  a  habeas  corpus,  counsel  had  taken  briefs  from 
the  wife  of  the  party  applying.  [Lord  Campbell,  C.  J.  That  comes 
within  the  analogy  of  criminal  cases.  On  the  first  day  of  my  sitting 
in  this  Court,  we  heard  a  motion  for  a  habeas  corpus  by  a  woman  on 
behalf  of  her  husband  :(b)  and  I  did  not  hesitate  to  hear  a  woman  as 
counsel  in  such  a  case.  For  that  we  had  the  authority  of  "Hale,  C.  J., 
in  the  case  of  John  Bunyan.(e)]     In  Moscati  v.  Lawson,  7  Car.  &  P. 

(a)  See  Glyn  v.  Hutchinson,  2  A.  4  E.  660  (E.  C.  L.  R.  voL  29) j  Prioe  v.  Carter,  7  Q.  B.  838 
(E.  C.  L.  R.  vol.  53). 

(6)  Ex  parte  Cobbett  April  15th,  1851.  Before  Lord  Campbell,  C.  J.,  Pattesoh,  Wight***, 
and  Erle,  Js.  Mrs.  Cobbett  desired  to  move  the  Court  for  a  habeas  corpus  to  bring  her  husband 
into  Court  for  the  purpose  of  moving  for  his  discharge  from  the  Queen's  prison,  he  being,  at 
was  alleged,  in  custody  without  any  legal  warrant  of  commitment  The  Court  looked  at  the 
affidavits  produced,  and  refused  to  entertain  the  application,  because  a  motion  bad  before  been 
made  to  the  same  effect,  and  decided  upon  (November  23d,  1849),  and  the  present  affidavits  dis- 
closed no  new  matter.  But  Lord  Campbell,  C  J.,  said :  If  you  had  shown  any  new  ground  of 
application,  we  would  have  heard  you.  The  wifo  of  John  Bunyan  was  heard  on  behalf  of  her 
husband  when  he  was  a  prisoner;  and  we  should  have  done  the  same. 

In  Cobbett  v.  Hudson,  at  the  Summer  assises  for  Surrey,  1850,  the  plaintiff,  on  the  cause  being 
palled  on,  did  not  appear  either  in  person  or  by  attorney,  his  wife  only  attending,  and  proposing 
to  conduct  the  cause  on  his  behalf,  which  Pollock,  C  B.,  refused  to  permit,  and  directed  a  non- 
suit ;  and  this  Court  distinguished  the  case  from  Ex  parte  Cobbett  (supra),  and  refused,  on 
motion,  to  set  the  nonsuit  aside.     Michaelmas  term  (November  2d),  1860 ;  post 

(c)  See  Southey's  Life  of  Bunyan,  prefixed  to  the  Pilgrim's  Progress  (ed.  ''830),  pp.  lxiii — Ixv. 
Lord  Campbell's  Lives  of  the  Chief  Justices,  vol.  i.  pp.  669,  660. 


15  ADOLPHUS  &  ELLIS.   N.  S.  181 

32  (E.  C.  L.  R.  vol.  32),(a)  Alderson,  B.,  seems  to  have  admitted  that 
counsel  might  conduct  a  cause  under  the  immediate  instruction  of  a 
party  appearing  *in  person.  [Lord  Campbell,  C.  J.  The  pre-  r*i  go 
sent  question  never  arose.  Cases  in  which  the  whole  question 
has  been  how  far  counsel  might  assist  a  party  pleading  in  person  are 
not  applicable  here.]  The  ordinary  practice  in  criminal  cases  is  recog- 
nised by  the  enactment  of  stat.  7  &  8  W.  3,  c.  3,  s.  1,  that,  on  indict- 
ment for  high  treason,  the  court  before  whom  the  person  or  persons  shall 
be  tried  is  "  authorized  and  required  immediately,  upon  his  or  their 
request,  to  assign  to  such  person  and  persons  such  and  so  many  counsel, 
not  exceeding  two,  as  the  person  or  persons  shall  desire,  to  whom 
such  counsel  shall  have  frcf  access  at  all  seasonable  hours."  [Lord 
Campbell,  C.  J.  We  will  confer  with  the  other  Judges,  and  consider 
how  the  rule  ought  to  be  laid  down.]  Cur.  adv.  vult. 

Lord  Campbell,  C.  J.,  on  a  subsequent  day  of  the  term  (May  8th), 
delivered  the  judgment  of  the  Court. 

In  this  case  we  are  called  upon  to  consider  whether,  in  the  superior 
courts,  there  be  a  rule  of  law  which  prevents  a  defendant  in  a  civil  suit 
who  has  appeared  to  the  process  in  person  from  having,  in  the  stages  of 
the  suit  in  which  counsel  if  regularly  instructed  by  an  attorney  might 
assist  him,  the  assistance  of  counsel  instructed  by  himself  without  an 
attorney.  There  certainly  has  been  an  understanding  in  the  profession 
that  a  barrister  ought  not  to  accept  a  brief  in  a  civil  suit,  except  from 
an  attorney ;  and  I  believe  that  it  is  for  the  benefit  of  the  suitors,  and 
for  the  satisfactory  administration  of  justice,  that  this  understanding 
should  be  generally  acted  upon.  But  we  are  of  opinion  *that  r*i  qq 
there  is  no  rule  of  law  by  which  it  can  be  enforced. 

The  only  statutable  provision  upon  the  subject  is  by  the  late  County 
Courts  Act,.  9  &  10  Vict.  c.  95,  s.  91,  which  enacts  that  a  barrister  shall 
not  be  entitled  to  appear  in  any  of  the  said  courts,  unless  he  be  instruct- 
ed by  an  attorney.  The  statute  of  Westminster,^)  allowing  an  appear- 
ance by  attorney,  the  statute  7  &  8  W.  3,  c.  3,  allowing,  in  cases  of 
treason,  a  full  defence  by  two  counsel,  and  the  statute  6  k  7  W.  4,  c. 
114,  allowing  a  full  defence  by  counsel  in  all  cases  of  felony,  are  silent 
as  to  the  manner  in  which  counsel  are*to  be  instructed.    . 

This  being  a  matter  of  procedure,  the  Judges  of  their  own  authority 
night,  according  to  their  view  of  what  was  fit,  have  laid  down  a  general 
rale  determining  under  what  conditions  and  restrictions  barristers  should 
be  permitted  to  plead  before  them,  and  have  pre-audience :  but  no  such 
rule  is  to  be  found. 

The  alleged  restriction,  therefore,  must  depend  upon  usage  from  which 
it  might  be  inferred  that  such  a  rule  had  been  promulgated,  although 
not  now  extant  in  writing. 

In  criminal  Courts  it  is  conceded  that  the  practice  for  a  barrister  not 

(a)  But  in  the  particular  eaae  there  was  an  attorney.     Sco  p.  36. 
(h)  Weetm.  2.  1  staL  13  Ed.  1,  e.  10. 
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to  plead  unless  instructed  by  an  attorney  does  not  prevail ;  and  we  all 
know  instances  in  which,  with  the  sanction,  and  at  the  suggestion,  of 
jndges,  barristers  have  defended  prisoners  without  the  intervention  of 
an  attorney. 

There  would  be  great  difficulty  in  drawing  a  strict  distinction  for  this 
♦184.1  P111!*086  between  civil  and  criminal  *proceedings,  and  between 
J  civil  and  criminal  Courts.  The  obligation  upon  the  owner  of 
land  to  repair  a  highway  may  be  tried  upon  an  indictment ;  and  a  man 
may  be  charged  with  an  offence  in  the  shape  of  an  action  to  recover  a 
penalty.  On  the  circuit  we  familiarly  talk  of  the  Grown  side  and  of  the 
Civil  side ;  but  questions  respecting  insolvent  debtors  used  to  be  dis- 
cussed and  determined  in  the  Crown  Com*  ;  and  at  Nisi  Pritts  there  are 
tried  not  only  cases  of  mandamus  and  quo  warranto,  but  criminal  in- 
formations and  indictments  for  misdemeanors.  Even  an  indictment  for 
the  crime  of  murder  may  be  removed  into  this  Court  by  certiorari,  and 
tried  at  Nisi  Prius. 

In  strictly  civil  cases  the  usage  has  not  been  invariably  uniform,  as 
we  must  presume  it  would  have  been  had  it  been  regulated  by  a  law 
which  admits  of  no  exceptions.  Instances  have  been  mentioned  to  us  in 
which  counsel  of  great  eminence  and  "high  honour  have  thought  that 
from  peculiar  circumstances  they  were  justified,  sometimes  with,  some- 
times without  a  fee,  in  holding  a  brief  delivered  to  them  by  the  party, 
no  attorney  being  employed. 

There  is  no  decided  case  which  can  assist  us ;  for  in  Rex  v.  Sir  Francis 
Burdett,  cited  7  Car.  &  P.  34  (E.  C.  L.  R.  vol.  32),  and  Moscati  v.  Law- 
son,  7  Car.  k  P.  32  (E.  C.  L.  R.  vol.  32),  the  question  was  not  respect- 
ing the  intervention  of  an  attorney,  but  whether,  if  a  party  conducts  the 
trial  himself  as  his  own  counsel,  he  may  likewise  have  the  assistance  of 
counsel  to  argue  questions  of  law  and  to  examine  witnesses. 

If  immemorial  usage  be  relied  upon,  we  must  remember  that  Serjeants 

countors  and  other  counsel  existed  in  England  long  before  the  time  of 

4t1Q-1  Edward  I. ;  *and  there  seems  every  reason  to  believe  that  they 

J  long  continued  to  communicate  directly  with  the  parties.     Chaucer 

speaks  of 

MA  Sergeant  ofthe  lawe  ware  and  wise, 
That  often  hadde  yben  at  the  parvi8."(a) 

The  Pervise  is  well  known  to  have  been  a  sort  of  Exchange  at  St.  Paul's, 
where  all  ranks  met  to  do  business,  and  the  Serjeants  at  law,  like  Roman 
patrons,  gave  advice  to  all  who  came  to  consult  them.  Afterwards  each 
Serjeant  at  law  had  a  pillar  in  the  Cathedral  assigned  to  him,  where  he 
stood  and  conversed  with  his  clients.  The  advantage  to  be  derived  from 
subdividing  the  business  of  conducting  a  suit,  and  having  two  orders  in 
the  profession  of  the  law  between  whom  it  should  be  distributed,  became 
more  and  more  felt ;  but  for  a  long  time  the  attorney  only  sued  out 

(a)  Prologue  to  Canterbury  Tale*,  p.  175.    Tyrwhitt's  ed.  1822.    VoL  i.  p.  175. 
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process  and  did  what  was  necessary  in  the  offices  of  the  Court  for 
bringing  the  cause  to  trial,  and  for  having  execution  on  the  judgment. 
I  highly  approve  of  the  demarcation  finally  drawn  between  the  functions 
of  the  attorney  and  those  of  the  counsel,  and  I  believe  that  the  interven- 
tion of  the  attorney  between  the  counsel  and  the  party  has  greatly  con- 
tributed, not  only  to  the  dignity  of  the  bar,  but  to  the  improvement  of 
English  jurisprudence.  I  revert  to  the  practice  of  former  ages  only  for 
the  purpose  of  showing  that  the  onus  here  does  not  lie  upon  the  defend- 
ants to  vouch  an  act  of  parliament  or  rule  of  court,  or  decision,  to  sup- 
port the  privilege  which  they  claim. 

I  am  by  no  means  insensible  of  the  inconvenience  *which  may  r*1Rfi 
arise  from  this  privilege  being  judicially  recognised.  But  I  do  L 
earoestly  trust  that  it  will  not  alter  the  almost  uniform  usage  which  has 
prevailed  upon  the  subject  for  more  than  a  century,  and  that  the  inter- 
ference of  the  Judges  to  rectify  any  abuse  of  it  will  not  be  necessary. 
Exceptional  cases  may  again  occur,  though  very  rarely,  when  it  may  be 
fit  for  barristers  to  plead  in  civil  suits,  instructed  only  by  the  parties ; 
bat  I  hope  that  they  will  continue  generally  to  adhere  to  what  has  been 
considered  the  etiquette  of  the  bar.  Although  conscientiously  bound 
and  ever  ready  to  render  their  best  assistance  for  the  discovery  of  truth 
and  the  vindication  of  right,  they  are  at  liberty,  under  the  control  of 
the  Courts,  to  lay  down  conditions  upon  which,  for  the  public  good, 
their  services  are  to  be  obtained.  • 

Nor  can  that  highly  honourable  and  useful  branch  of  the  profession, 
the  attorneys,  be  prejudiced  by  this  decision ;  for  it  would  be  penal  for 
any  class  of  men  to  perform  any  of  the  functions  which  properly  belong 
to  an  attorney ;  and  their  intermediary  agency  between  the  parties  and 
the  counsel,  so  conducive  to  the  due  administration  of  justice,  will  I  hope 
remain  unimpaired. 

At  any  rate  we  can  at  present  only  look  to  see  how  the  law  is ;  leaving 
any  inconvenience  which  may  be  produced  by  it  to  be  remedied  by  the 
authority  of  the  Judges  or  the  Legislature. 

For  these  reasons,  we  are  of  opinion  that  the  rule  for  a  new  trial 
ought  to  be  made  absolute.  Rule  absolute.(a) 

(a)  See  note  at  p.  225,  pott 


*RANKIN  v.  HAMILTON.    May  6.  [*187 

Id  aa  action  founded  upon  a  document  in  which  both  parties  hare  an  interest,  and  which  waa 
in  the  possession  of  one,  but  is  said  bj  him  to  have  been  lost,  a  Judge  cannot  order  that, 
if  such  party  does  not  produce  the  document  to  be  stamped,  a  copy  duly  stamped  shall  be 
read  in  evidence  at  the  trial,  and  that  the  original  shall  not  then  be  produced  on  the  other 
fide,  nor  objection  taken  to  the  want  of  a  stamp  on  the  original. 

Tbe  Court  rescinded  such  an  order,  after  it  had  been  enforced  by  the  Judge  at  Nisi  Prius,  ana 
made  a  rule  of  Court 
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This  was  an  action  on  an  award,  which  had  been  drawn  on  unstamped 
paper.  The  plaintiff's  attorney,  before  trial,  took  out  a  summons  calling 
on  the  attorney  for  the  defendant  to  show  cause  why  he  should  not  pro- 
duce the  award  for  the  purpose  of  its  being  stamped.  On  the  hearing, 
before  Coleridge,  J.,  the  defendant  stated,  by  affidavit,  that  he  was 
unable  to  find  the  award  (which  had  been  delivered  to  him  by  the  umpire 
about  a  year  before),  and  believed  it  to  have  been  lost  or  accidentally 
destroyed.  The  learned  Judge  thereupon  declined  to  make  any  order. 
The  plaintiff's  attorney  then  took  out  another  summons,  to  show  cause 
why  defendant  should  not  produce  the  award  to  be  stamped,  at  plaintiffs 
expense,  or  why,  upon  a  copy  of  such  award  being  duly  stamped  and 
read  in  evidence  at  the  trial,  defendant  should  not  be  precluded  from 
producing  the  original  at  the  trial,  and  from  setting  up  the  want  of  a 
stamp  on  the  original  as  an  objection  to  the  admissibility  of  the  copy. 
On  the  hearing,  before  Erle,  J.  (June  23d,  1849),  the  summons  was 
opposed,  on  the  grounds  that  the  learned  Judge  had  not  jurisdiction  to 
make  such  an  order,  and  that  a  similar  application  had  already  been 
dismissed  by  another  Judge.  Erle,  J.,  after  hearing  counsel  on  both 
sides,  made  the  following  order:  «  That  the  defendant  produce  the  award 
or  valuation  upon  which  this  action  is  brought,  at  the  Stamp  office,  Somer- 
set House,  for  the  purpose  of  being  duly  stamped,  at  the  expense  of  the 
*1881  pla*ntiff  >  or  ^at,  uPon  a  P°Py  °f  *8U°h  award  or  valuation  being 
J  duly  stamped,  and  read  4n  evidence  at  the  trial  thereof,  the  de- 
fendant be  precluded  from  producing  the  original  at  the  trial,  and  from 
setting  up  the  want  of  a  stamp  upon  the  original  award  as  an  objection 
to  the  admissibility  of  such  copy." 

The  cause  was  tried,  before  Lord  Denman,  G.  J.,  at  the  sittings  in 
Middlesex  after  Trinity  term,  1849;  and  the  plaintiff's  counsel  put  in 
a  stamped  copy  of  the  award.  The  admissibility  of  this  was  disputed ; 
but,  the  order  of  Erle,  J.,  being  read,  the  Lord  Chief  Justice  received 
the  evidence ;  the  defendant's  counsel  tendering  a  bill  of  exceptions.(a) 
A  verdict  was  found  for  the  plaintiff. 

In  Michaelmas  term  (November  2d),  the  order  of  Erle,  J.,  was  made 
a  rule  of  Court,  on  motion  by  the  plaintiff.  In  the  same  term,  Novem- 
ber 20th,  the  plaintiff  obtained  a  rule  nisi  for  an  attachment  against 
the  defendant  for  a  contempt  of  the  order,  now  a  rule  of  Court,  in  setting 
up  the  want  of  stamp  on  the  priginal  award  as  an  objection  to  the  ad- 
missibility of  the  copy.  And,  on  November  24th,  Orowder,  for  the 
defendant,  obtained  a  rule  to  show  cause  why  the  order  of  Erle,  J., 
should  not  be  rescinded,  and  the  plaintiff's  rule  of  November  20th 
discharged. 

The  bill  of  exceptions  had  been  signed,  but  not  sealed,  by  the  Lord 

(a)  The  ground  of  exception  afterwards  stated  in  writing  was :  That  the  document  could  not 
be  received  in  evidence,  "  because  the  original  is  required  bj  law  to  be  stamped,  and  such 
original  has  not  been  stamped,  either  as  an  award  or  appraisement,  or  with  any  other  stamp 
according  to  law." 
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Chief  Justice,  the  defendant's  attorney  having  handed  the  draft  to  the 
attorney  for  the  plaintiff,  who  had  not  returned  it.  Summonses  to 
•enforce  his  doing  so  were  served  (July  10th  and  November  3d)  r*-ioa 
but  dismissed  on  hearing. 

The  above  facts  appeared  by  affidavits  which  were  put  in  on  each  side. 

Watoon  and  Phipson,  in  last  Hilary  term,(a)  showed  cause  against 
the  defendant's  rule. (6)  The  Judge  was  right  in  granting  the  order,  if 
he  was  satisfied  that  the  defendant  had  the  award,  or  that  he  had  im- 
properly made  away  with  it.  He  held  it  as  trustee  for  himself  and  the 
plaintiff,  and  was  bound  to  produce  it  for  the  purpose  of  being  stamped, 
or  to  waive  any  objection  to  the  want  of  a  stamp.  The  plaintiff  had  no 
remedy  in  his  own  power.  [Wightman,  J.  The  duty,  here,  would  have 
been  paid  on  an  instrument  which  was  not  the  award.  Suppose  there 
had  been  a  Judge's  order  that  the  duty  should  be  paid  at  the  Stamp . 
office  and  this  document  thereupon  admitted.  Gould  that  have  been 
valid  ?]  In  Bouafield  v.  Godfrey,  5  Bing.  418  (E.  C.  L.  R.  vol.  15), 
where  the  defendant  kept  back  a  written  agreement  on  which  the  action 
was  brought,  the  Court  of  Common  Pleas  affirmed  the  order  of  a  Judge 
that,  if  the  defendant  would  not  produce  the  document  to  be  stamped, 
the  'plaintiff  should  be  at  liberty  to  give  a  copy  in  evidence,  and  r*10n 
the  defendant  should  be  precluded  from  putting  in  the  original.  L 
Best,  C.  J.,  said:  "If  the  office  think  fit  to  stamp  the  copy  it  may  be 
produced  at  the  trial,  and  the  defendant  shall  be  precluded  from  pro- 
ducing the  original  to  defeat  it.  This  will  in  nowise  injure  the  revenue, 
and  does  not  impeach  the  case  of  Rippiner  v.  Wright,  2  B.  &  Aid.  478. 
But  the  Stamp  office  is  not  to  be  made  an  engine  to  assist  the  defend- 
ant in  his  own  iniquity.''  In  the  present  case  np  injury  is  done  to 
the  revenue.  The  mere  writing  upon  unstamped  paper  of  something 
which  requires  a  stamp  is  not  in  itself  an  offence,  as  appears  by  various 
enactments  in  the  stamp  laws  which  give  time  for  imposing  a  stamp 
after  execution,  without  payment  of  penalty. (c)  [Wightman,  J. 
The  original  is  to  be  stamped.]  If  a  copy  be  stamped,  the  revenue 
loses  nothing.  In  Blair  v.  Ormond,  1  De  Gex  &  Smale,  428,  434, 
the  plaintiff's  case  turned  upon. a  deed  which  he  alleged  to  have 
Jeen  in  the  possession  of  one  Wood,  whose  representatives  the  de- 
fendants were,  and  to  have  been  fraudulently  destroyed  or  put  away  by 
him.  The  defendants  had  not  the  document,  and  were  not  charged  with 
fraud.    It  appeared  by  secondary  evidence  (a  bill  of  solicitors'  costs, 

(<0  January  30th.  Before  Coleridge  and  Wightm ah,  Jb.  See  p.  147,  note  (a),  &nte\ 
(*)  WaUon  began  by  a  preliminary  objection,  that  the  rule  was  not  drawn  up  on  reading  thn 
ifidavits  used  at  the  hearing  before  Erle,  J. ;  and  he  cited  Heath  v.  Nesbitt,  2  Dowl.  N.  S. 
1041.  He  also  objected  that  the  motion  came  too  late,  after  the  order  of  Erle,  J.,  had  been 
flude  a  rale  of  Court ;  citing  Wilson  v.  Northorp,  4  Dowl.  441.  It  was  answered  that,  as  counse1. 
tftcr  taking  the  objections,  had  gone  into  the  rest  of  the  case,  they  were  virtually  waived  :  and 
^ightmah,  J.,  observed  that  the  question  now  before  the  Court  stood  independent  of  anything 
tat  might  bare  appeared  on  cue  affidavits  not  produced. 
(c)  Pkijmm  cited,  among  others,  stat.  23  G.  3,  o.  58,  s.  6. 
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delivered  to,  and  settled  with,  Wofld)  that  such  a  deed  had  been  exe- 
cuted, but  insufficiently  stamped.  A  draft  of  the  deed  was  then  tendered 
in  evidence  for  the  plaintiff:  and  Bruce,  V.  C,  after  argument,  consented 
to  receive  it,  if  properly  stamped.  Smith  v.  Henley,  1  Phillips,  391, 
895,  was  there  cited ;  in  which  case  it  appears  that  Lord  Lyndhurst,  C, 
*iqii  wou^>  under  similar  circumstances,  have  ^admitted  a  copy  if  one 

-1  could  have  been  furnished.  Bousfield  v.  Godfrey,  5  Bing.  418 
(E.  G.  L.  R.  vol.  15),  was  recognised  as  an  authority  in  both  cases. 
[Coleridge,  J.  It  may  be  a  question  whether  a  Judge  at  Chambers 
has  the  same  power  in  this  respect  as  a  Court  of  Equity.]  There  is  an 
equitable  jurisdiction  in  such  a  case,  though  to  be  exercised  with  caution. 
It  cannot  be  contended  that,  because  a  document  is  lost,  the  Judge  has 
less  authority  than  he  would  have  had  if  it  had  still  been  in  the  defend- 
ant's custody,  the  difficulty  arising  from  his  default.  The  Judge,  tt 
any  rate,  had  power  to  restrain  the  defendant  from  setting  up  the  alleged 
defect  at  the  trial.  In  Rippiner  v.  Wright,  2  B.  &  Aid.  478,  there  was 
no  case  on  which  an  equitable  jurisdiction  could  be  grounded ;  and  it 
does  not  appear  that  the  Stamp  office  would  have  been  secured  against 
loss.  In  Bateman  v.  Phillips,  4  Taunt.  157, (a)  which  may  be  cited  on 
the  other  side,  a  rule  was  moved  for  in  the  alternative,  that  the  defend- 
ant should  produce  a  document  to  be  stamped,  or  that  a  copy  might  be 
given  in  evidence  and  the  defendant  estopped  from  producing  the  original. 
Mansfield,  C.  J.,  only  expressed  a  doubt  whether  the  latter  alternative 
could  have  been  allowed ;  but  the  other  was  granted.  Travis  v.  Col- 
lins, 2  Cro.  &  J.  625,t  S-  C.  2  Tyr.  726,  will  be  relied!  upon  for  the 
defendant ;  but  the  only  decision  there  was  that,  where  there  had  been 
two  parts  of  an  agreement,  one  in  the  possession  of  each  party,  the 
Court  could  not  order  the  production  of  one  part  on  motion  by  a  re- 
*i  Q91  Presentat*ve  °f  the  Partv  ^ho  hftd  held  *the  other ;  at  least  without 

J  proof  that  the  part  held  by  that  person  could  not  be  obtained. 
Where  an  instrument  is  in  two  parts,  the  person  having  one  part  holds 
it  for  himself,  and  not  as  trustee  for  both. 

Crowder  and  Hugh  Hill,  contra\  The  order  is  in  direct  opposition  to 
the  statute  law,  which  makes  an  unstamped  instrument  wholly  unavail- 
ing. The  enactments  which  have  authorized  stamping  after  an  instru- 
ment has  been  drawn  apply  only  to  the  original.  Mere  hardship  is  no 
ground  for  resisting  an  application  to  enforce  the  stamp  laws :  and  a 
great  inconsistency  would  follow  if  this  order  were  kept  in  force :  a  bill 
of  exceptions  has  been  tendered,  on  which  the  defendant  must  succeed : 
a  new  trial  will  take  place,  in  which  the  evidence  before  given  cannot 
be  received :  yet  in  the  mean  time  the  defendant  will  be  attached  for 
having  objected  to  its  reception.     A  judge  has  no  power  to  restrain  a 

(a)  See  also,  in  the  judgment  of  this  Court,  pp.  108,  9,  post,  a  notice  of  Morrow  v.  Saundew 
I  Brod.  £  B.  318  (E.  C.  L.  R.  vol.  5),  and  Cooke  v.  Tanswell,  1  B.  M.  465  (S.  C,  in  later  stage* 
8  Taunt.  131,  450,  £.  C.  L.  R.  vol.  4).     No  further  mention  of  these  cues  is  thought  necessar? 
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party  at  Nisi  Prius  from  insisting  upon  a  rule  of  evidence.  As  to  the 
authorities :  in  Rippiner  v.  Wright,  2  B.  &  Aid.  478,  the  unstamped 
document,  of  which  parol  proof  was  offered,  had  been  wilfully  destroyed 
by  the  very  party  who  objected  to  the  evidence :  yet  this  Court  held  it 
inadmissible.  [Coleridge,  J.  If  a  Court  of  equity  ordered  an  action 
to  be  brought  on  certain  terms,  one  of  which  was  that  evidence  should 
be  admitted  at  Nisi  Prius  contrary  to  the  rules  of  law,  the  Judge  at  Nisi 
Prius  would  not  be  bound  to  try  the  cause  otherwise  than  by  those  rules; 
yet  the  order  might  be  good,  and  binding  in  the  Court  of  Equity.]  In 
Smith  v.  Henley,  1  Phillips,  395,  Lord  Lyndhurst,  C,  said  that  he 
should  be  *glad  to  act  upon  the  authority  of  Bousfield  v.  God-  r*i  no 
frey,  5  Bing.  418  (E.  C.  L.  R.  vol.  15),  but  not  that  he  would  L 
have  ordered  the  copy  of  an  unstamped  document  to  be  admitted  at 
Nisi  Prius.  Nor  did  Bruce,  V.  C,  go  so  far  in  Blair  v.  Ormond,  1  De 
Gex  &  Smale,  428.  The  Vice  Chancellor,  in  that  case,  acted,  as  he 
said,  upon  the  authority  of  Bousfield  v.  Godfrey,  recognised  by  Lord 
Lyndhurst,  "  and  not  upon  his  own  opinion  :"  but  he  laid  down  a  pro- 
position not  warranted  by  that  case,  or  by  any  other  authority,  when 
he  said  that,  "  if  it  would  be  right  to  admit  a  copy  in  case  of  fraud, 
the  principle  would  seem  to  extend  to  admitting  a  copy  of  an  instrument 
lost  by  the  party  sought  to  be  charged,  "(a)  A  remark  of  Lord  Cot* 
tenham,  C,  in  The  Attorney-General  v.  The  Fishmongers'  Company, 
4  Myl.  &  C.  1,  5,  applies  in  principle  to  the  present  case.  A  motion 
was  there  made  that  the  relators  might  be  at  liberty,  on  the  hearing, 
"to  produce  and  read,"  "as  evidence,  the  will  of  Sir  Thomas  Knese- 
frorth,"  "proved  in  the  Prerogative  Court  on  the  8th  of  August,  1513, 
Uthough  the  same  was  not  stated  in  the  pleadings  of  the  cause."  His 
Lordship  said :  "  Now  it  is  very  properly  admitted  that  that  was  a  very 
ibsurd  application,  as  it  was  asking  neither  more  nor  less  than  this — 
that  the  Court  would,  before  the  hearing  of  the  cause,  declare  something 
to  be  evidence ;  whereas,  if  it  be  evidence,  the  party  may  use  it ;  and 
if  it  be  not  evidence,  the  Court  cannot  make  it  evidence  by  an  inter- 
locutory order."  So,  on  the  first  application  in  Travis  v.  Collins,  2  Cro- 
ft J.  625,f  S.  C.  2  Tyr.  726,  Lord  Lyndhurst  said  that,  if  the  Court 
were  to  make  the  order  then  prayed,  the  ^defendant  might  still  r*i  q^ 
tender  a  bill  of  exceptions  for  the  reception  of  improper  evidence. 
And  Batlet,  B.,  said  on  the  subsequent  application,  that  the  Court 
could  only  grant  a  rule  to  show  cause  why  the  copy  should  not  be 
stamped,  in  order  that  it  might  be  used  at  the  trial,  if  available :  but 
he  doubted  whether,  if  it  were  stamped,  and  the  evidence  tendered,  the 
defendant  could  be  restrained  from  objecting  that  the  original  was  not 
stamped.  Bousfield  v.  Godfrey  was  there  brought  under  the  notice  of 
the  Court  on  both  occasions.  In  Bousfield  v.  Godfrey,  the  agreement 
might  have  been  stamped  within  twenty-one  days  after  execution,  and 

(o)  P.  4S5. 

vol.  xv.— 16  L 
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would  have  been  so,  if  the  defendant  had  not  prevented  it :  and  this  was 
urged  on  behalf  of  the  plaintiffs  as  distinguishing  the  case  from  Rip- 
piner  v.  Wright,  2  B.  &  Aid.  478,  which  is  overruled  by  it  unless  the 
distinction  prevail.  At  all  events  this  Court  will  not  go  beyond  the  law 
acted  upon  in  Bousfield  t>.  Godfrey,  5  Bing.  418  (E.  G.  L.  R.  vol.  15), 
which  is  the  only  authority  in  support  of  the  present  order,  and  in  which 
the  decision  proceeded  on  the  ground  of  fraud.  Here  none  is  sug- 
gested.^) Cur.  adv.  vult. 

The  rule  for  an  attachment  was  enlarged. 

Coleridge,  J.,  now  delivered  the  judgment  of  the  Court.(a) 

This  was  a  rule  to  rescind  an  order  of  my  brother  Erlb,  since 
made  a  rule  of  Court,  and  which  directed  the  defendant  to  produce  an 
*19VI  awar<*  t0  De  stamped,  or,  *in  default  of  his  so  doing,  that,  if  the 
plaintiff  produced,  on  the  trial  of  an  issue  then  pending,  a  stamped 
copy,  the  defendant  should  be  prohibited  from  producing  the  original, 
or  objecting  that  it  had  never  been  stamped.  The  order  having  been 
made  in  June,  it  appears  that  the  original  was  not  produced  in  obedience 
to  it :  and,  the  trial  of  the  cause  coming  on  in  that  month,  the  defend- 
ant, disregarding  it,  objected  to  the  reception  of  a  stamped  copy,  on 
the  ground  that  the  original  had  never  been  stamped ;  which  objection 
was  however  overruled  by  Lord  Denman,  who  tried  the  cause ;  and,  the 
copy  having  been  admitted,  a  verdict  passed  for  the  plaintiff.  A  bill  of 
exceptions  was  thereupon  tendered  to  his  Lordship,  which  remains  at 
present  undisposed  of.  In  November  the  plaintiff  made  the  order  a 
rule  of  court. 

The  only  question  which  can  be  raised  on  this  case  is  as  to  the  power 
of  the  learned  Judge  to  make  the  order  prohibiting  the  defendant  from 
producing  a  document  at  a  trial,  or  making  an  objection  which,  under 
ordinary  circumstances,  he  would  clearly  have  been  entitled  to  make. 
If  the  Judge  had  jurisdiction  to  this  extent,  we  see  every  reason  to 
believe  that  he  exercised  his  discretion  properly.  The  Court  is  in  the 
habit  of  exercising  an  equitable  control  over  the  conduct  of  parties  in  a 
suit,  for  the  advancement  of  justice ;  and,  for  this  purpose,  will  prevent 
them  from  putting  on  the  record,  or  will  take  from  the  file,  if  put  on  it,  a 
plea  or  other  pleading  raising  an  issue  in  contravention  of  some  express 
or  implied  agreement.  Legh  v.  Legh,  1  B.  &  P.  447,  is  an  instance  of 
both :  the  Court  of  Common  Pleas  *there  first  set  aside  a  plea 
-*  of  release,  and  then,  not  under  the  statute  of  Anne,  but  by  its 
common  law  power,  refused  leave  to  the  defendant  to  plead  payment  of 
a  bond  sued  on  by  the  assignee  in  the  name  of  the  obligee,  to  whom, 
after  notice,  the  defendant  had  satisfied  the  debt,  and  by  whom  it  was 
released.  Innell  v.  Newman,  4  B.  &  Aid.  419  (E.  C.  L.  R.  vol.  6),(i)  is 
anotner  authority  proceeding  on  the  same  principle.     And  it  is  probable 

(a)  The  judgment  was  delivered  in  the  Bail  Court 

(6)  See  Eubanke  v.  Owen,  5  A.  St  B.  298  (E.  C.  L.  R.  vol.  31). 
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that,  if  the  plaintiff  here  had  applied  at  the  proper  season,  the  Court 
might  have  prevented  the  defendant  from  pleading  nul  agard,  unless  he 
would  consent  to  produce  the  original  award  and  suffer  it  to  be  stamped, 
or  agree  to  such  equitable  terms  as  would  let  in  the  only  proof  which 
his  fraudulent  conduct  left  in  the  power  of  the  plaintiff.  Such  a  mode 
of  proceeding  avoids  the  inconvenience  of  interfering  with  the  regular 
conduct  of  the  cause  at  Nisi  Prius:  and  this  distinction  has  been  pointed 
out  more  than  once.  In  Alner  v.  George,  1  Gamp.  892,  evidence  having 
been  given  by  the  defendant  of  an  account  stated  with  the  plaintiff  and 
a  receipt  in  full  given  by  him,  it  was  proposed  to  prove  that  the  plaintiff 
was  only  nominal,  and  the  receipt  given  by  him  collusively  to  defeat  his 
trustees,  who  were  suing  in  his  name.  Lord  Ellenborouqh  refused  to 
receive  the  evidence.  "  Perhaps,"  he  said,  "  if  any  motion  had  been 
made  in  term  time  to  prevent  the  defendant  from  availing  himself  of 
this  defence,"  "we  might  have  interfered.  Sitting  here  I  can  only  look 
to  the  strict  legal  rights  of  the  parties  upon  the  record/'  In  Travis  v. 
Collins,  2  C.  k  J.  625,  f  S.  C.  2  Tyr.  726,  where  a  rule  was  prayed  for 
that  secondary  evidence  of  an  agreement  might  be  given  in  evidence 
without  notice  to  produce  *the  original,  Lord  Lyndhtjrst  said :  rs|t1  ql_ 
"  If  we  were  to  make  such  an  order,  the  defendant  might,  never-  *■ 
theless,  tender  a  bill  of  exceptions  for  the  reception  of  improper  evi- 
dence." And,  when,  in  the  same  case,  a  rule  was  subsequently  applied 
for,  precisely  the  same  as  the  order  now  in  question,  Batley,  B.,  said : 
«  The  Court  cannot  do  more  than  grant  a  rule  to  show  cause  why  the 
copy  should  not  be  stamped,  in  order  that  it  may  be  used  at  the  trial, 
if  available.  It  is  doubtful  whether  we  can  restrain  the  defendant  from 
objecting  that  the  original  was  not  stamped ;  for  the  effect  of  such  an 
order  would  be,  to  alter  the  rule  of  evidence,  and  I  do  not  see  how  a 
Judge  at  the  trial  could,  under  the  circumstances,  refuse  to  seal  a  bill 
of  exceptions." 

Bousfield  v.  Godfrey,  5  Bing.  418  (E.  C.  L.  R.  vol.  15),  is  relied  on, 
however,  on  the  part  of  the  plaintiff,  and  is  expressly  in  point.  There, 
in  default  of  producing  the  original  to  be  stamped,  the  defendant  was 
ordered  to  give  the  plaintiff  a  copy  of  a  copy  which  he  admitted  to  be 
in  his  possession ;  and,  upon  such  copy  being  tendered  in  evidence,  he 
was  precluded  from  producing  the  original.  It  is  said  there  were  strong 
circumstances  of  fraud  in  that  case ;  and,  on  reading  the  report,  it  seems 
probable  that  the  Court  was  a  good  deal  influenced  by  that  consideration 
in  coming  to  its  judgment ;  but  what  is  more  material  to  the  present 
inquiry  is,  that  the  jurisdiction  of  the  Court  was  in  great  measure 
assumed,  and  the  argument  turned  mainly  on  the  effect  of  the  Stamp  Acts. 

Among  the  other  cases  relied  upon  in  argument  were  Bateman  v. 
Phillips,  4  Taunt.  157,  Morrow  v.  Saunders,  1  B.  &  B.  318  (E.  C.  L. 
R.  vol.  5),  and  *Cooke  v.  Tanswell,  1  B.  M.  465.     In  the  first 
the  rule  prayed  for  was  the  production  of  an  original  that  it  might  L    * 
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be  stamped,  or  that  the  plaintiff  might  be  at  liberty  to  read  a  true  copy 
at  the  trial,  and  the  defendant  be  estopped  from  producing  the  original. 
The  Court  made  the  rule  absolute  in  its  first  alternative,  and  said  they 
would  enforce  that  by  attachment,  but  refuted  it  in  the  latter.  1%  is, 
therefore,  no  authority  for  the  plaintiff  now ;  and  it  would  be  one  against 
him,  but  that  the  refusal  is  put  on  the  ground  of  protecting  the  revenue. 
Heath,  J.,  indeed,  seems  to  have  thought  the  Court  had  jurisdiction, 
and  likens  it  to  the  practice  of  ordering  defendant  to  produce  particulars 
of  set-off,  with  the  prohibition  of  giving  any  evidence  on  the  notice  of 
set-off  unless  the  order  had  been  complied  with.  This,  however,  seems 
to  stand  on  a  distinct  principle :  the  defendant  who  relies  on  a  set-off  is, 
in  reality,  for  that  purpose,  a  plaintiff;  and,  when  the  statute  2  G.  2,  c. 
22,  s.  13,  first  authorized  the  practice  of  setting  off  the  cross  demand 
instead  of  suing  for  it  in  a  cross  action,  or  having  recourse  to  a  Court 
of  Equity,  it  made  notice  at  the  time  of  pleading  a  condition  precedent ; 
and  the  Judges  may  well  have  held  that  the  condition  was  not  performed 
by  a  bare  notice,  specifying  no  particulars.  Morrow  v.  Saunders,  1  B. 
&  B.  318  (E.  C.  L.  R.  vol.  5),  was  merely  a  rule  to  inspect  and  take  a 
copy,  and  therefore  does  not  apply.  Cooke  v.  Tanswell  was  a  rule  to 
read  and  take  a  copy  of  an  indenture  of  apprenticeship ;  and  the  point 
discussed  was  the  sufficiency  of  the  affidavit  in  answer. 

Bousfield  v.  Godfrey,  5  Bing.  418  (E.  C.  L.  R.  vol.  15),  therefore,  stands 
*  i  alone.  The  objection  to  which  the  decision  in  it  is  open  in  *prin- 
-I  ciple  does  not  seem  to  have  been  considered ;  and  its  authority  is 
much  shaken  by  what  is  said  in  Travis  v.  Collins,  2  C.  &  J.  625, f  S.  C. 
2  Tyr.  726,  both  by  Lord  Lyndhurst  and  Baron  Baylky.  We  agree 
in  the  great  importance  of  abstaining  from  all  interference  with  the 
regular  course  of  proceeding  and  rules  of  evidence  at  Nisi  Prius.  If  a 
Judge  at  chambers  can  preclude  a  party  from  using  or  requiring  legal 
evidence  in  one  case,  it  is  difficult  to  see  what  limits  are  to  be  set  to  the 
interference  ;  and  uncertainty  in  the  general  practice  will  be  introduced, 
which  is  the  worst  sort  of  injustice,  in  torder  to  arrive  at  the  supposed 
justice  of  the  particular  case.  We  say  "supposed;"  for,  after  all,  the 
real  merits  must  be  often  but  imperfectly  ascertained  when  the  order  is 
made.  It  is  to  be  remembered,  too,  that  the  interference  is  almost 
always  unnecessary,  because  the  end  may  be  equally  obtained  without 
the  inconvenience  just  pointed  out,  by  the  Court's  exerting  its  inherent 
power  of  modifying  the  record,  and  shaping  the  issues  so  that  the  parties 
shall  be  compelled  to  try  the  real  question  fairly,  or  at  least  so  as  to 
preclude  either  from  having  the  benefit  of  any  advantage  obtained  by 
fraud. 

We  think,  therefore,  that  this  rule  should  be  made  absolute,  but  with- 
out costs.  Rule  absolute. 

The  rule  for  an  attachment  was  not  discussed,  and  was  discharged 
without  costs. 
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♦The  QUEEN  v.  TRAFFORD  and  KAY,  Esquires,.  Justices 

of  LANCASHIRE.    May  7.  L  20Q 

The  appeal  to  special  sessions  against  a  poor  rate,  given  by  stat  6  A  7  W.  4,  c.  96,  a.  6,  mnst  be 
prosecuted  within  the  same  time  as  the  appeal  to  general  or  quarter  sessions  under  stat  17  G. 
2,  e.  38,  s.  4 ;  that  is,  at  the  first  practicable  session. 

A  rule  nisi  was  obtained  last  term  for  a  mandamus  to  the  above- 
named  justices  to  hear  the  appeal  of  The  London  and  North  Western 
Railway  Company  against  a  rate,  by  which  the  Company  were  assessed 
to  the  relief  of  the  poor  of  Barton  upon  Irwell  in  the  county  of  Lancas- 
ter ;  the  amount  charged  being  13402.  19*.  Sd.(a)  The  material  facts 
stated  on  affidavit  for  and  against  the  rule  were  as  follows. 

The  rate  was  made,  December  7th,  1848.  On  21st  July,  1849,  the 
overseers  of  Barton  upon  Irwell  received  notice  from  the  Company 
(dated  July  12th)  that  they  intended  to  appeal  against  the  rate  at  the 
next  special  sessions  to  be  holden  under  the  Parochial  Assessment  Act, 
6  k  7  W.  4,  c.  96,  for  the  division  of  Manchester  (in  which  the  township 
of  Barton  upon  Irwell  is  situate) ;  the  grounds  of  appeal  being  inequality, 
unfair  or  incorrect  valuation,  and  overrating.  Between  the  making  of 
the  rate  and  this  special  session,  three  special  sessions  for  hearing  such 
appeals  had  been  holden  for  the  division  of  Manchester,  namely,  on 
December  28th,  1848,  and  March  29th  and  May  17th,  1849 ;  and  there 
had  been  three  general  quarter  sessions  of  the  peace  for  the  county,  at 
Salford,  namely,  on  January  8th,  April  9th,  and  July  9th,  1849.  By 
the  local  practice,  seven  days'  notice  of  appeal  is  required  for  the  special 
sessions,  and  fourteen  for  the  quarter  sessions.  No  new  rate  had  been 
made,  the  practice  in  this  township  being  to  lay  *one  poor  rate  fs|{9A1 
for  the  whole  year.  The  Company  paid  a  sum  on  account  of  the  L 
rate  in  question  on  December  28d,  1849.(6)  At  the  special  sessions 
holden  on  9th  August,  1849,  the  appeal  was  adjourned,  without  prejudice 
to  the  question  whether  or  not  it  had  been  brought  in  time.  The  parties 
appeared  at  the  special  sessions  holden  on  4th  December,  1849,  before 
Henry  Leigh  Trafford  and  John  Kay,  Esquires,  justices  for  the  division ; 
and  the  respondents  objected  that  the  appeal  was  too  late,  and  should 
have  been  carried  to  the  next  practicable  session,  namely  the  special 
session  of  December,  1848 ;  or,  at  all  events,  to  one  of  the  immediately 
following  sessions.  The  appellants  denied  that  there  existed  any  such 
role,  applicable  to  special  sessions  under  the  Parochial  Assessment  Act. 
The  magistrates  held  the  objection  good,  and  dismissed  the  appeal.  The 
respondents  did  not,  either  on  the  hearing  at  special  sessions  or  in  their 
affidavits,  impute  to  the  appellants  any  improper  motive  for  their  delay. 

(«)  St.  in  the  pound  on  8939/.  15*. 

(b)  This  fact  was  relied  upon  at  special  sessions,  bat  was  not  a  ground  of  the  decision  there ; 
Mr  was  it  urged  in  the  Queen's  Bench. 

L2 
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The  affidavits  contained  statements,  which  it  is  unnecssary  to  notice,  on 
the  merits  of  the  appeal ;  and  the  appellants  deposed  to  their  belief  that, 
if  it  were  heard,  the  assessment  would  be  reduced  by  5002. 

Watson  now  showed  cause.  The  appeal  to  special  sessions  is  given 
by  stat.  6  &  7  W.  4,  c.  96,  s.  6 ;  and  it  is  true  that  that  clause  does  not 
prescribe  any  limited  time  for  appealing.  But  it  must  be  understood 
that  there  shall  be  a  reasonable  limit.  The  justices,  under  this  act 
(sect.  7),  may  exercise  the  power  of  amending,  given  by  stats.  17  G.  2, 

*2021  C#  38,  8'  6>  and  41  G*  3'  U*  K'  *C*  23,  8#  1 ;  and  ll  WOuld  be  highl*V 
■*  inconvenient  if  they  could  be  required  to  do  this,  by  altering 

assessments,  and  inserting  or  striking  out  names,  long  after  the  making 
of  the  rate,  and  when  the  whole  state  of  things  in  the  district  might 
have  changed. 

Pashley,  contrd.,  was  then  called  upon  by  the  Court.  The  appeal 
clause,  stat.  6  &  7  W.  4,  c.  96,  s.  6,  imposing  no  regulation  as  to  time, 
must  be  construed  as  the  appeal  clause,  sect.  6,  of  stat.  43  Eliz.  c.  2, 
was  before  the  passing  of  stat.  17  G.  2,  c.  38,  s.  4 ;  namely,  as  giving 
the  right  without  limit  in  this  respect ;  Regina  v.  St.  Giles,  11  Mod.  259, 
Rex  v.  Coode,  1  Bott,  807,  pi.  290,  6th  ed.  By  the  last-mentioned  act, 
sect.  4,  the  appeal  to  general  or  quarter  sessions  must  be  to  "  the  next/ 
that  is,  by  the  prevailing  interpretation,  the  next  that  are  practicable. 
But  stat.  6  &  7  W.  4,  c.  96,  creates  a  right  of  appeal  which  is  not  to 
general  or  quarter  sessions,  but  to  special  sessions :  and  that  right, 
which  is  juris  posit ivi,  must  be  taken  as  it  is  granted :  the  Court  cannot 
superadd  the  words  "  next  practicable,"  where  the  enactment  does  not 
even  mention  the  "  next"  special  session.  The  only  limitation  of  the 
right  must  be  that  the  appeal  ought  to  be  preferred  within  a  reasonable 
time ;  and  the  time  is  reasonable  if  another  rate  has  not  yet  been  made. 
The  option  as  to  time  is  the  more  needful,  as  the  special  sessions  cannot 
respite  an  appeal,  not  being  a  continuing  Court ;  though  it  is  true  that 
they  may  adjourn.  The  appeal  here  has,  in  fact,  been  preferred  within 
a  year ;  and  there  are  analogies  in  favour  of  holding  that  to  be  a  rea- 
sonable interval.  A  year  and  a  day  has  been  the  time  limited  by  rules 
*9ft«n  °^  *aw  *^or  v^r*oua  purposes ;  as  for  the  appeal  of  death.  [Lord 
J  Campbell,  C.  J.  Has  such  a  rule  ever  been  applied  to  the  con- 
struction of  an  act  of  parliament  ?  Stat.  17  G.  2,  c.  88,  s.  4,  gives  an 
appeal  to  the  next  quarter  sessions,  which  is  construed  to  mean  the  next 
practicable  session.  Then,  when  another  statute  passes  on  the  same 
subject,  not  specifying  a  time,  you  say  it  is  reasonable  to  suppose  that 
the  Legislature  means  an  indefinite  time,  or  a  year  and  a  day.]  The 
intention  may  have  been  to  give  a  wider  scope  in  the  particular  cases  of 
appeal  for  inequality,  excess,  or  incorrect  valuation.  [Patteson,  J. 
Stat.  6  &  7  W.  4,  c.  96,  does  not  in  express  terms  give  an  appeal  at  all. 
In  the  absence  of  any  specific  direction,  must  not  we  take  it  that  the 
periods  of  holding  the  special  sessions  are  contemplated,  as  the  period* 
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of  holding  quarter  sessions  were  by  stat.  17  6.  2,  c.  38  ?]  No  reason 
appears  for  doing  so.  Magistrates,  throughout  the  country,  have  dif- 
fered on  the  construction. 

Lord  Campbell,  Q,  J.  It  is  clear  that  this  rule  must  be  discharged. 
We  are  called  upon  to  decide  what  is  intended  by  the  appeal  clause, 
sect.  6,  of  stat.  6  &  7  W.  4,  c.  96.  It  is  true  that  we  cannot  introduce 
any  qualification ;  but  we  must,  as  well  as  we  can,  interpret  the  mean- 
ing. And  I  think  that  is,  that  an  appeal  to  special  sessions  against  a 
rate  is  given,  for  the  sake  of  despatch  and  ecpnomy ;  but  that  the  appel- 
lant must  go  to  the  special  sessions  within  a  reasonable  time,  of  which 
the  justices  are  to  be  the  judges.  Mr.  Pashley  has,  rather  fantastically, 
limited  this  time  by  the  term  of  a  year  and  a  day ;  he  has  also  sug- 
gested that  the  limit  may  be  the  making  of  the  next  rate.  But  this 
♦does  not  agree  with  the  course  of  legislation  on  the  subject,  r^onj. 
Under  stat.  43  Eliz.  c.  2,  the  appeal  might  be  to  any  session.  *- 
The  inconvenience  caused  by  this  led  to  the  enactment  of  stat.  17  6.  2, 
c.  38,  8.  4,  which  required  the  appeal  to  be  brought  to  the  next  practi- 
cable general  or  quarter  session.  Then  stat.  6  &  7  W.  4,  c.  96,  substi- 
tutes the  recourse  to  special  sessions  as  a  more  speedy  and  economical 
remedy.  It  could  not  be  the  intention  in  that  statute  to  repeal  the 
limitation  imposed  by  stat.  17  6.  2,  c.  38,  and  give  an  indefinite  time. 
Yet,  according  to  Mr.  Pashley's  argument,  there  might,  at  the  distance 
of  a  year,  be  an  appeal  to  special  sessions,  and  after  that,  f  y  sect.  6  of 
stat.  6  &  7  W.  4,  c.  96,  the  appeal  might  be  carried  to  the  quarter  ses- 
sions, notwithstanding  the  limitation  in  stat.  17  G.  2,  c.  38. 

Patteson,  J.  We  must  read  stat.  6  &  7  W.  4,  c.  96,  s.  6,  with  a 
reference  to  stat.  17  6.  2,  c.  38.  The  first-mentioned  act  does  not  com- 
pel a  party  to  appeal  at  special  sessions :  he  has  an  option ;  and  it  is 
only  in  particular  cases  that  he  can  go  there ;  that  is,  where  a  question 
of  amount  or  value  arises.  It  would  be  strange  if  the  time  for  appeal 
were  unlimited  in  the  case  of  this  optional  application,  and  limited  where 
recourse  is  had  to  the  quarter  sessions.  It  is  true  that,  by  the  practice 
requiring  seven  days'  notice  of  appeal  to  the  special  sessions,  there 
might  not  be  time  left  for  carrying  the  appeal  on  to  the  first  general  or 
quarter  session :  but  the  appellant  might  then  go  to  the  next  but  one. 
To  say  that  he  may  apply  to  the  special  sessions  at  any  time,  or  at  any 
time  within  a  year,  would  be  quite  contrary  to  the  object  of  stat.  17  G. 
2,  c.  38. 

*Wightman,  J.  The  intention  of  stat.  6  k  7  W.  4,  c.  96,  s.  r*20c 
6,  was  despatch.  The  argument  for  the  appellants  here  would  L 
re-introduce  all  the  evils  which  the  statute  17  G.  2,  c.  38,  s.  4,  was 
designed  to  remedy.  By  the  late  act,  concurrent  jurisdictions  are 
introduced  in  the  case  of  rating.  But  it  would  be  very  inconsistent  to 
say  that,  if  the  quarter  sessions  are  resorted  to,  the  appeal  must  be  *o 


205  REGINA  v.  TRAFFORD.    E.  T.  1850 

the  next  practicable  session,  whereas,  if  recourse  is  had  to  special  ses- 
sions, a  year  and  a  day  may  be  allowed.(a) 

Rule  discharged  with  costs. 

(a)  Erle,  J.,  was  not  in  Court     » 


ELLISTON  v.  BERRYMAN.    May  7. 

Declaration,  in  assumpsit,  alleged  that  defendant  issued  a  fi.  fa.  on  a  judgment  against  M.,  whieh 
the  sheriff  delivered  to  plaintiff,  his  officer,  to  execute ;  and  plaintiff,  at  defendant's  request, 
seised  goods,  believing  them  to  be  M.'a ;  whereupon  G.  claimed  them,  and  gave  notice  to 
the  sheriff  not  to  sell  them :  and  in  consideration  of  the  premises,  and  that  plaintiff,  at  the 
request  of  defendant,  would  paj  no  attention  to  the  claim  or  notice,  and  would  proceed  to  a  sale, 
defendant  promised  plaintiff  to  indemnify  him  for  so  doing :  that  plaintiff  did  thereupon  pay  no 
attention,  Ac,  and  sold  the  goods,  and  levied,  and,  at  defendant's  request,  delivered  the  balance 
to  defendant:  that  afterwards  G.,  by  reason  of  the  premises,  impleaded  plaintiff  together  with 
the  sheriff  in  the  County  court,  in  trespass  on  tort,  for  seising  and  selling,  and  recovered 
against  plaintiff  and  the  sheriff  the  value  of  the  goods,  damages  and  costs ;  which  plaintiff, 
being  liable  (as  defendant  knew)  to  indemnify  the  sheriff,  paid  to  G. :  but  defendant  did  not 
indemnify.    On  special  demurrer, 

Held  a  good  declaration;  for  that  consideration  sufficiently  appeared ;  and  it  was  no  objection 
that  the  plaintiff's  disregard  of  the  claim  was  not  shown  with  sufficient  certainty  to  have  been 
otherwise  than  an  illegal  act;  or  that  plaintiff*  consistently  with  the  allegations,  might  have 
sold  in  the  mere  performance  of  his  duty ;  or  that  it  was  not  sufficiently  shown  that  G.  reco- 
vered solely  by  being  entitled  to  the  goods  seised,  and  not  by  any  irregularity  in  plaintiff's 
acts,  or  how  much  damage  accrued  from  the  selling,  how  much  from  the  seising j  or  that 
the  action  ii£he  County  court  was  against  the  sheriff  together  with  plaintiff. 

Assumpsit.  The  first  count  of  the  declaration  alleged  that,  whereas, 
before  the  making  of  the  promise  by  defendant,  after  mentioned,  to  wit, 
*9(\G1  ^Q1  February,  1849,  defendant  issued  out  of  the  Court  of  *Queen's 
J  Bench  a  testatum  fieri  facias,  directed  to  the  sheriff  of  Suffolk, 
commanding  him  that  of  the  goods  and  chattels  of  Miles  Willis  Rudland 
he  should  cause  to  be  made  a  debt  of  57/.  2*.,  which  the  now  defendant 
had  recovered  in  the  said  Court  against  M.  W.  R. ;  also  5/.  18*.  costs, 
&c,  with  interest,  &c,  as  by  the  statute,  &c. :  endorsed  to  levy  23/.  7*. 
and  2/.  for  writs,  &c,  and  interest,  &c. ;  Which  writ,  to  wit,  on,  &c,  was 
delivered  to  Thomas  James  Ireland,  who  then  and  to  the  time  of  the  sale 
after  mentioned  was.  sheriff  of  Suffolk :  averment  of  the  making  of  the 
sheriff's  warrant  directed  to  the  now  plaintiff,  who  then  and  till  the  sale 
was  his  officer,  and  delivery  of  the  same  to  plaintiff  to  be  executed ;  and 
that  plaintiff,  before  the  return  of  the  writ,  and  before  the  making  of  the 
promise  after  mentioned,  to  wit,  on,  &c,  at  defendant's  request,  and 
within  the  bailiwick  of  the  sheriff,  seized  and  took  in  execution,  and  at 
the  time  of  making  the  promise  after  mentioned  was  and  remained  in 
possession  of,  certain  goods  and  chattels,  to  wit,  &c.  (specifying  them), 
of  great  value,  to  wit,  15/.  18*.  6<2.,  as,  and  believing  the  same  to  be, 
the  proper  goods  and  chattels  of  the  said  M.  W.  R.,  subject  and  liable 
to  be  taken  in  execution  under  and  by  virtue  of  the  said  writ :  And  there- 
upon one  George  Harrington  Rudland  claimed  the  said  goods  and  chattels 
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as  being  the  proper  goods  and  chattels  of  him,  the  said  G.  H.  R.,  and 
gave  notice  to  the  sheriff  not  to  sell  or  otherwise  dispose  of  the  same  or 
any  part  thereof,  under  the  writ;  whereof  defendant  then  had  notice: 
And  thereupon  heretofore,  to  wit,  on,  &c,  in  consideration  of  the 
premises,  and  that  plaintiff,  at  the  request  of  defendant,  would  pay  no 
♦attention  to  the  said  notice  or  claim  of  G.  H.  R.,  and  would  rs(e9n- 
forthwith  proceed  to  a  sale  of  the  said  goods  and  chattels,  defend-  L 
jnt  then  promised  plaintiff  to  indemnify  him,  plaintiff,  for  so  doing: 
Averment  that  plaintiff,  confiding  in  the  said  promise  of  defendant,  did 
thereupon  pay  no  attention  to  the  said  notice  or  claim  of  G.  H.  R.,  and 
did,  to  wit,  on,  &c,  forthwith  proceed  to  a  sale  of,  and  did  sell,  the  said 
goods  and  chattels ;  whereof  defendant  then,  to  wit,  on,  &c,  had  notice : 
and  plaintiff  thereby  then  levied,  from  and  out  of  the  said  goods  and 
chattels,  a  certain  sum  of  money,  to  wit,  122.,  being  the  best  price,  &c. ; 
and,  after  deducting  thereout  the  reasonable  costs  and  charges  of  the 
said  levy,  at  the  request  of  defendant  paid  over  to  defendant,  and  de- 
fendant then  received  of  and  from  plaintiff,  a  certain  sum  of  money,  to 
wit,  9/.  17*.,  as  and  being  the  residue  thereof,  for  and  on  account  of  the 
moneys  endorsed  on  the  writ :  That  afterwards,  to  wit,  on,  Ac,  G.  H. 
R.,  by  reason  of  the  premises,  levied  his  plaint  against,  and  impleaded, 
the  now  plaintiff,  together  with  the  said  T.  J.  Ireland,  as  and  being  such 
sheriff,  in  the  County  Court  of  Suffolk,  "  in  an  action  for  trespass  on 
tort,"  for  the  seizing  and  selling  of  the  said  goods  and  chattels  in  man- 
ner aforesaid  (averment  of  the  case  of  the  plaint  having  arisen  within 
the  jurisdiction) :  and  such  proceedings  were  thereupon  had  in  the  said 
last-mentioned  court  that  the  said  G.  H.  R.  afterwards,  to  w%,  on,  &c, 
by  the  consideration  and  judgment  of  the  same  Court,  recovered  in  the 
same  plea  against  the  now  plaintiff  and  the  said  T.  J.  Ireland  the  value 
of  the  said  goods  and  chattels  on  occasion  of  the  said  levy  and  sale,  and 
the  costs  of  the  *said  G.  H.  R.  in  that  behalf;  that  is  to  say,  151.  rs|{9ftft 
b.  6rf.,  "  as  and  being  the  value  of  the  said  goods  and  chattels,  L 
for  his  damages,"  &c,  <<  together  with  the  further  sum  of  121.  10s.  for 
costs,"  "  whereof  the  now  plaintiff  and  the  said  T.  J.  Ireland  were  con- 
victed, as  by  the  record,"  &c. :  By  means  of  which  said  several  premises 
plaintiff  (he  the  plaintiff,  as  such  bailiff  and  officer,  being  then  bound  and 
liable  to  indemnify  and  save  harmless  the  said  T.  J.  Ireland  in  that 
behalf,  as  defendant,  at  the  several  times  as  aforesaid,  well  knew)  after- 
wards, to  wit,  on,  &c,  was  forced  and  obliged  to,  and  did  necessarily,  pay 
and  satisfy  to  the  said  G.  H.  R.  a  large  sum  of  money,  to  wit,  271. 18s. 
fa?.,  as  and  for  the  damages  and  costs  so  recovered ;  of  all  which  defend- 
ant afterwards,  and  before  the  commencement  of  this  suit,  to  wit,  on, 
&e.,  had  notice;  and  defendant  was  then  requested  by  plaintiff  to 
indemnify  him,  plaintiff,  according  to  and  in  pursuance  of  his  said 
promise,  and  to  repay  the  said  last-mentioned  sum  of  money :  Xet  defend* 
ut,  not  regarding,  Ac,  did  not  nor  would,  when  so  requested  as-  afore* 
vol.  xv.— 17 
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said,  or  at  any  other  time,  indemnify,  &c,  or  repay,  &c,  but  hath  wholly 
neglected,  &c,  and  still,  &c. 

Demurrer,  assigning  numerous  causes,  and,  among  them,  that  no  con- 
sideration appeared;  that  it  does  not  appear  with  certainty  that  the 
paying  no  attention  to  the  claim  Was  otherwise  than  an  illegal  act  on 
the  part  of  plaintiff,  or  that  plaintiff  sold  at  the  request  of  defendant, 
or  by  reason  of  the  indemnity,  and  that  it  appears  that  plaintiff  sold 
tinder  the  writ  and  in  performance  of  this  duty ;  that  the  promise  of 
defendant,  as  set  out,  shows  a  liability  on  the  part  of  defendant  to  in- 
♦on  demnify  plaintiff  only  against  acts  done  *by  him  singly,  and  not 
J  against  acts  done  by  him  jointly  with  T.  J.  Ireland,  and  that  the 
count  does  not  show  with  sufficient  certainty  that  plaintiff  has  been 
damnified  by  reason  of  any  single  act  of  his  own,  or  for  which  he  was  solely 
liable,  but  only  by  reason  of  an  act  done  by  him  jointly  with  T.  J.  Ire- 
land ;  and  that  therefore  the  count  contains  no  certain  statement  of  any 
sufficient  breach  of  defendant's  promise  in  that  count,  Ac.  (this  objection 
was  then  put  in  different  forms) :  that  defendant's  promise,  as  stated, 
creates  a  liability  on  the  part  of  defendant  to  indemnify  plaintiff  only 
so  far  as  plaintiff  might  be  damnified  through  selling  the  goods  and 
chattels  by  reason  of  6.  H.  R.  having  a  title  to  such  goods  against 
defendant  at  the  *  time  of  the  alleged  seizure,  and  not  against  every 
wrongful  act  or  acts  committed  by  plaintiff  and  the  sheriff,  which  might 
render  such  seizure  and  sale  illegal ;  and  that  it  is  consistent  with  the 
allegations  in  the  count  that  G.  H.  R.  recovered  by  reason  of  some 
insufficiency  or  irregularity  in  the  writ  or  process,  or  by  reason  of  some 
wrongful  ftct  of  T.  J.  Ireland  and  plaintiff  not  dependent  upon  the  title, 
notice,  or  claim  of  G.  H.  R.,  and  not  by  reason  of  his  being  entitled  to 
the  goods,  at  the  time  of  seizure  or  sale,  against  defendant  or  the  sheriff, 
provided  the  said  writ,  warrant,  and  process  had  been  sufficient  and 
regular  (this  objection  was  put  in  different  ways):  that  the  damage 
suffered  by  plaintiff  appears  to  have  been  occasioned  by  seizing  and 
selling,  whereas  the  promise,  as  set  out,  is  in  law  a  promise  to  indemnify 
for  the  selling  only;  and  it  is  not  shown,  with  sufficient  certainty,  what 
damages,  or  whether  any  damages,  were  recovered  by  G.  H.  R.  for  the 
selling ;  nor  does  it  appear  that  plaintiff  has  been  obliged  to  pay  the 
*-7im  8um>  ment*one^  R8  Paid  to  the  said  *G.  H.  R.,  in  respect  of  the 
-■  selling,  or  how  much  he  was  obliged  to  pay  for  such  selling,  inas- 
much as  the  damages  recovered  by  G.  H.  R.  are  entire,  and  it  would 
therefore  be  impossible  for  a  jury  to  assess  damages  against  defendant. 

Coleridge,  J.,  at  chambers,  struck  out  the  demurrer  as  frivolous. 

Ogle  now  moved(a)  to  rescind  the  order.  The  count  is  bad  both  on 
general  and  on  special  demurrer.  It  does  not  appear  that  G.  H.  Rud- 
land  recovered  in  consequence  merely,  or  at  all,  of  his  being  entitled  to 
the  goods  .which  were  seized.     He  may  have  succeeded  on  the  ground 

(a)  Before  Lord  Campbell,  C.  J.,  Patteson  and  Wight* a*,  Js. 
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that  they  were  improperly  seized,  by  reason  of  irregularity  in  the  acts 
of  the  plaintiff.  Besides,  the  recovery  was  against  the  sheriff  as  well 
as  the  plaintiff:  how  much  of  the  damages  accrued  from  the  act  of  the 
sheriff  is  not  shown,  nor  in  respect  of  which  act,  the  seizing  or  the  selling, 
the  damages  were  given,  though  the  indemnity  is  only  in  respect  of 
selling.     The  consideration  is  inadequately  set  forth. 

Our.  adv.  vult. 
Patteson,  J.,  on  the  following  day  (May  8th),  delivered  the  judgment 
of  the  Court. 

We  are  of  opinion  that  my  brother  Coleridge's  order  in  this  case 
was  perfectly  right,  and  that  the  rule  to  rescind  it  must  be  refused. 

The  demurrer  to  the  first  count  is  very  long,  stating  the  same  causes 
of  demurrer  over  and  over  again  with  slight  variations,  and  with  much 
affectation  of  ingenuity,  but  is  in  truth  frivolous  and  absurd. 

*The  declaration  states  with  sufficient  certainty  that  the  plain-  p^o-i-i 
tiff,  under  a  warrant  from  the  sheriff,  had  seized  goods  which  he  *- 
believed  to  be  those  of  the  debtor,  by  the  desire  of  the  creditor,  the  now, 
defendant ;  that  a  brother(a)  of  the  debtor  claimed  the  goods ;  that,  at 
the  request  of  the  now  defendant,  the  plaintiff  paid  no  attention  to  the 
claim,  and  sold  the  goods,  in  consideration  of  his  doing  which  the  de- 
fendant promised  to  indemnify  him.  It  is  absurd  to  say  that  a  sufficient 
consideration  does  not  appear :  the  plaintiff,  in  the  name  of  the  sheriff, 
was  by  law  entitled  to  interplead :  but,  on  the  indemnity  of  the  defend- 
ant, he  carries  out  the  execution.  The  declaration  then  states  that  the 
brother  sued  him  in  the  County  Court  for  seizing  and  selling  his  goods, 
and  recovered ;  and  that  the  defendant  has  not  indemnified  him.  Then 
it  is  said  that  perhaps  the  brother  may  have  recovered  in  the  County 
Conrt  on  the  ground  of  some  wrongful  act  of  the  plaintiff,  independent 
of  the  goods  being  the  property  of  the  brother.  Such  a  supposition  is 
mere  nonsense.  It  is  also  said  that  the  sheriff  was  sued  jointly  with  the 
plaintiff  in  the  County  Court,  and  then  there  was  no  indemnity  by  the 
defendant  as  to  the  sheriff,  but  only  to  the  plaintiff,  the  bailiff.  Such 
an  argument  is  too  absurd  to  require  an  answer.  Whether  the  sheriff 
was  rightly  joined  in  the-  County  Court  or  not  is  wholly  immaterial.  It 
is  plainly  stated  that  the  plaintiff  acted  on  the  indemnity  of  the  defend- 
ant, and  has  been  fixed  with  the  value  of  the  goods  and  costs  in  conse- 
quence of  so  doing. 

If  the  counsel  for  the  defendant  really  thinks  that  *the  decla-  r^o-in 
ration  is  bad  on  general  demurrer,  he  had  better  not  plead,  as  L 
bc  has  liberty  to  do,  but  suffer  judgment  by  default  and  bring  a  writ  of 
error.  Rule  refused. 

(a)  This  wm  stated  in  the  argument 

A  promise  to  indemnify  against  a  trespass  is    Stone  v.  Hooker,  9  Cow.  164;  Avery  v.  Halsey, 
T»Kd  unless  the  promissor  show  that  the  pro-    14  Pick.  174 ;  Ives  v.  Jones,  3  Iredell,  538. 
ft&cekuewtheaot  to  be  a  trespass  and  illegal:        A  note  given  ">  an  officer,  in  consideration 
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of  his  relinquishing  or  forbearing  to  make  an  There  is  however  no  implied  promise  of  in- 

attachment  of  the  goods  of  a  third  person  on  a  demnity  on  the  part  of  an  execution  creditor  to 

urit  against  him,  is  valid:   Foster  v.  Clark,  19  the  sheriff,  where  the  goods  of  a  stranger  hare* 

Pick.  329.  through  accident  or  mistake,  been  levied  on, 

A  contract  entered  into  to  indemnify  a  sheriff  but  not  under  the  special  instructions  of  the 

for  past  neglect,  is  not  void  for  illegality :  Hall  plaintiff:  Filler  v.  Tassard,  7  Barr,  540. 
v.  Huntown,  17  Verm.  244. 


JOHN  JESSOP  v.  CRAWLEY,  MASTERS,  SMEDLEY,  and 
BARTLETT.    May  7. 

Goods  were  seised  in  the  house  of  J.,  under  a  warrant  of  execution  from  a  County  Court  in  an 
action  against  M.  J.  claimed  the  goods.  The  Judge  of  the  County  Court,  on  interpleader 
summons,  adjudicated  that  they  belonged  to  M.  J.  then  sued  the  officer  who  had  seixed,  in  Q. 
B.,  in  trespass  for  entering  hit  premises  and  seising  the  goods. 

Held  that,  under  sect  118  of  stat  9  k  10  Tick  c.  95,  a  Judge  might  stay  the  action  in  Q.  B.f 
it  not  being  shown  that  there  was  any  cause  of  oom plaint  besides  that  of  entering  the  pre- 
mises to  seise  the  goods. 

Semble,  that  it  would  hare  been  otherwise  if  the  adjudication  in  the  County  Court  as  to  the 
goods  had  been  in  favour  of  J.,  the  claimant. 

In  this  action,  an  order  was  made  by  Coleridge,  J.,  upon  affidavits 
stating  the  following  facts. 

The  action  was  in  trespass,  and  arose  out  of  a  claim  made  in  respect 
of  goods  taken  in  execution  by  Bartlett,  as  assistant  bailiff  of  the  West- 
minster County  Court  of  Middlesex,  under  a  warrant  of  execution  issued 
out  of  that  Court  in  a  cause  wherein  Crawley  and  Masters  were  plain- 
tiffs, and  Matthew  Joseph  Jessop  was  defendant.  Smedley  was  high 
bailiff  of  the  Court.  The  warrant  issued  on  29th  January,  1850,  ad- 
dressed to  Smedley,  and  recited  a  recovery  by  the  then  plaintffs  against 
the  then  defendant  of  51.  17*.  ltf.,  debt  and  costs,  an  order  to  pay,  and 
non-payment,  and  required  Smedley  to  make  and  levy  by  distress  and 
sale  of  the  goods  of  the  then  defendant  5Z.  17*.  Id.,  and  costs  of  exe- 
cution, &c.  Under  this  the. goods  were  taken  on  31st  January,  on  which 
day  a  claim  in  respect  of  them  was  made  on  behalf  of  John  Jessop,  the 
present  plaintiff.  On  2d  February  the  present  defendants  were  served- 
with  a  notice  of  the  present  action ;  on  11th  February  summonses  were 
*91  «n  *88ue(*>  caN*ng  on  John  Jessop,  Crawley,  and  ^Masters  to  attend 
-■  the  County  Court  on  26th  February,  when  the  claim -was  to  be 
adjudicated  upon.  On  8th  March,  the  County  Court  adjudicated  on 
the  claim,  that  the  goods  were  the  property  of  the  then  defendant.  The 
writ  in  the  present  action  was  sued  out  on  the  same  day. 

In  answer,  it  was  deposed  that  the  action  did  arise  "  in  part  out  of 
a  claim  made  to  or  in  respect  of  certain  goods,  &c."  That  Bartlett 
seized  the  goods  in  John  Jessop's  house,  and,  immediately  after  the 
seizure,  was  informed  by  the  attorney  of  John  Jessop  that  the  house 
was  the  residence  and  place  of  business  of  John  Jessop,  and  not  of  M. 
J.  Jessop,  who  had  never  had  any  goods  there ;  and  that  the  goods 
taken  were  the  property  of  John  Jessop.     That  the  present  action  was 
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brought  "  for  a  trespass  upon  the  premises  of"  John  Jessop,(a)  "  and 
also  for  the  amount  of  damages  he  hath  sustained  through  such  trespass, 
as  also  the  loss  of  and  damage  done  to  the  goods." 

On  the  18th  March,  Coleridge,  J.,  made  his  above-mentioned  order, 
staying  the  summons  and  subsequent  proceedings  in  the  present  action 
as  against  Smedley  and  Bartlett,  and  ordering  that  the  plaintiff  should 
pay  the  costs  of  Smedley  and  Bartlett  of  this  action. 

0.  W.  Woody  in  this  term,  obtained  a  rule,  on  reading  the  same  affi- 
davits, calling  upon  Smedley  and  Bartlett  to  show  cause  why  the  order 
last  mentioned  should  not  be  rescinded.(ft) 

♦Sir  John  Bayley  now  showed  cause.  The  Judge  had  power  r*91  * 
to  stay  the  action  under  sect.  118  of  stat.  9  &  10  Vict  c.  95.  *- 
The  claim  in  the  County  Court  was  for  the  goods  seized ;  and  on  this 
there  has  been  an  adjudication :  so  far  therefore  it  is  clear  that  the  order 
of  the  learned  Judge  at  Chambers  was  correct.  It  will,  however,  be 
contended  that  the  action  here  involves  also  the  trespass  for  entering 
the  house ;  and  that  sect.  118  is  inapplicable  to  that  part  of  the  com- 
plaint [Lord  Campbell,  C.  J.  Was  it  represented  at  chambers  that 
this  action  was  brought  for  more  than  going  in  to  take  the  goods,  and 
taking  them  ?]  It  was  not ;  indeed  it  appears  from  the  affidavits  that 
the  action  is  brought  for  that  only.  The  same  question  arose  in  Tinkler 
v.  Hilder,  4  Exch.  187  ;f  and  there  Pollock,  C.  B.,  and  Parke,  B., 
dissentiente  Platt,  B.,  expressed  a  strong  opinion  that  sect.  118  applied 
to  actions  brought  for  any  act  which  could  not  be  separated  from  the 
seizure  of  the  goods. 

C.  W.  Woody  contr&.    That  case  was  decided  on  the  ground  that  the 

plaintiff  was  estopped  by  having  accepted  costs :  the  opinions  thrown  out 

were  extrajudicial.     In  the  present  case,  if  it  must  be  assumed  that  the 

goods  are  the  goods  of  the  execution  debtor,  the  house  at  any  rate  is 

not  his :  the  action  therefore  is  brought  for  entering  the  house  of  the 

plaintiff  to  seize  the  goods  of  a  third  party.     That  is  the  case  supposed 

by  Pollock,  C.  B.,  in  Tinkler  v.  Hilder ;  and  he  says  that  in  such  a 

ease  the  question  might  be  raised,  distinguishing  it  from  the  case  then 

*before  him.     In  Hollier  v.  Laurie,  3  Com.  B.  884,  a  similar  r*o«ic 

question  arose  on  the  Interpleader  Act,  1  &  2  W.  4,  c.  58 ;  and  *- 

it  was  held  that  the  relief  under  sect.  6  was  confined  to  claims  upon  the 

goods,  and  that  the  Court  would  not  interfere  in  an  action  of  trespass 

for  breaking  and  entering  the  house.     The  words  of  sect.  6,  "  claims 

made  to  such  goods  and  chattels,"  do  not  differ  substantially  from  those 

of  stat.  9  &  10  Vict.,  c.  95,  s.  118:  "if  any  claim  shall  be  made  to  or 

in  respect  of  any  goods  or  chattels."    [Wightman,  J.   In  the  last  cited 

case  the  goods  turned  out  to  belong  to  the  claimant :  here  the  sheriff  was 

right  as  to  the  goods.]     The  adjudication  is  not  conclusive  for  all  pur- 

(<v)  Nothing  farther  appeared  a*  to  the  form  of  the  declaration. 
(6)  Affidavits  were  filed  in  answer,  not  bearing  npon  the  point  decided. 

M 
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poses  and  between  all  parties,  bat  may  be  disputed  in  an  action  -brought 
by  the  owner  of  the  house.  In  Abbott  v.  Richards,  15  M.  &  W.  194,  f 
the  Court  merely  struck  out  of  the  count  in  trespass  so  much  as  related 
to  seizing  the  goods.  [Lord  Campbell,  C.  J.  There  too  the  goods 
belonged  to  the  claimant.] 

Lord  Campbell,  C.  J.  Had  the  action  here  been  for  assaulting  the 
plaintiff,  my  brother  Coleridge  would  not  have  made  the  order.  But, 
as  the  claim  was  really  made  for  the  goods,  and  the  action  really  brought 
for  seizing  them,  the  order  was  right.  I  listen  with  great  respect  to  the 
opinion  of  my  brother  Platt  pronounced  in  Tinkler  v.  Hilder,  4  Exch. 
187  ;f  but  I  confess  that  I  agree  in  the  view  taken  by  the  other  Barons. 
The  action  must  be  stayed,  when  it  is  brought  for  seizing  the  goods,  and 
the  decision  has  been  against  the  claim.  I  have  also  listened  with  great 
*216"l  re8Pect  t0  tne  *judgment  of  the  late  Chief  Justice  Tindal  in 
Hollier  v.  Laurie,  3  Com.  B.  334.  But  the  present  case  is  one 
in  which  the  plaintiff,  not  being  entitled  to  bring  detinue,  sues  for  a  tres- 
pass to  his  house,  in  order  to  raise  the  same  question ;  and  the  Judge 
was  therefore  bound  to  make  the  order. 

Patteson,  J.  The  Judge,  no  doubt,  would  decide,  on  the  summons, 
to  whom  the  goods  belonged ;  where  there  are  no  goods  he  cannot  inter- 
fere ;  where  there  are,  the  claimant  should  not  bring  an  action  for  enter- 
ing his  house  and  seizing  the  goods.  It  may  be  that,  where  the  Judge 
decides  in  favour  of  the  claimant,  the  action  in  respect  of  the  house 
cannot  be  prevented.(a)  But,  where  he  decides  against  the  claimant, 
the  action  ought  to  be  stayed. 

Wight  man,  J.  It  seems  to  be  almost  admitted  by  Mr.  Wood  that 
the  object  of  the  action  is  to  appeal  against  the  decision  of  the  Judge 
of  the  County  Court,  and  that  he  means  to  try  the  question  of  the  own- 
ership of  the  goods.  If  that  practice  is  to  be  allowed,  it  would  put  an 
end  to  the  interference  prescribed  by  sect.  118.  The  argument  now 
urged  might  apply  to  an  action  of  trover.  The  distinction  taken  by  my 
Lord,  between  cases  where  the  claimant  does,  and  those  where  he  does 
not,  establish  his  right  to  the  goods,  is  very  important. 

Rule  discharged  without  costs.(() 

(a)  See  Cater  v.  Chignell,  post,  p.  217.  (6)  Erlk,  J.,  wu  absent. 


*217]      *CATER  »nd  Another  v.  CHIGNELL.    June  12. 

Where  an  interpleader  summons  under  stat.  9  A  10  Vict.  e.  05,  s.  118,  in  respect  of  goods 
taken  in  execution,  has  been  decided  in  favour  of  the  claimant,  an  action  of  trespass  may 
afterwards  be  brought  for  breaking  and  entering  the  premises  in  which  the  goods  were  seized. 

Willes,  in  Easter  Term  1850,  obtained  a  rule  calling  upon  the  de- 
fendant to  show  cause  why  an  order  of  Patteson,  J.,  for  stay  of  pro- 
ceedings in  this  case,  should  not  be  set  aside  or  varied  as  the  Court 
should  think  fit. 
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The  defendant  had  obtained  judgment  against  one  Finch,  in  the  Col- 
chester County  Court ;  and  a  quantity  of  meat  in  a  butcher's  shop  had 
been  seized  in  execution  of  such  judgment.  The  plaintiffs  having  claimed 
the  meat,  an  interpleader  summons  was  taken  out  before  the  Judge  of 
the  said  County  Court,  who  decided  that  the  meat  was  the  property  of 
the  plaintiffs ;  and  the  proceeds  of  the  sale  of  the  meat,  which  had  been 
sold  by  arrangement  between  the  parties,  were  paid  over  to  the  plain- 
tiffs with  costs.  The  plaintiffs  afterwards  brought  this  action  against  the 
defendant  for  the  trespass. 

The  declaration  contained  two  counts :  the  first  was  for  breaking  and 
entering  the  shop  of  the  plaintiffs ;  the  second  was  for  the  wrongful 
seizure  of  the  meat,  and  alleged  special  damage  to  the  plaintiffs  in  their 
tarade.  The  order  in  question  was  made  by  Patteson,  J.,  on  the  21st 
February  last,  on  the  authority  of  Tinkler  v.  Hilder,  4  Exch.  187.f 

*Lu*h  now  showed  cause.  Tinkler  v.  Hilder,  4  Exch.  187,f  r*oifi 
gives  the  true  construction  of  stat.  9  &  10  Vict.  c.  95,  s.  118,  and  *■ 
has  been  acted  upon  by  this  Court  in  Jessop  v.  Crawley,  antfe,  p.  212. 
It  is  true  that,  in  Hollier  v.  Laurie,  3  Com.  B.  334,  the  Court  of  Com- 
mon Pleas  refused  to  stay  proceedings  in  an  action  of  trespass  for  break- 
ing and  entering  the  plaintiff's  house,  after  an  interpleader  issue  to  try 
the  title  to  goods  seized  in  the  house  had  been  decided  in  her  favour ; 
and  this  Court  distinguished  that  case  from  Jessop  v.  Crawley,  where 
the  interpleader  judgment  was  against  the  claimant.  But  the  opinions 
delivered  in  Tinkler  v.  Hilde,  had  no  such  reference  to  the  result  of 
the  interpleader  proceedings,  and  are  founded  upon  the  general  princi- 
ple, that,  where  the  substantial  matter  of  complaint  has  been  already 
adjudicated  upon,  further  litigation  should  be  stopped,  whether  the  event 
has  been  in  favour  of  the  claimant  or  against  him.  In  Abbott  v. 
Richards,  15  M.  ft  W.  194,  f  under  the  General  Interpleader  Act,  1  &  2 
W.  4,  c.  58,  8.  6,  where  the  claimant,  after  succeeding  on  an  interpleader 
issue,  brought  trespass  against  the  sheriff  for  entering  his  dwelling-house 
and  seizing  his  goods,  the  Court  struck  out  so  much  of  the  declaration 
as  related  to  the  goods ;  and  Alderson,  B.,  and  Rolfe,  B.,  were  of 
opinion  that  the  proceedings  ought,  in  such  a  case,  to  be  stayed  alto- 
gether. 

Willes,  contrtL  All  that  was  decided  under  this  interpleader  sum- 
mons was  thft  the  goods  belonged  to  the  plaintiffs.  It  may  be  that  the 
action  cannot  be  prosecuted  in  respect  of  the  goods ;  but  the  plaintiffs 
have  *a  right  to  proceed  for  the  grievance  complained  of  in  break-  r<t9-|o 
ing  and  entering  their  shop,  because,  upon  the  interpleader  pro-  *- 
ceeding,  no  damages  could  have  been  awarded  against  the  defendant  on 
account  of  this  trespass.  The  Court,  therefore,  will  not  now  interfere. 
In  Jessop  v.  Crawley,  antfc,  page  212,  the  adjudication  on  the  inter- 
pleader summons  was  against  the  claimant.  In  Tinkler  v.  Hilder,  4 
Exch.  187,f  much  that  was  said  was  extrajudicial.     Hollier  v.  Laurie, 
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3  Com.  B.  384,  is  a  strong  case  in  favour  of  the  plaintiffs.  The  second 
count  of  the  declaration  may  be  struck  out,  and  the  averment  of  special 
damage  transferred  to  the  first  count.  [He  was  then  stopped  by  the 
Court.] 

Lord  Campbell,  C.  J.  I  think  that,  if  the  second  count  is  struck 
out,  the  first  count  may  be  amended  in  the  manner  proposed,  and  that 
the  plaintiffs  should  be  allowed  to  prosecute  their  action  for  the  wrongful 
breaking  and  entering  of  their  premises.  There  is  a  substantial  distinc- 
tion between  this  case  and  Jessop  v.  Crawley. 

Coleridge  and  Erle,  Js.,  concurred.(a) 

Rule  absolute  accordingly .(6) 

(a)  Pattebok,  J.,  was  at  the  Central  Criminal  Court. 
(6)  Reported  by  H.  Davison,  Esq. 
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By  sect  118  of  stat  9  A  10  Vict  c.  95,  the  County  Court  has  power  to  adjudicate  on  any  claim 
in  respect  of  goods  taken  in  execution  under  its  process.  And  by  Rule  39,  framed  by  the 
Judges  in  pursuance  of  sect  78,  the  claimant  is  to  deliver  "a  particular  of  any  goods  or 
chattels  alleged  to  be  the  property  of  the  claimant,  and  the  grounds  of  his  claim." 

Held, 'that  the  rule  is  authorised  by  sect  78  :  and  that  under  such  rule,  it  is  not  sufficient  to 
state  that  the  goods  are,  and  were  when  taken,  the  property  of  the  claimant,  and  not  the 
property  of  the  execution  debtor, 

Whitehurst,  in  last  term,  obtained  a  rule  nisi  for  a  mandamus  calling 
upon  George  Chilton,  Esquire,  a  Judge  of  the  Lambeth  County  Court 
of  Surrey,  to  proceed  upon  an  interpleader  summons,  issued  in  a  cause 
in  the  said  Court,  between  Cullum  plaintiff,  and  Ross  defendant,  touching 
a  claim  made  by  Thomas  Tanner  to  certain  goods  taken  in  execution 
under  process  out  of  the  said  County  Court  in  the  said  cause,  and  to 
hear  and  determine  the  merits  of  the  claim  (on  notice  to  the  Judge  and 
to  Cullum). 

From  the  affidavits  upon  which  the  rule  was  obtained  it  appeared  that 
Tanner,  who  was  the  father  of  Ross's  wife,  had  placed  his  said  daughter 
and  son-in-law  in  a  house  which  he  stated  to  belong  to  himself,  with 
furniture  for  their  use,  but  belonging  to  Tanner.  In  December,  1849, 
the  officer  of  the  County  Court  entered  into  the  house,  and  removed  the 
goods,  leaving  a  notice  (with  an  inventory),  addressed  ft)  Ross,  that, 
under  a  warrant  of  execution  issued  out  of  the  County  Court  in  the 
cause  of  Cullum  v.  Ross,  the  officer  had  distrained  for  20/.  12*.  8<2.,  the 
amount  of  debt  and  costs  adjudged  by  the  Court  to  be  paid  to  the  plain- 
tiff, and  costs  of  execution  ;  and  that  he  had  removed  the  goods  to  Mr. 
Ford's  auction  rooms.  On  12th  December,  Tanner  caused  the  following 
notice,  with  an  inventory,  therein  referred  to,  to  be  served  upon  a  clerk 
of  the  high  bailiff  of  the  County  Court,  upon  the  officer  who  had  dis- 
trained, and  upon  Ford. 
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The  notice  was  as  follows. 

*"  Lambeth  County  Court,"  &c.  « I,  the  undersigned  Thomas  r*oo-i 
Tanner,  of,"  Ac.,  "hereby'give  you  and  each  of  you  notice  that  *■ 
the  several  goods  and  chattels  hereunder  written,  and  taken  by  you,  01 
some  or  one  of  you,  under  and  by  virtue  of  a  warrant  of  execution 
awarded  and  issued  by  and  out  of  this  honourable  Court  in  the  above- 
named  cause,  are,  and  every  one  of  such  goods  and  chattels  so  here- 
under written  were,  at  the  time  of  your  so  taking  the  same,  my  own 
property,  and  not  the  property  of  the  said  above-named  defendant  Ross. 
And  I  further  give  you  and  each  of  you  notice  immediately,  on  sight 
hereof,  to  restore  to  me,  and  to  and  at  the  said  defendant's  house,  Nor- 
wood Lane,"  &c,  "  and  free  of  all  costs,  charges,  and  expenses,  and  in 
all  respects"  "  in  the  same  plight,"  &c,  "  as  when  you  took  the  same 
from  the  said  house,  situate,"  &c.  "  And  I  further  give  you,  and  each 
and  every  one  of  you,  further  notice,  if  you  do  not  comply  with  this 
notice  in  alj  respects  before  twelve  o'clock  to-morrow,  I  shall  bring  one 
or  more  action  or  actions  against  all  and  every  one  of  you  without 
further  notice." 

The  goods  were  afterwards  sold. 

On  21st  December,  1849,  Tanner  received  a  summons  from  the  clerk 
of  the  Court,  requiring  him  to  appear  at  a  Court  to  be  holden  on  10th 
January  then  next,  touching  his  claim  to  the  goods,  and  giving  him 
"  notiee  that  you  are  hereby  required,  five  clear  days  before  the  said 
10th  day  of  January,  to  deliver  to  the  officer  in  charge  of  the  said  pro- 
cess, or  to  leave  at  my  office  in  Denmark  Hill,  a  particular  of  the  goods 
and  chattels  so  claimed  by  you,  and  of  the  grounds  of  your  claim." 

"Interpleader  summons  to  claimant." 

On  the  hearing  of  the  interpleader  summons,  the  person  representing 
the  high  bailiff  pointed  out  to  the  *Judge  of  the  Court  the  form  r^ooo 
of  the  notice  given  to  the  high  bailiff,  upon  which  the  Judge  L 
observed  that  the  39th  rule(a)  of  the  County  Court  Act  had  not  been 
complied  with,  as  the  notice  of  claim  did  not  state  thei  ground  of  the 
claim.    Tanner  pressed  his  right  to  have  the  summons  heard ;  but  the 

(«)  "  Where  any  claim  shall  be  made  to  or  in  respect  of  an j  good*  or  chattels  taken  in  exe- 
cution under  the  process  of  any  Conrt  holden  under  the  authority  of  the  said  Act,  or  in  respect 
of  the  proceeds  or  value  thereof,  by  any  landlord  for  rent,  or  by  any  person  not  being  the  party 
against  whom  such  process  has  issued,  and  summonses  have  been  issued  on  the  application  of 
the  officer  charged  with  the  execution  of  such  process,  such  summonses  shall  be  served  in  such 
lime  and  manner  as  hereinbefore  directed  for  a  summons  to  appear  to  a  plaint,  and  the  claimant 
sbaU  be  deemed  the  plaintiff,  and  the  execution  creditor  the  defendant;  and  the  claimant  shall, 
five  clear  days  before  the  day  on  which  the  summonses  are  returnable,  deliver  to  the  said  officer, 
or  leave  at  the  office  of  the  clerk  of  the  Court,  a  particular  of  any  goods  or  chattels  alleged  to 
be  the  property  of  the  claimant,  and  the  grounds  of  his  claim,  or  in  case  of  a  claim  for  rent,  of 
the  amount  thereof,  and  for  what  period  the  same  is  claimed  to  be  due."  See  Moseley  on  the 
Sew  County  Court*,  p.  Ixv. 

A  question  arose  in  the  present  case  as  to  the  circumstances  of  the  service  of  notiee ;  but 
it  became  unnecessary  to  pronounce  any  decision  upon  this. 

vol.  xv.— 18  u2 
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Judge  refused  to  hear,  stating,  at  the  same  time,  that  it  was  a  technical 
objection,  and  giving  no  costs  against  Tanner. 

Ogle,  for  the  Judge  of  the  County  Court,  and  Ball,  for  the  plaintiff 
Cullum,  now  showed  cause.  Sect.  118  of  stat.  9  &  10  Vict.  c.  95,  gives 
the  County  Court  power  to  adjudicate  on  any  claim  in  respect  of  goods 
taken  in  execution.  Now  the  39th  rule,  framed  in  pursuance  of  sect. 
78,  requires  that  there  shall,  in  case  of  such  claim,  be  delivered  or  left 
"  a  particular  of  any  goods  or  chattels  alleged  to  be  the  property  of  the 
claimant,  and  the  grounds  of  his  claim."  That  means  more  than  a  mere 
assertion  of  property.  The  language  of  the  rule  corresponds  in  effect 
*9*>qi  with  that  of  sect.  1  of  the  Interpleader  *Act,  142W.  4,  c.  58, 

J  where  the  words  are  "  the  nature  and  particulars  of  his  claim ;" 
and,  under  that  act,  it  is  not  enough  merely  to  assert  property.  So, 
under  stat.  4  &  5  W.  4,  c.  76,  s.  81,  "the  grounds"  of  an  appeal  against 
an  order  of  removal  are  not  shown  by  a  general  statement  of  a  subse- 
quent settlement  by  hiring  and  service  for  a  year  and  upwards  in  a  third 
parish  named;  Rex  v.  The  Justices  of  Derbyshire,  6  A.  &VE.  885  (E. 
C.  L.  R.  vol.  33).  But,  further,  inasmuch  as  the  Judge  of  the  County 
Court  has  heard  and  decided  the  question,  and  undoubtedly  had  juris- 
diction so  to  do,  the  Court  will  not,  by  mandamus,  inquire  whether  he 
has  decided  rightly  or  not. 

WhitehurBt  and  Pearson,  contra.  As  to  the  last  point :  the  Judge 
has  refused  to  hear,  on  a  preliminary  technical  objection :  the  Court  will 
inquire  whether  he  was  not  bound  to  hear.  As  to  the  objection  itself: 
if  the  39th  rule  is  to  be  construed  as  contended  for  on  the  other  side,  it 
appears  to  go  beyond  the  power  conferred  by  sect.  78  of  stat.  9  &  10 
Vict.,  c.  95 :  the  Judges  had  no  authority  to  impose  such  a  condition 
precedent  to  making  the  claim.  [Lord  Campbell,  C.  J.  Then  they 
could  not  even  impose  the  condition  of  five  days'  notice  of  any  kind. 
Wightman,  J.  The  words  in  sect.  78  are,  "for  regulating  the  practice 
and  proceedings."  Further,  the  notice  sufficiently  explains  the  grounds 
of  the  claim.  [Lord  Campbell,  C.  J.  What  claim  could  there  be  but 
one  of  property  ?  The  grounds  of  the  claim  are  required.]  A  lien  could 
not  be  shown  under  this  notice,  nor  a  claim  in  auter  droit.  It  may  be, 
as  suggested  on  the  other  side,  that  more  than  a  general  claim  of  pro- 
*99di  Perty  *8  U8ua"y  required  under  the  *Interpleader  Act:  but  a  judge 

J  at  chambers  exercises  a  direction  under  which  he  may  insist  on 
more  being  done  than  the  letter  of  the  statute  requires.  As  to  sect.  81 
of  stat.  4  &  5  W.  4,  c.  76,  Rex  v.  The  Justices  of  Cornwall,  5  A.  &  E. 
134  (E.  C.  L.  R.  vol.  31),(a)  is  an  authority  for  a  general  allegation  of 
settlement. 

Lord  Campbell,  C.  J.  This  rule  must  be  discharged.  It  seems  to 
me  that  the  Judge  of  the  County  Court  has  put  the  proper  interpretation 
upon  the  rule.     The  words  are,  "  a  particular  of  any  goods  or  chattels 

(o)  See  6  A.  k  E.  886,  note  (a)  (E.  C.  L.  R.  toL  S3.). 
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alleged  to  be  the  property  of  the  claimant,  and  the  grounds  of  his  claim." 
Therefore,  besides  an  allegation  of  property,  there  must  be  a  statement 
of  the  grounds  of  claim.  The  rufe  afterwards  goes  into  the  case  where 
the  party  does  not  claim  the  property.  Now,  in  this  notice,  there  is 
only  a  statement  that  the  property  was  the  claimant's,  but  no  statement 
of  the  grounds  of  claim.  The  Legislature  intended  to  provide  against 
fraudulent -attempts  to  defeat  justice,  by  giving  the  means  of  inquiry 
into  claims  set  up  against  an  execution.  I  think,  therefore,  that  the 
Judge  came  to  the  right  conclusion. 

Patteson,  J.  I  really  feel  no  doubt  in  this  case.  The  practice  is 
quite  in  analogy  with  the  practice  under  the  Interpleader  Act.  There, 
when  a  claimant  comes  before  a  judge,  we  inquire  how  he  makes  out 
his  claim.  I  apprehend  the  rule  now  before  us  was  framed  in  analogy 
with  that  practice.  It  is  not,  of  course,  necessary  to  set  out  the  whole 
particulars  of  the  title  in  all  respects. 

♦Wightman,  J.  The  rule  expressly  r  Jjuires  that  the  person 
claiming  the  goods  is  to  show  the  grounds  of  his  claim.  The  only 
real  objection  must  be,  that  there  was  no  power  to  make  such  a  rule : 
but  clearly  the  rule  falls  within  the  authority  given  to  regulate  the 
practice  and  proceedings. (a) 

Lord  Campbell,  G.  J.  The  rule  must  be  discharged  with  costs,  in 
order  that  we  may  discourage  applications  of  this  kind. 

Rule  discharged  with  costs. 

(a)  Erlx,  J.,  wm  absent 
END  OF  EASTER  TERM. 
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The  reporters  are  indebted  to  Mr.  Serjeant  Manning  for  the  following 
Note  to  DOE  dem.  BENNETT  v.  HALE. 

Bbfosx  the  statute  Weatm.  2  (1  stat.  13  E.  1,  o.  10),  plaintiffs  and  defendants  were  bound  to 
appear  in  person  unless  authorised,  by  the  king's  writ  of  dedimus  potestatem  de  attornato 
faciendo,  to  substitute  an  attorney.  Once  before  the  Court,  they  were  at  liberty  to  avail  them- 
selves of  the  assistance  of  a  countor  (pleader),  who  might  stand  by  them,  advise  with  them,  and 
speak  for  them.  In  the  king's  courts  of  common  law,  though  it  was  otherwise  in  the  Ecclesias- 
tical Courts,  the  countor  could  only  be  a  person  of  a  particular  class,  selected  by  the  Crown  ad 
serriendum  ad  legem,  in  administering  justice  as  judges  of  the  Courts  of  King's  Bench  and 
Common  Pleas,  and  as  justices  of  assises :  or,  when  not  so  employed  by  the  Crown,  in  assisting 
those  suitors  who  were  too  ignorant  of  the  law,  or  too  little  acquainted  with  the  (French) 
language  in  which  the  proceedings  were  carried  on,  to  conduct  their  own  cases. 

But,  when  a  general  power  to  appear  by  attorney  had,  in  1285,  been  given  by  stat.  Weatm. 
2(1  stat  13  E.  1),  c.  10,  and  all  persons  were  at  liberty  to  appoint  either  general  attorneys  or 
attorneys  ad  lucrandum  vel  perdendum  in  a  particular  cause,  it  was  thought  expedient  to  restrict 
the  appointment  to  persons  presumed  to  be  acquainted  with  the  common  law.  The  course  of 
preparation  for  the  degree  of  the  coif  was,  first,  to  pass  some  time  in  an  inn  of  Chancery,  then 
to  enter  at  an  inn  of  court,  *and  then  to  proceed  through  the  degrees  of  inner  barrister 
and  outer  barrister  to  thai  of  apprentice  at  law;  from  whieh  latter  elass  the  Serjeants  f*226 
ehosen. 
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The  Serjeants  were  bound  to  attend  the  sittings  of  the  Magnus  Bancus  (the  Court  of  Common 
Pleas) ;  and,  as  that  Court  had  become  stationary,  whilst  the  Chancery,  the  King's  Bench  and 
the  Exchequer  still  followed  the  person  of  the  king,  it  was  considered  desirable  that  these  courts 
should  have  the  assistance  of  advocates  who.  had  not  yet  been  called  upon  to  take  the  degree 
of  the  coif.  A  measure  was  resorted  to  for  providing  for  both  these  wants.  An  order  was  made 
in  parliament  in  1292  (1  Rot  Pari.  84  b),  intituled  "de  attornatis  et  apprenticiis,"  by  which  the 
justices  of  the  Common  Pleas  were  required  to  appoint  a  certain  number  de  quolibet  comitate, 
de  melioribus  et  legalioribus  et  iibentius  addiscentibus,  to  attend  the  courts,  great  complaints 
having  been  made  in  parliament  of  causes  being  lost  for  want  of  Serjeants  (par  jjefaute  de  ser- 
geantie);  1  Rot  Pari.  4  a;  2  Rot  Pari.  140  a,  6:  Mann.  Serviens  ad  Legem,  268.  From  this 
period,  apprentices  at  law  enjoyed  the  double  privilege  of  appearing  as  attorneys  for  suitors  in 
all  the  common  law  courts,  and  of  acting  as  advocates  in  those  courts  in  which  Serjeants  did  not 
regularly  attend.  Thus,  in  the  11  Ed.  3  (2  Rot  Pari.  96  b ;  Mann.  Serv.  ad  Legem,  188),  John 
de  Codyngton,  an  apprentice  and  attorney,  was  discharged  by  the  council  from  a  command  of 
the  Lord  Admiral  to  appear  at  Orewell  armed  and  apparelled  as  a  man  at  arms.  Afterwards 
persons  were  admitted  to  practice  as  attorneys  who  had  not  taken  the  degree  of  apprentice  at  law ; 
and  utter  barristers  were  allowed  to  appear  as  advocates  in  the  itinerant  courts  without  qualify- 
ing themselves  to  act  as  attorneys,  within  the  Order  of  1292,  by  taking  the  degree  of  apprentice. 
Of  late  years  students  (inner  barristers),  being  certified  special  pleaders,  have  been  allowed  to 
act  as  advocates  at  the  Judges'  chambers. 

At  common  law,  the  Serjeant  could  seldom  receive  his  instructions  through  an  attorney ;  and, 
after  the  making  of  the  Order  of  12W,  although  in  the  Common  Pleas  a  serjeant  might  be 
instructed  by  an  attorney,  yet  in  other  courts  the  apprentice  attorney  would  have  no  one  to 
instruct  but  himself,  until  the  separation  of  the  two  functions,  which  now  generally  prevails,  had 
taken  place j  a  separation  which  does  not  however  exist  in  the  proceedings  of  many  inferior 
courts,  and  which  has  been  discontinued  in  the  case  of  the  Crown,  the  King's  Attorney-General 
no  longer  instructing  and  assisting  the  king's  Serjeants,  but  conducting  the  king's  business 
himself. 


EASTER  VACATION. 

The  cotrt  sat  in  Banc  on  the  9th  and  10th  of  May :  but  nothing  re- 
quiring 9  report  occurred  on  either  day. 


CASES 

ARGUED  AND  DETERMINED 

IN 

THE  QUEEN'S  BENCH, 

<E rimtq  (form  anb  Uarotion, 

XUL  AND  XIV.  VICTORIA.      # 


The  Judges  who  usually  sat  in  Banc  in  this  Term  and  Vacation  were 
Lord  Campbell,  C.  J.  Coleridge,  J. 

Patteson,  J.  Erle,  J. 


DOE,  on  the  demise  of  WILLIAM  HUBBARD,  v.  DAVID 
HUBBARD. 

Testator,  alter  bequeathing  money  and  chattels  to  hia  wife,  devised  as  follows :  And,  at  to 
all  the  residue  of  my  estate*  whatsoever,  not  hereinbefore  given  and  disposed  of,  I  will  and 
desire  that  all  that  piece  of  land,  known,  Ac,  be  divided  into  five  equal  parts ;  one  part  to 
be  given,  Ac. :  he  then  devised  one  fifth  part  to  his  eldest  son  William,  two  fifth  parts  to  his 
tons  Thomas  and  John  respectively,  and  the  remaining  two  to  persons  named  Parkinson  and 
Weston;  all  in  fee.  He  then  proceeded :  I  do  hereby  give  to  my  son  David  H.  all  those  two 
cottages  or  tenement;  the  one  occupied  by  my  eon  John  //.,  the  other  occupied  by  my  granddaughter, 
together  with  all  the  appurtenance*  thereto  belonging :  devising  also  to  David  other  lands,  and 
the  testator's  horses,  implements  of  husbandry,  Ac,  and  debts,  and  appointing  him  sole  executor. 

In  an  ejectment  brought  by  William,  as  heir  at  law,  against  David,  it  appeared  that  the  tes- 
tator, several  years  before  executing  his  will,  was  admitted  to  copyhold  premises,  described 
on  the  Court  rolls  as  "  two  customary  or  copyhold  messuages,  cottages  or  tenements,  adjoining 
or  near  to  each  other,  with  the  yards,  gardens,  and  homestead  to  the  same  belonging,  con- 
taining 2  a.  24  p.,  situate"  Ac. ;  now  or  late  in  the  occupation  of,  Ac  (three  persons  named). 
The  testator  at  first  occupied  all  the  premises ;  but  he  afterwards,  and  before  the  date  of 
his  will,  divided  one  of  the  cottages  into  two  dwellings  by  a  partition  on  the  ground  floor,  leav- 
ing no  interior  communication,  but  making  a  new  outer  door.  One  of  these  dwellings  was 
occupied  by  the  granddaughter  above  mentioned,  the  other  by  William  H.,  the  eldest  son. 
He  had  also,  before  making  the  will,  divided  the  second  cottage  in  like  manner ;  and  one 
part  of  this  was  occupied  by  the  son  John  H.,  named  in  the  will,  and  the  other  by  David,  the 
above-mentioned  defendant,  also  therein  named.  There  were  no  appurtenances  to  the  tene- 
ments so  newly  formed,  except  a  hovel  apart  from,  but  used  with,  the  dwelling  occupied  by 
John,  and  a  pantry  adjoining  that  occupied  by  Elisabeth.  Another  part  of  the  buildings  had 
been  formed  into  a  cottage,  and  occupied  by  a  person  named  Weston,  before  the  making  of 
the  wilL 


*228] 


227  DOE  d.  HUBBARD  v.  HUBBARD.  T.  T.  1850. 

Held  by  Lord  Campbell,  C.  J.,  Patteson  and  Wightkak,  Jb.,  Erlk,  J.,  diasentiente,  that  by 

the  devise  of  the  two  cottages,  ae  described  in  the  will,  nothing;  passed  but  the  tenement? 

actually  occupied  by  John  H.  and  the  granddaughter ;  and  that  the  devisor  remained  intestate 

as  to  the  residue,  which  therefore  passed  to  the  heir  at  law 
The  person  who  prepared  the  will  being  called  as  a  witness,  counsel  proposed  to  ask  him 

"what  the  testator  said  about  the  two  cottages"  on  that  occasion, 
Held   by  Lord  Campbell,  C.  J.,  Patteson    and  Wight* an,  Js.,  that   the  question,  in  that 

general  form,  could  not  be  put 

Ejectment  for  messuages,  cottages,  &c,  and  land,  in  the  county  of 
Northampton.  On  the  trial  before  Maule,  J.,  at  the  Northamptonshire 
Spring  *assize8,  1849,  it  appeared  that  the  premises  in  question, 
copyhold  of  the  manor  of  Yitrwell,  were  claimed  by  William 
Hubbard,  the  lessor  of  the  plaintiff,  as  the  heir  at  Taw  (according  to  the 
custom)  of  his  father  Thomas  Hubbard,  and  by  David  Hubbard,  the 
defendant,  also  a  son  of  Thomas,  as  Thomas's  devisee. 

The  lessor  of  the  plaintiff,  by  his'  particular  delivered  in  the  cause, 
claimed  "  one  cottage,  one  barn,  one  stable,  one  garden,  with  the  home- 
stead, yard,  and  appurtenances  thereto  belonging,  situate  in  the  parish 
of  Yarwell,  in  the  ^ounty  of  Northampton,  now  in  the  possession  or 
occupation  of  the  said  David  Hubbard"  (the  defendant). 

Thomas  Hubbard,  by  his  will,  dated  26th  March,  1847,  devised  (after 
certain  directions  as  to  his  burial)  as  follows. 

"  I  give  and  bequeath  to  Elizabeth  Hubbard,  my  dear  wife,  for  her 
maintenance  after  my  desacease,(<z)  the  sum  of  4*.  per  week  of  good  and 
lawful  money  of  the  current  coin  of  the  relm,(a)  to  be  paid  to  her 
weekly  by  my  executor  hereafter  named  so  long  as  she  remains  my 
widow.  Also  I  give  to  my  wife,  Elizabeth  Hubbard,  all  the  household 
furniture,  furniture,  and  chattels  whatsoever,  that  shall  be  found  in  my 
dwelling-house  at  the  time  of  my  death.  And,  as  to  all  the  rest, 
*29Q1  *re8*due,  an<*  remainder  of  my  estates  whatsoever  and  wheresover, 
J  and  of  what  quantity  soever  the  same  may  be,  and  not  herein- 
before given  and  disposed,  I  do  hereby  will  and  desire  that  all  that  piece 
of  land  which  I  bought  of  Mr.  John  Loal,  known  by  the  name  of  Scot- 
ney's  Close,  to(a)  be  divided  into  five  equal  parts,  one  part  to  be  given  to 
my  son  William  Hubbard  and  his  heirs  for  ever,  one  part  to  be  given 
to  my  son  Thomas  Hubbard  and  his  heirs  for  ever,  one  part  to  be 
given  to  John  Parkinson  and  his  heirs  for  ever,  one  part  to  be  given 
to  my  son  John  Hubbard  and  his  heirs  for  ever,  and  the  remaining  part 
to  be  given  to  James  Weston  and  his  heirs  for  ever.  I  do  hereby 
give  to  my  son  David  Hubbard  all  those  two  cottages  or  tenements, 
the  one  occupied  by  my  son,  John  Hubbard,  the  other  occupied  by 
my  grandaughter,(a)  together  with  all  the  appurtenances  thereto  belong- 
ing, together  with  all  that  known  by  the  name  of  Scotney's  Close,  the 
Sand  Pitts  Close,  and  that  part  of  Strotty  Meadow  as  my  common  right, 
together  with  the  horses,  wagons,  and  other  implements  of  husbandry, 
together  with  all  the  flock  of  sheep,  and  all  debts  owing  to  me  at  the 
time  of  my  death  in  whom(a)  I  make  him  my  sole  executor,  who  must 

(a)  Sic. 
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pay  to  my  wife  before  named  her  weekly  allowance,  and  after  the  pay- 
ment of  my  just  debts,  funeral  expenses,  and  the  expense  of  proving  this 
my  last  will  and  testament,  hereby  revoking  all  former  wills  and  testa- 
ments by  me  heretofore  made."  Signed  by  the  testator,  in  the  presence 
of,  and  attested  by,  three  witnesses. 

The  testator  was  admitted  tenant  in  1820  to  one  *half  part,  r*Q30 
and  in  1824  to  the  remaining  half  part,  of  premises,  described  on 
the  court  rolls  as  follows.  "  All  those  two  customary  or  copyhold  mes- 
suages, cottages,  or  tenements,  adjoining  or  near  to  each  other,  with  the 
yards,  gardens,  and  homestead  to  the  same  belonging,  containing  2r. 
24p:  situate  and  being  in  the  town  of  Yarwell  aforesaid,  formerly  in  the 
occupation  of  John  Hubbard,  deceased,  James  Longfoot,  and  George 
Hornbuckle,  but  now  or  late  of  Thomas  Hubbard,  Francis  Ireson,  and 
widow  Weston,"  and  held  at  the  yearly  "rents  of  2d,  and  2d."  And 
he  died  seised  of  the  said  premises  on  May  28th,  1847.  In  these  were 
comprehended  the  tenements  which  were  the  subject  of  the  present 
action.  The  testator  originally  occupied  the  whole  himself,  but  after- 
wards gave  up  the  occupation  of  parts  of  them  to  members  of  his 
family.  The  two  cottages  mentioned  in  the  admittance  were  known  as 
the  Front  Cottage  and  Back  Cottage.  During  the  testator's  lifetime, 
and  before  the  date  of  the  will,  a  portion  of  the  Front  Cottage  (on  the 
ground  floor)  was  parted  off  from  the  rest,  and  was  occupied  by  his  grand- 
daughter, Elizabeth  Manning,  the  residue  of  the  cottage  being  occupied 
by  the  lessor  of  the  plaintiff;  and  part  of  the  Back  Cottage  (ground  floor) 
was  separated  in  the  same  manner,  and  occupied  by  John  Hubbard,  a 
son  of  the  testator,  the  defendant  David  Hubbard  occupying  the  other 
part.  There  was  no  internal  communication  between  these  portions 
respectively,  each  having  its  own  outer  door :  nor  were  there  any  appur- 
tenances belonging  to  the  tenements  held  by  John  and  by  Elizabeth,  except 
a  hovel  occupied  by  him  apart  from  his  cottage,  and  a  pantry  adjoining 
the  cottage  occupied  by  her.  Another  part  of  the  testator's  premises, 
not  claimed  in  this  action,  had  been  *turned  into  a  dwelling-house,  r#901 
and  was  occupied  by  James  Weston.  L 

(Of  other  details,  collected  from  the  report  of  the  learned  Judge  who 
tried  the  cause,  sufficient  notice  will  be  found  in  the  judgments  delivered 
on  the  after-mentioned  motion.) 

The  defendant  insisted  that  the  devise  of  the  cottages  "  occupied  by 
my  son  John  Hubbard,"  and  "  occupied  by  my  granddaughter,"  passed, 
in  each  instance,  ajl  the  premises  under  the  same  roof.  The  lessor  of 
the  plaintiff  contended  that  the  words  carried  nothing  but  the  tenements 
actually  occupied  by  the  respective  parties ;  and  that  the  residue,  there- 
fore, descended  to  the  heir  at  law. 

The  lessor  of  the  plaintiff  called  as  a  witness  the  person  who  prepared 
the  will  under  the  testator's  instructions ;  and  it  was  proposed  to  ask 
hii.i,  with  reference  to  this  transaction,  "  What  did  he"  (the  testator) 
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say  "about  the  two  cottages?"    The  defendant's  counsel  objected  to  the 
question ;  and  the  learned  Judge  did  not  allow  it  to  be  put. 

A  verdict  was  taken  for  the  plaintiff,  the  point  as  to  the  construction 
of  the  will  being  reserved,  and  leave  given  to  move  that  a  nonsuit  or  a 
verdict  for  the  defendant  should  be  entered.  Whitehurst,  in  the  next 
term,  moved  accordingly ;  and  he  also  moved  for  a  new  trial  on  account 
of  the  rejection  of  evidence.  A  rule  nisi  was  granted.  In  last  Easter 
term  (May  2d), 

Humfrey  and  G.  Hayes  showed  cause,  and  Whitehurst  and  Macavlay 
supported  the  rule.  The  judgments  delivered  by  the  Court  make  it 
unnecessary  to  report  the  argument.  On  the  construction  of  the  will, 
*9391  besides  the  authorities  mentioned  on  the  Bench,  the  following 
J  were  referred  to :  Doe  dem.  Ashforth  v.  Bower,  3  B.  &  Ad.  453 
(E.  C.  L.  R.  vol.  27),  Doe,  lessee  of  Parkin,  v.  Parkin,  5  Taunt.  321 
(E.  C.  L.  R.  vol.  1),  Doe,  lessee  of  Chichester,  v.  Oxenden,  3  Taunt. 
147,  Chamberlaine  v.  Turner,  Cro.  Car.  129,  Doe  dem.  Renow  v.  Ash- 
ley, 10  Q.  B.  663  (E.  C.  L.  R.  vol.  59),  Miller  v.  Travers,  8  Bing.  244, 
248  (E.  C.  L.  R.  vol.  21),  and  Doe  dem.  Allen  i».  Allen,  12  A.  &  E. 
451  (E.  C.  L.  R.  vol.  40).  As  to  the  rejection  of  evidence,  the  plain- 
tiff's counsel  contended  that  the  question,  as  put,  was  improper,  as 
tending  to  introduce  a  parol  statement  of  the  testator's  intentions.  For 
the  defendant  it  was  urged  that  the  question  might  have  been  put,  to 
ascertain  how  the  testator  was  accustomed,  in  conversation,  to  describe 
the  property  in  question ;  Miller  v.  Travers  and  Doe  dem.  Allen  v.  Allen 
were  cited.  [Lord  Campbell,  C.  J.  You  cannot  put  a  question  as  to 
testamentary  intentions ;  as  to  description  you  may.] 

Our.  adv.  vult. 

The  Court  being  divided  in  opinion,  the  learned  Judges,  in  this  term 
(June  4th),  delivered  judgment  seriatim. 

Erle,  J.  In  this  case  the  question  turns  on  the  application  to  the 
property  of  the  testator  of  the  following  devise :  "  All  those  two  cot- 
tages or  tenements,  the  one  occupied  by  my  son  John  Hubbard,  the 
other  occupied  by  my  granddaughter,  together  with  all  the  appurte- 
nances thereto  belonging.''  And,  upon  such  a  question,  "  all  facts 
*93<n  re'at'n8  t0  ^e  subject-matter  and  *object  of  the  devise,  such  as 
J  that  it  was  or  was  not  in  the  possession  of  the  testator,  the  mode 
of  acquiring  it,  the  local  situation,  and  the  distribution  of  the  property 
are  admissible  to  aid  in  ascertaining  what  is  meant  by  the  words  used 
in  the  will :"  per  Parke,  J.,  in  Doe  dem.  Templema*  v.  Martin,  4  B.  k 
Ad.  771,  785  (E.  C.  L.  R.  vol.  24). 

By  the  evidence,  with  the  plan,  it  appears  that  a  copyhold  tenement, 
described  in  the  Court  Roll  in  which  the  admittance  of  the  testator  is 
contained,  as  two  "  messuages,  cottages,  or  tenements,  adjoining  or  near 
to  each  other,  with  the  yards,  gardens,  and  homestead  to  the  same  be- 
longing," in  the  occupation  of  four  persons,  containing  two  roods  and 
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twenty-four  perches,  was  the  property  of  the  testator ;  and  it  was  argued 
that  this  devise  related  to  it  either  in  part  or  in  the  whole.  These  pre- 
mises consisted  of  two  houses,  called  by  the  witnesses  the  Front  and 
Back  Cottage,  with  yard,  barn,  stables,  and  gardens,  forming  one  en- 
closure ;  both  cottages,  opening  into  the  same  yard,  haying  the  same 
passage  to  the  highway.  The  notes  are  not  distinct  as  to  the  occupa- 
tion :  but  the  whole  appears  to  have  formed  one  subject  of  occupation, 
first  for  the  testator's  father  and  his  family,  then  for  the  testator  and 
his  family ;  parts  of  the  family,  as  they  grew  up,  being  placed  either  in 
parts  of  those  cottages  or  in  some  of  the  outbuildings,  turned  into 
dwellings.  A  room  or  rooms,  part  of  the  ground  floor  of  the  Front 
Cottage,  had  been  partitioned  off  from  the  rest  thereof  about  sixteen 
years  ago,  and  were  occupied  by  the  granddaughter ;  and  in  like  man- 
ner part  of  the  ground  floor  of  the  Back  Cottage  had  been  partitioned 
off  about  six  *years  ago,  and  was  occupied  by  William  Hubbard,  ^.g. 
the  rooms  over  these  ground  floors  being  in  the  occupation  of  *- 
other  members  of  the  family,  and  neither  the  granddaughter  nor  W. 
Hubbard  occupying  anything  as  appurtenant  to  their  rooms,  as  far  as  I 
can  discover  in  the  notes. 

Upon  these  facts  the  plaintiff  contends  that  the  devise  ought  to  be 
applied  to  those  parts  only  of  the  premises  that  were  occupied  by  the 
granddaughter  and  W.  Hubbard,  respectively,  alleging  that  a  part  of 
a  cottage,  when  partitioned  off,  may  be  called  a  cottage.  The  defendant 
denies  this  to  be  the  true  construction,  for  several  reasons.  First: 
although  a  cottage  may  be  so  divided  as  that  each  part  may  be  called  a 
cottage,  still  a  part  of  the  ground  floor  only  would  not  be  so  spoken  of; 
and  there  is  no  evidence  that  the  testator  or  any  one  else  ever  spoke  of 
these  parts  as  entire  cottages ;  therefore,  if  the  devise  is  confined  to  the 
occupation,  there  are  not  two  cottages  to  which  it  applies.  Even  if  the 
term  "cottage  may  be  applied  to  these  parts  of  the  ground  floor,  still 
there  are  strong  reasons  for  supposing  that  the  testator  used  the  word 
"cottage"  in  its  ordinary  sense,  and  did  not  intend  to  confine  the  devise 
to  these  parts.  For  there  is  no  appurtenance  belonging  to  either  part, 
as  I  understand  the  evidence ;  and,  if  there  were  appurtenances  to  each, 
they  would  not  meet  the  terms  of  the  devise  in  their  primary  sense, 
which  are  applicable  to  appurtenances  belonging  to  the  two  cottages 
jointly.  Thus,  by  the  plaintiff's  construction,  this  part  of  the  devise 
is  left  without  effect.  Moreover,  it  is  improbable  that  the  owner  of  a 
copyhold  house  should  intend  to  sever  the  inheritance  of  the  ground  floor 
from  the  room  over,  increasing  the  ""manorial  burdens,  and  cre- 
ating in  perpetuity  the  inconvenience  in  respect  of  occupation, 
repairs,  and  otherwise,  arising  from  such  a  division:  and  it  is.  more 
improbable  that  he  should  intend  so  to  act  in  respect  of  two  houses  at 
the  same  time ;  the  dwellings  so  created  being  without  any  right  of 
access  to  highway,  to  water,  and  other  primary  requisites,  except  from 

vol.  xv.— 19  N 
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the  undefined  source  of  necessity.  And,  further,  the  plaintiff's  construc- 
tion defeats  the  declared  intention  of  the  testator  to  devise  the  whole  of 
the  property.  On  the  other  hand,  the  defendant  contends  that,  as  all 
those  two  cottages,  with  all  the  appurtenances  thereto  belonging,  form 
the  subject  of  one  devise,  and  as  two  cottages  with  the  appurtenances 
thereto  belonging  had  formed  the  subject  of  one  copyhold  conveyance 
to  the  testator  by  an  analogous  description,  and  had  formed  the  subject 
of  one  occupation  by  him,  it  is  probable  that  this  copyhold  tenement 
formed  the  subject  of  the  devise ;  the  terms  being  capable  of  being 
applied  thereto. 

This  construction  is  the  more  probable,  as  it  gives  effect  to  the  uniting 
of  two  cottages  into  one  subject  of  devise  and  to  the  devise  of  all  the 
appurtenances  belonging  to  the  two  cottages  as  one  subject ;  there  being 
large  appurtenances  belonging  to  the  Front  and  Back  Cottages  jointly; 
and  as  it  avoids  the  absurdity  of  dividing  the  inheritance  of  the  ground 
floor  from  the  floor  above  in  two  houses ;  and  as  it  disposes  of  all  the 
testator's  property  according  to  his  expressed  intention.  With  respect 
to  the  term  of  the  devise  referring  to  the  occupation  of  the  granddaughter 
and  W.  Hubbard,  this  construction  does  not  reject  it,  but  gives  effect 
thereto  so  far  as  to  pass  that  which  was  in  their  occupation ;  and  these 
♦2361  wor(*s  nave  tne*r  fuN  effect>  although  they  *do  not  restrict  the 
other  terms  of  the  devise  to  the  occupation.  When  the  subject 
of.  the  devise  is  described  solely  by  reference  to  occupation,  nothing 
passes  that  is  not  in  the  occupation  named,  as,  by  a  devise  of  all  my 
land  in  the  occupation  of  A.,  no  land  passes  that  is  not  in  his  occupation ; 
but,  where  the  subject  of  the  devise  is  either  named  or  specifically  de- 
scribed, and  is  also  said  to  be  in  a  certain  occupation,  then  that  which 
is  comprised  in  the  name  or  specific  description  will  pass,  though  not 
in  the  occupation  that  is  named.  Goodtitle,  lessee  of  Radford,  v. 
Southern,  1  M.  &  S.  299  (E.  G.  L.  R.  vol.  28),  is  an  example  of  a  name, 
where  a  devise  of  Trogues  Farm  in  the  occupation  of  A.  B.  passed  parts 
of  Trogues  Farm  not  in  his  occupation.  Marshall  v.  Hopkins,  15  East, 
809,  is  an  example  of  a  specific  description,  where  a  devise  of  a  mes- 
suage with  the  land  thereto  belonging,  in  the  occupation  of  A.  B.,  except 
Floodgate  Meadow,  passed  not  only  the  messuage  and  two  acres  of  land 
in  the  occupation  of  A.  B.,  but  also  seventeen  acres  not  in  his  occupa- 
tion, they  being  shown  to  have  been  purchased  by  the  testator  with  the 
messuage  as  belonging  thereto,  and  to  have  been  occupied  by  him  with 
the  messuage  till  a  short  time  before  the  will ;  and  the  excepted  meadow 
not  being  in  the  occupation  of  A.  B.  Doe  dem.  Preedy  v.  Holtom,  4 
A.  4;  E.  76  (E.  C.  L.  R.  vol.  31),  may  be  referred  to  as  another  case  in 
which  a  description  was  not  restricted  to  the  occupation  named  therein. 
In  one  of  these  cases  the  description  was  not  more  specific  than  in  the 
levise  now  in  question ;  still  it  was  held  to  comprise  more  than  was  in 
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the  occupation  named ;  and  effect  was  held  to  be  *given  to  the  rtno* 
mention  of  occupation  as  ascertaining  a  part  of  that  whole  which 
was  devised. 

A  devise  of  the  land  in  the  occupation  of  A.  would  pass  only  the  close 
in  his  occupation ;  but  a  devise  of  the  house  in  the  occupation  of  A. 
would  pass  the  whole  house,  though  part  only  was  in  the  occupation 
of  A. 

Upon  this  review  it  appears  to  me  that  the  defendant's  construction 
is  correct,  and  that  a  nonsuit  ought  to  be  entered. 

With  respect  to  the  evidence  rejected,  I  am  of  opinion  that  any 
declaration  of  the  testator  indicating  that  he  spoke  of  his  copyhold 
premises  by  the  description  of  the  two  cottages  with  their  appurtenances 
was  admissible,  the  evidence  showing  two  subjects  to  which  the  descrip- 
tion is  applicable,  and  so  creating  an  ambiguity. 

The  question  was  open  to  objection  as  being  too  vague :  but,  if  it  was 
confined  to  the  declarations  above  mentioned,  I  think  it  was  admissible, 
and  the  rejection  was  ground  of  new  trial. 

Wiohtman,  J.  It  appears  to  me  that  the  verdict  in  this  case,  and 
the  rejection  of  evidence  by  the  learned  Judge,  were  both  correct,  and 
that  the  rule  should  be  discharged. 

The  testator,  Thomas  Hubbard,  in  1840,  was  admitted  to  "  all  those 
two/'  &c.  (His  Lordship  stated  the  description  of  the  tenements  as  in 
p.  230,  antS.)  By  his  will,  dated  in  March,  1847,  the  testator,  after 
leaving  an  annuity  and  his  household  goods  to  his  wife,  as  to  all  the 
rest,  residue,  and  remainder  of  his  estates  whatsoever  and  wheresoever, 
gives  a  close  called  Scotney's  Close  to  be  divided  amongst  five  persons, 
including  three  of  his  sons ;  and  then  follows  the  devise  in  *ques-  r^9„ft 
tion  in  the  following  form :  "  I  do  hereby  give  to  my  son  David  *- 
Hubbard  all  those  two  cottages  or  tenements,  the  one  occupied  by  my 
son  John  Hubbard,  the  other  occupied  by  my  granddaughter,  together 
with  all  the  appurtenances  thereto  belonging."  At  the  time  of  the 
making  of  the  will,  and  of  the  death  of  the  testator,  John  Hubbard,  his 
son  was  in  the  occupation  of  a  room  originally  part  of  a  cottage,  but 
which,  several  years  before  the  making  of  the  will,  had  been  partitioned 
off  from  the  rest  of  the  building,  had  a  separate  entrance,  and  was 
occupied  by  John  Hubbard  as  a  separate  dwelling,  together  with  a  hovel, 
part  of  the  property  of  the  testator.  .  The  rest  of  the  building  from 
which  the  room  occupied  by  John  Hubbard  had  been  taken  was  in  the 
separate  occupation  of  David  Hubbard.  The  granddaughter  likewise 
was  in  the  occupation  of  a  room,  originally  part  of  another  c~*tage, 
from  which  it  had  been  divided  in  a  similar  manner,  and  which,  from  the 
time  of  the  division,  had,  together  with  an  adjoining  pantry,  been  used 
as  a  separate  dwelling,  and  was  occupied  by  the  testator's  granddaughter 
as  auth.  The  rest  of  the  building  from  which  the  premises  in  her  occu- 
pation were  taken  was  in  the  separate  occupation  of  William  Hubbard 
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as  a  separate  dwelling-place.  There  was  also  a  building  occupied  as  a 
dwelling-house  by  James  Weston  at'the  time  of  making  the  will,  and 
death  of  the  testator,  and  part  of  his  property.  These  tenements  were 
part  of  the  premises  to  which  the  testator  had  been  admitted  in  1820 ; 
and  the  description  of  the  premises  was  in  substance  the  same  as  that 
in  a  previous  admission  to  the  same  premises  in  1792. 

It  may  be  collected  from  the  evidence,  as*  it  appears  upon  the  notes 
*QOQ-i  of  the  learned  Judge,  that  the  premises  *to  which  the  testator 
J  was  admitted  consisted  originally  of  two  cottages,  with  outbuild- 
ing, gardens,  yard,  and  homestead,  but  that  the  cottages  had  been  divided 
in  the  manner  described,  and  another  portion  of  the  premises  converted 
into  a  dwelling-house,  so  that,  at  the  time  of  the  will,  and  death  of  the 
testator,  the  buildings  upon  the  premises  had  been  converted  into  five 
separate  and  distinct  dwelling-places  occupied  by  five  different  persons. 

The  lessor  of  the  plaintiff  was  heir  at  law  of  the  testator:  but  the  de- 
fendant claimed,  as  devisee,  not  only  the  premises  in  the  occupation  of 
the  testator's  son  John  Hubbard  and  the  granddaughter,  but  the  whole 
of  the  premises  comprising  the  two  cottages  mentioned  in  the  admissions 
upon  the  court  rolls,  and  as  they  existed  before  any  division  of  them 
into  separate  dwellings  had  taken  place.  It  was  contended  for  the  de- 
visee that  the  premises  in  the  occupation  of  John  Hubbard  and  the 
granddaughter  respectively  would  not  fulfil  the  description  in  the  devise 
of  "two  cottages,"  and,  as  they  had  no  other  premises  in  their  occupa- 
tion, the  description  in  the  devise  was  false  in  that  respect,  and  should 
be  rejected ;  and  that,  under  the  remaining  terms  of  the  devise,  the  pro- 
perty in  question  would  pass. 

It  seems  to  me,  however,  that  the  premises  in  the  occupation  of  John 
Hubbard  and  the  granddaughter  do  fulfil  all  the  terms  and  conditions 
of  the  devise. 

There  is  no  definition  of  a  cottage  which  is  inconsistent  with  the  rooms 
occupied  by  those  persons  respectively  as  separate  dwellings  being 
described  as  cottages,  .though  originally  they  formed  parts  of  larger 
cottages.  A  large  dwelling-house  or  cottage  may  be  divided  into  two 
♦24.01  or  more  (^8t"ict  dwelling-houses  or  *cottages,  and  each  part  may 
-*  be  so  described.  A  cottage,  in  Johnson's  and  other  English  dic- 
tionaries, is  said  to  be  "a  small  house,"  and  a  house  is  said  to  be  "a 
dwelling  place ;"  so  that  any  small  dwelling  place  may  without  impro- 
priety of  language  be  described  as  a  cottage. 

But,  even  if  this  were  not  so,  can  the  legal  maxim,  that  a  false  demon- 
stration does  not  prejudice,  apply  to  this  case?  I  think  not.  The 
maxim  applies  only  (as  expressed  by  Lord  Kenton  in  the  case  of 
Thomas  v.  Thomas,  6  T.  R.  671,  676),  to  cases  in  which  the  false  demon- 
stration is  superadded  to  that  which  was  sufficiently  certain  before.  In 
the  present  case,  if  the  demonstration  said  to  be  false  were  rejected,  the 
terms  of  the   devise   would  be  —  "I  do  hereby  give  to  my  son  David 
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Hubbard  two  cottages  or  tenements,  together  with  all  the  appurtenances 
thereto  belonging/'  leaving  it  uncertain  which  or  where :  and,  if  it  should 
be  said  that  it  is  primfi  facie  to  be  intended  that  the  testator  had  only 
two  cottages,  as  no  more  are  mentioned,  the  evidence  shows  that,  what- 
ever may  be  the  •  case  with  respect  to  the  premises  in  John  Hubbard's 
and  the  granddaughter's  occupation,  there  was  a  distinct  building  in  the 
occupation  of  James  Weston,  which  was  as  much  entitled  to  the  descrip- 
tion of  a  cottage  as  any  building  which  belonged  to  the  testator,  who 
therefore,  at  the  time  of  his  death,  was  the  owner  of  three  cottages. 
There  is,  as  it  seems  to  me,  no  such  certainty  as  to  the  property  devised, 
remaining  either  upon  the  face  of  the  will  itself,  or  upon  the  evidence, 
as  will  warrant  the  Court  in  dispensing  with  the  demonstration,  and 
that,  if  that  be  rejected,  the  devise  fails  for  want  of  the  sufficient  cer- 
tainty to  disinherit  an  heir  at  law. 

*I  am  also  of  opinion  that  the  learned  Judge  was  right  in  re-  r#941 
jeeting  evidence  of  the  intention  of  the  testator  as  to  the  property  L 
he  meant  to  devise  to  David  Hubbard.     The  effect  of  such  evidence 
would  be  to  vary  the  apparent  meaning  of  the  testator's  words,  and  make 
a  new  will  by  parol. 

Upon  the  whole,  therefore,  my  opinion  is  in  favour  of  the  plaintiff. 

Patteson,  J.  I  am  of  opinion  that  the  rule  must  be  discharged, 
upon  the  ground  that  the  words  in  the  will,  "  the  one  occupied  by  my 
son  John  Hubbard,  the  other  occupied  by  my  granddaughter,"  cannot  be 
rejected  without  making  the  devise  vague  and  insensible ;  and  likewise 
that  those  words  are  not  falsa  demonstratio,  but  that  there  are  premises 
to  which  they  are  properly  applicable.  I  agree  to  the  doctrine  that 
falsa  demonstratio  non  nocet :  but  that  is  only  where  the  words  of  the 
devise,  exclusive  of  that  falsa  demonstratio,  are  sufficient  of  themselves 
to  describe  the  property  intended  to  be  devised,  reference  being  had,  if 
necessary,  to  the  situation  of  the  premises,  to  the  names  by  which  they 
have  been  known*or  to  other  circumstances  properly  pointing  to  the 
meaning  of  the  description  in  the  will.  Now  let  us  here  strike*  out  the 
words  of  falsa  demonstratio,  assuming  it  to  be  so :  and  what  have  we 
left?  "I  do  hereby  give  to  my  son  David  Hubbard  all  those  two  cot- 
tages or  tenements,  together  with  all  the  appurtenances  thereto  belong- 
ing." There  are  no  words  pointing  out  what  particular  cottages ;  no 
words  of  locality,  not  even  of  a  parish;  not  even  the  word  "my"  is 
added ;  nothing  which,  in  itself,  or  by  reference,  can  identify  the  pro- 
perty, unles%you  read  the  words  which  *are  supposed  to  be  falsa  r+919 
demonstratio*  In  the  two  oases  mainly  relied  on,  Goodtitle,  L 
lessee  of  Radford,  v.  Southern,  1  M.  &  S.  299  (E.  C.  L.  R.  vol.  28),  and 
Down  v.  Down,  7  Taunt.  848  (E.  C.  L.  R.  vol.  2),  the  description  was 
complete  without  the  words  which  were  falsa  demonstratio. 

But,  secondly,  I  think  that  there  is  no  falsa  demonstratio.     Some- 
thing was  in  the  occupation  of  John  Hubbard,  and  something  also  in 

n2 
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that  of  the  granddaughter.  The  question  is,  whether  each  of  the  thing* 
so  occupied  can  properly  be  called  a  «  cottage"  or  "  tenement."  Now, 
the  instrument  in  which  they  are  found  being  a  will,  the  words  must  be 
taken  in  their  popular  and  familiar  sense,  unless  they  be  such  as  have 
a  strict  legal  and  technical  meaning.  The  premises  so  occupied  appear  to 
have  been  occupied  for  years  in  severalty  by  the  persons  named,  having 
been  partitioned  off  from  what  originally  constituted  two  large  cottages. 
I  know  nothing  which  can  prevent  an  owner  of  a  cottage  from  dividiag 
it  and  converting  it  into  two  cottages  if  he  thinks  fit  to  do  so.  Here 
the  two  original  cottages  have  certainly  been  divided  into  five  residences, 
one  occupied  by  John  Hubbard,  one  by  the  granddaughter,  one  by  Wil- 
liam Hubbard,  one  by  James  Weston,  and  one  by  David  Hubbard.  I 
cannot  see  why  each  of  these  residences  may  not  properly  be  described 
as  a  cottage  or  tenement :  and  then,  reading  the  words  supposed  to  be 
falsa  demonstratio  with  the  words  "cottages  or  tenements,"  we  have  a 
complete  and  true  description.  But  it  is  said  that  this  construction  will 
not  satisfy  the  words  "  together  with  all  the  appurtenances  thereunto 
belonging."  With  regard  to  John  Hubbard  it  will ;  for  there  is  a  hovel 
♦94.31  0CCUP*ed  Dy  n*ra  *aP*rt  fr<>m  hfe  cottage.  And  with  respect  to 
*  the  granddaughter  there  is  also  a  pantry. 

It  is  true  that  by  the  words,  "  all  the  rest,  residue,  and  remainder  of 
my  estates,"  it  would  seem  that  the  testator  did  not  mean  to  die  intestate 
as  to  any  part ;  but  there  is  no  case  in  which  such  an  intention  has  been 
allowed  to  enlarge  subsequent  words  of  devise,  and  extend  them  to  pre- 
mises to  which  they  are  not  in  themselves  applicable,  if  those  subsequent 
words  are  in  themselves  sensible,  and  there  be  premises  on  which  they 
can  operate.  The  testator  did  not  intend  to  die  intestate ;  but  he  has 
not  used  terms  sufficient  to  prevent  his  doing  so. 

With  regard  to  the  rejection  of  evidence,  I  am  clear  that  the  learned 
Judge  was  right.  The  question  put  to  the  witness  was  calculated  to  elicit 
an  answer  which  would  in  truth  have  established  a  verbal  will  contrary 
to  the  written  words. 

Lord  Campbell,  G.  J.  I  am  of  opinion  that  the  rule  for  a  new  trial 
in  this  case  should  be  discharged. 

Whatever  conjecture  may  be  formed  as  to  the  secret  intentions  of  the 
testator,  the  language  to  be  found  in  his  will  appears  to  me  to  be  insuffi- 
cient to  carry  the  premises  sought  to  be  recovered  in  this  ejectment  from 
the  heir  at  law  to  the  defendant.  We  are,  undoubtedly,  to  receive  parol 
evidence  as  to  the  subjects  of  the  devise,  their  local  situa^on,  the  mode 
of  their  enjoyment,  and  the  names  by  which  they  were  known.  Look- 
ing to  the  evidence  reported  to  us  by  the  learned  Judge,  I  cannot  agree 
that  there  is  not  property  which  corresponds  with  the  description  in  the 
devise  to  David  Hubbard.  The  objection  rests  upon  the  supposition 
*944.1  *tnat  a  cottage  necessarily  means  the  whole  interior  of  a  small 
J  house  under  its  roof,  and  within  its  four  walls :  but  I  conceive 
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that  there  may  be  two  cottages  under  the  same  roof,  divided  from  each 
other  by  an  internal  partition,  and  that  one  cottage  may  be  divided  into 
two  by  such  an  internal  partition,  and  by  opening  a  new  outer  door. 
The  definition  of  "cottage"  contended  for  by  the  defendant  receives 
some  countenance  from  that  in  Go.  Litt.  56  b ;  «  Cottage,  cotagium,  is  a 
little  house  without  land  to  it;"  and  from  stat.  31  Eliz.  c.  7,  respecting  the 
erection  and  occupation  of  cottages,  which  seems  to  consider  the  whole 
building  as  one  cottage,  though  occupied  by  several  families. (a)  But 
we  must  suppose  the  word  to  be  used  by  the  testator  in  its  common  and 
familiar  acceptation ;  and  Dr.  Johnson  in  his  Dictionary  defines  cottage 
to  be  "a  hut ;  a  mean  habitation ;  a  cot ;  a  little  house."  In  Domes- 
day Book,  Cotmanni(b)  are  often  mentioned ;  and  their  dwellings  were 
probably  called  cots  or  cottages,  of  whatever  size  or  howsoever  con- 
structed. In  the  more  limited  sense  of  the  word,  the  testator  died  seised 
of  "two  cottages  or  tenements,"  the  one  occupied  by  John  Hubbard, 
and  the  other  by  his  granddaughter.  Fifteen  years  before  his  death  a 
part  of  the  back  cottage  had  been  divided  from  the  rest  by  a  partition ; 
and  an  outer  door  had  been  made  to  the  part  so  partitioned  off.  This 
part,  afterwards  remaining  without  any  internal  communication  with  the 
other  part,  had  been  separately  occupied ;  and  it  was  so  occupied,  at 
the  date  of  the  will  and  at  the  death  of  *the  testator,  by  John  t-^o^c 
Hubbard.  About  five  or  six  years  before  the  testator's  death,  a  *- 
part  of  the  Front  Cottage  had  been  divided  from  the  rest  by  a  partition ; 
and  an  outer  door  had  been  made  to  the  part  so  partitioned  off.  This 
part,  afterwards  remaining  without  any  internal  communication  with  the 
other  part,  had  been  separately  occupied,  and  was  so  occupied  at  the 
date  of  the  will  and  at  the  death  of  the  testator,  by  his  granddaughter 
Elizabeth  Manning.  John  Hubbard  and  Elizabeth  Manning  were  respec- 
tively in  the  occupation  of  what  the  law  would  consider  a  dwelling-house, 
and  which  may  well  be  considered  a  cottage.  The  premises  sought  to  be 
recovered  never  were  occupied  either  by  the  testator's  son  John,  or  by 
his  granddaughter  Elizabeth.  Now  I  look  upon  it  to  be  a  canon  for  the 
construction  of  wills,  that,  if  there  be  property  precisely  corresponding  to 
the  strict  description  in  the  devise,  courts  are  not  to  construe  the  devise 
as  extending  to  property  which  does  not  correspond  to  that  description. 
See  Roe  dem.  Ryall  t>.  Bell,  8  T.  R.  579,  Doe  dem.  Humphreys  v. 
Roberts,  5  B.  k  Aid.  407  (E.  C.  L.  R.  vol.  7),  Newton  v.  Lucas,  6 
Sim.  54. 

The  defencjgnt's  counsel  argued  that  the  words  "  occupied  by"  "  my 
son"  and  "granddaughter"  are  to  be  disregarded,  on  the  maxim  "falsa 
demonstratio  non  nocet."  But  that  maxim  only  applies  where  there  has 
been  a  true  demonstration  by  which  the  subject-matter  devised  has  once 

(a)  See  Met  8. 

(*)See  Domesday  Book,  fol.  177  b;  also  pp.  xxvi.,  xxrii.,  of  the  General  Introduction  tc 
Li1»i  Censoalts  rocati  Domesday  Book  Indices,  1816,  published  under  the  Record  Commission 
18  lj.    Also,  Spelman's  Olossar.  153,  raby.  Cota,  Ac. 
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been  described  and  identified.  Here  the  cottages  are  not  described  or 
identified  by  name  or  situation,  or  any  other  circumstance  except  the 
occupation.  In  Good  title,  lessee  of  Radford,  v.  Southern,  1  M.  &  S. 
299  (E.  C.  L.  R.  vol.  28),  the  case  chiefly  pressed  upon  us  at  the  bar, 
*£ifil  fc^ere  was  *a  comptete  accurate  description  of  the  subject-matter 
-1  devised  before  the  falsa  demonstratio  was  added,  "  all  that  my 
farm"  "called  Trogues  Farm,  situate  within  the  parish  of  D."  The 
Court  there  proceeded  upon  the  ground  that  this  was  a  plain  and  certain 
description,  before  they  would  allow  the  devise  to  be  extended  to  kbJ 
not  in  the  occupation  of  A.  Clay.  In  like  manner,  in  Down  t>.  Down, 
7  Taunt.  343  (E.  C.  L.  R.  vol.  2),  where  the  devise  was,  all  my  «  farm, 
and  lands  called  Coltsfoot  Farm,  situate  in  or  near  the  parishes  of  D., 
W.,  and  T.,"  now  "  on  lease  to  Field/1  although  it  was  held  that  a  close 
of  seven  acres,-  part  of  Coltsfoot  Farm,  excepted  out  of  the  lease  to 
Mary  Field,  did  pass,  this  proceeded  upon  the  ground  that  the  subject- 
matter  devised  was  clearly  identified  prior  to  the  additional  demonstra- 
tion <<  now  on  lease  to  Mary  Field."  In  the  hypothetical  case  put  at 
the  bar  of  a  devise  of  "  all  my  house  situate  in  Lincoln's  Inn  Fields  in 
the  county  of  Middlesex,  in  the  occupation  of  A.,"  the  testator  dying 
possessed  of  one  house  in  Lincoln  Inn  Fields,  and  A.  having  been  in 
the  occupation  only  of  a  part  of  it,  I  make  no  doubt  that  the  whole 
house  would  pass,  there  being  a  plain  and  certain  description  independ- 
ently of  the  occupation,  and  there  being  no  other  mode  of  giving  fall 
effect  to  the  language  of  the  devise.  In  the  present  case,  I  do  not  think 
that  there  is  any  canon  of  construction  by  which  the  words  of  occupa- 
tion can  be  rejected. 

To  get  at  the  intention  of  the  testator,  considerable  stress  was  laid  at 
the  bar  on  the  description  of  the  parcels  in  the  copyhold  admissions ; 
but  it  is  well  known  from  experience  that  the  description  of  parcels 
*9l7l  *on  ^e  court  r°U8  °ffcen  remains  the  same  in  successive  admis- 
-'  sions  long  after  they  are  materially  altered  by  new  buildings  and 
subdivisions :  and  we  must  suppose  that  the  testator  regarded  more  the 
actual  condition  of  the  premises  when  he  made  his  will,  than  any 
description  of  them  on  the  court  rolls  of  the  manor.  The  subdivision 
of  the  Front  Cottage  by  a  partition,  new  outer  door,  and  separate  occu- 
pation by  Elizabeth  Manning,  had  taken  place  since  the  last  admission 
in  1824,  and  before  the  making  of  the  will  in  1847. 

A  suggestion  was  thrown  out  that  the  schoolmaster  who  made  the  will 
had  mistaken  his  instructions ;  but  we  are  bound  to  consider  the  language 
of  the  will  to  be  the  language  of  the  testator ;  and,  doing  so,  there  is 
great  difficulty  in  understanding  why,  if  he  wished, all  the  property 
included  in  the  copyhold  admissions  to  pass  to  his  son  David,  he  should 
describe  it  as  two  cottages  in  the  occupation  of  his  son  John  and  his 
granddaughter,  considering  that  the  far  greater  part  of  it  was  in  the 
possession  of  the  testator  himself  and  of  other  persons.     If  the  devise 
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is  to  be  construed  according  to  the  copyhold  admission,  then  it  would 
carry  the  cottage  occupied  by  James  Weston,  which  is  within  the  enclo- 
sure, and  formed  part  of  the  copyhold  estate,  but  never  formed  pare 
either  of  the  Back  Cottage  or  the  Front  Cottage.  How  this  third  cot  • 
toge  is  to  pass  as  an  appurtenance,  I  do  not  understand. 

From  the  words  of  the  will,  introductory  to  the  devise  of  the  real 
estate,  it  may  be  fairly  inferred  that  the  testator  did  not  mean  to  die 
in;estate  as  to  any  part  of  it ;  but  I  am  not  aware  of  any  case  in  which 
such  introductory  words  have  been  allowed  to  extend  a  specific  devise 
bepnd  the  meaning  which  would  *otherwise  be  given  to  the  r*<%AQ 
language  employed  in  that  specific  devise ;  and  the  heir  at  law  is  *- 
still  entitled  to  the  usual  advantage  which  belongs  to  him,  if  the  intention 
which  his  ancestor  may  have  had  to  disinherit  him  has  not  been  effectually 
executed. 

For  these  reasons  I  think,  with  my  brothers  Patteson  and  Wight- 
man,  that  the  right  construction  was  put  upon  the  will  at  the  trial,  and 
that  the  heir  at  law  is  entitled  to  recover ;  although  I  am  sincerely 
diffident  of  my  opinion,  as  it  is  contrary  to  that  entertained  after  great 
deliberation  by  my  brother  Erle. 

With  respect  to  the  rejection  of  evidence,  I  clearly  think  that  the 
learned  Judge  was  right  in  overruling  the  question  proposed  to  be  put 
to  the  witness  wh#  prepared  the  will  respecting  the  verbal  instructions 
he  received  from  the  testator,  "  What  did  he  say  about  the  two  cottages  ?" 
as  this  was  not  confined  to  an  inquiry  into  the  meaning  which  the 
testator  usually  affixed  to  the  expression  his  two  cottages,  or  the  designa- 
tion by  which  any  part  of  his  real  property  usually  went,  but  was 
calculated  to  bring  out  an  answer,  which  could  not  be  admissible  evidence, 
with  regard  to  his  intentions  in  making  the  will,  irrespective  of  the 
language  of  the  will  itself. 

The  rule  for  a  new  trial  must,  therefore,  be  discharged. 

Rule  discharged. 

Ai  to  the  maxim  fal$a  cUmo-utratio  non  nocet,  was  inadmissible,  there  being  no  latent  ambi- 

m«  Jackson  «.  Clark,  7  Johns.  217;  Jackson  v.  guity  in  the  will,  but  a  mistake:  Jackson  v. 

Hank,  6  Cow.  2S1  ;   Tenny  ©.  Beard,  6    N.  Sill,  11  Johns.  201.    See  also  Allen  e.  Lyons,  2 

Hsjupw  58;  Lyman  v.  Loomis,  Ibid.  408.  Wash.  C.  C.  Rep.  475 ;  Pingry  *.  Watkins,  17 

Ai  to  the  admissibility  of  the  parol  evidence  Verm.  379;  Snodgrass  v.  Ward,  3.  Hayw.  40; 
m  this  case ,  G.  devised  as  follows :  "  I  give  Barton  v.  Morris,  15  Ohio,  408;  Senterfit  e.  Roy- 
aid  bequeath  to  my  wife,  for  and  daring  her  nolds,  3  Rieh.  128;  Stephen  v.  Walker,  8  B, 
widowhood,  tiu  farm  which  I  now  occupy ,  Ac.  Monroe,  600. 

Extrinsic  or  parol  evidence  to  show  that  the        General  introductory  words  will  not  disinherit 

testator  intended  to  devise  the  whole  of  his  real  the  heir,  nnless  they  can  be  brought  down  and 

titate  at  W.,  which  included  a  farm  of  90  acres,  connected  with  an  actual  devise.    See  Winches- 

a  the  tenure  of  B.,  under  a  lease  from  the  ter  v.  Tilghman,  1  Har.  A  M'Hen.  452 ;  Olm 

testator  for  seven  years,  and  that  he  gave  such  stead  «.  Harvey,  1  Barbour,  102 ;  Miller  e.  Lynn 

tanetions  to  the  attorney  who  drew  the  will,  7  Barr,  443. 
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•249]        *The  QUEEN  v.  TYRWHITT,  Esq.    May  23. 

An  Auditor  of  a  poor  law  district  disallowed  certain  disbursement*  in  the  accounts  of  the  orer- 
seers  of  a  metropolitan  parish,  and  surcharged  them  with  the  amount.  More  than  six  months, 
but  less  than  nine  months,  after  the  disallowance  and  surcharge,  the  auditor  commenced  pro- 
ceedings against  them,  for  non-payment,  before  one  of  the  metropolitan  police  magistrate*  sit- 
ting alone.  The  magistrate  having  refused  to  entertain  the  information  on  the  ground  that  it 
was  not  in  time,  and  a  rule  under  stat  11  A  12  Vict  c  44,  s.  5,  having  been  obtained  against 
him: 

Held,  that  the  period  within  which  an  auditor  must  commence  proceedings  before  a  police  magis- 
trate sitting  alone  was  regulated  by  the  Poor  Law  Union  Charges  Amendment  Act,  12  k  13 
Vict  c.  103,  s.  9,  and  not  by  the  Metropolitan  Police  Act,  2  &  3  Vict  c  71,  s.  44;  and  conse- 
quently that  the  information  was  in  time :  and  the  Court  made  the  rule  absolute. 

Pashley,  on  this  day,  moved  for  a  rale  nisi  in  lieu  of  a  mandamus 
under  stat.  1 1  &  12  Vict.  c.  44,  s.  5,  calling  on  Robert  Philip  Tyrwhitt, 
Esq.,  one  of  the  Metropolitan  Police  magistrates,  to  show  cause  why  he 
should  not  hear  and  determine  the  after-mentioned  information. 

It  appeared  on  affidavit  that  James  Hales  Mitchener,  the  auditor  of 
the  Metropolitan  Poor  Law  district  which  comprises  the  Holborn  Union, 
on  5th  July,  1849,  disallowed  certain  disbursements  made  by  the  over- 
seers of  the  united  parishes  of  St.  Andrew,  Holborn,  and  St.  George  the 
Martyr,  which  are  comprised  in  that  Union,  and  surcharged  the  over- 
seers with  the  amount,  203Z.  17*.  3d.  There  was  if*  appeal ;  and  the 
disallowance  and  surcharge  were  regular  in  form.  The  auditor  exhibited 
an  information  against  the  overseers  for  non-payment  of  the  sum  sur- 
charged, before  Mr.  Tyrwhitt,  on  the  80th  of  March,  1850. 

Stat.  2  &  3  Vict.  c.  71,  s.  14,  authorizes  a  Metropolitan  Police  magis- 
trate, sitting  within  the  Metropolitan  Police  district,  to  do  alone  any 
act  which  by  any  law  then  in  force,  or  by  any  law  not  containing  an 
express  enactment  to  the  contrary  thereafter  to  be  made,  was  or  should 
be  directed  to  be  done  by  more  than  one  justice.  The  same  statute, 
*2ca-i  8ect-  44,  enacts  that  all  offences  ^committed  within  the  limits  of 
the  Metropolitan  Police  district,  which  by  that  or  any  other  act 
are  punishable  on  summary  conviction  before  a  justice  or  justices  of  the 
peace,  may  be  heard  and  determined  by  any  of  the  said  magistrates  sit- 
ting at  one  of  the  said  police  courts,  in  a  summary  way,  "  within  six 
calendar  months  at  the  farthest  next  after  the  commission  of  such  offence, 
or  within  such  shorter  time  as  shall  be  limited  by  the  act  specifying  the 
offence,  and  not  afterwards/' 

The  authority  of  the  auditor  to  proceed  for  the  sum  surcharged  is 
under  the  various  Poor  Law  Amendment  Acts.  Stat.  7  &  8  Vict.  c. 
101,  s.  32,  enacts  that  it  is  to  be  recovered  in  the  same  manner  as  pen- 
alties and  forfeitures  may  be  recovered  under  the  provisions  of  stat  4 
&  5  W.  4,  c.  76.  Under  the  last-mentioned  act,  sect.  99,  penalties  and 
forfeitures  are  to  be  recovered  before  two  justices.  Stat.  12  k  13  Vict  c. 
103,  s.  9,  enacts  that  »<  no  auditor  shall  commence  any  such  proceeding 
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after  the  lapse  of  nine  calendar  months  from  the  disallowance  or  sur- 
charge by  such  auditor,  or,  in  the  event  of  an  application  by  way  of 
appeal  against  the  same  to  the  Court  of  Queen's  Bench  or  to  the  Poor 
Law  Board,  after  the  lapse  of  nine  calendar  months  from  the  deter- 
mination thereupon." 

As  the  power  of  the  police  magistrate  sitting  alone,  to  hear  as  two 
justices  might,  depended  upon  the  Metropolitan  Police  Act  (already 
cited) ;  and  as  the  application  to  the  magistrate  in  the  present  case  was 
more  than  six  calendar  months  after  the  money  was  payable  by  the  over- 
seers, though  less  than  nine  calendar  months  after  the  disallowance  and 
surcharge,  a  question  arose  whether  the  period  within  which  proceedings 
of  this  nature  were  to  be  commenced  before  a  ^Metropolitan  Police  r*95l 
magistrate  sitting  alone  was  to  be  that  given  by  the  Poor  Law 
Act,  or  the  period  prescribed  by  the  Metropolitan  Police  Act 

Mr.  Tyrwhitt,  in  order  to  allow  the  opinion  of  this  Court  to  be  taken, 
refused  to  hear  the  information. 

The  Court,(a)  on  Pashley't  motion,  granted  a  rule  nisi.  Lush  then 
showed  cause  in  the  first  instance ;  and  Pashley  was  heard  in  reply. 

The  arguments  consisted  in  a  comparison  of  the  different  parts  of  the 
statutes  in  question.  The  Court,  in  their  judgment,  entered  so  much  in 
detail  into  those  provisions  as  to  render  any  further  statement  unneces- 
sary. Cur.  adv.  vuli. 

On  a  subsequent  day  in  this  term  (4th  June), 

Lord  Campbell,  C.  J.,  delivered  the  judgment  of  the  Court.  After 
stating  the  nature  of  the  application  against  the  overseers,  his  Lordship 
proceeded  as  follows. 

The  information  discloses  that,  upon  an  audit  duly  held,  Mitchener 
has  disallowed  various  items  in  the  account  of  disbursements,  amounting 
to  2032. 17*.  3d.,  and  surcharged  them  for  the  same ;  that  he  has  reported 
the  certificate  of  this  surcharge  to  the  Poor  Law  Commissioners  less  than 
nine  months,  and  more  than  six  months,  before  the  exhibiting  of  the 
information ;  and  that  the  overseers  named  then  became  and  are  liable  to 
pay  the  sums  disallowed  to  the  treasurer  of  the  Guardians  of  the  union, 
which  they  have  neglected  and  refused  to  do.  The  question,  upon 
*the  answer  to  which  this  rule  depends,  is,  whether  after  the  expi-  i-^oeo 
ration  of  six  months  from  the  date  of  the  certificate  of  surcharge  *• 
the  Police  magistrate  has  any  jurisdiction.  And  this  will  depend  upon 
the  construction  of  several  statutes,  one  class  of  which  provides  for  the 
enforcing  payment  of  moneys  disallowed  and  surcharged  by  auditors, 
the  other  gives  jurisdiction  to  police  magistrates. 

The  auditor  of  a  district  derives  his  authority  from  stat.  7  &  8  Vict.  c. 
101,  8.  32 :  and  the  moneys  which  he  shaft  certify  to  be  due,  are,  by 
that  section,  made  recoverable  on  non-payment  in  the  same  manner  as 
penalties  and  forfeitures  may  be  recovered  under  the  Poor  Law  Amend- 

(a)  Lord  Campbell,  C.  J.,  Pattssou,  Coleridge,  and  Erle,  Js. 
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ment  Act,  4  &  5  W.  4,  c.  76 ;  by  the  99th  section  of  which  penalties 
and  forfeitures  inflicted  by  it  for  any  offence  against  it  shall,  upon  proof 
and  conviction  of  the  offences  respectively  before  any  two  justices,  be 
levied  by  distress  and  sale,  and  ultimately,  if  necessary,  payment  en- 
forced by  imprisonment  for  a  limited  period. 

Stat.  7  &  8  Vict.  c.  101,  s.  82,  directs  that  the  auditor  shall  proceed 
as  soon  as  may  be  to  enforce  the  payment.  And  we  may  observe,  in 
passing,  that  the  Court,  in  any  matter  wherein  it  has  discretion,  will  pay 
great  regard  to  this  direction  of  the  statute,  which  generally  speaking 
works  no  hardship  on  the  individual  officer,  and  is  very  just  to  the  rate- 
payers ;  for  it  is  obviously  right  that  those  who  have  suffered  by  the 
illegal  disbursement  should  have  the  benefit  of  the  repayment,  which  in 
a  flux  body  is  only  to  be  secured,  if  at  all,  by  making  the  one  follow  the 
♦2581  ot^er  **  80on  as  ma7  be.  By  this  statute,  however,  no  *strict 
J  limitation  of  time  is  imposed.  But  stat.  11  &  12  Vict.  c.  43,  the 
act  to  facilitate  the  performance  of  the  duties  of  justices  out  of  sessions 
with  respect  to  summary  convictions  and  orders,  in  its  11th  section  pre- 
scribes generally,  in  words  which  are  large  enough  to  embrace  the  pre- 
sent case,  that  the  information  shall  be  laid  within  six  calendar  months 
from  the  time  when  the  matter  thereof  arose.  But  stat.  12  &  13  Vict, 
c.  103,  s.  9,  reciting  this  section,  declares  and  enacts  that  it  shall  not 
be  deemed  to  apply  to  any  such  proceeding  by  an  auditor,  but  that  he 
shall  not  commence  any  such  proceeding  after  the  lapse  of  nine  calendar 
months  from  the  disallowance  or  surcharge. 

The  effect  of  the  different  statutes  which  we  have  now  mentioned  seems 
to  be,  clearly,  that  at  any  time  within  nine  months  from  the  disallowance 
or  surcharge  the  auditor  may  lay  his  information,  and  the  justices  have 
jurisdiction  to  hear  it ;  it  is  the  duty  of  the  former  to  lay  it  "  as  soon  as 
may  be ;"  but,  in  order  probably  to  give  time  for  the  superintending 
interference  of  the  Poor  Law  Commissioners  upon  all  the  circumstances 
of  every  case,  the  extended  period  of  nine  months  is  allowed,  during 
which  the  jurisdiction  is  preserved.  The  section  last  cited,  expressly 
naming  "  disallowance  or  surcharge,"  excludes  all  question  that  such  a 
proceeding  as  the  present  is  within  its  operation. 

If,  therefore,  the  present  had  been  an  application  to  two  ordinary 
justices  of  the  peace,  we  do  not  see  how  any  reasonable  question  could 
have  been  made.  But  it  is  baid  that  an  application  to  a  single  police 
magistrate  stands  on  a  different  footing.     By  stat.  2  &  3  Vict.  c.  71,  s. 

*2541  ^'  any  one  °^  8t,°k  maPstrates  may  d°  at  any  Police  *Coort 
any  act  which,  by  any  law  then  in  force,  or  by  any  law  not  con- 
taining an  express  enactment  to  the  contrary  thereafter  to  be  made,  was 
or  should  be  directed  to  4)e  done  by  more  than  one  justice.  And  by 
section  44  of  the  same  statute  all  offences  under  that  or  any  other  act 
punishable  on  summary  conviction  before  a  justice  or  justices  of  the 
peace  may  be  heard  and  determined  by  any  police  magistrate  within  six 
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calendar  months  at  the  farthest  next  after  the  commission,  or  within 
each  shorter  time  as  shall  be  limited  by  the  act  specifying  the  offence, 
and  not  afterwards.     The  first  of  these  sections  is  in  terms  clearly  large 
enough  to  give  the  police  magistrate  jurisdiction  to  entertain  a  complaint 
by  an  auditor  for  non-payment  of  a  sum  disallowed  or  surcharged,  and 
to  enforce  the  payment :  both  of  them  are  acts  directed  by  another  statute 
to  be  done  by  more  than  one  justice :  and  the  legislature  seems  purposely 
to  have  used  the  most  general  words,  in  order  to  embrace  every  possible 
case.     In  this  section  there  is  no  limitation  as  to  time ;  and,  unless  the 
limitation  in  the  44th  section  applies,  the  jurisdiction  of  the  police  magis- 
trate would  be  subject  only  to  the  same  restriction,  in  this  respect,  in 
any  particular  case,  to  which  that  of  two  magistrates  would  be  subject 
in  the  same  case.     Now  in  the  44th  section  the  language  is  narrower ; 
the  limitation  as  to  time  is  confined  to  the  hearing  and  determining 
charges  for  offences  punishable  on  summary  conviction ;  the  statute  con- 
templates informations  in  cases  which  are,  and  which  are  not,  of  a 
criminal  nature,  and  in  some  particulars  varies  its  provisions  accordingly; 
as,  for  example,  in  the  19th  section,  which  allows  the  magistrates  to 
♦proceed,  under  certain  circumstances,  in  the  absence  of  the  party  r*255 
when  the  case  is  not  of  a  criminal  nature,  but  directs  him  to  issue 
his  warrant  for  his  apprehension  if  the  case  be  of  a  criminal  nature,  in 
order  that  the  information  may  be  heard  and  determined.     The  word 
"  offence"  is  so  general  that  in  itself  it  may  well  comprise,  not  only 
matters  properly  criminal,  but  those  also  which  are  not;  and  whether 
in  any  particular  case  it  shall  be  held  to  embrace  both,  or  be  restrained 
to  the  former  only,  must  depend  very  much  upon  the  context  of  the 
sentence,  or  the  object  of  the  provision,  in  which  it  is  found.     Seeing 
bow  many  and  various  are  the  enactments  of  the  statute  in  question  to 
which  this  limitation  of  time  may  be  intended  to  apply,  it  would  not  be 
safe,  perhaps,  to  lay  down  any  rule  more  precise  than  this.    Nor  is  it 
necessary  for  the  decision  of  the  case  now  before  us ;  for,  even  if  we 
were  to  hold  that  in  this  section  "  offences"  must  have  the  larger  mean- 
ing, and  that,  looking  to  this  section  alone,  the  complaint  of  the  auditor 
most  have  been  made  within  six  months,  yet  we  think  that,  by  a  clear 
and  necessary  implication,  the  time  is  enlarged  by  stat.  12  &  13  Vict, 
c  103,  s.  9.    That  enactment  was  occasioned  by  the  doubts  which  had 
been  entertained,  whether  the  provision  of  stat.  11  &  12  Vict.  c.  43,  s. 
11,  applied  to  such  a  case  as  the  present  when  brought  before  two  ordi- 
nary justices  of  the  peace ;  and  it  removes  that  doubt :  but  it  is  not 
confined  to  a  declaration  and  enactment  that  it  does  not,  but  goes  on  to 
enact  in  general  terms  a  limitation  of  nine  months  to  the  commencement 
of  such  a  proceeding.     It  virtually,  therefore,  authorizes  the  commence- 
ment for  the  whole  of  that  extended  period ;  and,  as  '"there  is  r*f>5g 
nothing  in  the  language  which  restrains  its  operation  to  proceed- 
ings before  ordinary  justices,  so  it  would  be  unreasonable  to  imply  any 
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such  restraint.  It  is  a  new  limitation  first  created  by  this  section ;  it 
regards  a  subject-matter  over  which  the  police  magistrate  has,  in  all 
other  respects,  the  same  jurisdiction  as  two  ordinary  justices  ;  the  limita- 
tion of  time  has  not  reference  to  the  tribunal  before  which  the  parties 
appear,  but  to  the  circumstances  of  the  complaint,  the  complainant,  and 
the  parties  complained  against,  all  which  are  the  same  before  either 
tribunal ;  and  it  would  be  a  defect  in  the  law  to  be  remedied,  if,  it  being 
proper  to  allow  nine  months  in  the  one  case,  six  months  only  were 
allowed  in  the  other.  We  are  not  compelled  so  to  read  the  statute  as 
to  find  that  such  defect  exists. 

We  think,  therefore,  that  the  application  was  made  in  due  time,  and 
that  the  rule  must  be  absolute.  Rule  absolute.(a) 

(a)  Reported  by  C.  Blackburn,  Esq. 
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A.,  who  held  a  long  lease  of  certain  premises,  and  B.,  by  writing  (not  nnder  seal),  agreed,  by 
words  of  present  demise,  for  a  lease  for  three  years,  from  29th  September,  1845,  by  A.  to  B., 
and  that,  if  B.  should,  at  the  end  of  the  term  of  three  years,  desire  to  renew  his  tenancy,  then 
on  notice  given  by  B.  six  months  before  the  end  of  such  term,  A.  should  renew  the  tenancy 
for  a  further  term  of  three  years,  or  grant  an  underlease  of  A.'s  term,  at  the  option  of  B.  B. 
was  let  into  possession  and  paid  rent,  and  afterwards  gave  notice  that  he  desired  a  renewal  of 
his  tenancy ;  but  the  renewal  was  not  agreed  upon ;  and  the  original  term  of  three  years 
expired.  A.,  without  giving  notice  to  quit,  brought  ejectment,  laying  the  demise  on  30th 
September,  1848. 

Stat  7  A  8  Vict  c.  76,  was  in  force  from  1st  January,  1844,  to  1st  October,  1845. 

Held,  that  the  demise,  not  under  seal,  operated  as  an  agreement  for  a  lease,  and  that,  bj 
the  payment  of  rent,  B.  became  tenant  from  year  to  year  subject  to  the  terms  of  the  agree- 
ment j  that  his  interest  expired  of  itself  at  the  end  of  the  term  of  three  years  first  mentioned 
in  the  agreement,  without  any  notice  to  quit ;  and  that  his  having  exercised  his  option  to 
take  a  renewed  term  and  given  notice  accordingly,  gave  him  no  interest  in  the  land  ;  and, 
consequently,  that  the  plaintiff  was  entitled  to  the  verdict 

Ejectment  for  premises  in  Essex.    Demise  laid  on  30th  September, 

1848.  On  the  trial,  before  Wightman,  J.,  at  the  Essex  Spring  assizes, 

1849,  it  appeared  that  the  defendant  was  in  possession  of  the  premises 
under  the  terms  of  a  written  agreement  not  under  seal.  It  bore  date  on 
the  18th  September,  1845,  and  was  expressed  to  be  made  between 
Darenish,  the  lessor  of  the  plaintiff,  and  Moffatt,  the  defendant.  The 
agreement  was  that  Davenish  should  let  and  Moffatt  take  the  premises 
for  the  term  of  three  years  from  the  29th  September,  1845,  at  the  yearly 
rent  of  60?.  payable  quarterly*  This  part  of  the  agreement  was  expressed 
in  words  which,  before  stat.  7  &-8  Vict.  c.  76,  came  into  operation,  would 
have  operated  as  a  demise  for  three  years.  The  agreement  then  pro- 
vided that,  in  case  Moffatt  should,  at  the  end  of  the  said  term  of  three 
years,  desire  to  renew  his  tenancy  for  a  further  term  of  three  years, 
or  to  take  an  underlease  of  the  premises  for  the  remainder  of  the 
term  which  Davenish  might  then  have  in  the  premises,  wanting  one  day, 
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Moffatt  *should  be  at  liberty  to  give  notice  in  writing  of  such  his  r*oeo 
desire  to  Davenish  six  months  before  the  expiration  of  the  first-  *- 
mentioned  term  of  three  years,  and  Davenish  should  thereupon  renew 
the  tenancy  for  a  further  term  of  three  years,  or  grant  an  underlease, 
as  the  case  might  be.  Under  this  agreement  the  defendant  was  let  into 
possession  in  September,  1845,  and  paid  rent  to  the  lessor  of  the  plain- 
tiff. In  March,  1848  (six  months  before  the  expiration  of  the  first  three 
years),  the  defendant  gave  the  lessor  of  the  plaintiff  notice  in  writing 
that  he  desired  to  have  the  tenancy  renewed  for  the  further  term  of 
three  years.  The  lessor  of  the  plaintiff  proceeded  to  prepare  a  lease  for 
such  a  renewal :  but  a  dispute  arose  about  the  terms ;  and  finally  this 
ejectment  was  brought.  No  six  months'  notice  to  quit  had  been  given. 
No  rent  appeared  to  have  been  paid  between  the  giving  of  the  notice  of 
desire  to  have  a  renewal  and  the  end  of  the  three  years. 

The  learned  Judge  directed  a  verdict  for  the  defendant,  giving  leave 
to  move  to  enter  a  verdict  for  the  plaintiff.  A  rule  nisi  having  been  ob- 
tained accordingly, 

Shee,  Serjt.,  now  showed  cause.(a)  Stat.  7  4;  8  Vict.  c.  76,  came  into 
operation  (by  s.  18)  on  the  81st  December,  1844,  and  was,  by  stat.  8  & 
9  Vict.  c.  106  (s.  2),  repealed  as  from  1st  October,  1848.  As  the  agree- 
ment in  this  case  bears  date  on  the  18th  September,  1845,  and  the  de- 
fendant entered  into  possession  under  it  before  the  end  of  September, 
1845,  the  legal  position  of  the  parties  depends  upon  the  repealed  statute. 
The  agreement,  not  being  under  seal,  is  not  valid  as  a  lease  for 
♦three  years :  that  is  expressly  enacted  in  the  beginning  of  stat.  r*9rq 
7  &  8  Vict.  c.  76,  s.  4.  But  it  is  valid,  and  is  to  take  effect  in  *- 
the  manner  pointed  out  in  the  latter  part  of  the  section.  "  The  person 
who  shall  be  in  the  possession  of  the  land  in  pursuance  of  any  agree- 
ment to  let  may,  from  payment  of  rent  or  other  circumstances,  be  con- 
strued to  be  a  tenant  from  year  to  year."  The  question  really  is  what 
is  the  meaning  of  those  words,  used  in  sect.  4.  The  defendant  here  did 
pay  rent ;  and  therefore  he  may  be  construed  to  be  tenant  from  year  to 
year.  The  statute  contains  no  words  to  limit  the  time  during  which  his 
tenancy  from  year  to  year  is  to  last :  the  landlord  might  have  given  him 
notice  to  quit  in  September,  1847 ;  and,  if  he  had  done  so,  the  defend- 
ant could  not  have  resisted  an  ejectment  brought  then,  though  before  the 
end  of  the  term ;  and  the  landlord,  who  may  by  giving  notice  terminate 
the  holding  before  the  end  of  the  term  of  three  years,  is  not  entitled  to 
re-enter  without  notice  at  the  end  of  it.  That  is  the  literal  meaning  of 
the  words  used  in  the  statute ;  and  it  is  not  so  unreasonable  as  to  lead 
to  the  conclusion  that  the  legislature  did  not  intend  what  is  said. 
Bat,  supposing  that  the  legislature  meant  by  stat.  7  &  8  Vict.  c.  76, 
a.  4,  that  a  parol  lease  should  be  void  as  a  lease,  but  should  operate  in 
all  respects  as  an  agreement  to  grant  a  lease  would  have  operated  before 
the  statute,  and  that  there  are  words  to  express  that  intention,  still  the 

(a)  Before  Lord  Campbxll,  C.  J.,  Pattmoic,  Colbbdqs,  and  Wigbtxak,  Js. 
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defendant  could  not  be  ejected  without  a  notice  to  qnit.  The  agree- 
ment, on  that  supposition,  operated  as  a  contract  to  permit  the  defend- 
ant to  enjoy  the  land  for  three  years  at  all  events,  and,  in  case  notice 
was  given,  for  six  years.  An  executory  contract  passes  no  interest  in 
*9«m  the  land ;  but  when  the  intended  "lessee  pays  rent,  aud  the  in- 

J  tended  lessor  accepts  it,  an  interest  in  the  land  passes;  and  the 
former  becomes  tenant  from  year  to  year  to  the  latter,  subject  to  the 
terms  of  the  contract ;  Doe  dem.  Rigge  v.  Bell,  5  T.  R.  471.(a)  When  the 
contract  is  to  permit  the  tenant  to  occupy  for  a  fixed  period  and  no 
more,  the  contract  itself  is  notice  to  the  tenant  to  quit  at  the  end  of  that 
period,  and  any  other  notice  to  quit  is  unnecessary ;  Doe  dem.  Tilt  v. 
Stratton,  4  Bing.  446  (E.  C.  L.  R.  vol.  13,  15).  But  here  the  terms  of 
the  contract  gave  no  such  notice ;  on  the  contrary,  the  defendant  knew 
that,  after  he  had  given  notice  of  his  desire  to  hold  the  premises  for  six 
years,  he  could  not  be  ejected  without  a  breach  of  the  contract.  He 
was  entitled  as  tenant  from  year  to  year  to  a  notice  to  quit ;  and  that 
notice  was  not  to  be  collected  from  the  agreement  itself. 

Chambers  and  Peacock,  contrit.  As  the  agreement,  by  stat.  7  &  8 
Vict.  c.  76,  s.  4,  could  not  operate  as  a  lease,  it  operated  as  an  agree- 
ment to  execute  a  lease ;  and  the  defendant,  on  payment  of  rent,  became 
tenant  from  year  to  year,  subject  to  the  terms  of  the  agreement  so  far 
as  they  were  applicable  to  such  a  holding ;  Arden  v.  Sullivan,  Q.  B. 
Hilary  Vacation  (February  26th),  1850.  The  agreement  gave  the  de- 
fendant no  legal  right  to  the  possession  of  the  premises :  he  had  under 
it,  at  law,  merely  a  right  to  recover  damages  for  breach  of  contract  if 
he  was  ejected :  in  equity  he  Had  a  right  to  compel  a  specific  performance 
of  the  contract.  Had  he  proceeded  in  equity,  the  lessor  of  the  plaintiff 
would  have  been  compelled  to  execute  a  deed,  granting  the  defendant  a 
term  for  three  years  from  the  29th  September,  1845,  and  containing  a 
*9fil~l  *covenant  tnat  on  due  notice  from  the  defendant  he  would  exe- 

-J  cute  a  fresh  deed,  which  should  be  either  a  further  demise  for 
three  years,  or  an  underlease,  as  the  defendant  might  require.  The 
effect  of  that  deed,  when  executed,  would  have  been  to  mal^e  the  de- 
fendant, at  law,  tenant  for  three  years  and  no  more :  he  might  have  been 
ejected  without  any  notice  at  the  end  of  these  three  years,  though  he 
might  in  a  contingent  event  have  a  right  of  action  against  his  land- 
lord for  ejecting  him  in  breach  of  the  covenant.  No  such  specific  per- 
formance took  place ;  but  the  equitable  rights  were  the  same  as  if  it  had 
taken  place.  Then  the  defendant,  before  the  contingency  happens,  and 
before  it  is  known  whether  he  will  desire  to  have  any  further  term,  pays 
rent,  and  so  becomes  actual  tenant  from  year  to  year  for  three  years  on 
the  terras  ou  which  he  had  been  equitable  tenant,  that  is  with  a  con- 
tingent executory  right,  lying  in  contract,  to  have  a  further  term. 
Supposing  that  the  defendant  had  given  no  notice  of  his  desiring  a  re- 
newal of  the  lease,  it  is  clear  that,  although  tenant  from  year  to  year,  he 

'-••  ~  •  r.::u-^-on  v.  Gilford,  1  A.  k  E.  62  (K.  C.  L.  R.  yoL  28). 
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might  have  quitted  at  the  end  of  the  three  years  without  giving  notice 
to  the  lessor  of  the  plaintiff,  and  the  lessor  of  the  plaintiff  might  have 
resumed  possession  without  notice  to  the  defendant.  The  reason  is  not, 
as  is  inaccurately  thrown  out  by  Best,  G.  J.,  in  Doe  dem.  Tilt  v.  Strat- 
um, 4  Bing.446  (£.  C.  L.  R.  vol.  13,  15),  that  the  contract  is  a  notice 
to  quit.  .  The  true  principle  is  to  be  found  in  Doe  dem.  Bromfield  v. 
Smith,  6  East,  530.  There  the  defendant's  testator  had  an  equitable 
right  to  a  lease  determinable  on  his  death ;  he  became  at  law  tenant  from 
year  to  year,  and  then  died :  and  it  was  held  that  his  legal  interest  as 
tenant  from  *year  to  year  ceased  at  the  time  when  the  interest  to 
which  he  had  a  right  in  equity  would,  if  assigned,  have  ceased. 
In  Berrey  v.  Lindley,  3  M.  &  G.  498  (£.  G.  L.  R.  vol.  42),  the  defend- 
ant took  a  house  from  the  plaintiff  under  a  letter  of  5th  September, 
1823,  by  which  he  was  to  have  the  house  for  five  years  and  a  half  from 
Michaelmas,  1823 ;  and  he  entered  and  paid  rent.  Maule,  J.,  in  his 
judgment,  explains  the  legal  effect  of  these  facts.  He  says :  "  It  is  ad- 
mitted, on  all  hands,  that  the  defendant,  upon  his  entry,  became  tenant 
from  year  to  year,  on  the  terms  of  the  letter  of  the  5th  of  September, 
so  far  as  the  terms  of  that  letter  were  applicable  to  a  tenancy  from  year 
to  year.  Parties  may  stipulate  that  there  shall  be  a  tenancy  from  year 
to  year  determinable  at  a  particular  time.  If  a  party  enter  under  an 
invalid  agreement,  or  under  an  agreement  not  amounting  to  a  demise,  he 
may  still  hold,  subject  to  the  terms  of  that  agreement,  so  far  as  they  are 
not  at  variance  with  the  species  of  tenancy  which  the  law,  under  the  cir- 
cumstances, creates.  .  The  effect  of  what  passed  between  the  parties  ap- 
pears to  me  to  be  this :  the  defendant  became  tenant  to  the  plaintiff  from 
year  to  year,  from  Michaelmas  1823  for  so  long  time  as  they  should  re- 
spectively please,  determinable  at  the  end  of  any  year  at  a  half  year's 
notice,  the  defendant  to  go  out  at  the  end  of  five  years  and  a  half  without 
notice."  Applying  that  here,  the  defendant,  before  notice  of  his  desire 
to  have  a  renewal,  that  is  up  to  March,  1848,  was  tenant  from  year  to 
year,  to  go  out  at  the  end  of  the  three  years  without  notice.  The  notice 
given  in  March,  1848,  could  not  operate  as  a  fresh  demise,  or  create  in 
the  defendant  a  legal  interest  which  he  had  not  before  *it  was 


given.   If  rent  had  been  paid  after  that  notice  was  given,  it  might 
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have  been  evidence  of  a  fresh  demise ;  but  the  legal  effect  of  the  notice  was 
no  more  than  to  give  the  defendant  a  right  of  action  on  the  contract,  if 
it  was  broken.  Whether  it  was  broken  or  not,  depends  upon  the  question 
whether  the  plaintiff  or  defendant  was  right  in  the  dispute  as  to  the  terms 
of  renewal,  and  is  not  before  the  Court.  Our.  adv.  vult. 

Lord  Campbell,  C.  J.,  on  a  subsequent  day  of  this  term  (June  4th), 
delivered  judgment. 

On  consideration,  we  think  that  in  this  case  the  rule  to  enter  a  ver- 
dict for  the  plaintiff  should  be  made  absolute.  Had  it  not  been  for  scat. 
7  &  8  Vict  c.  76,  we  should  have  entertained  no  doubt  upon  the  subject ; 

vol.  xv.— 21  o2 
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for  the  instrument  to  be  construed  would  have  operated  as  a  lease  for 
three  years,  expiring  at  Michaelmas,  1848 ;  and  the  notice  given  by  the 
defendant  (a  further  lease  for  three  years  not  being  granted)  would  only 
have  enabled  him  to  bring  an  action  of  assumpsit  for  breach  of  the 
undertaking  to  grant  a  further  lease,  or  to  file  a  bill  in  equity  for  a 
specific  performance ;  whether  the  defendant  exercised  his  option  to  have 
a  further  lease  or  an  underlease,  the  mere  notice  vested  no  legal  interest 
in  him  after  the  expiration  of  the  first  three  years.  But  great  difficulty 
arises  in  construing  the  act  referred  to,  which  we  think  was  wisely 
repealed.  The  4th  section  of  the  act  which  we  are  called  upon  to  inter- 
pret, as  it  stands  in  the  statute  book,  is  ungrammatical  and  insensible ; 
the  words  "  but  any  agreement  in  writing  to  let  or  to  surrender  any  such 
land"  were  probably  written  by  the  framer  of  the  bill  "  but  as  an  agree- 
ment *to  let  or  to  surrender  any  such  land;"  and  he  had  probably 
J  there  added  the  word  "  and,"  which  had  been  omitted  in  copying 
the  bill  as  it  passed  through  parliament.  Taking  the  words  as  we  find 
them,  the  only  meaning  to  be  put  upon  them  is  that  which  they  would 
bear  if  they  had  been  as  we  conjecture  they  were  originally  intended  to 
be ;  so  that  the  lease  not  by  deed  shall  operate  as  an  agreement  to  exe- 
cute a  lease  for  the  term  specified.  If  the  enactment  had  stopped  there, 
we  should  easily  have  dealt  with  the  instrument,  as  an  agreement  to  let, 
under  which  possession  had  been  held ;  and  the  established  rules  of  law 
would  have  settled  the  rights  of  the  parties ;  but  unfortunately  follow 
the  perplexing  words  "  and  the  person  who  shall  be  in  the  possession  of 
the  land  in  pursuance  of  any  agreement  to  let  may,  from  payment  of 
rent  or  other  circumstances,  be  construed  to  be  a  tenant  from  year  to 
year."  We  presume  this  is  meant  to  apply  to  the  person  in  possession 
under  a  lease  not  under  seal,  and  therefore  to  the  present  defendant,  who 
was  in  possession  and  paid  rent :  he  is  to  be  construed  to  have  been  a  tenant 
from  year  to  year.  But  then  arises  the  question,  whether  he  was  made 
by  the  power  of  parliament  tenant  from  year  to  year  indefinitely,  or  only 
for  the  term  mentioned  in  the  lease  which  is  turned  into  an  agreement  to 
grant  a  lease.  The  literal  interpretation  of  the  last  words  in  the  section 
would  be  that  he  was  tenant  from  year  to  year,  to  continue  so  till  a  notice 
to  quit  was  given ;  and  according  to  this,  as  no  notice  to  quit  was  given, 
the  tenancy  continues  and  the  ejectment  cannot  be  maintained.  But 
this  would  be  imputing  to  the  Legislature  that  they  meant  to  alter  the 
rights  of  the  parties,  not  only  during  the  time  mentioned  in  the  lease,  but 
♦after  that  time  has  elapsed ;  and  we  think  the  tenancy  created 


*265] 


from  year  to  year  must  be  understood  to  continue  only  during 


the  three  years,  liable  to  be  determined  during  the  three  years  by  a 
notice  to  quit,  and  expiring  at  the  end  of  the  three  years  by  efflux 
of  time.  According  to  Doe  dem.  Bromfield  v.  Smith,  6  East,  530,  and 
other  cases  cited  on  the  argument,  this  would  be  the  effect  of  a  holding 
under  an  agreement  to  grant  a  lease  for  a  tern)  certain.     At  the  expira 
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tioQ  of  that  term,  no  notice  to  quit  is  necessary ;  and  it  would  be  strange 
if  the  tenant  had  a  more  extended  interest  under  an  agreement  to  grant 
%  lease  than  he  would  have  had  under  the  lease  had  it  actually  been 
granted.  In  Doe  dem.  Tilt  v.  Stratton,  4  Bing.446  (E.  G.  L.  R.  vols. 
13, 15),  a  reason  is  given  for  the  judgment,  which  would  not  apply  here, 
that  the  agreement  for  a  term  certain  was  a  notice  to  quit  at  the  end  of 
the  term.  Here  the  lease,  turned  into  an  agreement,  contemplated  a  pro- 
bability of  the  tenancy  continuing  after  the  expiration  of  the  three  years. 
Bat,  instead  of  considering  the  agreement  a  notice  to  quit,  we  think  the 
better  view  of  the  subject  is  that  possession  under  the  agreement  creates 
a  tenancy  from  year  to  year,  which  may  be  determined  by  a  notice  to 
quit  during  the  time  specified  in  the  agreement  for  the  duration  of  the 
lease,  but  which  expires  at  the  end  of  that  time  without  any  notice  to 
quit.  According  to  this  view  of  the  case,  the  lessor  of  the  plaintiff, 
without  having  given  any  notice  to  quit,  had  a  right  of  entry  on  the  80th 
of  September,  the  day  of  the  demise  laid  in  the  declaration :  and  he  is 
entitled  to  our  judgment  in  his  favour.  Rule  absolute.(a) 

(a)  Reported  by  C.  Blackburn,  Esq. 


*LEARY  v.  PATRICK  and  Another.    May  27.        [*266 

Trespass  for  false  imprisonment  and  taking  goods.  Plea :  Not  guilty  by  statute.  The  defend- 
ants, as  justices,  convicted  the  plain-  ff,  under  stat  6  4  7  Vict  c.  68,  in  his  absence,  of 
keeping  an  unlioensed  theatre.  Immediately  after  the  conviction,  plaintiff,  being  in  the 
presence  of  the  justices,  asked  leave  to  go  to  his  home.  One  of  the  justices  said  if  he  went 
he  mug  go  in  custody.  He  was  detained  for  a  day  and  a  night  A  warrant,  not  returnable 
on  a  day  certain,  was  issued  by  the  defendants.  It  recited  a  conviction  adjudging  plaintiff 
to  pay  a  penalty  of  5/.  and  12s.  costs,  and  directed  the  sums  to  be  levied  by  distress.  Under 
this  warrant,  plaintiff's  goods  were  seised  and  sold.  A  conviction  was  drawn  up,  adjudging 
plaintiff  to  pay  a  penalty,  but  silent  as  to  costs ;  and  there  was  no  evidence  that  in  fact  the 
juBtices  had  adjudicated  on  costs.  The  conviction  was  quashed.  Notice  of  action  was  given 
to  the  defendants  for  that  they  "at  H.,"  "on  the  1st  day  of  August,"  4c,  imprisoned  plaintiff; 
and  also  for  that  they  "on  the  said  first  day,"  Ac,  seised  his  goods.  In  the  interval,  between 
the  trespasses  and  the  commencement  of  the  action,  stat.  11  k  12  Vict  o.  44,  passed.     Held, 

1.  That  the  notice  was  sufficiently  certain  as  to  averment  of  place.  2.  That  stat  11  k  12 
Viet  c.  44^  s.  2,  applied,  the  acts  complained  of  being  in  excess  of  the  jurisdiction  of  the  jus- 
tices; and  that  trespass  lay  against  them. 

Trespass  for  false  imprisonment  and  seizing  plaintiff's  goods.  Plea : 
Not  guilty,  by  statute. 

On  the  trial,  before  Wightman,  J.,  at  the  Chelmsford  Spring  assizes 
1849,  it  appeared  that  the  plaintiff,  who  was  a  wandering  actor  and  who 
used  his  van  as  his  house,  came  to  Harwich,  for  which  borough  the  defend- 
ants were  justices  of  the  peace.  An  information  was  laid  before  the 
defendants  against  the  plaintiff,  under  stat.  6  &  7  Vict.  c.  68,  s.  2,  for 
keeping  an  unlicensed  theatre ;  and  a  summons  was  served  on  him.  The 
plaintiff  dij  not  appear,  and  was  convicted  in  his  absence.  After  the 
conviction,  and  whilst  the  defendants  were  still  sitting  as  justices,  it 
became  known  in  the  room  that  the  plaintiff  was  outside  in  the  street. 
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He  was  brought  into  the  room  (it  did  not  distinctly  appear  by  whose 
direction),  and  was  told  by  the  defendants  that  he  had  been  convicted. 
The  plaintiff  then  asked  if  he  might  go  to  his  van ;  and  one  of  the  defend- 
ants replied  that  if  he  went  he  most  go  in  custody.  There  appeared  to 
have  been  no  more  formal  committal  than  this,  under  which  the  plaintiff 
*9fi7l  was  ^eP*  *n  P"80n  &M  night  and  all  *the  next  day.  In  the  mean 
J  time  his  van  and  goods  were  seized  and  sold  under  a  distress 
warrant  signed  by  both  defendants.  The  warrant  recited  that  the  plain- 
tiff had  been  convicted  before  the  defendants  as  a  keeper  of  an  unlicensed 
place  for  the  public  performance  of  stage  plays,  under  stat  6  &  7  Vict, 
c.  68,  s.  2,  and  had  been  adjudged  to  pay  a  penalty  of  51  and  12*. 
costs;  and  it  directed  that  the  penalty  and  costs  should  be  levied  by 
distress  and  sale  of  the  plaintiff's  goods.  The  warrant  was  not  return- 
able on  any  day  certain. 

A  conviction  was  subsequently  drawn  up,  which  adjudged  the  plaintiff 
to  pay  the  penalty,  but  was  silent  as  to  costs.  On  appeal,  the  convic- 
tion was  quashed  by  the  Quarter  Sessions  before  the  commencement  of 
this  action.  Notice  was  in  due  time  given  to  the  defendants  that  the 
plaintiff  intended  to  bring  an  action  against  them,  for  that  they,  "  at 
the  parish  of  St.  Nicholas  in  the  borough  of  Harwich,  on  the  1st  day  of 
August,  1848,"  caused  him  to.  be  imprisoned,  and  also  for  that  they, 
"on  the  said  1st  day  of  August,  1848,"  caused  his  goods  to  be  seized, 
&c.  In  the  interval  between  the  imprisonment  and  seizure  of  the  goods, 
which  took  place  on  the  1st  August,  1848,  and  the  commencement  of 
this  action,  the  act  for  the  protection  of  justices  from  vexatious  actions, 
11  k  12  Vict.  c.  44,  received  the  royal  assent  (14th  August,  1848). 

The  defendants'  counsel  at  the  trial  insisted  that  at  all  events  trespass 
could  not  be  maintained ;  and  also  that  the  notice  of  action  was  insuffi- 
cient, as  it  did  not  explicitly  state  at  what  place  the  goods  were  seized. 
The  jury,  under  the  Judge's  direction,  assessed  the  damages  for  the  false 
imprisonment  and  the  seizure  of  the  goods  separately ;  and  the  learned 
♦2681  ^u^£e  directed  a  nonsuit,  *with  leave  to  move  to  enter  a  verdict 
for  the  plaintiff  for  both  or  either  of  the  sums  so  assessed. 

A  rule  nisi  having  been  obtained  to  enter  a  verdict  for  both  or  either 
of  the  sums, 

Shee,  Serjt.,  and  Hawkins  now  showed  cause.  First :  The  notice  of 
action  is  not  sufficient ;  Martins  v.  Upcher,  3  Q.  B.  662  (E.  G.  L.  R. 
vol.  43).  [Lord  Campbell,  G.  J.  It  is  clear  that  the  Justices  must,  on 
reading  this  notice,  have  known  where  the  causes  of  action  all  arose. 
It  cannot  be  necessary  to  have  a  specific  venue  laid  to  every  traversable 
fact  in  a  notice  of  action.  In  Martins  v.  Upcher  there  was  no  venue  at 
all  given :  so  that  the  case  is  not  a  decisive  authority  for  the  defendants.] 
Secondly :  Stat.  11  &  12  Vict.  c.  44,  8.  1,  directs  that  every  action 
thereafter  to  be  brought  against  a  justice  of  the  peace  for  any  act  done 
by  him,  in  the  execution  of  his  duty  as  such  justice,  with  respect  to  any 
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matter  within  his  jurisdiction,  shall  be  an  action  on  the  case,  with  an 
express  allegation  of  malice  and  want  of  probable  cause.  The  present 
iction  is  brought  after  the  passing  of  stat.  11  &  12  Vict.  c.  44,  and  is 
in  trespass :  but  the  -plaintiff  relies  on  sect.  2,  which  enacts  that  for  any 
let  done  by  a  justice  in  a  matter  of  which  by  law  he  has  not  jurisdic- 
tion, or  in  which  he  shall  have  exceeded  his  jurisdiction,  the  person 
injured  may  maintain  an  action  in  the  same  form  and  in  the  same  case 
as  he  might  have  done  before  the  passing  of  that  act :  provided  the  con- 
viction be  previously  quashed.  The  defendants,  in  causing  the  goods 
to  be  seiied,  acted  in  a  matter  in  which  they  had  jurisdiction  as  justices ; 
for,  by  the  express  words  of  *stat.  6  &  7  Vict.  c.  68,  s.  19,  in  ptoga 
eases  of  conviction  under  that  act,  the  penalty  and  costs  are  to 
be  levied  by  distress  and  sale  of  the  offender's  goods.  And  the  justices 
had  jurisdiction  also  to  imprison  the  plaintiff;  for  sect.  1  of  stat.  5  GK 
4,  c.  18  ("for  the  more  effectual  recovery  of  penalties  before  justices," 
&c),  gives  justices  power  to  levy  by  distress  penalties  and  costs,  and 
enacts  that,  where  it  appears  that  a  distress  is  likely  to  be  unproductive, 
it  shall  be  lawful  for  such  justice  or  justices,  "  at  his  or  their  discretion, 
to  order  the  offender"  "so  convicted  to  be  kept  and  detained  in  safe 
custody  until  return  shall  be  made  to  such  warrant  or  warrants  of  dis- 
tress, unless  such  offender"  "  shall  give  sufficient  security,  to  the  satis- 
faction of  such  justice  or  justices,"  for  appearance  on  such  day  "as 
shall  be  appointed  for  the  return  of  such  warrant  or  warrants,"  such 
day  « not  being  more  than  eight  days  from  the  time  of  taking  such 
security."  The  defendants  had  jurisdiction  under  that  enactment  to 
detain  the  plaintiff  in  custody  until  it  was  seen  whether  the  distress  would 
be  productive  or  not.  [Coleridge,  J.  Must  not  the  justices  themselves 
adjudicate  on  the  amount  of  the  costs ;  Sellwood  v.  Mount,  1  Q.  B.  726 
(E.  C.  L.  R.  vol.  41)?  Here  the  conviction  is  silent  altogether  as  to 
costs.]  The  warrant  recites  that  they  have  adjudged  the  amount  of 
costs  to  be  12$. ;  and,  though  the  conviction  is  silent  as  to  that,  yet,  if 
they  did  so  adjudge,  they  had  jurisdiction  to  levy  the  costs ;  and  the 
improper  form  of  the  conviction  does  not  deprive  them  of  the  protection 
of  stat  11  &  12  Vict.  c.  44,  s.  1.  [Lord  Campbell,  C.  J.  The  con- 
viction is  silent  as  to  any  adjudication  on  costs.  Was  there  any  evidence 
*that  the  justices  did  in  fact  ascertain  the  amount  of  the  costs,  r*o70 
except  the  recital  in  the  distress  warrant  ?]  It  must  be  admitted 
there  was  no  further  evidence. 

Bramwell  (with  whom  were  M.  Chambers  and  Rodwelt),  in  support 
of  the  rule.  Before  stat.  11  &  12  Vict.  c.  44,  trespass  would  have  lain 
against  these  defendants.  The  imprisonment  could  not  have  been 
justified  under  stat.  5  Gk  4,  c.  18.  That  act  authorizes  the  detention 
of  a  convicted  offender  unless  he  gives  security  to  appear  on  the  return 
day  of  the  warrant  of  distress,  which  must  be  within  eight  days.  Now 
here  the  justices  never  asked  for  security  from  the  plaintiff;  nor  was 
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there  any  day  fixed  for  the  return  of  the  warrant ;  so  that  the  committal 
was  without  any  cause  assigned,  and  for  an  indefinite  period.  Even  if 
the  distress  had  been  legal,  such  an  imprisonment  could  not  be  justified. 
And  the  distress  was  wrongful.  Stat.  18  G.  3,  c.  19,  s.  1,  gives  justices 
discretionary  power  to  award  costs ;  and,  if  they  do  so  award,  those 
costs  may  be  levied  by  distress ;  but,  by  sect.  2,  when  the  penalty 
amounts  to  5Z.,  the  costs  are  not  to  be  levied  in  addition  to  the  penalty : 
in  that  case,  if  the  justices  in  their  discretion  think  fit,  they  may  award 
that  the  costs  be  deducted  from  the  penalty.  Stat.  6  &  7  Vict.  c.  68,  s 
19,  must  be  construed  with  reference  to  the  previous  law :  and,  when  the 
legislature  there  says  that  the  penalty  together  with  costs  may  be  levied 
by  distress,  it  must  be  taken  to  mean  that  when  the  justices  in  their  dis- 
cretion think  fit  to  award  costs,  those  posts  shall  be  levied  as  before  by 
distress ;  in  addition  to  the  penalty,  if  it  be  less  than  5/.,  and  included 
in  the  penalty  (at  the  discretion  of  the  justices),  when  it  is  not  less  than 
5Z.     If  such  be  the  *true  meaning  of  the  act,  the  distress  here 

J  was  illegal.  For,  first,  as  the  penalty  was  52.,  the  justices  had 
no  power  to  levy  costs  in  addition  to  the  penalty  at  all.  And,  secondly, 
the  justices,  if  they  had  power,  were  not  bound  to  award  costs ;  and,  in 
fact,  they  did  not  award  any.  The  time  when  they  were  to  exercise 
their  judgment  as  to  the  awarding  of  costs  was  the  time  of  the  convic- 
tion :  and,  though  the  warrant  recites  (hat  there  had  been  an  adjudica- 
tion as  to  costs,  it  is  not  evidence  that  there  was  such  an  adjudication ; 
and  the  conviction  itself  shows  that  there  w*as  none.  Even  if  a  parol 
adjudication  would  suffice,  there  was  no  evidence  of  such  in  fact.  So 
that,  for  both  the  imprisonment  and  the  seizure  of  goods,  trespass  would 
have  lain  before  stat.  11  &  12  Vict.  c.  44.  Then,  that  statute  does  not 
apply,  as  the  trespass  here  was  before  it  received  the  royal  assent,  and 
acts  of  parliament  are  not  to  be  taken  to  be  retrospective ;  Moon  r. 
Durden,  2  Exch.  22.f  [Lord  Campbell,  C.  J.  The  general  rule  is 
so :  but  the  legislature  may  use  language  that  shows  the  intention  to  be 
that  the  act  shall  be  retrospective.]  Assuming  the  statute  to  be  retro- 
spective, it  does  not  protect  the  defendants.  The  conviction  has  been 
quashed ;  so  that  the  case  is  within  sect.  2,  if  the  acts  of  these  defend- 
ants have  been  in  a  matter  of  which  they  had  not  jurisdiction,  or  in 
which  they  have  exceeded  their  jurisdiction.  In  all  such  cases  the 
justice  is  left  liable,  though  he  has  acted  without  malice,  and  with  rea- 
sonable and  probable  cause.  The  enactment  cannot  be  confined  to 
cases  in  which  the  justice  has  acted  entirely  as  a  private  man.  (M. 
Chambers  and  Rodwell  were  not  called  upon  to  argue.) 

*Lord  Campbell,  C.  J.     This  rule  must  be  discharged,  as  all 

J  the  objections  made  by  the  defendants  fail.     The  first  is  that  the 
notice  of  action  was  not  sufficient :  but  the  notice  of  action  was  reasons 
bly  certain  to  a  common  intent ;  and  I  cannot  think  it  necessary  to  lay 
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a  venue  to  every  traversable  fact  in  a  notice  of  action.  Then  comes 
the  objection  to  the  form  of  action.  Stat.  11  &  12  Vict.  c.  44,  s.  2, 
leaves  the  remedy  of  a  party  injured  the  same  as  it  would  have  been 
before  that  act,  in  cases  in  which  the  justices  have  acted  without  juris- 
diction or  have  exceeded  their  jurisdiction,  provided  that  the  conviction 
has  been  quashed  before  action.  In  the  present  case  the  conviction  has 
been  quashed ;  and  I  am  of  opinion  that  in  doing  the  acts  complained 
of  these  justices  have  exceeded  their  jurisdiction.  For,  whether  they 
had  jurisdiction  to  adjudge  that  the  plaintiff  should  pay  costs  or  not, 
they  did  not  in  fact  adjudge  that  he  should  pay  them.  The  distress 
warrant  recited  an  adjudication  to  pay  costs ;  but  that  was  contrary  to 
the  fact.  The  imprisonment  and  the  warrant  and  the  seizure  are  all 
defended  on  the  ground  that  there  was  an  adjudication  to  pay  costs ; 
and,  as  there  was  no  such  adjudication,  I  think  it  is  an  illegal  warrant, 
and  that  the  imprisonment  was  wrongful,  and  the  seizure  of  the  goods 
an  excess  of  jurisdiction. 

Patteson,  J.  I  am  of  the  same  opinion.  The  notice  is  good,  as 
there  is  a  place  mentioned  in  it  fairly  applicable  to  every  fact.  As  to 
the  other  point :  the  words  of  stat.  6  &  7  Vict.  c.  68,  s.  19,  are  that, 
"  in  default  of  payment  of  such  penalty,  together  with  the  costs,  the 
same  may  be  levied  by  distress  and  sale  of  the  offender's  goods  and 
chattels,  *rendering  the  overplus  to  such  offender,  if  any  there  be  r+97o 
above  the  penalty* costs,  and  charge  of  distress."  I  think  those  ■- 
words  must  mean  in  default  of  payment  of  the  penalty,  together  with 
such  costs  as  the  offender  is  lawfully  adjudged  to  pay.  Now,  as,  by 
sect.  21  of  the  same  act,  the  penalties  thereby  imposed  are  made  appli- 
cable to  payment  of  the  prosecutor's  costs,  it  is  not  easy  to  say  what  costs 
remain  which  the  defendants  had  power  to  adjudge  that  the  plaintiff 
should  pay  in  addition  to  the  penalty  of  51.  But,  however  that  may  be, 
the  conviction  was  silent  as  to  costs,  so  that,  even  if  the  defendants  had 
power  to  adjudge  payment  of  costs,  they  did  not,  in  fact,  so  adjudge ; 
then  it  must  be  an  excess  of  jurisdiction  to  seize  goods  under  a  warrant 
reciting  an  adjudication  to  pay  costs  when,  in  fact,  there  was  no  such 
adjudication.  And  the  imprisonment  is  illegal  also ;  for,  even  supposing 
that  the  defendants  acted  under  stat.  5  O.  4,  c.  18  (which  does  not 
appear  to  be  the  fact),  and  that  under  that  statute  they  had  some  juris- 
diction to  detain  the  plaintiff  till  the  return  of  the  distress  warrant,  yet, 
if  the  distress  warrant  was  bad  and  in  excess  of  jurisdiction,  the  ground 
of  the  detention  fails. 

Coleridge,  J.  Before  stat.  11  &  12  Vict.  c.  44,  trespass  would  have 
lain  against  these  defendants ;  and  the  second  section  of  that  act  leaves 
all  cases,  where  the  justices  have  exceeded  their  jurisdiction,  and  the 
conviction  has  been  quashed,  as  they  were  before  the  passing  of  the 
act.    As  to  the  imprisonment.    Assuming  that  under  stat.  5  6.  4,  c.  18, 
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justices  have  some  power  to  detain  a  person  against  whom  a  distress 
♦974.1  warrant  ^as  issued* it  i8  to  be  remembered  that  such  *an  imprison- 
J  merit  is  not  a  part  of  the  punishment  under  the  conviction,  but  is 
a  mere  detention  till  return  of  the  warrant,  in  case  there  should  be  no 
distress.  It  is  a  power  to  imprison  quia  timet,  extra  the  punishment; 
and  such  a  power  should  be  strictly  pursued.  Now,  assuming  that  the 
defendants  acted  in  exercise  of  that  power,  they  detained  the  plaintiff 
by  a  parol  commitment  for  an  indefinite  time  (for  the  warrant  was  not 
returnable  on  a  day  certain) ;  and  that  I  think  was  an  excess  of  their 
jurisdiction.  Then  as  to  the  seizing  of  the  goods.  The  conviction  was 
silent  as  to  costs.  Then  the  warrant  recites  a  conviction  in  which  is  an 
adjudication  to  pay  as  well  12*.  costs  as  the  penalty.  But,  assuming 
that  they  had  power  so  to  adjudicate,  they  had  not,  in  fact,  done  so;  and 
therefore  the  warrant  was  in  excess  of  their  jurisdiction.  The  counsel 
for  the  defendants,  in  answer  to  this  objection,  rely  on  the  words  of  stat. 
6  &  7  Vict.  c.  68,  s.  19,  that,  «  in  default  of  payment  of  such  penalty, 
together  with  the  costs,  the  same  may  be  levied  by  distress,'1  which,  it 
is  said,  by  implication  authorize  the  insertion  of  the  amount  of  the  costs 
in  the  distress  warrant ;  but  I  think  that  Mr.  Bramwell,  in  the  course 
of  his  argument,  answered  that  rightly. 

Wightman,  J.  Several  objections  were  made  at  the  trial  before  me; 
and  they  have  been  repeated  in  the  argument.  In  substance  they  are 
three.  First,  it  is  said  that  the  notice  is  not  sufficiently  formal  I 
concur  with  my  Lord  and  my'  brother  Patteson  in  thinking  that  it  is 
In  Martins  v.  Upcher,  3  Q.  B.  662  (E.  C.  L.  R.  vol.  43),  no  place  what- 
*Q7VI  ever  was  men^one<^:  the  present  case  is  '"distinguishable;  for 
J  here  a  place  was  mentioned,  which  is  reasonably  applicable  to  all 
the  trespasses.  Then  as  to  the  imprisonment  which  is  said  to  be  within 
the  jurisdiction  of  the  defendants.  It  did  not  appear  on  the  evidence 
that  there  was  any  definite  cause  for  the  imprisonment.  The  justice 
said  that  if  the  plaintiff  went  to  his  van  he  must  go  in  custody ;  and  on 
that  the  officers  acted.  It  was  not  an  informal  mode  of  detaining  the 
plaintiff  till  it  was  seen  whether  the  distress  was  sufficient :  it  was  a 
general  committal  for  an  indefinite  time,  or,  indeed,  not  a  committal  at 
all ;  and  the  imprisonment  was  in  excess  of,  or  rather  not  at  all  within, 
the  jurisdiction  of  the  justices.  As  to  the  seizing  of  the  goods  I  have 
had  some  doubts,  arising  from  the  peculiar  language  of  stat.  6  &  7  Vict, 
c.  68,  s.  19,  directing  that  the  penalty  should  be  levied  "together  with 
the  costs."  In  terms,  that  act  would  seem  not  to  make  it  necessary 
that  the  costs  should  be  adjudged  in  the  conviction,  but  to  direct  that 
they  should  be  subsequently  levied.  There,  would,  however,  on  this 
construction,  be  much  inconvenience  in  any  mode  of  ascertaining  the 
amount  of  the  costs ;  and  it  is  not  very  easy  to  say  how  they  could  be 
ascertained  at  all.     And,  though  I  have  doubted,  I  agree  with  the  rest 
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of  the  Court  in  thinking  that  the  plaintiff  is  entitled  to  recover  for  the 
seizure  of  the  goods  as  well  as  the  imprisonment. 

Rule  absolute  to  enter  a  verdict  for  the  plaintiff 
for  the  whole  damages.(a) 

(a)  A  role  nisi  had  also  been  obtained  by  the  defendant!,  on  the  ground  that  the  damages 
were  •zeeeeire :  bat,  by  agreement  between  the  parties,  it  was  left  to  Wiohtmax,  J.,  to  say  for 
wbtt  mm  the  verdict  should  be  entered ;  and  it  wai  entered  for  501. 

See  Barton  v.  Bueknell,  Q.  B.  Michaelmas  vacation,  November  27th,  1850. 

Reported  by  C.  Blackburn,  Esq. 
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Case  for  negligently  navigating  a  ship  in  the  Thames,  whereby  she  struok  and  damaged  plain- 
tiff's wharf.  Plea,  among  others,  that  the  wharf  had  been  made  and  continued  by  plaintiff, 
sad  projected  into  the  navigable  river  beyond  low  water  mark,  and  unlawfully  obstructed  the 
navigation  of  part  of  the  river,  and  the  liege  subjects  could  not  use  that  part  unless  the  wharf 
w«re  liroken  as  in  the  declaration  mentioned :  that  defendant  had  occasion  to  pass  with  the 
vefctel  over  that  part  of  the  river,  and  in  so  passing  did  the  damage,  and  that  he  managed  his 
vessel  with  all  such  skill  and  care  as  would  have  been  proper  for  the  navigation,  had  the  navi- 
gation of  that  part  of  the  river  not  been  so  obstructed.  Replication :  De  injuria.  At  the 
trial  this  issue  was  found  for  the  defendant;  but  leave  was  reserved  to  move  to  enter  a  verdict 
for  plaintiff.    All  the  other  issues  were  found  for  the  plaintiff. 

This  Court,  being  of  opinion  that  the  plea  was  substantially  proved  (though  it  appeared  in  evi- 
dence that  the  obstruction  did  not  extend  to  low  water  mark),  directed  the  verdict  on  this  issue 
to  be  entered  for  the  defendant,  but  made  absolute  a  rule  for  judgment  non  obstante  veredicto, 
because  the  plea  contained  no  averment  that  it  was  necessary  to  pass  over  this  part  of  the 
river,  or  even  that  defendant  could  not  conveniently  navigate  the  river  without  eoming  in 
contact  with  the  nuisance. 

A  private  individual  cannot  justify  damaging  the  property  of  another,  on  the  ground  that  it  is  a 
nuisance  to  a  public  right,  unless  it  does  him  a  special  injury. 

Casb.  The  declaration  stated  that  plaintiff  was  possessed  of  a  wharf 
abutting  on  the  Thames :  and  that  defendant  had  the  management  of 
the  ship  Geeling,  in  the  river,  and  by  his  negligence  ran  her  against 
the  wharf  and  broke  it. 

Pleas.  1.  Not  guilty.  2.  That  plaintiff  was  not  possessed  of  the 
wharf.  3.  That  defendant  had  not  the  management  of  the  vessel.  4. 
That  the  wharf  was  a  construction  of  woodwork  erected  on  piles  fixed  in 
the  bed  and  course  of  the  river  Thames,  and  within  the  flow  of  the  tide 
in  the  said  river,  and  below  low  water  mark,  and  was  situate  in,  and 
covered  and  obstructed,  part  of  the  bed  and  course  of  the  river,  which 
river,  at  and  throughout  the  said  part  of  the  bed  and  course  so  covered 
and  obstructed,  was  a  common  public  navigable  river  and  highway  for 
Teasels.  That  the  wharf  had  been  before  the  time  when,  &c,  constructed 
by  plaintiff,  and  then  wholly  and  unlawfully  and  wrongfully  obstructed 
and  prevented  the  liege  subjects,  &c,  from  passing  or  navigating  over 
that  part  of  the  bed  of  tho  river,  to  the  common  nuisance  of  such  liege 
subjects;  and  they  could  not  use  that  part  of  *the  river  unless  the  r*o77 
wharf  were  broken  as  in  the  declaration  mentioned.     That  plain- 

vol.  xv.— 22  P 
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tiff  had  notice  of  the  premises,  and  wilfully  continued  the  nuisance. 
That  defendant  had  occasion  to  pass  with  the  vessel  over  the  said  part 
of  the  bed  and  course  of  the  river,  and,  in  so  passing,  did  the  acts  com- 
plained of ;  and  that  he  managed  the  vessel  with  all  the  skill  and  care 
which  would  have  been  due  and  proper  for  the  navigation  had  not  the 
said  part  and  course  of  the  river  been  so  obstructed ;  and  that  he  did 
no  unnecessary  damage. 

Replication,  joining  issue  on  the  first  three  pleas :  to  the  fourth,  De 
injuria :  on  which  issue  was  joined. 

On  the  trial,  before  Wightman,  J.,  at  the  Kingston  Spring  assizes, 
1849,  it  appeared  that  the  plaintiff's  wharf  was  itself  a  lawful  erection 
along  the  bank  of  the  river,  but  that  a  wooden  jetty  projected  from  the 
wharf  and  at  right  angles  to  it.  This  jetty  was  erected  on  piles  driven 
into  the  bed  of  the  river,  and  extended  considerably  beyond  high  water 
mark,  but  not  quite  to  low  water  mark.  At  high  water,  there  was  a 
depth  of  about  sixteen  feet  of  water  at  the  outer  end  of  the  jetty.  The 
jetty  had  been  erected  for  some  years,  it  did  not  appear  by  whom,  and 
had  been  occupied  and  kept  up  by  the  plaintiff. 

The  defendant's  vessel,  the  Geeling,  was  going  up  the  river  with  a 
flood  tide,  under  tow  by  a  steam  tug.  As  she  passed  by  the  wharf,  just 
below  where  the  jetty  projected,  there  were  some  colliers  in  the  way. 
To  avoid  them,  the  tow  rope  was  slacked.  The  Geeling  in  consequence 
drifted  up  with  the  tide.  It  was  dark  at  the  time ;  and  there  was  some 
discrepancy  in  the  account  given  by  the  witnesses ;  but  it  appeared  that 
„--£_  in  fact  the  Geeling  did  not  touch  the  wharf,  and  would  *have  gone 
J  clear  of  everything  had  the  jetty  not  projected  into  the  naviga- 
ble waterway.  As  it  was,  she  struck  the  jetty  and  tore  it  away,  doing 
much  damage.  To  obviate  the  necessity  of  an  amendment,  it  was  agreed 
between  the  parties,  at  the  trial,  that  the  word  "  wharf"  in  the  pleadings 
should  be  taken  to  include  the  jetty. 

The  first  three  issues  were  left  to  the  jury ;  and  a  verdict  was  found 
for  the  plaintiff,  damages  107 J.  The  learned  Judge  directed  a  verdict 
to  be  entered  for  the  defendant  on  the  fourth  issue,  with  leave  to  move 
to  enter  a  verdict  for  the  plaintiff,  if  the  Court  should  be  of  opinion  that 
on  the  evidence  the  jury  ought  to  have  found  such  a  verdict. 

Shee,  Serjt.,  in  Easter  term,  1849,  obtained  a  rule  to  enter  a  verdict 
for  the  plaintiff  on  the  fourth  issue,  or  to  enter  judgment  for  him  non 
obstante  veredicto.     The  case  was  argued  on  this  day  .(a) 

Channel^  Serjt.,  and  Bramwell,  for  the  defendant.  First.  The  defend- 
ant is  entitled  to  retain  the  verdict  on  the  fourth  plea.  The  general 
replication  De  injuria"  puts  in  issue  the  material  allegations  of  the  plea : 
and,  if  these  are  proved,  the  defendant  is  entitled  to  the  verdict  though 
there  are  other  allegations  not  proved.  Now,  in  the  present  case,  the 
jetty  (which  by  agreement  is  to  be  considered  as  part  of  the  wharf) 
(a)  Before  Lord  Campbell,  C.  J.,  Pattesow,  Coleridge,  and  Wiobtmah,  Ja. 
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projected  into  the  river  within  the  flow  of  the  tide,  but  not  below  lpw  water 
mark.  But  the  substance  and  material  part  of  the  allegation  in  the  plea 
was,  that  the  jetty  projected  into  the  navigable  waterway,  and  obstructed 
the  navigation  and  was  a  nuisance ;  and  that  was  proved.  It  is  quite 
♦immaterial  whether  the  obstruction  was  above  or  below  low  r^ya 
water  mark,  if  it  was  an  obstruction.  And  the  averment  that 
the  defendant  used  all  such  skill  and  care  as  would  have  been  proper 
had  there  been  no  nuisance,  was  clearly  proved  by  the  fact  that  the 
?essel  never  touched  anything  but  the  nuisance.  Had  the  waterway 
been  clear,  as  it  ought  to  have  been,  there  would  have  been  no  acci- 
dentia) 

Secondly.  The  plaintiff  is  not  entitled  to  judgment  non  obstante 
veredicto.  If  he  is  so  entitled,  it  must  be  on  the  ground  that  the  plea 
sufficiently  confesses  the  cause  of  action,  but  does  not  sufficiently  avoid 
it.  The  gist  of  the  action  is,  that  the  negligence  of  the  defendant  was 
the  immediate  cause  of  the  accident.  The  plea  shows  that  the  immedi- 
ate cause  consisted  partly  of  the  wrongful  act  of  the  plaintiff.  Such  a 
piea,  even  if  bad  in  substance,  does  not  confess  the  cause  of  action  so 
as  to  entitle  the  plaintiff  to  judgment  non  obstante  veredicto.  But  the 
plea  is  good  in  substance,  though  it  might  be  bad  on  special  demurrer, 
as  amounting  to  the  general  issue.  In  Davies  v.  Mann,  10  M.  &  W. 
546, f(A)  the  defendant,  using  a  highway,  ran  over  a  donkey ;  and  the  fact 
that  the  donkey  was  trespassing  was  held  to  be  no  defence.  But  the 
ground  of  the  judgment  was,  that  the  defendant  was  using  the  highway 
in  an  improper  manner ;  he  was  driving  too  rapidly.  Parke,  B.,  says : 
"although  the  ass  may  have  been  wrongfully  there,  still  the  defendant 
was  bound  to  go  along  the  road  at  such  a  pace  as  would  be  likely  to  pre- 
vent mischief.  Were  this  not  so,  a  man  might  justify  the  driving  over 
*goods  left  on  the  public  highway,  or  even  over  a  man  lying  asleep  r^non 
there,  or  the  purposely  running  against  a  carriage  going  on  the  *- 
wrong  side  of  the  road."  In  each  of  the  illustrations  used  by  the  learned 
Baron,  as  well  as  in  the  case  on  which  he  was  giving  judgment,  the 
person  liable  is  guilty  of  improper  conduct,  either  wilful  or  negligent, 
and  his  improper  conduct  is  the  cause  of  the  damage.  But  the  present 
plea  is,  that  the  defendant  was  using  the  highway  as  he  had  a  right  to 
do,  that  there  was  no  neglect  of  duty  on  his  part,  and  that  the  cause  of 
the  accident  was  the  plaintiff's  nuisance.  Mayor  of  Colchester  v.  Brooke, 
7  Q.  B.  339  (E.  G.  L.  R.  vol.  53),  is  distinguishable  on  the  same  ground : 
the  6th  plea  in  that  case  contained  no  averment  that  the  defendant  had 
occasion  to  use  the  highway  where  the  nuisance  was,  or  used  due  skill ; 
and  it  was  held  bad  for  the  want  of  these  averments,  which  are  in  the 
present  plea.     The  defendant  might,  under  the  circumstances,  have  justi- 

(a)  There  wh  another  alleged  defect  of  proof,  which  is  sufficiently  noticed  in  the  judgment, 
h  28  J,  post 
(»)  See  alto  CUyards  v.  Dethick,  12  Q.  B.  439  (E.  CUB.  vol.  64). 
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fied  purposely  throwing  down  the  jetty,  as  a  nuisance  obstructing  his 
right  of  passage ;  he  did  not  do  it  purposely ;  but,  whilst  properly  exer- 
cising his  right,  he  accidentally  did  what  he  might  have  justified  doing 
on  purpose. 

Shee,  Serjt.,  and  Parry,  for  the  plaintiff.  The  defendant  could  not 
have  justified  throwing  down  the  jetty  as  an  abatement  of  a  nuisance. 
There  was  ample  space  for  him  to  pass.  A  private  person  may  not 
abate  a  public  nuisance,  unless  it  prevents  him,  as  an  individual,  from 
using  his  rights ;  Mayor  of  Colchester  v.  Brooke :  and  here  it  is  not  averred 
in  the  plea,  nor  was  it  proved  at  the  trial,  that  the  defendant  could  not 

*9«n  P*88  a^on8  tne  "ver  wftnout  g°'ng  over  tne  sPot  occupied  *by  the 
jetty.  The  defendant  was  negligent  in  the  management  of  his 
ship  passing  along  the  river  in  the  state  in  which  it  then  was,  the  jetty 
being  there  in  fact.  It  is  no  answer  to  say  that  the  jetty  was  wrong- 
fully there,  and  that  if  it  had  not  been  there  no  damage  would  have 
ensued ;  nor  that  the  management  of  the  ship  would  not  have  been  negli- 
gent had  the  circumstances  been  different.  Every  one  of  these  allega- 
tions might  have  been  made  in  Davies  v.  Mann,  10  M.  &  W.  546,  f  and 
Mayor  of  Colchester  t;.  Brooke,  7  Q.  B.  339  (E.  C.  L.  R.  vol.  53).  The 
plea  is  bad  in  substance,  as  every  fact  in  it  might  be  true,  and  yet  the 
immediate  cause  of  the  accident  be  the  defendant's  negligence ;  Bridge 
v.  Grand  Junction  Railway  Company,  3  M.  &  W.  244.  f  And,  as  the 
plea  is  bad  in  substance,  the  verdict  on  the  fourth  issue  should  be  found 
for  the  plaintiff ;  for  De  injuria*  puts  in  issue  every  material  averment; 
and  in  a  bad  plea  no  averment  is  more  material  than  another ;  the  de- 
fendant therefore  was  bound  to  prove  all.  Our.  adv.  vult. 

Lord  Campbell,  C.  J.,  on  a  subsequent  day  in  this  term  (June  4th), 
delivered  the  judgment  of  the  Court. 

This  is  a  rule  to  show  cause  why  the  verdict  should  not  be  entered  for  the 
plaintiff  on  the  issue  joined  on  the  fourth  plea;  on  the  ground  that  there 
was  not  evidence  to  prove  it;  or,  if  the  verdict  stands  for  the  defendant, 
why  there  should  not  be  judgment  for  the  plaintiff  non  obstante  vere- 
dicto, on  the  ground  that  this  plea  is  insufficient,  and  the  other  pleas 
having  been  found  in  his  favour.  In  the  course  of  the  argument,  there 
♦9891  was  a  sugge8ti°n  tnat a  sufficient  defence  was  made  out  under  *the 
-J  plea  of  Not  guilty ;  but  no  such  point  was  made  at  the  trial;  and 
no  such  point  arises  on  this  rule.  We  have  only  to  consider  whether 
there  was  evidence  to  support  the  fourth  plea,  and,  if  there  was,  whe- 
ther, after  verdict,  it  is  a  good  bar  to  the  action.  We  are  of  opinion 
that  this  plea  was  substantially  proved.  The  plaintiff  first  objects  that 
the  woodwork,  supposed  to  constitute  the  nuisance,  is  alleged  in  the  plea 
to  have  extended  below  low  water  mark,  whereas  it  did  not  reach  low 
water  mark ;  but,  as  it  stood  below  high  water  mark,  it  was  a  nuisance 
to  the  navigation  of  the  river ;  and  the  misdescription  is  immaterial. 
The  plaintiff  then  complains  that  there  was  no  evidence  that  the  wood- 
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work  had  been  constructed  by  the  plaintiff:  but  the  plea  contained  an 
averment  that  he  continued  the  woodwork ;  and  there  was  evidence  that 
the  wharf  of  which  it  was  a  part  was  in  the  possession  of  the  plaintiff, 
that  the  woodwork  was  a  nuisance  to  the  navigation  of  the  river,  and 
that  he  wrongfully  continued  it.  The  allegation  that  he  constructed  it 
appears  to  us  to  be  immaterial.  Lastly,  the  plaintiff  says  he  is  entitled 
to  the  verdict  on  this  issue  because  the  defendant  did  not  disprove  negli- 
gence, as,  according  to  the  evidence,  he  might  have  passed  up  the  river 
avoiding  the  nuisance,  and  doing  no  damage  to  the  plaintiff;  but  the 
plea  does  not  allege  that  the  defendant  could  not  navigate  the  ship  up 
the  river  without  impinging  on  the  woodwork  which  constituted  the 
nuisance,  saying  only  that  he  had  occasion  to  pass  with  his  ship  over 
the  part  of  the  river  where  the  nuisance  was,  and  that  he  navigated  her 
wjfh  all  the  skill  and  care  which  would  have  been  proper  had  that  part 
of  the  river  not  been  obstructed,  doing  no  unnecessary  damage.  We 
think  that  these  allegations  *were  proved ;  and  therefore  that  the  r*0go 
verdict  on  this  issue  should  be  entered  for  the  defendant.  L 

But  then  arises  the  important  question  on  the  validity  of  the  plea. 
We  think  it  bad  for  not  alleging  that  there  was  a  necessity  for  the 
defendant  to  navigate  the  ship  over  that  part  of  the  river  where  the 
nuisance  was,  nor  even  that  this  part  of  the  river  was  his  right  course 
and  that  it  would  have  been  inconvenient  and  difficult  to  have  taken  any 
other  course  by  which  the  nuisance  might  have  been  avoided.  The  mere 
statement,  that  he  had  occasion  to  pass  with  his  ship  over  the  said  part 
of  the  bed  and  course  of  the  said  river,  would  be  true  if  he  had  to  carry 
her  up  or  down  the  river,  although  there  might  have  been  ample  space 
for  conveniently  doing  so  without  coming  in  contact  with  the  nuisance. 
Now  it  is  fully  established,  by  the  recent  cases  of  Bridge  v.  Grand 
Junction  Railway  Company,  3  M.  k  W.  244,f  Davies  v.  Mann,  10  M. 
4  W.  546,f  and  Mayor  of  Colchester  v.  Brooke,  7  Q.  B.  839,  (E.  C. 
L.  R.  vol.  53),  that,  if  there  be  a  nuisance  in  a  public  highway,  a  private 
individual  cannot  of  his  own  authority  abate  it  unless  it  does  him  a 
special  injury,  and  he  can  only  interfere  with  it  as  far  as  is  necessary 
to  exercise  his  right  of  passing  along  the  highway ;  and,  without  con- 
sidering whether  he  must  show  that  the  abatement  of  the  nuisance  was 
absolutely  necessary  to  enable  him  to  pass,  we  clearly  think  that  he 
cannot  justify  doing  any  damage  to  the  property  of  the  person  who  has 
improperly  placed  the  nuisance  in  the  highway,  if,  avoiding  it,  be  might 
have  passed  on  with  reasonable  convenience.  We  are  therefore  of 
opinion  that  the  fourth  plea  is  bad,  and  that,  although,  all  its  allegations 
being  proved,  the  verdict  upon  it  stands  for  the  ^defendant,  the  r+9kA 
plaintiff  is  notwithstanding  entitled  to  judgment.  The  defendant  *- 
cannot  now  contend  with  any  advantage  to  himself  that  this  plea  does 
not  purport  to  .confess  and  avoid,  and  that  it  amounts  to  a  special  plea 
of  Not  guilty.     If  the  facts  alleged  by  it  do  not  amount  to  a  defence, 

p2 
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it  cannot  be  rendered  good  by  showing  that  it  would  have  been  bad  on 
special  demurrer. 

Rule  absolute  to  enter  judgment  non  obstante  veredicto.(a) 

(a)  Reported  by  C.  Black  barn,  Esq. 

As  to  the  abatement  of  public  nuisances  by  A  person  injured  by  an  unlawful  obstruction 

individuals :  Witmore  v.  Tracy,  14  Wend.  250 j  in  a  highway  cannot  maintain  an  action  on  the 

Dimmett  v.  Eskridge,  6  Munf.  308 ;  Adams  v.  case  for  damages,  if  he  did  not  use  ordinary 

Beach,  6  Hill,  271 ;  Pilcher  v.  Hart,  1  Humph,  care,  by  which  the  obstruction  might  have  been 

624;  Lancaster  Turnpike  Co.  c.  Rogers,  2  Barr,  avoided:  Smith  v.  Smith,  2  Pick.  62 L 
114. 
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Case  for  disturbing  the  possession  of  a  pew  on  1st  January  and  on  divers  days  and  times,  *c 
Pleas :  3.  Leave  and  license.  4.  An  agreement  by  plaintiff  with  defendant  and  A,  then 
being  churchwardens,  that  defendant  and  A.  should  make  a  partition  and  divide  the  pew  into 
two  unequal  pews,  and  that  the  churchwardens  for  the  time  being  should  hsve  license  to 
place  parishioners  in  the  lesser  of  them ;  that  the  defendant  and  A.  did,  at  their  expense,  to 
divide  the  pew,  and  did  place  parishioners  in  the  pew,  which  are  the  grievances,  Ac.  Repli- 
cation to  so  much  of  3d  plea  as  relates  to  grievances  prior  to  8th  February,  De  injuria,  con- 
cluding to  the  country:  and  to  so  much  of  3d  plea  as  relates  to  grievances  after  8th  Feb- 
ruary, a  revocation  of  the  license.  Verification.  To  so  much  of  the  4th  plea  as  relates  to 
grievances  before  8th  February,  a  traverse  of  the  agreement,  concluding  to  the  country :  and, 
to  so  much  as  relates  to  grievances  after  8th  February,  a  revocation  of  the  license.  Verifica- 
tion :  And  a  new  assignment    Held,  on  special  demurrer, 

1.  That  the  3d  plea  was  divisible,  and  that  plaintiff  was  entitled  to  make  separate  replications  to 
each  part  of  it ;  and  that,  though  the  revocation  of  a  license  may  be  given  in  evidence  under 
a  general  replication,  the  plaintiff  is  at  liberty  to  plead  the  revocation  specially.  2.  That  the 
4th  plea  was  a  plea  of  a  single  license,  and  was  not  divisible  in  its  nature ;  and  that  the 
replications  to  the  4th  plea  were  bad  on  special  demurrer  as  being  double  and  as  informal 
traverses  of  the  qua  est  eadem.  3.  That,  the  agreement  in  the  4th  plea  not  being  by  deed, 
the  license  thereby  granted  was  revocable,  though  acted  upon  at  the  expense  of  the  defendant. 
Judgment  for  plaintiff  on  both  replications  to  3d  plea,  and  for  defendant  on  both  replication* 
to  4th  plea. 

Case.  The  count  stated  that  the  plaintiff  occupied  a  messuage  in 
\he  parish  of  East  Moulsey,  and  dwelt  there,  and  by  reason  thereof  had 
a  right  for  himself  and  his  family  to  the  use  of  a  pew  in  the  parish 
*9«/n  cnurcn  °f  ^a8t  Moulsey  during  divine  service ;  and  that  *defend- 
J  ant  on  1st  January,  1849,  and  on  divers  days  and  times  between 
that  day  and  the  commencement  of  the  suit,  entered,  and  caused  other 
persons  to  enter,  the  pew  during  divine  service,  and  disturbed  plaintiff 
in  the  enjoyment  of  his  right. 

There  were  several  pleas  leading  to  issues  of  fact,  and  also  the  pleas 
following. 

3d  Plea.     Leave  and  license  generally. 

4th  Plea.  That  the  plaintiff's  pew  was  larger  than  was  reasonably 
required  for  the  use  of  himself  and  his  family,  and  the  rest  of  the  churcb 
too  small  to  contain  the  rest  of  the  parishioners.  That  the  defendant  and 
one  John  Arnison  were,  before  the  times  when,  &c,  churchwardens  of 
the  parish :  that  they  and  the  plaintiff  agreed  that,  for  the  purpose  of 
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remedying  these  inconveniences,  the  churchwardens  should  •  erect  a  par- 
tition across  the  plaintiff's  pew  so  as  to  divide  it  into  two  pews,  in  a 
manner  in  the  plea  described :  and  that,  in  consideration  of  their  doing 
so,  the  plaintiff  agreed  that  the  defendant  and  John  Arnison  whilst  they 
continued  churchwardens,  and  every  churchwarden  for  the  time  being, 
should,  during  the  continuance  of  the  plaintiff's  possession,  have  license 
to  place  parishioners  in  the  smaller  pew  thus  to  be  formed ;  and  the 
plaintiff  thereby  gave  them  such  license.  Averments,  that  defendant 
and  John  Arnison,  in  pursuance  of  the  agreement,  and  whilst  it  remained 
unrescinded,  made  the  partition  at  their  expense :  That  defendant,  at 
the  several  times  when,  &c,  still  continued  churchwarden,  and  plaintiff 
still  continued  possessed ;  and  that  defendant,  "  in  pursuance  of  the  said 
agreement,  and  the  license  thereby  granted,  which  was  then  still  in  full 
force,  entered,  and  caused  and  procured  the  said  other  ^persons,  r+0fl^ 
woo  then  were  parishioners  of  and  resident  in  the  said  parish,  to  *- 
enter,"  4c. ;  which  are  the  grievances,  &c. 

Replication.  To  so  much  of  the  third  plea  as  relates  to  grievances 
prior  to  8th  February,  1849,  De  injuria^  absque  licentifi.  Conclusion 
to  the  country. 

,  And  to  the  third  plea,  so  far  as  relates  to  the  residue  of  the  grievances, 
a  revocation  of  the  license  by  plaintiff,  and  notice  thereof  to  defendant 
before  the  committing  of  these  grievances.     Verification, 

To  the  fourth  plea,  so  far  as  relates  to  grievances  prior  to  8th  Feb- 
ruary, 1849,  that  it  was  not  agreed  modo  et  forma\  Conclusion  to  the 
country. 

To  the  same  plea,  so  far  as  relates  to  the  residue  of  the  grievances, 
revocation  of  the  license,  and  notice  thereof  to  defendant  before  the 
committing  of  these  grievances.     Verification. 

New  assignment  of  disturbances  at  other  times  and  in  other  parts  of 
the  pew  than  those  in  the  fourth  plea  mentioned. 

Demurrer  to  the  replications  and  the  new  assignment,  assigning  many 
causes  of  demurrer :  those  which  were  considered  by  the  Court  to  be 
material  sufficiently  appear  in  the  judgment. 

The  demurrer  was  argued  in  Hilary  vacation  last.(a) 

Willes,  for  the  defendant.  The  replications  are  bad  in  form.  That 
to  the  fourth  plea  is  an  attempt  to  split  an  indivisible  plea  of  a  particular 
license  into  two  parts.  The  first  branch  of  the  replication  to  that  plea  is  a 
denial  of  the  agreement.  If  that  means  that  the  agreement  never  existed 
at  all,  it  is  clearly  a  complete  answer  to  the  whole  plea ;  and  the  second 
branch  of  the  *replication  makes  the  whole  replication  bad  for  r-^qon 
duplicity.  But,  if  the  replication  is  to  be  taken  as  confessing  *• 
that  there  was  an  agreement,  and  averring  that  there  were  grievances 
prior  to  the  making  of  the  agreement,  then  the  first  branch  of  the  re- 
plication to  the  fourth  plea  discloses  matter  for  a  new  assignment ;  it 

(a)  February  11th  and  12th.    Before  Patteson,  Colkjudgb,  and  Erlc,  Jb. 
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in  effect  says  " there  were  grievances  covered  by  the  license  alleged  in  the 
plea,  and  there  were  grievances  not  covered  by  it,  and  the  action  is  brought 
for  those  not  covered  by  the  license :"  and  then  it  concludes  to  the  country. 
This  is  a  roundabout  traverse  of  the  quae  est  eadem,  which  is  bad.  The 
authorities  showing  when  a  plaintiff  must  new  assign  are  collected  in  note 
(p)  to  Greene  v.  Jones,  1  Wms.  Saund.  300/.  If  the  plaintiff  was  bound 
to  prove  the  grievances  on  the  very  days  laid  in  the  count,  the  plea 
would  be  divisible,  and  there  would  be  no  objection  to  splitting  the  re- 
plication. But,  as  the  plaintiff  might  support  his  count  by  the  proof  of 
grievances  after  the  8th  February  alone,  the  defendant,  in  drawing  his 
pleas,  was  not  entitled,  or  at  least  was  not  bound,  to  assume  that  the 
plaintiff  relied  upon  grievances  before  as  well  as  after  the  8th  February. 
The  defendant  gives  his  answer  to  the  grievances  complained  of,  which 
he  supposes  to  be  those  committed  under  the  license  given  by  the  agree- 
ment. If  the  plaintiff  claimed  for  other  grievances,  committed  before 
the  agreement,  which  may  be  of  the  date  8th  February,  he  ought  to 
have  new  assigned,  and  the  defendant  could  then  have  pleaded  his  answer 
to  such  grievances.  But  this  first  branch  of  the  replication,  concluding 
to  the  country,  deprives  the  defendant  of  the  opportunity  of  rejoining 
♦9R81  any  defence  ^e  may  baye  to  grievances  ^committed  before  the 
-J  8th  February.  Barnes  v.  Hunt,  11  East,  451,  is  an  anomalous 
case,  which  has  not  been  approved  of;  Bracegirdle  v.  Peacock,  8  Q.  B. 
174,  182,  186  (E.  C.  L.  R.  vol.  55) ;  and  which  will  not  be  extended. 
It  is  not  applicable  to  the  replication  to  the  fourth  plea,  which  is 
more  specific  than  the  count,  though  it  may  be  applicable  to  the  first 
branch  of  the  replication  to  the  third  plea,  as  that  is  leave  and  license 
generally. 

Then  the  second  branch  of  the  replication  to  the  fourth  plea,  taken 
by  itself,  is  bad  in  form,  as  amounting  to  an  argumentative  traverse  of 
the  license ;  Barnes  v.  Hunt ;  and,  when  this  is  joined  with  the  first 
branch  of  the  replication,  the  whole  replication  gives  two  answers  to  the 
plea,  and  so  the  replication  is  double.  These  formal  objections  apply 
also  to  the  replications  to  the  third  plea :  it  is  an  unprecedented  and 
vicious  mode  of  replying. 

But,  further,  the  second  branch  of  the  replication  to  the  fourth  plea 
is  bad  in  substance ;  for  the  license  in  that  plea  was  not  revocable.  The 
right  to  the  enjoyment  of  the  pew  is  not  an  easement  in  land :  the  plain- 
tiff has  nothing  in  the  soil  of  the  pew ;  nor  does  the  agreement  profess 
to  convey  any  easement  to  the  defendant.  That  distinguishes  this  case 
from  Wood  v.  Leadbitter,  13  M.  &  W.  838.  f  An  easement  cannot  be 
granted  save  by  deed ;  but  what  authority  is  there  for  saying  that  a 
license  to  enter  a  pew  must  be  by  deed  ?  The  essence  of  the  plea  is 
not  that  the  pew  was  too  large  for  the  plaintiff,  and  the  church  too  small 
for  the  congregation ;  but  that  an  agreement,  very  fair  and  reasonable 
under  these  circumstances,  was  come  to  between  the  churchwardens  and 
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tbe  plaintiff'.    He  sells  them  a  license  in  consideration  *that  they  r*ooq 
will  incur  expense ;  they  do  incur  expense ;  and  the  license  then  *- 
becomes  irrevocable.     The  plaintiff  cannot  go  back  from  his  bargain 
after  it  has  been  executed. 

Peacock,  contra.  The  replications  are  good  in  form.  The  pleas  are 
pleaded  to  a  divisible  cause  of  action;  they  are  therefore  in  themselves 
divisible,  and  may  be  so  treated  in  the  replication :  the  plaintiff  has  a 
right  to  reply  as  if  there  were  separate  counts  for  each  separate  griev- 
ance, and  the  plea  was  pleaded  separately  to  each  count;  Vivian  v. 
Jenkin,  3  A.  &  E.  741  (E.  C.  L.  R.  vol.  80).  Hartshorne  v.  Watson,  4 
New  Ca.  178,  is  an  instance  of  such  a  mode  of  pleading.  Each  branch 
of  each  of  the  replications  is  to  be  treated  as  a  separate  replication  to 
a  separate  plea,  and  must  stand  or  fall  by  itself ;  and  the  first  branch 
of  each  replication  is  unobjectionable  if  taken  alone.  The  second 
branch  of  each  replication  is  objected  to  because,  it  is  said,  it  is  an 
argumentative  traverse  of  the  license  averred  in  the  plea  to  which  it  is 
replied ;  but  it  is  doubtful  whether  the  revocation  of  a  license  can  be 
given  in  evidence  under  a  traverse  of  the  license.  The  point  did  not 
arise  in  Barnes  v.  Hunt,  11  East,  451,  as  in  that  case  the  trespasses 
were  not  covered  by  the  license  at  all.  The  plaintiff  is  at  least  entitled, 
if  he  pleases,  to  confess  the  license  primfi  facie  justifying  the  grievances, 
and  to  avoid  the  averment,  that  the  grievances  were  committed  in  virtue 
of  it,  by  showing  a  prior  revocation  of  the  license. 

The  second  branch  of  the  replication  to  the  fourth  plea  is  said  to  be 

bad  in  substance,  because  the  license  in  that  plea  was  acted  upon,  and 

therefore,  it  is  said,  *irrevocable.     But  the  right  to  use  a  pew  r+9Qft 

cannot  be  transferred  unless  an  interest  in  the  messuage  to  which  *■ 

it  is  appurtenant  be  transferred^  Stocks  v.  Booth,  1  T.  R.  428.     This 

plea  shows  no  such  transfer,  so  that  the  license  pleaded  is  not  a  license 

coupled  with  an  interest,  and  being  a  seek  license  it  is  revocable.     The 

fact,  that  there  is  a  consideration  for  an  agreement  to  give  a  license, 

may  subject  the   licensor  to  an  action  for  breach  of  contract,  if  he 

revokes  the  license ;  but  every  license  is  revocable  unless  it  is  coupled 

with  an  interest ;  and  in  this  case  no  interest  could  pass  except  by  deed ; 

Wood  v.  Leadbitter,  13  M.  &  W.  838,  f  Hewlins  v.  Shippam,  5  B.  &  C. 

221  (E.  C.  L.  R.  vol.  11),  Wallis  v.  Harrison,  4  M.  &  W.  538,  f  Cocker 

*.  Cowper,  1  C.  M.  k  R.  418,  f  S.  C.  5  Tyr.  103.     The  authorities  on 

the  subject  are  collected  in  note(<?)  to  Coryton  v.  Lithebye,  2  Wms. 

Sannd.  113:  (a)  the  result  of  them  is  that  no  action  could  be  brought  by 

this  plaintiff  for  erecting  the  partition,  or   doing  any  act  under  the 

license,  whilst  it  remained  unrevoked ;  but  that  if  the  license  was  not 

revocable  it  would,  in  effect,  operate  as  a  grant  of  an  interest  in  the 

pew,  which  cannot  be  without  deed. 

WMe*,  in  reply.     The  plaintiff  had  not  any  interest  in  the  pew  itself; 

(a)  See  alio  Peny  *.  FiUhowe,  8  Q.  B.  757,  777  (E.  C.  L.  B.  vol.  66). 

vol.  xv.— 23 
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he  had  by  faculty  or  by  prescription  a  license  to  use  that  pew,  of  which  th<* 
freehold  was  in  the  rector ;  and  the  defendant,  as  churchwarden,  had  an 
interest  in  properly  accommodating  the  parishioners.  Then  by  agree- 
ment the  plaintiff  gives  a  license  to  the  defendant ;  and  the  defendant 
acts  on  it,  and  incurs  expense.  Had  this  license  been  to  do  an  act  in 
*9QH  tQ-e  plaintiff'8  8°ft>  it  might  have  been  revocable,  as  being  a  *grant 
-"  of  an  easement,  and  yet  not  under  seal ;  but  it  is  to  do  an  act  in 
the  soil  of  another ;  for  the  pew  is  the  rector's  freehold ;  and  such  a 
license  when  acted  on  is  irrevocable ;  Liggins  v.  Inge,  7  Bing.  682  (E. 
G.  L.  R.  vol.  20).  A  license  purchased  for  a  consideration  is  irrevoca- 
ble ;  Wood  v.  Manley,  11  A.  &  E.  34  (E.  C.  L.  R.  vol.  39). 

Cur.  adv.  vult. 

Patteson,  J.,  in  this  term  (May  31st),  delivered  the  judgment  of  the 
Court. 

The  declaration  in  this  case  complains  of  disturbances  in  the  plaintiff's 
pew  in  Moulsey  church,  which  he  had  by  reason  of  his  possession  of  a 
messuage  in  the  parish,  and  lays  the  disturbances  on  1st  January,  1849, 
and  on  divers  other  days  and  times.  The  third  plea  is  leave  and  license 
generally.  The  replication  as  to  all  the  grievances  before  a  certain  day, 
to  wit,  8th  February,  1849,  is  De  injuria^  As  to  the  residue  of  the 
grievances,  it  states,  that,  before  they  were  committed,  the  plaintiff  re- 
voked the  license.     To  this  replication  there  is  a  special  demurrer. 

According  to  the  case  of  Barnes  v.  Hunt,  11  East,  451,  which  has 
never  been  overruled  as  regards  a  plea  of  leave  and  license,  the  defend- 
ant, under  the  general  plea  of  leave  and  license,  is  bound  to  prove  a 
license  coextensive  with  all  the  acts  proved  by  the  plaintiff;  and,  there- 
fore, if  there  be  one  or  more  licenses  covering  some  of  those  acts  but 
not  others,  the  plaintiff  is  not  bound  to  new  assign,  but  may  reply  De 
injuria  and  recover  damages  for  such  acta,  as  are  not  covered  by  the 
license  or  licenses ;  and  such  general  replication  is  in  all  cases  the 
♦2921  su®c'ent  an(*  Pr°per  form.  The  special  ^replication,  to  the  resi- 
due of  the  grievances,  of  a  revocation  of  the  license  before  any 
of  those  grievances  were  committed,  is  argued  to  be  a  mere  denial  that 
there  was  any  license  for  those  alleged  grievances,  because  a  license 
revoked  is  the  same  thing  as  no  license,  as  regards  all  matters  occurring 
subsequent  to  the  revocation.  The  demurrer  points  out  as  a  special 
cause,  to  this  part  of  the  replication,  that  it  is  an  argumentative  traverse 
of  the  alleged  license.  It  is  also  further  argued  for  the  defendant  that 
this  vice,  if  it  be  one,  in  the  second  part  of  the  replication,  vitiates  also 
the  first  part.  We  think  that  is  not  so.  The  declaration  complains  of 
many  acts  at  different  times;  the  plea  sets  out  a  general  affirmative 
justification  of  them  all,  not  by  way  of  alleging  one  single  fact  which 
would  be  an  answer  to  them  all,  but  by  a  general  allegation,  which  may 
mean  either  one  license  extending  to  all  the  acts  which  the  plaintiff  can 
prove,  or  several  and  repeated  licenses,  each  confined  to  one  or  more  of 
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those  acts.  The  plea  therefore  is  in  its  nature  divisible.  The  first  part 
of  the  replication  might  have  stood  as  it  is,  denying  the  plea  as  to  those 
grievances  to  which  it  professes  to  apply  itself,  and  the  plaintiff  might 
have  gone  on,  in  the  second  part  of  the  replication,  to  have  admitted  the 
plea  as  to  the  residue  of  the  alleged  grievances  and  entered  a  nolle 
prosequi,  or  might  as  to  them  have  new  assigned  excess  beyond  the  terms 
of  the  license.  If  therefore  the  plea  be  divisible,  we  cannot  hold  that 
a  bad  replication,  if  it  be  bad,  as  to  part  of  it,  vitiates  that  which  is  well 
replied  as  to  the  other  part.  But,  upon  full  consideration,  we  are  of 
opinion  that  this  replication  is  not  bad  as  amounting  to  an  argumentative 
traverse  of  the  license  alleged  in  the  plea.  *We  think,  according  r*QQft 
to  the  doctrine  laid  down  in  Barnes  v.  Hunt,  11  East,  451,  that 
under  a  replication  of  De  injurifi  the  plaintiff  would  be  at  liberty  to  show 
a  revocation  of  any  license  that  had  been  given,  and  to  recover  damages 
for  grievances  committed  since  that  revocation :  but  we  also  find  that 
this  form  of  replying  a  revocation  is  given  in  the  books  of  precedents, 
and  has  been  commonly  used.  It  is  a  confession  of  the  existence  of  a 
license  at  one  time  for  acts  of  such  a  nature  as  are  complained  of  in  the 
declaration  and  justified  by  the  plea,  and  an  avoidance  of  the  plea  by 
showing  the  determination  of  that  license.  It  does  not  in  any  way  em- 
barrass the  defendant,  but,  on  the  contrary,  informs  him  more  distinctly 
of  the  ground  on  which  the  plaintiff  denies  the  existence  of  a  license  as 
to  those  grievances  to  which  it  is  applied ;  and  we  think  for  these  reasons 
that  it  is  not  fairly  open  to  the  technical  objection  of  being  an  argu- 
mentative traverse. 

The  fourth  plea  states  a  special  agreement  between  the  plaintiff  and 
the  defendant  and  another  person,  then  churchwardens  of  the  parish,  by 
which  the  plaintiff,  having  a  larger  pew  than  was  necessary  for  him, 
allowed  the  churchwardens  to  partition  off  the  pew  and  divide  it  into  two 
parts,  and  to  occupy  one  of  the  parts  so  divided,  and  alleges  that  they 
did  so  divide  the  pew  at- some  expense,  and  did  the  acts  complained  of 
after  and  in  pursuance  of  that  agreement,  and  of  the  license  thereby 
given  to  them.  Now  the  ground  of  the  defence  set  up  in  this  plea  is 
not  of  a  general  nature.  The  whole  defence  is  based  on  the  existence 
of  the  agreement;  a  single  and  indivisible  fact.  If  the  agreement  be 
traversed  and  the  issue  found  for  the  *plaintiff,  the  whole  plea  r+9<vi 
falls  to  the  ground.  The  plaintiff,  however,  by  his  replication,  *■ 
has  attempted  to  divide  this  indivisible  plea,  and  has  said,  as  to  all  the 
grievances  before  a  certain  day,  to  wit,  8th  February,  1849,  there 
▼as  no  such  agreement ;  and,  as  to  the  residue,  that,  before  they  were 
committed,  the  license  in  the  fourth  plea  mentioned  was  revoked,  not  that 
the  agreement  was  revoked  or  rescinded.  This  is  manifestly  a  double 
replication,  inconsistent  upon  the  face  of  it,  first  denying  the  agreement, 
then  admitting  it,  and  alleging  that  the  license  under  it  was  revoked. 
The  plaintiff  should  have  simply  denied  the  agreement  by  his  replication ; 
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and,  if  there  was  no  such  agreement,  the  defendant  must  fail  altogether 
on  the  fourth  plea ;  but,  if  the  plaintiff  was  apprehensive  that  such  an 
agreement  would  be  proved,  and  was  bringing  his  action  for  grievances 
not  covered  by  it,  either  because  they  were  committed  prior  to  the  exist- 
ence of  the  agreement  or  after  it  was  at  an  end  by  being  revoked 
or  rescinded,  he  should  have  new  assigned  those  grievances  so  not 
covered  by  it.  The  plea  is  pleaded  expressly  as  to  alleged  grievances 
committed  subsequent  to  the  agreement:  the  plaintiff  has  no  right 
to  alter  the  subject-matter  to  which  the  plea  is  pleaded,  which  he 
plainly  does,  if,  by  denying  the  agreement  as  to  some  of  the  griev- 
ances, he  means  to  say  that  those  grievances  were  committed  prior 
to  and  when  the  agreement  did  not  exist :  his  course  plainly  was,  to 
have  new  assigned  that  he  brought  his  action,  not  only  for  the  grievances 
mentioned  in  the  plea,  but  also  for  others  committed  prior  to  the  alleged 
agreement,  if  in  fact  he  seeks  to  set  up  any  such  grievances.  So,  if  he 
meant  to  set  up  grievances  subsequent  to  the  revocation  or  rescinding 
*of  the  agreement,  he  should  have  new  assigned  that  the  agree- 
ment was  revoked  or  rescinded,  and  that  he  brought  his  action, 
not  only  for  the  grievances  mentioned  in  the  plea,  but  also  for  others 
committed  after  such  revocation  or  rescinding ;  just  as,  in  the  case  of  a 
plea  of  right  of  way,  the  plaintiff  may  deny  the  existence  of  the  way 
in  his  replication,  and  new  assign  that  he  brought  his  action  also  for 
trespassing  out  of  the  alleged  way.  In  De  Ponthieu  v.  Pennyfeatber, 
5  Taunt.  634  (E.  C.  L.  R.  vol.  1),  where  a  public  highway  was  pleaded, 
the  plaintiff  replied  that  it  had  been  stopped  up  by  order  of  two  justices, 
traversing  that  there  was  any  such  highway  as  in  the  plea  mentioned : 
there  no  new  assignment  was  necessary,  because  the  plaintiff  adopted 
the  trespasses  mentioned  in  the  plea  as  those  for  which  he  brought  his 
action :  he  alleged  the  stoppage  of  the  highway  as  inducement,  and 
traversed  the  existence  of  the  highway  as  alleged :  he  did  not  attempt 
to  divide  the  plea.  So  in  this  case,  if  he  had  adopted  the  grievances 
mentioned  in  the  plea  as  those  of  which  he  complained,  and  merely 
denied  the  agreement,  no  new  assignment  would  have  been  necessary ; 
but,  if  he  wishes  to  include  grievances  net  covered  by  the  agreement, 
supposing  it  to  have  existed,  he  must  new  assign,  otherwise  he  is  reply- 
ing to  something  which  is  not  contained  in  the  plea :  if  there  had  been 
no  denial  of  the  agreement  in  the  replication,  but  it  had  merely  stated 
a  revocation  of  the  agreement  before  the  grievances  complained  of,  this 
would  have  been  a  good  replication  in  the  nature  of  a  new  assignment 
On  the  other  hand,  if  the  second  part  of  this  replication  be  intended  as 
a  new  assignment  added  to  a  replication  traversing  the  agreement,  then 
*9Qfil  **  k  *'nf°rma^y  pleaded ;  and  that  is  pointed  out  as  a  cause  of 
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demurrer.     We  think,  therefore,  that  the  whole  replication  is 


bad,  being  double ;  also  the  first  part  of  it  is  bad,  because  it  professes 
to  divide  the  plea  which  is  indivisible,  and  is  replied  to  part  of  the  plea 
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only,  whereas,  if  true,  it  is  an  answer  to  the  whole ;  and  the  proper  mode 
of  objecting  to  this  is  by  demurrer.  The  latter  part  of  the  replication 
is  also  bad,  as  a  replication  for  the  same  reason,  and  as  a  new  assign-, 
ment  for  informality. 

A  further  question  arose  in  the  course  of  the  argument  as  to  the  right 
of  the  plaintiff  to  revoke  the  license  or  agreement.  The  law  on  this 
subject  is  elaborately  and  conclusively  laid  down  in  the  judgment  of  the 
Court  of  Exchequer,  in  Wood  v.  Leadbitter,  13  M.  &  W.  838  ;f  and  it 
is  clear  that,  as  there  was  no  deed  in  this  case,  and  therefore  no  grant, 
the  plaintiff  might  revoke  the  license  notwithstanding  the  expense  the 
defendant  had  incurred,  unless  the  defendant's  character  of  churchwar- 
den makes  any  difference ;  the  effect  of  that  character,  however,  need 
not  be  considered,  because  under  these  pleas  the  defendant  does  not 
justify  as  churchwarden  in  respect  of  any  right,  if  there  be  any,  inci- 
dent to  his  office,  but  under  the  express  voluntary  contract  and  authority 
of  the  plaintiff ;  which  being  so,  the  rule  of  law  as  laid  down  in  Wood 
v.  Leadbitter  must  apply. 

Upon  the  whole  we  are  of  opinion  that  our  judgment  must  be  for  the 
plaintiff  as  to  the  demurrer  to  the  replication  to  the  third  plea,  and  for 
the  defendant  as  to  the  demurrer  to  the  replication  to  the  fourth  plea. 
Either  party,  or  both,  may  amend:  if  both,  no  costs;  if  one  only,  that 
party  must  pay  costs.  Judgment  accordingly.(a) 

(a)  Reported  by  C.  Blackburn,  Esq. 
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Declaration  in  covenant  stated  that,  on  a  dissolution  of  partnership  between  plaintiff,  defend- 
ant, and  another,  defendant,  by  a  certain  indenture,  covenanted  that  he  and  the  other  party 
last  mentioned  would  pay  plaintiff,  as  the  outgoing  partner,  6800/.  by  instalments ;  but  five 
instalments,  amounting  to  48002.,  parcel  of  the  6800/.,  were  made  subject  to  reduction,  in  a 
specified  ratio,  if  the  profits  which  the  partnership  had  derived  from  connexions  of  the 
plaintiff  should  fall  short  of  a  certain  amount  Non-payment  of  the  48002.,  as  well  as  of  the 
other  instalments,  amounting  to  20002.,  was  assigned  as  a  breach. 

Flea:  as  to  the  48002.  (setting  out  the  deed  on  oyer),  that,  by  a  further  covenant,  it  was  agreed 
that,  if  any  difference  should  arise  touching  the  sums  to  be  deducted,  it  should  be  referred 
to  J.  P.,  an  arbitrator,  to  award  what  amount,  not  exceeding  48002.,  should  be  deducted : 
That  such  difference  did  arise,  and  thereupon  plaintiff,  defendant,  and  the  other  parties  sub- 
nttted  themselves  to  refer,  and  did  refer,  the  said  difference  to  J.  P.,  who  awarded  that  48002., 
being  the  whole  amount  of  the  said  five  instalments,  should  be  deducted  from  the  68002. :  And 
that  defendant,  before  the  commencement  of  this  action,  in  pursuance  of  the  said  award, 
claimed  to  deduct,  and  did  deduct  the  said  48002.  "from  the  said  five  instalments;"  whereby 
the  aaid  68002.,  before  the  commencement  of  the  suit,  was  reduced  to  20002.,  to  be  paid  to 
plaintiff  pursuant  to  the  indenture. 

Held,  on  demurrer,  that  the  matter  alleged  was  not  merely  an  estoppel,  but  that  the  plea  was 
s  good  plea  in  bar. 

t  covenant  by  indenture,  that  any  differences  which  may  thereafter  arise  between  the  parties 
touebing  the  matters  of  the  indenture  shall  be,  and  they  are  thereby,  referred  to  an  arbitrator 
named,  constitutes  a  submission  which  may  be  acted  upon  and  made  a  rule  of  Court,  under 
stat  9  k  10  W.  3,  c.  15,  when  such  differences  arise. 

Althoa«h  the  covenant  to  abido  the  award  be  expressly  subjeoted  to  the  proviso,  "so  as"  the 
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award  be  made,  Ac,  within  a  giren  time,  with  power  to  the  arbitrator  to  enlarge  the  time, 
bat  "so  as"  the  enlargement  shall  not  extend  beyond  a  day  named,  yet,  if  the  submission 
can,  by  the  agreement,  be  made  a  rule  of  Court,  a  judge  may,  before  the  expiration  of  tiw 
limited  period,  or  of  such  enlargement,  extend  the  time  for  making  the  award  to  a  day  later 
than  the  last  day  named  in  the  submission. 

Covenant.  The  declaration  stated  an  indenture,  made  23d  Decem- 
ber, 1846,  between  defendant  of  the  first  part,  Charles  Austin  Brook* 
field  of  the  second  part,  William  Witham  of  the  third  part,  and  plaintiff 
of  the  fourth  part ;  whereby,  after  reciting  that  plaintiff,  defendant,  and 
Brookfield  lately  carried  on  the  business  of  attorneys  in  partnership, 
that  a  dissolution  of  the  partnership  had  been  agreed  upon  as  regarded 
the  plaintiff,  and  it  had  also  been  agreed  that  defendant  and  Brookfield 
should  make  certain  payments  to  plaintiff  in  respect  of  his  capital  in- 
vested in  the  copartnership,  and  his  share  in  the  past  profits  and  in  the 
goodwill,  &c,  and  as  compensation  to  him  for  attention  (until  a  day 
♦9Qfti  *Damed)  to  the  business,  thereafter  to  be  carried  on  by  defendant 
-■  and  Brookfield,  the  amount  of  which  payments  had  been  fixed  at 
2125Z.  and  57502. ;  that  defendant  and  Brookfield  had  admitted  Witbam 
into  partnership :  that,  after  some  disputes  on  the  payment  to  be  made 
to  plaintiff,  it  had  been  arranged  and  agreed  that  8800Z.  (subject,  as  to 
68002.  thereof,  to  contingent  reduction  as  after  mentioned)  should  be 
paid  and  secured  to  plaintiff  as  follows :  viz.,  2000Z.  to  be  secured  to 
him  as  in  the  indenture  was  mentioned,(a)  and  defendant,  Brookfield 
and  Witham  to  secure  by  their  joint  and  several  covenant  the  payment 
to  plaintiff  of  6800?.,  residue  of  the  8800Z.  (subject  as  above),  by  seven 
instalments,  which  were  specified :  and  reciting  also  a  further  agreement 
that  an  account  should  be  taken  of  the  profits  accruing  to  defendant, 
Brookfield  and  Witham,  between  1st  September,  1845,  and  31st  Decem- 
ber, 1846,  from  such  portion  of  the  business  as  should  have  arisen  from 
the  clients  or  connexion  of  plaintiff,  and  that,  if  such  profits  should  fall 
short  of  2666Z.  13*.  4d.,  there  should  be  deducted,  from  the  last  five 
instalments  of  the  said  6800?.,  a  sum  after  the  rate  of  41.  for  every  1/., 
by  which  the  amount  of  such  profits  should,  during  that  period,  fall 
short  of  2666Z.  13*.  4d.,  but  so  that  the  deduction  should  not  exceed 
4800Z.  in  the  whole :  defendant  covenanted  and  agreed  with  plaintiff, 
his  executors,  &c,  That  defendant,  Brookfield  and  Witham,  or  some  or 
one  of  them,  or  their  or  some  or  one  of  their  heirs,  executors,  4c,  should 
pay  to  plaintiff,  his  executors,  &c,  the  said  6800Z.  by  seven  instalments, 
as  follows:  1000Z.  on  1st  January,  1849;  1000Z.  on  1st  January  in  each 
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♦successive  year  till  1854,  inclusive,  and  800Z.  on  1st  January, 
1855  (subject  as  above) ;  and  also  should,  in  the  mean  time,  pay 
to  plaintiff,  his  executors,  &c,  interest  at  5  per  cent.,  to  be  computed 
from  1st  January,  1846,  on  the  said  6800Z.,  or  so  much  thereof  as  should 
from  time  to  time  remain  payable  and  unpaid,  as  follows :  one  year's 
interest  on  1st  January,  1847,  and,  thereafter,  equal  half-yearly  pay- 

(o)  By  a  joint  and  several  covenant  of  Smith  and  Brookfield,  which  was  inserted  in  the  deed. 
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ments  on,  &c. :  Proviso,  that,  if  the  clear  net  profits  which  should  have 
arisen  between  the  said  1st  September,  1845,  and  31st  December,  1846, 
both  inclusive,  from  the  business  of  the  clients  or  connexions  of  the 
plaintiff,  should  not  amount  to  26662.  18*.  4d.,  there  should  be  deducted 
from  the  five  last  instalments  of  the  said  principal  sum  of  68002.  the 
sum  of  42.  for  every  12.  by  which  the  said  profits  should  so  fall  short  of 
26662.  13*.  4cZ.,  and  the  plaintiff,  his  heirs,  executors,  &c,  should  repay 
to  the  defendant,  Brookfield  and  Witham,  their  executors,  &c,  the  full 
amount  of  all  interest,  if  any,  which  should  have  been  paid  to  the  plain- 
tiff, his  executors,  &c,  in  respect  of  the  sum  which  should  be  so  deducted ; 
but  so,  nevertheless,  that  the  total  amount  of  the  principal  money  to  be 
deducted  as  aforesaid  should  not  exceed  48002. :  Further  proviso,  that, 
if  default  should  be  made  in  paying  any  instalment  of  the  68002.  for 
twenty-eight  days  next  after  the  day  appointed,  the  whole,  or  so  much 
of  the  said  sum  as  should  then  be  owing  under  the  indenture,  should 
immediately  become  payable  and  be  recoverable  at  law. 

The  count  then  averred  that,  afterwards,  and  more  than  twenty-eight 
days  before  action  brought,  to  wit,  on,  &c,  the  first  instalment  of  the 
68002.  became  due,  and  was  not  paid  for  twenty- eight  days,  or  an  any 
time :  *whereby  so  much  of  the  68002.  as  was  unpaid  at  the  end  . 
of  the  twenty-eight  days  became  immediately  payable  to  plaintiff;  *- 
and  that  there  was  then  unpaid,  in  respect  of  the  first  two  instalments, 
20002.,  and,  in  respect  of  the  last  five,  48002.,  there  being  no  sum 
deductable  or  sub  tractable  from  the  said  48002.,  or  from  any  part  there- 
of, or  from  any  of  the  five  last-mentioned  instalments,  by  virtue  of  the 
said  proviso  for  contingent  reduction.  Averment  that,  before  the  com- 
mencement of  this  suit,  to  wit,  on,  &c,  the  whole  68002.  remained  payable 
aad  unpaid,  and  that  there  was  then  due  and  owing  to  plaintiff,  by  virtue 
of  the  said  covenant  in  that  behalf,  6802.  for  four  half-yearly  payments 
of  interest  which  had  become  due  on,  &c,  respectively. 
Breach,  non-payment  of  the  20002.,  48002.,  or  interest 
The  defendant  craved  oyer  of  the  indenture,  which  was  set  out,  and 
contained  the  recitals  and  covenants  referred  to  in  the  declaration  (the 
covenant  to  pay  68002.  by  instalments,  and  interest,  being  made  by 
Smith,  Brookfield,  and  Witham,  jointly  and  severally,  with  the  plaintiff), 
and  a  further  covenant  by  Smith,  Brookfield,  and  Witham,  jointly  and 
severally,  with  plaintiff,  and  plaintiff  with  each  of  them :  "  That,  if  any 
question  or  difference  shall  arise  between  the  said  several  persons,  parties 
hereto,  touching  the  sum  or  sums,  if  any,  which  the  said  W.  H.  Smith, 
C.  A.  Brookfield,  and  W.  Witham,  or  either  6f  them,  or  their  or  either 
of  their  heirs,  executors,  or  administrators,  shall,  under  the  covenants 
and  provisions  hereinbefore  in  that  behalf  contained,  have  a  right  to 
deduct  from  the  five  last  instalments  of  the  said  sum  of  68002.  herein- 
before secured  to  be  paid,  *or  any  matter  relating  thereto,  then  r^c*M 
and  in  such  case  it  shall  be,  and  it  is  hereby  referred  to"  J.  P.  L 
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Esquire  (a  barrister),  "an  arbitrator  indifferently  chosen,"  &c,  "to 
arbitrate,  determine,  and  award  what  sum  or  sums  of  money,  if  any,  not 
exceeding  the  said  sum  of  4800?.,  shall  be  deducted  by  the  said  W.  H. 
Smith,  C.  A.  Brookfield,  and  W.  Witham,  or  either  of  them,  or  their  or 
either  of  their  heirs/1  &c,  "  from  the  said  five  last  instalments  of  the 
aforesaid  sum  of  6800Z. ;  and  any  other  question  or  questions  which  it  may 
be  necessary  to  determine  with  a  view  to  ascertain  the  amount  of  the 
sum  or  sums,  if  any,  to  be  deducted  as  aforesaid."  And  that  the  parties 
respectively,  and  their  respective  heirs,  &c,  shall  and  will  obey,  and 
abide  by,  &c,  the  award,  &c,  of  and  concerning  the  questions,  &c,  so 
referred,  "  so  as  the  award  of  such  arbitrator  be  made  in  writing  uuder 
his  hand,  and  ready  to  be  delivered  to  the  said  parties  respectively,  or 
their  respective  heirs,"  &c,  "on  or  before  the  expiration  of  four  calen- 
dar months  from  the  first  day  of  January,  1847."  And  •<  that  it  shall  be 
lawful  for  the  said  arbitrator,  by  any  writing,"  &c,  "  from  time  to  time 
to  enlarge  the  time  for  making  his  award  in  the  said  matters  so  in  differ- 
ence, but  so  as  the  period  to  which  the  time  shall  be  so  enlarged  shall 
not  exceed  the  1st  day  of  July,  1847."  And  "  that  this  present  sub- 
mission to  arbitration  shall  and  may  be  made  a  rule"  of  the  Court  of 
Queen's  Bench,  "if  the  said  Court  shall  so  please,"  &c. :  any  of  the 
parties  to  be  at  liberty  to  apply  to  the  Court  for  that  purpose. 

The  defendant  then  pleaded,  as  to  the  five  instalments  payable  on 
and  after  1st  January,  1851,  and  in  respect  of  which  a  large  sum,  to 
wit,  48002.,  residue,  &c,  was  alleged  in  the  declaration  to  be  due  under 
*«M91  tne  **n(^enture  y  ana*  also  as  to  480Z.,  parcel  of  the  sum  alleged 
-*  to  be  due  to  plaintiff,  under  the  covenant  in  that  behalf,  for  four 
half-yearly  payments  of  interest  on  the  said  five  last  instalments,  to  wit, 
the  sum  of  4800Z.,  residue  of  the  said  6800 J. :  "  That  heretofore,  and  after 
the  making  of  the  said  indenture,  and  before  the  commencement  of  this 
suit,  and  before  the  said  1st  day  of  January,  A.  D.  1849,  viz.  on  the  30th 
day  of  November,  A.  D.  1847,  divers  questions  and  differences  then  arose 
and  existed  between  the  said  several  parties  to  the  said  indenture  touch- 
ing and  concerning  the  sum  and  sums  of  money  which  the  defendant, 
the  said  C.  A.  Brookfield  and  W.  Witham,  their  heirs,  executors,"  &c, 
"  should,  under  the  covenants,"  &c,  "  in  the  said  indenture,"  &c,  "  have 
a  right  to  deduct  from  the  said  five  last-mentioned  instalments,"  Ac, 
"  and  touching  divers  matters  relating  thereto ;  and  thereupon,  after- 
wards and  before  the  commencement  of  this  suit,  to  wit,  on  the  same 
day  and  year  last  aforesaid,  the  plaintiff  and  the  defendant  and  the  said 
C.  A.  Brookfield  and  W.  Witham,  and  each  of  them,  under  and  in  pursu- 
ance of  the  covenants  in  the  said  indenture,"  &c,  "  did  submit  themselves 
to  refer,  and  did  then  refer,  the  said  questions  and  differences  and  mat- 
ters to  the  said  J.  P.,  Esq.,  in  the  said  indenture  in  that  behalf  men- 
tioned ;  and  the  same  questions  and  differences  and  matters  were  then, 
under  and  in  pursuance  of  the  provisions  in  the  said  indenture,"  &c,  «  re 
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ferred  to  the  said  J.  P.,  Esq.,  to  arbitrate,  determine,  and  award  what  sum 
or  sums  of  money,  if  any,  not  exceeding  the  said  sum  of  48002.,  should  be 
deducted  by  the  defendant,  the  said  C.  A.  Brookfield  and  W.  Witham,  or 
either  of  them,*'  &c,  "  from  the  said  five  last  instalments  of  the  aforesaid 
sum  of  68002. ;  and  *any  other  questions  which  it  might  be  neces-  r*Qno 
&ary  to  determine  with  a  view  to  ascertain  the  amount  of  the  sum 
or  sums  to  be  deducted  as  aforesaid."  Averment :  that  J.  P.  took  upon 
himself  the  arbitration,  and,  before  the  expiration  of  four  calendar  months, 
&c.,  to  wit,  on,  &c,  by  writing  under  his  hand  endorsed  on  the  said  inden- 
ture, and  bearing  date,  &c,  enlarged  the  time  for  making  his  said  award 
in  the  said  matters,  &c,  until  30th  June,  1847 :  and  that  afterwards,  and 
before  that  day,  and  before  the  commencement  of  this  suit,  to  wit,  on 
29th  June,  1847,  by  an  order  of  a  Judge  of  the  Court  of  Queen's  Bench, 
made  in  the  matter  of  the  said  arbitration,  and  bearing  date,  to  wit,  the 
same  day,  it  was  ordered  that  the  time  limited  for  the  said  J.  P.  to  make 
his  award  should  be  enlarged  until  1st  December,  1847.  The  plea  then 
stated  that,  after  the  making  of  the  said  order,  and  before  the  last-men- 
tioned day,  and  before  the  commencement  of  this  suit,  viz.  on  30th 
November,  1847,  the  arbitrator  <<  did  make  and  publish  his  award  in 
writing  under  his  hand,  and  sealed  with  his  seal,  of  and  concerning  the 
said  questions,  differences,  and  matters  so  referred  as  aforesaid,"  ready 
to  be  delivered,  &c,  and  did  thereby  award  and  determine  "  that  the 
principal  sum  of  48007.  should  be  deducted  by  the  said  defendant,  the 
said  C.  A.  Brookfield  and  W.  Witham,  and  every  of  them,  or  their 
respective  heirs,  executors,  or  administrators,  from  the  said  five  last 
instalments  of  the  aforesaid  sum  of  68002.  in  the  said  indenture  cove- 
nanted to  be  paid  to  the  plaintiff;  such  sum  of  48002.  being  the  total 
amount  of  such  five  last  instalments ;  whereby  the  said  sum  of  68002. 
in  the  said  indenture  covenanted  to  be  paid  to  the  plaintiff  would  be 
reduced  to  the  sum  of  20002.  to  be  paid  to  the  plaintiff,  his  *exe-  r*QQ4 
cutors,"  &c,  "  pursuant  to  the  said  indenture :  As  by  the  said 
award,"  &c.  (profert  of  the  award  under  the  arbitrator's  hand  and  seal). 
"  And  the  defendant  further  says  that,  afterwards,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  same  day  and  year  last  aforesaid, 
he  the  said  defendant,  in  pursuance  of  the  said  award,  then  claimed" 
[to  deduct],  '<  and  did  then  deduct,  the  said  principal  sum  of  48002.  in 
the  said  award  in  that  behalf  mentioned,  from  the  said  five  last  instal- 
ments," &c. :  "  whereby  the  said  sum  of  68002.,  before  and  at  the  time 
of  the  commencement  of  this  suit,  had  been  and  was  reduced  to  the 
sum  of  20002.  to  be  paid  to  the  plaintiff  pursuant  to  the  said  indenture : 
whereof,"  &c.  (notice  to  plaintiff).     Verification. 

Demurrer,  assigning  several  causes,  which  will  appear  sufficiently  by 
the  argument.     Joinder. 

J.  A.  Russell,  for  the  plaintiff.     The  first  and  main  point  is,  that  the 
agreement  of  reference  was  not  within  the  statute  9  &  10  W.  3,  o.  15, 

vol.  xv. — 24  Q  2 
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8. 1,  and  therefore  could  not  be  made  a  rule  of  court,  and,  consequently, 
that  a  Judge  had  no  power,  under  stat.  3  &  4  W.  4,  c.  42,  s.  39,  to 
enlarge  the  time  for  making  the  award.  Stat.  9  &  10  W.  3,  c.  15,  applies 
only  to  persons  "desiring  to  end  any  controversy,  suit,  or  quarrel," 
"  for  which  there  is  no  other  remedy  but  by  personal  action  or  suit  in 
equity,  by  arbitration,"  and  enables  such  parties  "  to  agree  that  their 
submission  of  their  suit"  to  award  or  umpirage  shall  "  be  made  a  rule 
of  any  of  his  Majesty's  Courts  of  record,"  "  and  to  insert  such  their 
agreement  in  their  submission,"  which  agreement,  so  inserted,  "  shall 
or  may,"  on  production  of  an  affidavit,  &c,  be  entered  of  record  in  the 
*oaci  "Court  agreed  upon,  and  the  rule  be  thereupon  made,  &c.  Here 
J  the  covenant  as  to  arbitration  was  to  refer  future  differences ; 
whereas  the  statute  extends  only  to  submission  of  differences  actually 
existing.  [Coleridge,  J.  Clauses  of  this  kind  are  very  common.] 
Unless  it  appear  that  the  parties  have  subsequently  entered  into  a  sub- 
mission in  writing,  in  pursuance  of  their  covenant,  such  covenant  cannot 
make  the  reference  effectual,  nor  authorize  a  rule  of  Court.  [Lord 
Campbell,  C.  J.  You  would  say  that  the  only  remedy  is  by  action  on 
the  covenant.  Coleridge,  J.  Is  there  anything  in  the  statute  to 
exclude  future  controversies  ?]  The  natural  and  reasonable  construction 
excludes  them.  It  is  said  in  Com.  Dig.  Arbitrament  (A),  citing  Browne 
v.  Meverell,  Dyer,  216  6,  217  a,  that  to  an  arbitrament  five  things  must 
concur ;  the  first  two  of  which  are  "  1.  Matter  in  controversy.  2.  A 
submission."  [Lord  Campbell,  C.  J.  There  being  a  prospective  agree- 
ment, does  not  the  rule  apply  when  a  controversy  arises  ?]  Not  unless 
it  can  be  contended  that  an  agreement  to  submit  to  reference  and  an 
actual  submission  are  the  same  thing.  [Coleridge,  J.  The  dictum 
of  Littledale,  J.,  in  the  case  In  re  Lee  &  Hemingway,  3  Nev.  & 
Man.  860  (E.   C.  L.  R.  vol.  28),(a)  is  in  your  favour  as  far  as  it 

(a)  The  cue  is  not  reported  in  A.  A  E.,  bat  wm  m  follows,  according  to  the  note  of  the  reporters. 

HEMINGWAY'S  Arbitration.    April  21, 1834. 

H.  and  L.  agreed,  by  deed,  that  H.  ahould  purchase  property  of  L.,  at  a  price  to  be  ascer- 
tained by  arbitration  ;  the  conveyance  to  be  made  on  payment  of  the  money.  The  agreement 
was  made  a  rale  of  Court  The  arbitrator  having  awarded  the  sum,  L.  tendered  a  convey- 
ance to  H.,  and  demanded  the  money  of  bim ;  bat  he  would  not  pay.  The  Court  refused  to 
grant  an  attachment  against  H.  as  for  non-performance  of  an  award  under  stat.  9  A  10  W.  3, 
e.15. 

R.  V.  Richards  moved  for  an  attachment  agninst  Hemingway  for  non-payment  of  money 
under  two  awards.  He  stated  that,  by  agreement  under  seal,  Hemingway  had  contracted  to 
purchase  of  Lee  certain  shares  in  a  mine,  at  a  price  to  be  ascertained  by  the  award  of  two  per- 
sons, which  was  to  be  made  within  a  time  named.  Lee  covenanted  to  furnish  an  abstract  at  his 
own  expense,,  and  to  convey,  on  payment  of  the  sum  awarded.  The  arbitrators,  within  the  time 
named,  made  two  awards,  fixing  the  sum  at  14,0001.  for  one  part  of  the  property,  and  of  2000J. 
for  the  other.  Lee  then  demanded  the  money  of  Hemingway,  and,  at  the  same  time,  tendered 
conveyances ;  but  Hemingway  did  not  pay.     The  agreement  had  been  made  a  rule  of  Court. 

Richard*  admitted  that  a  difficulty  arose  from  the  circumstance  that  the  agreement  was  sub- 
■tantially  to  purchase;  bat  he  suggested  that  the  effect  was  also  that  the  parties  submitted  to  be 
bound  by  the  award.  [Parks,  J.  Our  power  would  be  only  under  stat  9  A  10  W.  3,  c  15,  s. 
1.]    That  is  all.    Suppose  the  agreement  had  simply  been  to  refer  the  question  of  price. 
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*goes;(a)  and  the  reporters,  in  a  note,  take  the  view  you  contend  for.  r^.fi 
That  case  is  referred  to  in  an  excellent  book  by  Mr.  Russell,  On  the  *- 
power  and  duty  of  an  arbitrator,(b)  where  it  is  said  (p.  62) :  "  The  act 
contemplates  controversies  existing  before  the  submission,  and  differences 
for  which  there  is  a  legal  or  equitable  remedy,  but  not,  it  seems,  subjects 
of  arbitration  which  cannot  be  classed  under  these  heads ;  therefore,  where 
an  agreement  to  sell  land  at  a  price  to  be  fixed  by  ^arbitrators  r+or\>r 
was  made  a  rule  of  Court  under  a  consent  clause,  the  question  *- 
submitted  being  only  co-existent  with  the  submission,  the  Court,  on  an 
application  to  enforce  the  award  by  attachment,  doubted  very  much 
whether  this  agreement  was  within  the  statute,  and  dismissed  the 
motion/']  If  this  view  be  correct,  there  was  not,  in  this  case,  any  "  sub- 
mission to  reference  containing  an  agreement  that  such  submission  shall 
be  made  a  rule"  of  Court,  within  stat.  3  4  4  W.  4,  c.  42,  s.  39.  Again, 
the  plea  here  states  an  actual  submission  after  the  execution  of  the  deed, 
bat  that  is  not  averred  to  have  been  in  writing.  As  against  the  party 
pleading,  therefore,  it  must  be  taken  that  the  real  submission  to  refer- 
ence was  by  word  of  mouth  ;  and  that  is  clearly  not  within  the  statute. 
£  Coleridge,  J.  The  plea  states  that  the  enlargement  was  written  on 
the  back  of  the  indenture.]  But  it  does  not  show  that  the  reference 
took  place  under  that  instrument.  But,  supposing  that  this  was  a  sub- 
mission within  the  statutes,  there  was,  at  any  rate,  no  authority  to  enlarge 
the  time  till  December,  1847,  the  agreement  in  the  deed  being  express,  that 
it  shall  be  lawful  for  the  arbitrator  "  from  time  to  time  to  enlarge  the  time," 
&c,  "  but  so  as  the  period  to  which  the  time  shall  be  so  enlarged  shall  not 
exceed  the  1st  day  of  July,  1847."  The  current  of  late  decisions,  as 
appears  from  Leslie  v.  Richardson,  6  Com.  B.  378  ;(<?)  and  other  cases, 
has  favoured  the  power  of  the  Court  to  enlarge ;  but  the  authority  to 
enlarge  after  the  expiration  of  a*  limited  time  has  never  been  recognised 
where  the  restrictive  clause  was  so  strongly  guarded  as  it  is  here.  [Cole- 
bidqb,  J.     Do  the  expressions  here  differ  materially  from  *those 


of  the  common  "ita  qudd"  clause  in  an  order  of  reference?] 


[*308 


They  almost  amount  to  a  covenant  that  the  award  shall  not  be  binding 
if  the  time  be  enlarged  beyond  the  day  named. 

LrrTLEDALE,  J.  That  would  be  a  different  matter :  the  agreement  here  is  for  purchase :  yon 
aut  bring  your  action. 

Park  a,  J.  Supposing  that  we  hare  the  power,  whieh  I  much  doubt,  I  do  not  think  this  a 
case  in  which  it  would  be  fit  to  exercise  it 

Lord  Desman,  C.  J.,  concurred. 

(Pattmoji,  J.,  was  at  Guildhall.) 

Rule  refused. 

(a)  The  dictum,  as  stated  in  3  Ner.  A  M.  860  (B.  C.  L.  R.  toI.  28),  is:  "This  agreement  is 
hardly  within  the  statute  of  William.  That  which  is  said  about  the  price  is  not  the  primary 
part  of  the  agreement,  as  the  statute  contemplates.  Ton  cannot  hare  the  attachment,  but  you 
can  faring  your  action ;  so  that  you  are  not  without  remedy." 

(6)  By  Francis  Russell,  Esq.  1849. 

(c)  See  Parberry  v.  Newnham,  7  M.  A  W.  378, f  there  cited;  and  In  re  Salkeld  and  Slater,  12 
A.  *  JL  767,  772  (E.  C.  L.  R.  voL  40). 
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But,  further,  the  plea  states  only  matter  which,  if  it  be  an  answer, 
should  have  been  pleaded  by  way  of  estoppel,  and  not  in  bar.  It  is  not 
shown  that  48002.  out  of  the  five  last  instalments  of  the  6800/.  was  not 
due,  but  that  the  arbitrator  awarded  and  determined  that  48002.  should 
be  deducted  from  the  said  five  instalments ;  whereby  the  said  sum  of 
68002.  would  be  reduced  to  20002.  [Lord  Campbell,  C.  J.  I  do  not 
see  why  that  is  not  such  an  adjudication  as  should  be  a  bar,  if  the  award 
is  good.]  "  Arbitrament  is  no  plea  if  the  party  has  no  remedy  upon 
the  award;'1  Com.  Dig.  Accord  (D  2).  "  So,  if  the  award  does  not  give 
a  present  satisfaction,  or  a  satisfaction  that  will  be  executed  before  the 
action  commences."  "  Or,  at  least  if  the  plaintiff  has  no  remedy  by 
action  upon  the  award."  Ibid.  [Lord  Campbell,  C.  J.  If  an  arbitrator 
has  awarded  that  the  sum  claimed  in  an  action  is  not  due,  is  not  that  an 
answer  ?  Yet  that  case  is  within  the  positions  cited  from  Comyns.]  It 
is  matter  of  estoppel  only,  and  must  be  so  pleaded.  The  mere  finding 
of  a  fact  by  the  arbitrator,  without  giving  any  new  right  to  the  party 
for  whom  he  finds,  is  no  bar ;  Allen  v.  Milner,  2  Cro.  &  J.  47,  S.  C.  2 
Tyr.  113.  The  test  is,  whether  the  successful  party  could  bring  an  action 
founded  on  the  award.  If  no  remedy  be  given  to  enforce  it,  such  an 
award,  not  in  fact  performed,  is  no  bar  to  a  subsequent  action ;  Dighton 
*3f»Q1  v.  Whiting,  1  Lutw.  51.  [Lord  Campbell,  C.  J.  That  *rule  applies 
-*  where  it  has  been  awarded  that  something  shall  be  paid  to  the 
plaintiff,  or  done  in  his  favour.  But  the  cases  do  not  show  that,  if  an 
award  be  that  nothing  is  due,  that  will  not  bar  an  action  for  the  same 
cause.     On  the  part  of  your  client  there  was  nothing  to  be  enforced.] 

At  any  rate  the  award  is  pleaded  to  more  than  it  covers ;  for  it  takes 
no  notice  of  the  4802.  interest,  mentioned  in  the  introductory  part  of 
the  plea.  [Lord  Campbell,  C.  J.  The  interest  would  follow  the  prin- 
cipal.] 

JPhipson,  contrsL  First,  the  enlargement  of  the  time  for  making  an 
award  was  regular. 

Lord  Campbell,  C.  J.  We  think  you  need  not  argue  this  point.  We 
are  of  opinion  that  the  agreement  stated  in  the  indenture  was  a  good 
submission  when  controversies  actually  arose.  And  the  submission  being 
valid  under  stat.  9  &  10  W.  3,  c.  15,  the  Judge  had  power  to  enlarge 
the  time  under  stat.  3  &  4  W.  4,  c.  42,  s.  39.  We  think  it  was  the  inten- 
tion that  such  a  power  should  be  exercised,  the  law  putting  confidence 
to  that  extent  in  the  public  functionaries,  and  presuming  that  they  will 
exercise  the  authority  with  proper  caution.  In  the  case  cited  from  Nevile 
&  Manning,(a)  Little  dale,  J.,  very  properly  doubted  whether  the  agree- 
ment was.  within  the  statute  of  William.  The  parties  had  contracted, 
the  one  to  purchase,  the  other  to  convey,  land,  at  a  price  to  be  named 
J|t„1  m  by  third  *persons.  I  should  say  that  was  not  an  agreement  of 
J  reference  within  the  statute.     But  why  parties  should  not  stipu- 

(a)  Id  re  Lee  and  Hemingway,  3  Nev.  &  M.  860.  S.  C.  (Hemingway's  Arbitration)  ant&,  p. 
806,  note  (a). 
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late,  in  such  an  agreement,  that  future  differences  shall  be  referred  to 
arbitration,  I  cannot  understand.  And,  notwithstanding  what  is  laid 
down  in  the  note  to  Nevile  &  Manning,  there  are  many  cases  collected 
in  the  very  excellent  book  by  Mr.  Russell,(a)  which  show  that  there  may 
be  such  an  agreement.  The  Judge,  therefore,  in  this  case,  might  well 
make  the  order  to  enlarge ;  and,  although  that  order  extended  to  a 
period  beyond  the  time  limited  by  the  indenture  for  making  an  award,  it 
was  granted  before  the  30th  June,  1847,  to  which  day  the  arbitrator  had 
enlarged  the  time. 

Phipson,  in  continuation.  The  plea  as  to  the  48002.  and  interest  is 
properly  in  bar ;  the  award  does  not  merely  raise  an  estoppel.  The 
plea  shows  that  the  48002.  was  payable,  subject  to  a  contingency,  namely, 
the  finding  of  the  arbitrator  that  certain  deductions  were  to  be  made 
from  the  plaintiff's  claim :  and  that  contingency  has  happened.  The 
case  is  not  that  of  a  vested  cause  of  action :  if  the  arbitrator  does  not 
find  that  the  deductions  are  to  be  made,  the  48002.  is  payable ;  if  he 
does  so  find,  it  is  not,  and  then  the  covenant  for  payment,  so  far,  falls 
to  the  ground.  Or  it  may  be  put  that  the  plaintiff,  by  the  indenture, 
gives  a  license  to  withhold  the  48002.  in  a  particular  event,  which  has 
taken  place.  [Lord  Campbell,  G.  J.  You  say  the  plea  shows  that  there 
never  was  a  cause  of  action.]  It  does.  The  plea  may  also  be  supported 
on  the  ground  of  avoiding  circuity  of  action ;  for,  if  the  plaintiff  here 
might  recover  the  *48002.  by  virtue  of  the  indenture,  the  defend-  r+Q11 
ant  might  recover  the  same  sum  back  again  from  him  under  the  L 
same  deed :  the  law,  therefore,  permits  him  at  once  to  make  his  own 
claim  a  defence  to  the  plaintiff's  action ;  note  (2)  to  Turner  v.  Davies, 
2  Wins.  Saund.  150,  Johnson  v.  Carre,  1  Lev.  152,  Hodges  v.  Smith, 
Cro.  Eliz.  623,  Carr  v.  Stephens,  9  B.  &  C.  758  (E.  C.  L.  R.  vol.  17), 
Simpson  v.  Swan,  8  Camp.  291.  The  kind  of  plea  is  anomalous,  but  is 
distinct  from  estoppel,  because  it  does  not  admit  that  a  cause  of  action 
existed.  The  argument  that  this  award  is  of  something  which  could  not 
be  enforced,  is  inapplicable.  The  defendant  does  not  seek  to  enforce 
anything.  The  arbitrator's  decision  leaves  the  remedy  in  the  defendant's 
own  hands :  it  is  enough  for  him  to  plead  the  simple  fact  as  found. 
Then  as  to  the  interest.  [Lord  Campbell,  C.  J.  The  interest  would 
follow  the  principal.  We  expressed  that  opinion  during  the  argument 
for  the  plaintiff.] 

J.  A.  Russell,  in  reply.  There  would  be  no  circuity  of  action  in  this 
case ;  for  the  pleadings  show  that  the  plaintiff  only  covenanted  to  repay 
such  sums  as  he  might  be  overpaid  for  interest,  not  the  48002.  principal : 
and,  as  to  the  interest,  if  the  plaintiff  recovered,  the  defendant  could 
not  sue  him  on  the  indenture  without  joining  Brookfield  and  Witham. 
The  defence  relied  upon  should  have  been  estoppel.  The  agreement  is 
for  pajnaent  of  a  specified  sum,  subject  to  contingent  reduction,  with 

(a)  Pp.  65,  66. 
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reference  to  a  particular  fact.  The  covenant  to  refer  is  incident  only 
to  that  agreement.  The  declaration  avers  that  there  was  nothing  to  be 
♦3191  deducted.  The  plea  is  that  there  was  a  sum  to  be  deducted,  by 
-*  the  plaintiff's  own  admission ;  for  that  this  fact  has  been  found 
by  an  arbitrator,  whose  decision  the  plaintiff  has  agreed  to  recognise. 
The  effect  of  that  plea  is  that  the  plaintiff  is  estopped,  as  by  a  direct 
admission  of  the  fact. 

Lord  Campbell,  C.  J.  I  think  that  the  kind  of  admission  which  has 
been  relied  upon  here  is  to  be  taken  advantage  of,  not  as  an  estoppel, 
but  as  showing  that  there  was  no  cause  of  action.  The  authorities  cited 
for  the  plaintiff  do  not  apply. 

Patteson,  J.  I  am  of  the  same  opinion.  The  paying  of  the  instal- 
ments was  contingent  upon  the  deductions ;  and  the  defence  arises  from 
the  arbitrator  having  ascertained  what  those  deductions  were.  That  is 
not  an  estoppel.  Referring  to  the  agreement  as  stated  on  the  pleadings, 
I  think  the  argument  as  to  circuity  of  action  is  not  answered.  In  the 
case  In  re  Lee  &  Hemingway,  8  Nev.  &  M.  860  (E.  C.  L.  R.  vol.  28),(a) 
Parke,  J.,  as  well  as  Littledale,  J.,  expressed  a  doubt :  but  I  think 
that  case  is  not  applicable  to  the  present. 

Coleridge,  J.  The  argument  used  here  as  to  estoppel  would  apply 
to  every  case  of  arbitration ;  for  it  might  always  be  said  that  the  find- 
ing of  a  fact  against  any  party  by  an  arbitrator  was  an  admission  by 
that  party.  The  principle  of  estoppel  is,  that,  whether  there  be  a  cause 
of  action  or  not,  the  party  cannot  allege  it.  Here  the  defence  is,  that 
no  cause  of  action  existed.(J)  Judgment  for  defendant. 

(a)  8.  C.  (Hemingway's  Arbitration)  ante,  p.  305,  note  (a). 
(6)  Wightmax,  J.,  had  left  the  Court 


*: 
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*It  has  been  thought  advisable  to  publish  the  following  cases 


(the  last  of  which  was  argued  during  the  present  term)  at  the  ear- 
liest opportunity. 

The  QUEEN  v.  the  LONDON,  BRIGHTON,  and  SOUTH  COAST 

Railway  Company. 

The  QUEEN  v.  The  SOUTH  EASTERN  Railway  Company. 

The  QUEEN  v.  The  MIDLAND  Railway  Company. 


The  QUEEN  v.  The  LONDON,  BRIGHTON,  and  SOUTH  COAST 
Railway  Company.     [Feb.  22,  1851.] 

1.  Where  a  railway  pauea  through  several  parishes,  the  poor-rate  to  be  imposed  in  respect  of  it* 
in  any.one  parish,  ought,  under  state.  43  Eli*,  e.  2,  s.  1,  and  6  &  7  W.  4,  c.  96,  8.  1  to  bo 
calculated  on  the  parochial  principle ;  that  is,  on  the  gross  profits  earned  by  so  much  ut  the 
railway  as  lies  within  the  parish!  deducting  therefrom  the  expense  incurred  in  respect  of  that 
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portion  of  the  railway,  when  such  profits  and  deductions  can  be  ascertained :  and  not  on  the 
mileage  principle,  that  is,  by  deducting  the  expense  of  the  whole  line  from  the  gross  profits 
of  the  whole  line,  and  assessing  at  a  sum  bearing  the  same  proportion  to  the  remainder,  so 
ascertained,  as  the  length  of  the  railway  within  the  parish  does  to  the  length  of  the  whole 
line. 

L A  deduction  from  the  gross  profits  ought  to  be  allowed  in  respect  of  the  average  annual  deprecia- 
tion of  the  permanent  way,  though  no  sum  is  annually  set  apart  for  the  purpose  of  repairing  it 

5.  By  a  statute,  local  and  personal,  public,  it  was  enacted  that  each  of  two  railway  companies,  L. 
and  S.,  should  have  the  free  use  of  a  given  portion  of  the  other's  line.  The  portions  of  the 
respective  lines  lay  in  different  parishes.  Held,  that  each  Company  was  to  be  rated  for  the 
ralne  of  the  given  portion  of  its  own  line,  at  the  amount  which  the  other  would  have  had  to 
psy  if  it  had  hired  the  right  of  using  such  portion,  and  that  no  deduction  was  to  be  made  for 
a  supposed  rent  paid  for  the  corresponding  easement  on  the  other's  line. 

1  By  a  railway  act,  the  Company  were  bound  to  make  up  accounts  of  receipts  and  expenses 
every  30th  June  and  3".st  December,  and  lay  them  before  the  proprietors  j  and  separate 
account*  of  rates  and  tolls,  for  cases  where  the  company  were  and  were  not  carriers,  were  to 
be  kept,  which  might  be  inspected  by  the  officers  of  the  parishes  through  which  the  line  passed. 
The  Company  made  up  accounts  to  30th  June.  In  the  November  of  the  first  year  a  poor-rate 
wa*  laid.  Between  those  days  the  working  expenses  increased.  Held,  that  the  parish  officers, 
having  ascertained  this  fact,  ought  to  take  it  into  consideration  in  making  the  assessments,  and 
that  the  company  were  not  precluded  from  insisting  upon  it,  either  by  the  above  provisions  or 
by  tect  107  of  The  Railway  Clauses  Consolidation  Act,  1845  (8  A  0  Vict  o.  20). 

On  appeal  against  a  rate  made,  20th  November,  1847,  for  the  relief 
of  the  poor  of  the  parish  of  Croydon  in  Surrey,  by  which  The  London, 
Brighton,  and  South  *  Coast  Railway  Company  were  rated  as  after  r*oi  4 
mentioned,  and  against  which  rate  the  Company  appealed,  the 
sessions  amended  the  rate  by  reducing  the  amount  at  which  the  appel- 
lants were  rated  from  21,360Z.  to  15,765/.,  subject  to  the  opinion  of 
this  Court  on  the  following  case. 

The  London,  Brighton,  and  South  Coast  Railway  Company  was  estab- 
lished under  the  name  of  the  London  and  Brighton  Railway  Company, 
by  act  of  parliament  passed  7  W.  4  &  1  Vict.,(a)  which  authorized 

(«)  Stat  7  W.  4  A  1  Vict  c.  ixix.  (local  and  personal,  public),  "  for  making  a  railway  from 
the  London  and  Croyden  Railway  to  Brighton,  with  branohes  to  Shoreham,  Newhaven,  and 
Lewes." 

The  following  sections  were  especially  referred  to. 

Sect  192  enacts  :  "  That  the  said  Company  or  the  directors  of  the  said  Company  shall  and 
they  are  hereby  required  to  cause  a  true  and  particular  account  to  be  kept  and  to  be  made  up 
twice  in  every  year,  that  is  to  say,  on  the  30th  day  of  June  and  the  Slst  day  of  December,  of  the 
money  received  by  or  for  the  use  of  the  said  Company  by  virtue  of  this  act,  and  of  the  charges 
and  expenses  attending  the  making,  maintaining,  and  carrying  on  the  said  undertaking,  and  of 
all  other  the  receipts  and  expenditure  of  the  said  Company  up  to  those  periods  respectively, 
which  account  shall  be  laid  before  the  hslf-y early  general  meeting  of  the  said  Company  herein- 
before directed  to  be  held  in  the  months  of  August  and  February  respectively,  and  which  account 
tball  also  be  produced  to  any  proprietor  who  shall  require  to  be  allowed  to  examine  or  inspect 
the  same  at  any  convenient  time  within  fourteen  days  prior  to  the  day  of  such  half-yearly 
general  meeting:  provided  always,  that  if  the  account  so  to  be  laid  before  any  half-yearly 
rtneral  meeting  shall  not  be  considered  satisfactory  by  such  meeting,  then  and  in  such  case 
the  said  meeting  shall  have  power  to  appoint  a  committee  of  inspection,  to  consist  of  five  pro- 
prietors, each  of  whom  shall  hold  at  least  twenty  shares  in  the  said  undertaking,  who  shall 
examine  into  such  account,  and  report  thereon  to  a  future  meeting  of  the  said  Company  to  be 
held  for  that  purpose  by  adjournment  or  otherwise;  and  for  the  purpose  of  such  examination 
the  said  directors  shall,  on  demand,  at  all  convenient  times  cause  to  be  produced  to  such  com- 
mittee or  any  three  members  thereof  all  books  of  accounts,  vouchers,  and  documents  in  the 
potteasion  of  the  said  directors  relating  to  the  affairs  of  the  said  Company." 

Sect  193  enacts :  "  That  it  shall  be  lawful  for  the  said  Company  and  they  are  hereby  em- 
powered from  time  to  time,  at  any  half-yearly  general  meeting  or  at  a  special  general  meeting 
to  be  called  for  that  purpose,  to  declare  and  make  a  dividend  out  of  the  clear  profits  of  the  said 
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♦them  to  make  a  railway  to  commence  by  a  junction  with  a  cer- 


tain then  intended  railway  called  the  London-and  Croydon  Rail- 
way at  or  near  Selhurst  farm  in  the  parish  of  Croydon,  and  to  pass 
thence  to  Brighton ;  and  also  to  make  a  branch  railway  to  Shoreham, 
another  branch  railway  to  Newhaven,  and  another  branch  railway  to 
Lewes. 

*«H  fil  Before  the  passing  of  that  act,  an  act  had  been  ^obtained  by 
-*  The  South  Eastern  Railway  Company, (a)  whereby  that  Company 
was  established,  and  empowered  to  make  a  railway  from  The  London 
and  Croydon  Railway  to  Dover,  the  line  of  which  last-mentioned  rail- 
way was  to  pass  for  a  considerable  distance  in  a  direction  nearly  parallel 
to  and  approaching  the  line  of  The  London  and  Brighton  Railway  as 
authorized  by  the  first-mentioned  act.  And  a  provision  was  introduced 
into  the  first-mentioned  act,  that,  if  The  South  Eastern  Railway  Com- 
pany should  within  two  years  obtain  powers  to  divert  their  railway,  so 
that  the  same  should  form  a  junction  with  the  London  and  Brighton  Rail- 
way at  any  point  upon  or  to  the  northward  of  a  place  called  Earlswood 
Common  in  the  county  of  Surrey,  The  London  and  Brighton  Railway 
Company  was,  on  such  payment  as  therein  mentioned,  to  transfer  to 
The  South  Eastern  Railway  Company  so  much  of  The  London  and 
Brighton  Railway,  and  the  works,  &c,  as  should  be  at  or  to  the  north- 
ward of  the  point  at  which  the  junction  of  The  South  Eastern  Railway 
with  The  London  and  Brighton  Railway  should  be  authorized  to  be 
made. 

Before  the  expiration  of  the  said  period  of  two  years,  viz.  on  25th  April, 
1839,  an  agreement  was  entered  into  between  The  London  and  Brighton 
Railway  Company  and  The  South  Eastern  Railway  Company,  by  which  it 
was  (amongst  other  things)  agreed :  That,  if  Parliament  should  grant  a  di- 

andertaking,  and  such  dividend  shall  be  after  the  rate  of  bo  much  per  share  upon  the  several 
shares  held  by  the  members  of  the  said  Company  in  the  joint  stock  thereof:  provided  always, 
that  snch  dividends  shall  not  be  made  oftener  than  quarterly,  and  no  dividends  shall  be  made 
exceeding  the  net  amount  of  clear  profit  at  the  time  being  in  the  hands  of  the  said  Company, 
nor  whereby  the  capital  of  the  said  Company  shall  in  any  degree  be  reduced  or  repaired"  (sic). 

Sect  257  enacts :  "  That  in  all  cases  in  which  the  said  Company  shall  carry  for  their  own 
profit  upon  the  said  railway  any  passengers,  cattle,  or  other  animals,  goods,  wares,  or  merchan- 
dise, articles,  matters,  or  things,  a  separate  account  shall  be  duly  kept,  showing  the  amount  of 
rates  or  tolls  received  by  the  said  Company,  and  of  the  tolls  which  would  have  been  received 
by  them  for  the  use  of  the  said  railway  in  respect  of  such  passengers,"  Ac,  "  if  carried  by  any 
other  party  or  parties ;  and  the  overseers  of  the  poor  of  the  several  parishes  and  townships 
through  which  the  said  railway  shall  pass  shall  have  free  access  to  and  liberty  to  inspect  the 
same  at  any  time,  during  the  first  fourteen  days  in  the  months  of  February  and  August  in  each 
year ;  and  in  case  the  aaid  Company  shall  refuse  to  keep  such  separate  accounts  as  aforesaid  the 
said  Company  shall  be  liable  to  pay  the  sum  of  300/. ;  and  in  case  the  said  Company  shall 
refuse  to  permit  any  overseer  of  the  parish  through  which  the  said  main  line  of  railway  or 
branch  railways  shall  respectively  pass  to  inspect  the  said  accounts  as  aforesaid,  so  far  as  relates 
to  their  own  respective  parishes,  the  said  Company  of  proprietors  shall  forfeit  and  pay  the  sum 
of  50/.  for  each  and  every  day  the  said  Company  shall  refuse  such  inspection,  and  such  penalties 
shall  be  recovered  by  action  at  law  in  the  name  of  such  overseer  or  any  other  person  or  persons 
in  any  of  Her  Majesty's  Courts  of  law  at  Westminster  or  elsewhere." 

(a)  6  A  7  W.  4,  c.  lxxv.  (local  and  personal,  public),  "  for  making  a  railway  from  The  London 
and  Croydon  Railway  to  Dover,  to  be  called  '  The  South-Eastern  Railway.'" 
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version  of  the  South  Eastern  Railway  so  that  it  should  form  a  junction  with 
The  London  and  Brighton  Railway  at  any  point  upon  or  to  the  northward 
of  Earlswood  Common  aforesaid,  The  South  Eastern  *Railway  _,-..  - 
Company,  in  lieu  of  being  entitled  to  so  much  of  the  London  and  *■ 
Brighton  Railway  as  should  be  to  the  northward  of  the  point  of  junc- 
tion between  The  London  and  Brighton  Railway  and  The  South  Eastern 
Railway,  was  to  be  entitled  to  an  absolute  transfer  to  themselves  of  the 
southern  moiety  (to  be  ascertained  by  exact  measurement  of  the  portion) 
of  The  London  and  Brighton  Railway  lying  between  the  proposed  points 
of  junction  thereof  with  The  London  and  Croydon  Railway,  and  with 
The  South  Eastern  Railway,  respectively,  and  of  all  stations,  works, 
&c. ;  and  that,  from  and  after  the  transfer  to  The  South  Eastern  Rail- 
way Company  of  the  said  southern  moiety  of  the  line  of  The  London 
and  Brighton  Railway  between  such  points  of  junction  as  aforesaid,  and 
if  the  authority  of  Parliament  should  be  obtained  enabling  the  said 
companies  to  enter  into  agreements  respecting  the  use  by  them  respect- 
ively of  their  several  lines  within  the  said  points  of  junction,  all  the 
traffic  of  The  South  Eastern  Railway  Company  passing  in  the  carriages 
and  trains  of  the  same  Company  (or  of  the  lessee  or  lessees  of  the  said 
Company,  to  whom  they  should  let  the  whole  of  their  said  railway), 
should,  in  consideration  of  the  similar  liberty  and  exemption  next  there- 
inafter secured  to  The  London  and  Brighton  Railway  Company,  be 
allowed  to  pass  to  and  from  the  junction  of  The  London  and  Brighton 
Railway  with  the  London  and  Croydon  Railway  over  the  portion  of 
The  London  and  Brighton  Railway  which  should  connect  such  junction 
with  The  South  Eastern  Railway,  without  payment  of  any  tolls  or  com- 
pensation to  The  London  and  Brighton  Railway  Company  in  respect  of 
such  passage ;  and,  in  consideration  thereof,  all  the  traffic  of  The  Lon- 
don and  Brighton  Railway  Company,  ^passing  in  the  carriages  r*qio 
and  trains  of  the  same  Company  (or  the  lessee  or  lessees  of  the  *- 
said  Company  to  whom  they  should  let  the  whole  of  their  said  railway), 
should  be  allowed  to  pass  over  the  portion  of  The  London  and  Brighton 
Railway  which  should  be  transferred  to  The  South  Eastern  Railway 
Company  according  to  the  foregoing  provisions,  without  payment  of  any 
tolls  or  compensation  to  The  South  Eastern  Railway  Company  in  respect 
of  such  passage :  but  such  traffic  of  each  of  the  said  companies  should 
be  carried  on  without  wilful  damage  to  the  works  of  the  other,  and  sub- 
ject to  such  general  regulations  as  should  have  been  made  by  such  other 
company  for  regulating  the  traffic  upon  their  railway,  and  to  such  regu- 
lations as  should,  from  time  to  time,  be  made  by  the  said  companies 
jointly,  relating  to  the  premises ;  or  that  such  arrangement  should  be 
made  between  the  said  companies  under  the  authority  of  Parliament  as 
should  most  nearly  carry  into  effect  the  last  foregoing  agreements, 
without  prejudice  to  the  rights  of  the  said  companies  or  either  oS  them 
to  recover  any  tolls  or  other  compensation  from  any  other  company  or 
vol.  xv.— 25  R 
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party  or  parties  using  the  railroads  or  either  of  them ;  and  that  each 
company  should  keep  the  road  which  should  be  vested  in  themselves 
according  to  the  said  agreement,  and  the  works  connected  therewith,  in 
sufficient  repair  and  condition,  at  their  own  costs:  provided  that  do 
lessee  of  either  of  the  said  companies  should  be  entitled  to  the  privi- 
lege aforesaid  so  long  as  such  lessee  should  be  in  any  way  interested  as 
proprietor,  lessee,  or  otherwise  in  any  other  railway  or  portion  of  any 
other  railway  communicating  with  The  South  Eastern  Railway  or  The 
London  and  Brighton  Railway,  except  as  a  shareholder  only. 

♦31 91  *^n  act  °^  Par^ament(a)  wasi  at  tne  time  °f  making  this  agree- 
ment, before  Parliament,  and  was  shortly  afterwards  passed  into  a 
law,  whereby  The  South  Eastern  Railway  Company  were  empowered  to 
divert  their  railway  so  as  to  form  a  junction  with  The  London  andBrighton 
Railway  at  the  point  called  Earls  wood  Common  ;  and  (after  repealing  the 
provision  contained  in  the  former  act  as  to  the  transfer  to  The  South  East- 
ern Railway  Company  of  so  much  of  The  London  and  Brighton  Railway  as 
lay  to  the  north  of  the  said  point  of  junction)  The  South  Eastern  Railway 
Company  were  empowered  to  purchase,  and  The  London  and  Brighton 
Railway  Company  were  empowered  to  sell  and  transfer  to  the  former, 
upon  the  terms,  and  subject  to  the  provisions  and  restrictions  thereinafter 
contained,  one  moiety  (to  be  ascertained  by  exact  longitudinal  measure- 
ment, and  which  should  be  nearest  to  the  point  of  junction,  thereby 
authorized  to  be  made,  of  The  South  Eastern  Railway  with  The  London 
and  Brighton  Railway),  or  such  other  part  as  should  be  determined  upon 
for  that  purpose  by  any  agreement  of  both  the  said  companies  under 
their  common  seals,  of  all  that  portion  of  The  London  and  Brighton 
Railway  which  lay  or  would  lie  between  the  point  of  junction  thereby 
authorized  to  be  made  thereof  with  The  South  Eastern  Railway,  and 
the  point  of  junction  of  The  London  and  Brighton  Railway  with  The 
London  and  Croydon  Railway,  and  all  stations,  lands,  works,  &c,  be- 

♦3201  l°n8*n8  *to  or  ne'^  ^or  tne  PurP08es  of  the  portion  of  railway 
which  should  be  so  purchased,  provided  the  said  South  Eastern 
Railway  Company  declared  their  option  to  make  such  purchase  by  such 
notice  as  therein  mentioned.  And  by  another  clause  in  the  same  act, 
it  was  enacted  that,  from  and  after  the  transfer  to  The  South  Eastern 
Railway  Company  of  the  said  moiety  or  other  part  which  should  be 
transferred  to  them  under  the  authority  of  that  act,  of  the  line  of  The 
London  and  Brighton  Railway  between  such  points  of  junction  as  afore- 
said, it  should  be  lawful  for  the  said  two  companies,  from  time  to  time, 
to  carry  into  effect  any  agreements  between  them  respecting  the  use  by 
them  respectively  of  the  line  lying  between  the  said  two  points  of  junction, 
and  the  proportion  or  manner  Jh  which  they  should  be  respectively  en- 
fa)  2  A  3  Vict  c.  lxxiz.  (local  and  personal,  public),  "  to  alter  and  divert  the  line  of  The 
South-Eastern  Railway,  from  a  point  thereon  in  the  parish  of  Chiddingttone,  in  the  county  of 
Kent,  so  as  to  join  The  London  and  Brighton  Railway  at  or  near  Redstone  HiU  in  the  parid 
*>f  Reigate  in  the  county  of  Surrey." 
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titled  to  tbe  tolls  arising  from  the  same  line,  or  other  moiety  or  separate 
part  thereof,  and  to  receive  and  recover  such  tolls,  or  to  remit  the  same, 
respectively,  as  between  themselves,  according  to  any  such  agreement, 
without  prejudice  to  the  tolls  or  rates  which  they  respectively  were  or 
should  or  would  be  authorized  to  receive  from  any  other  parties  in  the 
absence  of  any  such  agreement. 

(Copies  of  the  acts  of  parliament,  and  of  the  agreement  of  25th  April, 
1839,  were  made  part  of  the  case.) 

The  South  Eastern  Railway  Company  thereupon  purchased  and  took 
from  The  London  and  Brighton  Railway  Company  the  southern  moiety 
of  the  portion  of  The  London  and  Brighton  Railway  lying  between  the 
said  points  of  junction  thereof  with  The  London  and  Croydon  Railway 
and  with  The  South  Eastern  Railway,  respectively :  and,  from  that 
time,  the  right  (provided  by  the  agreement  of  the  25th  April,  1839), 
*for  the  traffic  of  each  company  to  pass  without  payment  of  toll  r*Q9i 
over  the  moiety  belonging  to  the  other  company  of  the  said  por- 
tion of  railway  lying  between  the  said  two  points  of  junction,  has  been 
carried  out  in  practice;  the  traffic  of  The  London  and  Brighton  Railway 
Company  until  it  became  amalgamated  with  The  London  and  Croydon 
Railway  Company  and  acquired  the  title  of  The  London,  Brighton,  and 
Sooth  Coast  Railway  Company,  and  the  traffic  of  the  said  amalgamated 
Company  since  that  time,  passing  in  the  carriages  and  trains  of  the  said 
companies,  respectively,  over,  and,  using,  the  southern  moiety  of  that 
portion  of  the  line  without  paying  any  toll  or  compensation  to  The  South 
Eastern  Railway  Company ;  and  the  traffic  of  The  South  Eastern  Rail- 
way Company  in  like  manner  passing  in  the  carriages  and  trains  of  that 
Company  over,  and  using,  the  northern  moiety  of  that  portion  of  the  line 
without  paying  any  toll  or  compensation  to  The  London  and  Brighton 
Railway  Company,  or  to  the  London,  Brighton,  and  South  Coast  Railway 
Company. 

Two  miles  and  sixty-four  chains  of  the  northern  moiety  of  the  por- 
tion of  the  line  of  railway  between  the  said  two  points  of  junction  are 
situate  within  the  parish  of  Croydon.  No  part  of  the  southern  moiety 
of  the  portion  of  the  line  of  railway  between  the  said  two  points  of 
junction  is  situate  within  the  parish  of  Croydon. 

Independently  of  and  besides  the  reciprocal  right  of  the  two  compa- 
nies to  have  their  traffic  so  pass  over  the  portion  of  the  railway  lying 
between  the  said  two  points  of  junction  without  payment  of  any  toll  or 
other  compensation,  The  London  and  Brighton  Railway  Company  before 
the  said  amalgamation,  and  The  London,  Brighton,  and  South  Coast 
Railway  Company  since  that  *time,  have  paid,  and  the  latter  r*Q9o 
Company  still  pay,  a  money  toll  to  The  South  Eastern  Railway 
Company  for  the  privilege  of  using  a  certain  other  portion  of  The  South 
Eastern  Railway  not  in  the  parish  of  Croydon :  and,  on  the  other  hand, 
The  South  Eastern  Railway  Company  before  the  said  amalgamation, 
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paid  to  The  London  and  Croydon  Railway  Company,  and,  since  that 
time,  have  paid  and  still  pay  to  The  London,  Brighton,  and  South  Coast 
Railway  Company,  a  money  toll  for  using  another  portion,  consisting 
of  seven  miles  and  forty-two  chains,  of  their  railway  not  comprised 
within  the  terms  of  the  act  of  parliament  2  &  3  Vict.  c.  lxxix.,  or  the 
agreement  of  25th  April,  1839 ;  and  of  which  portion  one  mile  and 
eighteen  chains  are  within  the  parish  of  Croydon. 

The  London  and  Brighton  Railway  Company  afterwards  obtained  acts 
of  parliament  authorizing  them  to  construct  certain  other  branch  rail- 
ways communicating  with  their  main  line ;  that  is  to  say,  a  branch  rail- 
way from  Chichester  to  Havant ;  a  branch  railway  from  Croydon  to 
Epsom ;  a  branch  railway  from  Havant  to  Portsmouth ;  a  branch  rail- 
way (called  the  Keymer  branch)  from  Keymer  to  Lewes. 

By  an  act  passed  in  10  Vict.,(a)  The  London  and  Brighton  Railway 
Company  and  The  London  and  Croydon  Railway  Company  became,  on 
and  from  the  1st  July,  1846,  amalgamated  into,  and  formed,  one  com- 
pany by  and  under  the  name  of  The  London,  Brighton,  and  South  Coast 
Railway  Company. 

At  the  beginning  of  the  year  1847,  The  London,  Brighton,  and  South 
*Qoo-i  Coast  Railway  Company  had  107  *miles  of  railway  complete  and 
in  full  operation  (namely),  the  original  line  from  London  to  Croy- 
don, being  a  length  of  ten  miles  and  forty  chains  or  thereabouts,  the 
London  and  Brighton  main  line  of  railway  from  its  junction  with  The 
London  and  Croydon  Railway  at  or  near  Sellhurst  Farm  to  Brighton, 
a  length  (without  including  the  six  miles  so  as  aforesaid  transferred  to 
The  South  Eastern  Railway  Company)  of  35  miles,  the  branch  from 
Brighton  through  Shoreham  to  Chichester  28J-  miles,  and  the  branch 
from  Brighton  to  Hastings,  being  33  miles  or  thereabouts. 

Between  the  end  of  January  and  the  end  of  June,  1847,  the  Company 
had  completed  and  opened  for  traffic  25  additional  miles  of  railway :  that 
is  to  say,  the  branch  from  Chichester  to  Havant,  9  miles,  opened  in 
March,  1847 ;  the  branch  from  Croydon  to  Epsom,  8  miles,  opened  in 
May,  1847 ;  and  the  branch  from  Havant  to  Portsmouth,  7  miles,  opened 
in  June,  1847. 

Between  that  period  and  the  end  of  1847,  15  miles  more  were  opened : 
viz.  the  branch  from  Keymer  to  Lewes,  9|  miles ;  and  the  branch  to 
Newhaven,  5f   miles. 

The  numbers  of  days  during  which  these  several  branches  were  com- 
pleted and  in  operation  before  the  30th  June  and  20th  November  and 
the  31st  December,  respectively,  being  calculated,  it  was  agreed  that 
the  Company  must  be  considered  to  have  had  lines  of  railway  equal  to 
111  miles  of  railway  completed  and  in  operation  for  the  whole  year 

(a)  9  A  10  Vict  o.  cclxxxiii.  (local  and  personal,  public),  "  to  consolidate  and  unite  The  London 
and  Brighton  and  The  London  and  Croydon  Railway  Companies  and  the  undertakings  belonging 
to  them." 
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ending  on  the  30th  June,  1847,  and  lines  of  railway  equal  to  126  miles 
of  railway  completed  and  in  operation  for  the  whole  year  ending  on  the 
20th  November,  or  31st  December,  1847. 

In  the  figures  here  given,  the  six  miles  transferred  to  The  London 
and  South  Eastern  Railway  Company  *(being  the  southern  moiety  r^qo4 
of  the  portion  of  railway  between  the  points  of  junction  afore-  ■- 
said)  are  not  included.  Of  the  length  of  railway,  thus  opened  by  the 
Company  in  and  prior  to  June,  1847,  6  miles  and  38  chains  are  within 
the  parish  of  Croydon. 

On  the  main  line  and  branches,  there  were,  on  the  30th  June,  1847, 
and  at  the  time  of  the  making  of  the  rate,  48  stations,  exclusive  of  the 
great  terminal  station  at  London  Bridge :  and,  of  these,  three  stations 
are  within  the  parish  of  Croydon. 

The  London,  Brighton,  and  South  Coast  Railway  Company,  since 
their  railways  came  into  operation,  have  been  accustomed  to  provide  the 
locomotive  power  and  carriages,  and  have  themselves  conveyed  upon 
their  railway  and  its  branches,  as  and  when  they  were  completed,  pas- 
sengers, cattle  and  goods  for  hire :  and,  in  point  of  fact,  since  the  com- 
pletion of  the  railway,  the  Company  has  been  in  exclusive  occupation 
thereof,  no  other  carriers  having  availed  themselves  of  the  right  con- 
ferred by  the  acts  of  providing  carriages  or  locomotive  power  independ- 
ently of  the  Company,  except  that,  under  the  agreement  of  25th  April, 
1839,  and  the  act  of  2  &  3  Vict.  c.  lxxix.,  The  South  Eastern  Railway 
Company  has  found  and  provided  its  own  carriages  and  trains  and  loco- 
motives for  conveying  its  traffic  over  the  northern  moiety  of  the  portion 
of  railway  lying  between  the  two  points  of  junction  before  mentioned. 

At  the  ordinary  half-yearly  meeting  of  The  London,  Brighton,  and 
South  Coast  Railway  Company,  held  10th  August,  1847,  the  directors  of 
the  Company  submitted  to  the  proprietors  a  statement  of  the  stock  and 
share  account  of  the  Company ;  also  a  half-yearly  statement,  made  up 
to  the  30th  June,  1847,  of  the  capital  account,  *and  of  the  reve-  r*q9e 
nue  account,  of  the  Company :  and,  at  the  next  ordinary  half-  *• 
yearly  meeting  held  on  the  5th  day  of  February,  1848,  the  directors  in 
like  manner  submitted  to  the  proprietors  a  statement  of  the  stock  and 
share  account ;  also  a  half-yearly  statement,  made  up  to  the  81st  day  of 
December,  1847,  of  the  capital  account,  and  of  the  revenue  account,  of 
the  Company.  (Copies  of  these  statements  were  annexed  to  the  case, 
and  might  be  referred  to  as  part  thereof.) 

The  gross  revenue  earned  on  the  railway  during  the  year  ending  30th 
June,  1847,  amounted  to  418,600*. 

The  gross  revenue  earned  during  the  year  ending  31st  December, 
1847,  amounted  to  441,780*. 

And,  if  the  earnings  were  calculated  for  the  year  ending  20th  No- 
vember, 1847,  the  result  would  be  substantially  the  same  as  for  the  year 
ending  31st  December,  1847. 
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These  items  include  the  whole  of  the  money  toll  paid  by  The  South 
Eastern  Railway  Company,  and  also  the  sum  which  the  sessions  found 
would  have  been  a  fair  annual  rent  for  The  South  Eastern  Railway 
Company  to  pay  to  the  appellants  for  the  privilege  of  having  their 
traffic  pass  over,  and  using,  the  northern  moiety  of  the  portion  of  line 
between  the  two  points  of  junction  aforesaid,  if  that  privilege  had  been 
conceded  to  The  South  Eastern  Railway  Company  for  a  pecuniary  con- 
sideration. 

The  gross  revenue  earned  by  so  much  of  the  railway  as  is  within  the 
parish  of  Croydon,  during  the  year  ending  30th  June,  1847,  amounted 
to  the  sum  of  39,0002. ;  and,  during  the  year  ending  31st  December, 
1847,  to  the  sum  of  40,027Z. :  and,  if  the  earnings  were  calculated  during 
the  year  ending  20th  November,  1847,  the  result  would  be  substantially 
the  same. 

*39*n  *These  sums  include  so  much  of  the  money  toll  paid  by  The  South 
J  Eastern  Railway  Company  to  the  appellants  as  was  paid  by  the 
former  in  respect  of  that  part  of  The  London,  Brighton,  and  South  Coast 
Railway  situate  within  the  parish  of  Croydon ;  and  they  include  the  sum 
which  the  sessions  found  would  have  been  a  fair  annual  rent  for  The 
South  Eastern  Railway  Company  to  pay  to  the  appellants  for  the  pri- 
vilege of  having  their  traffic  pass  over,  and  using  so  much  of  the  said 
northern  moiety  of  the  portion  of  line  aforesaid  as  is  within  the  parish 
of  Croydon,  if  such  privilege  had  been  conceded  to  them  for  a  pecuniary 
consideration. 

The  Sessions  found  that  the  three  stations  situate  in  the  parish  of 
Croydon  were  of  the  rateable  value  of  1500?. 

The  respondents  claimed  a  right  to  rate  the  Company  on  the  principle 
of  parochial  earnings  ;  that  is  to  say,  at  such  sum  as  a  solvent  tenant 
should  pay  as  annual  rent  for  the  stations  and  portion  of  railway  within 
the  parish,  regard  being  had  to  the  net  revenue  earned  within  the 
parish. 

The  appellants  contended  that  the  rate  ought  to  be  based  on  the 
mileage  principle :  that  is,  that  they  ought  to  be  rated  in  respect  of  that 
portion  of  their  railway  situate  within  the  parish  in  such  proportion  to 
the  net  earnings  of  the  whole  line  of  railway  as  the  length  of  that  portion 
of  the  railway  within  the  parish  bears  to  the  total  length  of  the  whole 
line  of  railway,  to  which  should  be  added  the  rateable  value  of  the  three 
stations  within  the  parish. 

The  value  of  the  working  plant  of  the  Company,  during  the  year 
which  ended  on  the  30th  June,  1847,  amounted  to  260,000/.  Between 
*Q9ri  *^at  ^ate  an<*  ^e  *^*n  day  °f  November,  in  consequence  of  the 
J  ascertained  insufficiency  of  the  plant  to  work  the  line  efficiently, 
and  further  in  anticipation  of  what  would  be  necessary  to  work  the  ad- 
ditional mileage  consequent  on  the  opening  of  the  new  branches,  it  was 
considerably  increased :  and,  on  the  20th  November,  1847,  it  was  worth 
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350,000/.  And,  some  additional  plant  being  purchased  still  later  in 
1847,  which  countervailed  the  depreciation  of  the  existing  plant,  it  may 
be  taken  to  have  continued  of  the  value  of  350,0002.  until  and  on  the 
31st  December,  1847. 

The  Sessions  found  this  to  be  a  proper  and  not  excessive  quantity  of 
plant  for  the  efficient  working  of  the  railway  during  the  year. 

The  Sessions  found  that,  if  the  mileage  principle  (contended  for  by 
the  appellants)  were  the  proper  one,  the  following  deductions  ought  to 
be  made  from  the  gross  revenue  earned  during  the  year  ending  31st 
December,  1847. 

1.  (a)  Working  expenses  for  the  year  (including,  among  other  things,  locomotive 
power,  maintenance  of  the  way  in  a  working  condition,  watching  the  same, 

rates  and  taxes,  and  government  duty,  Ac.)        .......  £215,13f 

1  Rental  of  stations  not  in  the  parish        .........  20,000 

3.  Interest  on  capital  invested  in  working  plank        .......  17.500 

i  Depreciation  of  that  plant  during  the  year    -        -        -        -        -        -        -        -  35,000 

i.  Tenant's  profits,  he  paying  insurance,  income  tax,  Ac    ......  43,750 

Total £331,385 

*The  gross  earnings  of  the  year  ending  31st  December,  1847,  r*ooo 
?iz.,  441J80Z.,  being  thus  distributed  over  the  number  of  miles  *- 
(126)  which  earned  them,  the  result  would  be  3506/.  as  the  gross  earn- 
ings per  mile ;  and  the  amount  of  deductions,  being  distributed  in  like 
manner,  would  give  2630/.  as  the  deduction  per  mile :  and  the  net  earn- 
ings per  mile  would  be  876Z.  And,  supposing  the  mileage  principle  to 
be  the  proper  one,  the  Sessions  found  the  rateable  value  of  the  6  miles 
and  38  chains  of  railway  within  the  parish  of  Croydon  to  be  5672Z.,  and 
1500Z.  to  be  the  rateable  value  of  the  three  stations  within  the  same 
parish.  And  they  found  that  the  rate  in  respect  of  the  railway  and 
stations  (if  the  mileage  principle  were  correct)  ought  to  be  on  the  amount 
of  those  two  sums  added  together,  viz.,  on  7172Z. 

The  Sessions  were,  however,  of  opinion  that  the  parochial  earnings 
principle,  contended  for  by  the  respondents,  was  the  proper  principle. 

The  working  expenses  incurred  in  earning  part  of  the  revenue  within 
the  parish  of  Croydon,  viz.,  that  arising  from  the  money  toll  paid  by 
The  South  Eastern  Railway  Company  in  respect  of  the  1  mile  18  chains, 
and  the  supposed  rent  which  that  Company  would  have  given  for  the 
right,  which  they  acquired  under  the  act  of  Parliament  and  the  agree- 
ment of  25th  April,  1839,  of  using  the  2  miles  64  chains  without  pay- 
ment of  toll  or  compensation,  are  much  less  in  proportion  than  the 
average  working  expenses  incurred  in  earning  the  revenue  upon  the  line 

(a)  This  gum  includes  the  money  toll  paid  to  The  South  Eastern  Railway  Company,  and  the 
supposed  rent  which  the  Sessions  found  the  appellants  would  have  had  to  pay  to  The  South 
Euteru  Railway  Company  for  the  privilege  of  using  the  six  miles,  being  the  southern  moiety  of 
»  portion  of  railway  below  the  two  points  of  junction,  if  they  had  not  conceded  a  similar  righx 
to  The  South  Eastern  in  respect  of  the  six  miles  being  the  northern  moiety.  It  also  includes 
neh  expenses  as  the  Sessions  found  to  be  incurred  by  the  appellants  in  respect  of  the  said  toll 
tad  supposed  rent  from  The  South  Eastern  Railway.     [Note  to  the  original  case.] 


328  REGINA  v.  RAILWAY  CO.    [H.  V.  1851.] 

generally.  The  working  expenses  incurred  in  earning  the  residue  of 
the  revenue  within  the  parish  are  somewhat  greater  than  the  average  on 
♦qoqi  tne  ^ne  generally.  And,  giving  the  appellants  *credit  for  the 
-*  excess  in  the  latter  instance  as  far  as  it  went  against  the  saving 
in  the  former,  the  Sessions  found  the  rateable  value  of  the  6  miles  and 
38  chains  of  railway  within  the  parish  of  Croydon  on  the  parochial 
earnings  principle  to  be  14,2652. ;  and,  the  rateable  value  of  the  three 
stations  therein  being  1500/.,  they  accordingly .  (subject  to  the  opinion 
of  this  Court)  reduced  the  rate  to  the  amount  of  those  two  sums  added 
together,  viz.,  to  15,7652. 

The  respondents,  however,  claimed  to  be  entitled  to  base  the  rate  on 
the  earnings  made  during  the  year  ending  30th  June,  1847 ;  and  that 
the  deductions  ought  to  have  been  made  in  regard  to  the  state  of  things 
existing  during  that  period,  and  not  to  the  state  of  things  existing  during 
the  year  ending  on  the  20th  November  or  31st  December,  1847.  The 
Sessions  were  of  opinion  that  the  rate  ought  to  be  based  on  the  state  of 
things  existing  at  the  time  the  rate  was  made,  and  have  assessed  the 
rate  on  that  principle. 

But,  if  the  Court  shall  be  of  opinion  that  the  Sessions  ought  to  have 
allowed  the  last-mentioned  claim  of  the  respondents,  the  Sessions  find 
that  the  rate  in  respect  of  the  portion  of  railway  and  stations  within  the 
parish  of  Croydon  ought  to  be  99232.,  instead  of  71722.,  if  calculated 
on  the  mileage  principle ;  and  ought  to  be  18,5992.  instead  of  15,7651., 
if  calculated  on  the  parochial  earnings  principle. 

Besides  the  allowance  already  made  (under  the  head  of  working 
expenses)  for  the  annual  cost  of  keeping  the  way  in  a  working  condition, 
the  appellants  further  claimed  a  right  to  deduct  from  the  amount  of  the 
gross  earnings  of  the  year  such  additional  sum  (besides  the  annual  costs 

Qm  aforesaid)   as  would  countervail  the  *depreciation  which  takes 
J  place  in  the  permanent  way  (rails,  sleepers,  &c),  so  as  to  main- 
tain the  permanent  way  in  a  state  to  command  a  rent  equal  to  that 
which  the  Sessions  have  assumed  to  be  a  fair  rent  on  fixing  the  assess- 
ment.    The  respondents  denied  the  right  to  this  deduction. 

The  Sessions  found  that  the  rates  in  Croydon  (including  the  rate 
which  is  the  subject  of  the  present  appeal)  are  made  in  pursuance  of 
stat.  6  &  7  W.  4,  c.  96 ;  that  there  are,  in  each  rate,  two  columns :  one 
headed  " gross  estimated  rental,"  the  other  "rateable  value."  And 
that  the  sum  set  in  the  latter  column  opposite  to  the  property  rated 
(being  the  sum  on  which  the  assessment  is  made)  varies  from  that  set 
opposite  the  same  property  in  the  former  column :  the  sum  inserted  as 
the  "  rateable  value"  being  that  which  the  parish  officers  judge  to  be  the 
sum  which  would  be  received  by  the  landlord  after  all  deductions  con- 
templated by  the  Parochial  assessment  act ;  and  the  sum  inserted  as 
such  "  rateable  value"  in  this  parish  being  on  the  average  about  £th  less 
than  the  gross  estimated  rental  in  the  case  of  buildings,  about  }th  less 
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in  the  case  of  land 'occupied  with  farm  buildings,  and  T\jth  less  in  the 
case  of  land  occupied  alone. 

The  Sessions  found  that  the  sum  of  100/.  per  mile  would  be  a  fit 
additional  sum  to  deduct  for  countervailing  the  depreciation  which  takes 
place  in  the  permanent  way,  so  as  to  maintain  it  in  a  state  to  command 
the  rent  aforesaid,  supposing  the  Court  shall  be-  of  opinion  that,  under 
the  circumstances,  any  deduction  ought  to  be  made  in  respect  thereof. 
Bat,  it  being  proved  that  the  appellants  had  never  hitherto  in  fact  set 
apart  any  annual  or  other  sum  out  of  the  earnings  *of  the  rail-  r4e„„1 
way  for  the  purpose  of  meeting  this  depreciation  of  the  perma-  *- 
nent  way,  the  Sessions  disallowed  the  claim  of  the  appellants  to  this 
deduction. 

If  the  Court  should  be  of  opinion  that  the  appellants  are  entitled  to 
this  deduction,  the  Session's  find  that  the  rate  (whether  the  mileage  or 
the  parochial  earnings  principle  be  adopted  by  the  Court)  shall  be 
further  reduced  by  the  sum  of  647Z.  10*. 

The  appellants  further  contended  that,  assuming  the  parochial  earnings 
principle  to  be  the  proper  one,  the  rate  should  have  been  based  on  the 
net  actual  earnings  of  the  railway  within  the  parish  without  including 
therein  anything  in  respect  of  the  supposed  rent  or  sum  which  The  South 
Eastern  Railway  Company  might  reasonably  be  expected  to  pay  for  the 
right  of  having  their  traffic  pass  over  so  much  (2  miles  and  64  chains) 
as  lies  within  the  said  parish,  of  the  northern  moiety  of  the  portion  of 
railway  between  the  two  points  of  junction  before  mentioned,  without 
payment  of  any  toll  or  other  compensation,  if  that  right  had  been  con- 
ceded to  them  for  a  pecuniary  consideration.  Or,  supposing  such  sup- 
posed rent  to  be  rightly  included  in  the  earnings  within  the  parish,  that 
a  corresponding  amount  ought  to  be  allowed  to  the  appellants  as  work- 
ing expenses,  inasmuch  as,  to  earn  such  supposed  rent,  the  appellants 
must  be  supposed  to  be  paying  an  equal  sum  to  The  South  Eastern 
Railway  Company  for  the  privilege  of  having  their,  the  appellants, 
traffic  pass  over  2  miles  and  64  chains  of  the  southern  moiety  of  the  said 
portion  of  railway  between  the  said  two  points  of  junction. 

The  Sessions  were  of  a  contrary  opinion ;  and  (as  before  mentioned) 
they  have,  in  the  sum  to  which  they  *have  so  as  aforesaid  reduced  r<tqqo 
the  rate,  included  the  amount  of  the  rent  or  annual  sum  which  in  *- 
their  opinion  The  South  Eastern  Railway  Company  might  have  been 
expected  to  pay  for  the  last-mentioned  right  in  respect  of  the  2  miles 
and  64  chains,  which  are  within  the  parish,  of  the  northern  moiety  of 
the  said  portion  of  railway,  if  such  right  had  been  conceded  to  them  for 
a  pecuniary  consideration :  except  that,  in  estimating  the  working  ex- 
penses to  be  deducted  from  the  gross  earnings  within  the  parish,  they 
have  allowed  to  the  appellants,  besides  the  general  costs  of  maintaining 
the  way  in  a  working  condition,  watching  the  same,  &c,  such  further 

vol.  xv.— 26 
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sum  sis  they  found  to  be  reasonably  incurred  by  the  appellants  in  and 
about  the  collecting  the  said  supposed  rent. 

If  the  Court  shall  be  of  opinion  that  the  decision  of  the  Sessions  is 
erroneous  in  this  respect,  and  that  the  whole  of  the  said  supposed  rent 
or  annual  sum  in  respect  of  the  2  miles  and  64  chains  within  the  parish 
ought  to  be  excluded  from  the  gross  earnings,  or  that  an  equal  sum 
ought  to  be  deducted  as  working  expenses,  then  the  Sessions  find  that 
the  rate  ought  to  be  further  reduced  by  deducting  from  it  the  oum  of 
5009/.,  supposing  the  Court  adopts  the  parochial  earnings  principle  (or 
either  year,  and  by  deducting  from  the  rate  the  sum  of  554J.,  if  the 
mileage  principle  be  adopted,  for  the  year  ending  31st  December,  1847, 
or  the  sum  of  629Z.,  if  the  mileage  principle  be  adopted,  for  the  year 
ending  30th  June,  1847. 

The  Court  to  have  the  power  of  amending,  quashing,  or  otherwise 
dealing. with  the  rate  as  they  may  deem  right. 
^qqq-i       *The  case  was  argued  in  Michaelmas  term,(a)  1849. 

-*  PaMey  and  J.  Clerk,  in  support  of  the  order  of  sessions. 
First.  The  mileage  principle  ought  to  be  adopted  only  as  an  approxi- 
mation towards  obtaining  the  actual  value  of  the  occupation  of  the 
portion  of  land  rated.  Here  the  profits,  which  constitute  actual  value, 
are  expressly  found,  as  well  as  the  expenditure  in  respect  of  the  par- 
ticular portion.  That  value  therefore  should  be  the  basis  of  the  rate, 
as  in  the  case  of  a  canal ;  Rex  v.  Kingswinford,  7  B.  k  C.  236  (£.  C. 
L.  R.  vol.  14).  [Erle,  J.  The  tolls  seem  to  have  been  different  on 
different  parts  of  the  canal  in  that  case.]  The  judgment  rests  on  the 
amount  of  profit  earned  in  the  parish,  taking  the  amount  of  traffic  into 
consideration.  In  Rex  v.  The  Oxford  Canal  Company,  10  B.  k  C.  163, 
179  (E.  C.  L.  R.  vol.  21),  the  principle  is  thus  expressed :  "  The  Com- 
pany are  rateable  in  each  parish  for  the  net  annual  profit  of  the  portion 
of  the  canal  lying  in  that  parish ;  in  other  words,  for  what  the  canal  in 
each  parish  earns."  Rex  v.  Woking,  4  A.  &  E.  40  (E.  C.  L.  R.  vol. 
31),  is  consistent  with  this:  the  mileage  principle  was. there  applied 
where  the  whole  distance  was  equally  profitable.  The  parochial  princi- 
ple was  applied  to  the  works  of  a  water  Company,  in  Regina  v.  Mile 
End  Old  Town,  10  Q.  B.  208  (E.  C.  L.  R.  vol.  59) ;  and  there  Erle, 
J.  (p.  215),  said  that  "the  established  principle  of  rating  railways  is  to 
take  the  land  in  any  particular  parish  according  to  its  actual  value 
there."  [Coleridge,  J.  Has  this  principle  been  acted  upon,  in  the 
*3<U1  *case  °f  railways,  in  any  parishes  ?]  It  was  adopted  recently 
J  at  the  Leeds  Borough  Sessions,  in  the  Midland  Railway  Company, 
appellants,  v.  The  Overseers  of  Armley,  respondents  (Pathley  read  an 
extract  from  the  judgment  of  the  Recorder  (6)):  and,  since  then,  more 

(a)  November  21st,  before  Coleridge,  Wightman,  and  Erle,  J». ;  and  November  27th,  before 
Pattesoit,  Coleridge,  and  Erle,  Js. 

(b)  See  Hodgson  on  The  Rating  of  Railways,  Appendix,  pp.  91,  92. 
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than  once  in  Yorkshire.  In  Regina  v.  The  Grand  Junction  Railway 
Company,  4  Q.  B.  18  (E.  C.  L.  R.  vol.  45),  and  Regina  v.  The  Great 
Western  Railway  Company,  6  Q.  B.  179  (E.  C.  L.  R.  vol.  51),  the  mile- 
age principle  was  taken,  without  discussion,  by  agreement.  By  stat. 
43  Eliz.  c.  2,  s.  1,  every  occupier  of  land  is  to  be  rated :  that  is,  as  has 
been  always  held,  in  respect  of  the  value  of  the  occupation :  the  prin- 
ciple is  the  same  which  stat.  6  &  7  W.  4,  c.  96,  s.  1,  carries  out  by 
making  the  question  of  rate  depend  on  the  rack  rent,  that  is,  on  what 
a  tenant  would  give  for  the  permission  to  occupy.  The  argument  as  to 
the  difficulty  of  estimating  the  profits  and  expenditure  in  this  way  is 
inapplicable  to  a  case  like  the  present,  in  which  the  parochial  profits  and 
expenditure  are  actually  found. 

Secondly.  No  allowance  ought  to  be  made  for  the  depreciation  of 
the  permanent  way.  It  appears  that  in  Regina  v.  The  Grand  Junction 
Railway  Company,  4  Q.  B.  18  (E.  C.  L.  R.  vol.  45),  such  a  deduction  was 
allowed:  but,  as  is  shown  in  the  notes  (a)  to  the  report  of  that  case,  the 
Court  there  decided  only  that  no  deductions  beyond  those  claimed  were 
to  be  allowed,  not  that  the  deductions  claimed  were  proper.  Afterwards, 
in  Regina  v.  The  Great  Western  Railway  Company,  6  Q.  B.  203  (E. 
C.  L.  R.  vol.  51),  this  Court  disallowed  the  deduction  where  the  expense 
of  renovation  was  *defrayed,  not  out  of  the  annual  revenue,  but  r#qoc 
out  of  the  capital :  and,  in  the  present  case,  no  sum  is  set  apart  *- 
for  the  purpose  from  the  annual  revenue.  It  would  be  very  difficult  to 
estimate  such  a  deduction  by  anticipation :  there  can  be  no  safe  test  of 
its  amount  besides  the  actual  expenditure.  No  statutory  provision 
imposes  on  the  Company  the  duty  of  setting  aside  a  sum  for  such  a  pur- 
pose. In  Rex  v.  The  Hull  Dock  Company,  5  M.  &  S.  394,  this  Court 
held  that,  where  a  dock  was  profitable  communibus  annis,  it  was  not  to 
be  exempted  from  rate  in  a  particular  year  in  which,  owing  to  expendi- 
ture on  repairs,  there  was  no  profit :  and  this  may  show  that  an  annual 
sum  might  well  be  applied  to  repairs :  but,  where  that  has  not  been 
done  in  fact,  no  allowance  for  it  can  be  made.  As,  however,  there  has 
been  an  express  decision  on  this  point,  the  Court  will  act  on  th#  princi- 
ple, so  strongly  asserted  by  the  Court  of  Exchequer  Chamber  in  Crease 
v.  Sawle,  2  Q.  B.  862,  865  (E.  C.  L.  R.  vol.  42),  of  preserving  unifor- 
mity of  decision  in  questions  relative  to  parochial  rating. 

Thirdly.  The  appellants  ought  to  be  assessed,  as  for  a  sort  of  ex- 
change toll,  in  respect  of  what  The  South  Eastern  Railway  Company 
would  have  paid  for  the  use  of  the  line  if  that  use  had  not  been  allowed 
for  by  the  appellants  being  allowed  a  similar  use  of  the  line  of  that 
Company.  It  clearly  makes  the  occupation  more  valuable  to  the  appel- 
ant* ;  and  a  tenant  would  pay  so  much  the  more  rent.  If  it  be  argued 
that  this  is  merely  the  provision  of  a  statute  binding  the  two  Companies, 
and  that  therefore  third  parties  cannot  insist  upon  it  as  if  there  were  a 

(a)  4  Q.  B.  24,  note  (a),  and  31,  note  (a)  (E.  G.  L.  R,  rol.  45). 
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*W(V\  contract<  between  the  two,  the  answer  is  *that  it  is  not  the  less  a 
J  contract  for  being  carried  into  effect  by  statute.  That  view  was 
taken  in  Regina  v.  The  London  and  South  Western  Railway  Company, 
1  Q.  B.  558,  588  (E.  C.  L.  R.  vol.  41) ;  and  it  is  consistent  with  the 
language  of  the  Court  in  Bar  ring  ton's  Case,  8  Rep.  136  6,  138  a,  and 
that  of  Lord  Hale  in  Lucy  v.  Levington,  1  Vent.  175,  which  is  ap- 
proved of  in  1  Kent's  Com.  459.  If  two  persons  occupying  contiguous 
fields  of  equal  size  and  fertility  agreed  each  to  let  the  cattle  of  the  other 
pasture  throughout  both,  neither  could  claim  an  abatement  of  the  rate 
by  reason  of  a  diminished  value  of  the  occupation :  land,  subjected  to 
that  contract,  would  let  as  high  as  if  free  from  it.  The  same  princi- 
ple would  apply  between  the  respective  occupiers  of  two  houses  if  each 
allowed  the  other  to  occupy  for  an  equal  portion  of  the  year.  Nor  is 
there  to  be  any  deduction,  in  the  shape  of  working  expenses,  in  respect 
of  the  rent  supposed  to  be  paid  by  the  appellants  to  The  South  Eastern 
Railway  Company  for  the  use  of  that  Company's  line.  Each  company, 
in  fact,  makes  a  profit  as  occupier  of  its  own  railway :  whether  the 
profit  accrue  in  money  or  by  means  of  an  easement,  which  is  money's 
worth,  is  immaterial.  It  is  true  that,  in  Regina  v.  The  Grand  Junc- 
tion Railway  Company,  4  Q.  B.  18,  43,  44  (E.  C.  L.  R.  vol.  45),  the 
Court  distinguished  between  profits  earned  by  the  Company  as  carriers 
on  their  own  line  and  those  earned  by  them  as  carriers  on  other  lines. 
That  was  just :  because  the  latter  profits  were  made  simply  by  carriage, 
and  were  entirely  unconnected  with  the  occupation  of  their  own  line. 
J|c„„>7  But,  in  the  present  case,  the  appellants  enjoy  the  profitable  *ose 
J  of  the  line  of  The  South  Eastern  Railway  Company  in  respect 
of  their  own  line. 

Fourthly.  The  rate  ought  to  be  made  on  the  value  as  ascertained  by 
the  account  up  to  30th  June,  1847,  presented  in  August,  1847,  and  not 
on  the  state  of  things  at  the  date  of  the  rate,  20th  November,  1847. 
This  mode  of  resting  upon  the  account  must  have  been  intended  when 
the  Legislature,  by  sect.  107  of  stat.  8  &  9  Vict.  c.  20,(a)  required  that 
annual  accounts  of  receipt  and  expenditure  should  be  furnished  to  the 
overseers.  And,  by  stat.  7  W.  4  &  1  Vict.  c.  cxix.  s.  192,  the  appel- 
lants must  make  up  the  accounts  half-yearly :  and  sect.  257  gives  the 
parish  officers  the  power  of  inspecting  the  accounts  of  rates  and  tolls. 
[Wightman,  J.  Are  these  accounts  more  than  primfi,  facie  evidence  ?] 
It  is  reasonable  that  they  should  bind  the  Company  till  the  next  return. 
The  hypothetical  tenant  would  act  upon  them.  To  take  in  the  new 
expense  is,  to  a  certain  extent,  inconsistent  with  Rex  v.  The  Hull  Dock 
Company,  5  M.  &  S.  394. 

Q-urney  and  Wallinger^  Serjt.,  for  the  appellants.  First.  The  mile- 
age principle  appears  the  more  convenient,  as  it  is  of  easy  application : 
to  estimate  the  earnings  in  the  particular  parish  would  seldom  be  posai- 

(a)  Railways  CUiues  Consolidation  Act,  1845. 
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die ;  and  it  seems  scarcely  practicable  to  estimate  the  outgoings  except 
by  mileage.  If,  indeed,  the  tolls  are  higher  in  one  part  of  the  line  than 
another,  the  mileage  must  be  applied  only  to  such  parts  as  are  subject 
to  the  same  toll,  and  the  rate  will  be  highest  throughout  the  portion 
where  the  tolls  are  highest.  That  appears  to  have  *been  the  prin- 
ciple of  decision  in  Rex  v.  Woking,  4  A.  &  E.  40  (E.  G.  L.  R. 
vol.  31).  But  where  there  is  no  such  difference  (as  in  the  present  case), 
the  mileage  principle,  which  was  adopted  in  Regina  v.  The  Grand  Junc- 
tion Railway  Company,  4  Q.  B.  38  (E.  G.  L.  R.  vol.  45),  is,  48  the  Court 
there  said,  <<  very  convenient  in  itself:*'  and  in  Regina  v.  Mile  End  Old 
Town,  10  Q.  B.  220  (E.  C.  L.  R.  vol.  59),  the  Court  said  that  "  any 
attempt  to  ascertain  the  net  profits  in  each  district  in  any  other  way 
would  lead  to  minute  and  inconvenient  inquiries  in  practice ;"  and  they 
pointed  out  (10  Q.  B.  221  (E.  C.  L.  R.  vol.  59)),  that,  «  where  the  profit 
arises  from  transit,  the  line  of  the  canal  or  railway  is  directly  pro- 
ductive of  the  profit,  and  the  reservoirs,  warehouses,  stations,  &c, 
indirectly  conduce  to  such  production."  Each  portion  of  the  railway 
contributes  to  the  profits  earned  in  every  part  of  the  Croydon  portion. 
By  the  mileage  principle,  the  Company  will  manifestly  pay  on  the  whole 
line  in  respect  of  their  full  profits.  It  is  true  that,  by  s.  107  of  stat. 
8  &  9  Vict.  c.  20,  the  railway  companies  are  bound  to  forward  to  the 
officers  of  all  the  parishes  through  which  the  railway  passes  a  balance 
of  the  receipts  and  expenditure :  but  this  gives  the  account,  not  for  each 
parish  separately,  but  for  the  whole  railway.  [Coleridge,  J.  The 
Company  can  always  find  the  profits  in  the  particular  parish.]  But,  at 
any  rate,  not  the  expenditure.  [Coleridge,  J.  Why  not  take  the  mile- 
age principle  where  they  cannot  find  the  quantum  for  the  particular 
parish,  and  the  parochial  principle  where  they  can  ?] 

Secondly.  As  to  the  depreciation  of  the  permanent  way,  the  appellants 
ask  the  Court  to  reconsider  the  decision  in  Regina  v.  The  Great  Western 
Railway  *Company,  6  Q.  B.  179  (E.  C.  L.  R.  vol.  51).  But,  further,  r„g89 
although  that  case  resembles  the  present  in  one  of  the  grounds  *- 
of  decision,  namely,  that  no  sum  is  set  apart  out  of  the  annual  revenue 
to  provide  for  the  depreciation,  yet  the  other  ground  of  that  decision  is 
inapplicable  here,  since  no  such  payment  is  made  out  of  the  capital.  If 
the  dividends  were  relieved  by  payment  out  of  the  capital,  that  would 
be  in  contravention  of  stat.  7  W.  4  &  1  Vict.  c.  cxix.  s.  193.(a)  There 
remains,  therefore,  no  mode  of  allowing  for  this  loss  except  by  estima- 
ting its  hypothetical  average  amount:  and,  in  some  way  or  other,  it 
clearly  ought  to  be  allowed  for.  [Coleridge,  J.  In  Regina  v.  The 
Great  Western  Railway  Company,  6  Q.  B.  204  (E.  C.  L.  R.  vol.  51), 
it  was  pointed  out  that  to  defray  the  expense  out  of  the  capital  was  a 
violation  of  the  Company's  act:  is  that  so  here?]  The  language  of 
stat.  6  &  7  W.  4,  c.  96,  s.  1,  at  any  rate  authorizes  a  hypothetical  annual 

(a)  Ant*,  p.314,  note  (a). 
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deduction,  by  the  words  "deducting  therefrom  the  probable  average 
annual  cost  of  the  repairs,  insurance,  and  other  expenses,  if  any,  necessary 
to  maintain  them  in  a  state  to  command  such  rent."  An  owner  of  a 
house  does  not  in  fact  set  apart  a  fund  for  periodical  repairs :  yet  an  annual 
allowance  must  be  made  for  the  sum  necessary  to  meet  depreciation. 
[Wightman,  J.  A  more  exact  analogy  would  be  a  sum  set  apart  annually 
to  meet  the  risk  of  the  house  falling  down.]  There  can  be  no  difference 
between  a  payment  of  10,0001.  every  year  and  a  payment  of  100,000/. 
every  tenth.*  year.  In  Rex  v.  Tomlinson,  9  B.  &  C.  163,  166  (£.  C.  L 
R.  vol.  17),  the  Court  said :  « In  the  case  of  houses,  the  annual  profit 
*«um  or  vs'ue  k  a'way8  a  Part  onty  °f  *tne  *annual  rent  paid  to  the 
J  landlord.  Some  portion  of  that  rent  ought  to  be  set  apart  to 
form  a  fund  for  repairing,  or  rebuilding  when  necessary ;  in  other  words, 
to  maintain,  or  reproduce  the  subject  of  occupation."  In  Rex  v.  Lower 
Mitton,  9  B.  &  C.  810  (E.  C.  L.  R.  vol.  17),  the  Court  after  stating  (p. 
816),  that  the  Canal  company  was  to  be  rated  «  according  to  the  annual 
profit  or  value  which  the  subject  of  occupation  within  the  parish  produces," 
added :  "  this,  in  general,  would  be  properly  estimated  at  the  rent  which  a 
tenant  would  give,  he  paying  the  poor  rates  and  the  expenses  of  repairs, 
and  the  other  annual  expenses  necessary  for  making  the  subject  of  occupa- 
tion productive ;  and  a  further  deduction  should  be  allowed  from  that  rent, 
where  the  subject  is  of  a  perishable  nature,  towards  the  expense  of  renew- 
ing or  reproducing  it."  The  two  cases  last  mentioned  occurred  before 
stat.  6  &  7  W.  4,  c.  96.  After  that  statute,  in  Regina  v.  The  Cambridge 
Gas  Light  Company,  8  A.  &  E.  73,  86  (E.  C.  L.  R.  vol.  35),  this  Court 
said :  "  The  rule  laid  down  in  the  case  of  Rex  v.  Lower  Mitton,  before 
mentioned,  is,  we  think,  in  point.  Amongst  other  deductions  there 
mentioned,  which  ought  to  be  made  from  that  rent  which  is  to  be  the 
criterion  for  ascertaining  the  proper  amount  of  the  rate,  there  specified 
a  *  further  deduction,1  which  ought  to  be  allowed,  « where  the  sub- 
ject is  of  a  perishable  nature,  towards  the  expense  of  renewing 
or  reproducing  it.'  It  was  observed  at  the  bar  that,  until  the  case 
of  Rex  v.  Lower  Mitton,  this  doctrine  is  not  to  be  found.  The 
Court,  however,  in  their  judgment,  for  which  time  was  taken,  re- 
ferred to  other  cases  as  the  foundation  of  it :  and  the  reasonableness  of 
* 041-1  ^allowing  such  a  deduction  is,  we  think,  obvious;  because  the 
estimated  rent  at  the  supposed  time  of  letting  manifestly  could 
not  be  continued  at  the  same  amount  unless  the  apparatus  be  maintained 
in  as  good  a  state  and  condition.  And  this  view  of  the  subject  receives 
confirmation,  if  it  had  been  requisite,  from  the  recent  stat.  6  &  7  W.  4, 
c.  96,  s.  1,  which  prescribes  the  manner  in  which  property  shall  there- 
after be  assessed.  The  language  there  used,  in  describing  one  of  the 
deductions  to  be  allowed,  is  almost  in  terms  the  same  as  that  employed 
by  the  Court  in  the  last-mentioned  case."  [Coleridge,  J.  The  cases 
decided  before  stat.  6  &  7  W.  4,  c.  96,  do  not  raise  the  question  which 
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arises  since  on  the  language  of  the  act :  what  words  in  the  act  support 
your  view?  The  act  mentions  "repairs,  insurance,  and  other  expenses.'1 
You  ask  to  be  allowed,  year  by  year,  a  sum  which,  if  applied  at  the  end 
of  a  number  of  years,  will  put  the  sleeping  plant  in  a  state  of  complete 
repair.]  The  word  "repairs"  would  be  enough;  at  any  rate  "other 
expenses."  [Coleridge,  J.  The  words  "probable  average  annual 
cost"  seem  to  point  to  actual  expenditure :  here  none  has  been  made. 
Erle,  J.  Suppose  you  made  a  mile  of  a  railway  every  year,  and  the  work 
lasted  twenty  years :  at  the  end  of  each  of  the  twenty  years  you  would 
have  to  reproduce  one  mile.]  It  must  be  borne  in  mind  that  the  test 
in  the  statute  is  hypothetical :  no  actual  tenant  need  exist,  nor  any  actual 
expenditure  for  repair :  it  is  a  mere  measure  of  the  real  annual  value 
of  the  occupation.  [Coleridge,  J.  The  words  are  "if  any."]  That 
is,  if  any  are  necessary,  which  is  the  case  here.  If  the  Company  waited 
till  the  actual  expenditure  took  place,  before  claiming  the  allowance, 
they  would  be  met  by  a  *reference  to  Rex  v.  The  Hull  Dock  Com-  r*o4o 
pany,  5  M.  &  S.  394 ;  it  would  be  said  that  the  expenses  must 
be  taken  communibus  annis.  The  provisions  of  the  Company's  act  do 
not  affect  the  case :  on  the  one  hand,  it  may  be  said  that  as  against  third 
parties  the  Company  cannot  insist  upon  them ;  on  the  other  hand,  that 
third  parties  cannot  insist  upon  them  against  the  Company.  But  the 
argument  on  the  other  side  would  leave  it  in  the  power  of  the  party 
rated  to  make  good  an  allowance  by  the  mere  act  of  setting  a  sum  apart. 
It  is  urged  that  in  Crease  v.  Sawle,  2  Q.  B.  885  (E.  C.  L.  R.  vol.  42), 
the  Court  of  Exchequer  Chamber  expressed  a  determination  not  to  inter- 
fere with  decisions  on  parochial  rating.  But  that  was  with  reference  to 
a  principle  of  rating  which  had  been  acted  upon  for  a  very  long  period 
and  in  numerous  instances :  the  decision  in  Regina  v.  The  Great  Western 
Railway  Company,  6  Q.  B.  179  (E.  C.  L.  R.  vol.  51),  is  recent  and 
stands  alone :  in  such  a  case  the  Court  will  not  be  unwilling  to  recon- 
sider the  decision,  as  the  decision  in  Regina  v.  The  London  and  South 
Western  Railway  Company,  1  Q.  B.  558  (E.  C.  L.  R.  vol.  41),  was  dis- 
cussed in  Regina  v.  The  Grand  Junction  Railway  Company,  4  Q.  B.  18, 
45  (E.  C.  L.  R.  vol.  45). 

Thirdly.  As  to  the  rating  in  respect  of  the  free  use  of  a  part  of  the 
line  by  The  South  Eastern  Railway  Company.  No  toll  is  in  fact  paid 
on  either  side :  and  the  statute  prevents  either  party  from  claiming  toll. 
A  tenant  taking  the  line  subject  to  this  easement  would  pay  the  less 
rent:  what  may  be  the  value  of  the  remuneration  by  the  easement  which 
the  appellants  enjoy  is  not  found  in  the  case.  If  the  parochial  princi- 
ple is  adopted,  how  can  the  appellants  be  rated  for  an  ^enjoyment  r*Q4Q 
in  another  parish  ?  [Coleridge,  J.  It  is  put  as  rent  paid  in 
kind.]  If  it  is  supposed  that  The  South  Eastern  Railway  Company 
virtually  pays  toll  on  this  line,  then  the  appellants  virtually  pay  toll  on 
th  j  other  line ;  and  the  latter  toll  is  in  the  nature  of  working  expends. 
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because,  without  paying  it,  the  appellants  will  not  earn  the  correspond- 
ing toll  on  their  own  line.  [Coleridge,  J.  Suppose  there  were  two 
parishes,  one  containing  a  part  of  the  one  line,  and  one  a  part  of  the 
other,  and  that  the  whole  line  in  each  was  subject  to  this  arrangement: 
would  the  line  in  each  parish  be  exempt  from  rate  ?] 

Fourthly.  The  assessment  ought  to  be  based  on  the  state  of  things 
as  existing  at  the  time  of  the  assessment.  The  question  is,  what  a  tenant 
would  then  give,  knowing  all  the  facts ;  and  in  determining  this  he  would 
look  to  the  probable  profits  of  the  year  from  20th  November,  1847,  to 
20th  November,  1848.  "  The  propriety  of  a  poor  rate  can  only  be 
determined  with  reference  to  the  facts  found  to  be  actually  existing  when 
it  was  made ;"  Regina  v.  the  Grand  Junction  Railway  Company,  4  Q. 
B.  35  (E.  C.  L.  R.  vol.  45).  The  inference  suggested,  from  sect.  107 
of  stat.  8  &  9  Vict.  c.  20,  and  sects.  192  and  257  of  stat.  7  W.  4  4  1 
Vict.  c.  cxix.,  does  not  arise :  those  provisions  are  directed  merely  to 
enabling  overseers  and  others  to  be  in  possession  of  information  period- 
ically ;  but  they  do  not  prevent  the  obtaining  information  from  other 
sources  or  for  other  periods.  According  to  the  argument  for  the  respond- 
ents, a  railway  would  be  rated  at  a  value  not  contemporaneous  with  the 
value  at  which  other  property  in  the  parish  is  rated.  If  a  mine,  after 
* 0441  *aU°wing  necessary  annual  expenses,  cannot  be  productive,  and 
therefore  ceases  to  be  worked,  it  is  not  rateable  at  all ;  Rex  v. 
Bedworth,  8  East,  387 ;  the  past  profit  is  no  test.  The  parish  office™ 
are  <<  to  see  what  it  is  probable  the  land  will  be  made  to  produce  in  the 
current  year,"  in  doing  which  "they  may  reasonably  beforehand,  from 
such  premises  as  the  nature  of  the  land,  its  usual  mode  of  cultivation, 
the  preparations  actually  made,  if  any,  and  other  such  circumstances, 
infer  what  will  be  the  rateable  value  in  the  given  year ;"  Regina  v.  West- 
brook  and  Regina  v.  Everist,  10  Q.  B.  178,  202.  But  the  past  profits 
are  not  a  conclusive  test  of  the  future.  Besides,  the  statutory  provisions 
referred  to  supply  no  estimate  of  the  earnings  in  the  particular  parish. 

Our.  adv.  wit. 


The  QUEEN  v.  The  SOUTH  EASTERN  Railway  Company. 

On  appeal  against  a  rate  bearing  date  11th  July,  1848,  for  the  relief 
of  the  poor  of  the  parish  of  Westbere  in  Kent,  in  which  rate  the  South 
Eastern  Railway  Company  were  rated  as  owners  and  occupiers  of  a  part 
of  a  branch  of  the  South  Eastern  Railway  (which  branch  railway  runs 
from  the  said  South  Eastern  Railway,  near  Ashford,  to  the  city  of  Can- 
terbury and  the  towns  of  Ramsgate  and  Margate  in  the  county  of  Kent), 
*34VI  wh*ch  Parfc  of  the  said  branch,  in  respect  of  *which  the  said  Com- 
pany  are  rated  as  aforesaid,  extends  in  length  202£  chains  within 
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the  parish  of  Westbere,  and  was  rated  in  the  said  rate  at  1260Z.,  being  at 
the  rate  of  500?.  per  mile,  the  Sessions  confirmed  the  rate,  subject  to 
the  opinion  of  this  Court  upon  the  following  case. 

The  South  Eastern  Railway  Company  was  established  and  incorpo- 
rated under  that  name  by  stat.  6  &  7  W.  4,  c.  lxxv.  (local  and  personal, 
public),  "  for  making  a  railway  from  The  London  and  Croydon  Railway 
to  Dover,  to  be  called  The  South  Eastern  Railway.  By  stat.  7  &  8 
Vict.  c.  xxv.  (local  and  personal,  public),  "  to  enable  The  South  Eastern 
Railway  Company  to  make  a  railway  from  the  said  South  Eastern  Rail- 
way near  Ashford  to  the  city  of  Canterbury  and  the  towns  of  Ramsgate 
and  Margate,  and  to  join  The  Canterbury  and  Whitstable  Railway," 
The  South  Eastern  Railway  Company  were  empowered  to  make  such 
last-mentioned  railway.  (Copies  of  these  acts  were  to  be  deemed  part 
of  the  case.)  The  South  Eastern  Railway  Company  have  obtained 
several  other  acts  of  parliament ;  and,  under  the  powers  contained  in 
their  acts,  the  Company  have  completed  the  present  main  line  of  The 
Sooth  Eastern  Railway,  leading  from  The  London  and  Croydon  Railway 
to  Dover,  and  several  branches  communicating  therewith,  and,  amongst 
other  branches,  a  branch  leading  from  the  said  main  line  of  The  South 
Eastern  Railway  near  Ashford  to  the  city  of  Canterbury  and  the  towns 
of  Ramsgate  and  Margate,  and  joining  The  Canterbury  and  Whitstable 
Railway. 

The  said  branch  railway  leading  from  the  said  main  line  passes  for 
the  length  of  202  J  chains  through  the  parish  of  Westbere.  There  is  no 
station  in  the  parish  *of  Westbere.  The  total  number  of  miles  r<tq^ft 
open  for  traffic  upon  the  main  line  of  The  South  Eastern  Rail-  *• 
way,  together  with  the  branches  communicating  with  it,  is  161.  The 
Company  are  in  the  exclusive  occupation  of  the  main  line  and  branches. 
They  provide  locomotive  power  and  carriages,  and  carry  on  the  business 
of  conveying  passengers  and  goods  for  hire  upon  the  said  main  line  and 
branches.  Such  conveyance  of  passengers  and  goods  for  hire  is  the  only 
source  of  profit  or  revenue  arising  to  the  Company  from  the  main  line 
and  branches.  The  main  line  and  branches  extend  through  a  great 
immber  of  parishes.  The  stations  and  buildings  throughout  the  main 
line  and  branches  are  rated  separately  from  the  railway.  Throughout 
the  main  line  and  branches  the  expense  of  repairs  and  maintenance  of 
the  railway  may  be  taken  as  proportional  to  the  length  in  the  parish,  as 
compared  with  the  whole  length  of  the  main  line  and  branches.  The 
traffic  both  in  passengers  and  goods  is  much  greater  upon  the  main  line 
than  upon  any  or  either  of  the  branches ;  and  the  greater  part  of  the 
traffic  upon  the  main  line  never  passes  over  any  part  of  the  branch  rail- 
way which  runs  through  Westbere.  The  traffic,  both  in  passengers  and 
goods,  over  any  one  mile  or  portion  of  a  mile  upon  any  part  of  the  main 
line  is  greater  than  the  like  traffic  over  an  equal  length  of  the  line  of 
railway  in  any  part  of  the  parish  of  Westbere;  and  the  expense  of 
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conveying  passengers  and  goods,  and  the  rate  of  charge  by  the  Com- 
pany for  such  conveyance,  may  be  taken  as  the  same  throughout  the 
whole  of  the  main  line  and  branches ;  that  is  to  say,  with  respect  to 
passengers,  in  proportion  to  the  distance  travelled  by  each  passenger; 
*<U7l  an(*'  w'*k  resPect  t0  g00^9*  m  proportion  to  their  *weight  and 
^  the  distance  they  are  carried  along  the  line  of  railway,  whether 
it  be  the  main  line  or  any  one  of  the  branches.  The  annual  net  profits 
of  the  Company,  both  from  the  passengers  and  goods  traffic,  over  any 
one  mile  or  portion  of  a  mile  of  the  main  line,  exceed  those  arising 
from  the  like  traffic  over  any  equal  length  of  the  line  of  railway  in  the 
parish  of  Wes there. 

By  the  rate  above  mentioned,  the  Company  were  rated,  in  respect  of 
the  202J  chains  of  the  line  of  the  branch  railway  which  runs  through 
Westbere,  in  the  sum  of  1260Z.,  being  at  the  rate  500 J.  per  mile.  The 
rate  above  mentioned  w,as  made  and  based  upon  the  mileage  principle, 
that  is  to  say,  by  first  ascertaining  the  gross  receipts  of  the  Company 
from  the  traffic  upon  all  the  lines  of  railway  in  their  occupation,  as  well 
the  main  lines  as  the  branches,  considered  as  one  entire  concern,  by 
deducting  from  such  gross  receipts  the  usual  expenses  and  allowances 
upon  all  such  lines  and  branches  considered  as  one  entire  concern  by 
treating  the  residue  or  balance  of  such  gross  receipts,  after  such  deduc- 
tion for  expenses  and  allowances,  as  the  net  or  fair  rateable  value  of  the 
whole  of  the  main  line  and  branches,  and  by  dividing  the  same  amoTig 
the  several  parishes  upon  the  mileage  principle,  alotting  as  the  rateable 
value  of  so  much  of  the  branch  line  of  railway  as  lies  in  the  parish  of 
Westbere  such  a  proportion  of  the  rateable  value  of  the  whole  of  the  main 
line  and  branches,  so  ascertained  as  aforesaid,  as  the  length  of  that  portion 
of  the  railway  which  lies  in  Westbere  bears  to  the  length  of  the  whole 
of  the  main  line  and  branches  together. 

The  respondents  contended  that,  under  the  circumstances,  the  above 
♦3481  wa8  ^e  ProPer  m°de  or*  ascertaining  *the  rateable  value.  The 
appellants  contended  that  the  rate  ought  to  have  been  based  on 
the  principle  of  parochial  earnings;  that  is  to  say,  that  they  ought  to 
have  been  rated  at  such  a  sum  as  a  tenant  might  be  expected  to  give  as 
annual  rent  for  that  portion  of  the  branch  railway  situate  within  Westbere, 
regard  being  had  to  the  net  revenue  earned  by  the  portion  of  the  branch 
railway  situate  within  that  parish,  such  rent  being  ascertained  by  taking 
the  gross  annual  receipts  of  the  Company  arising  from  that  portion  of 
the  Ashford,  Ramsgate  and  Margate  branch  line  of  railway  situate  in 
Westbere  parish  (such  gross  receipts  being  ascertained  by  taking  a  pro- 
portion of  the  fare  paid  by  every  passenger  who  has,  during  the  course 
of  the  year,  been  carried  by  the  Company  over  any  part  of  the  railway 
hi  Westbere  ;  such  proportion  bearing  the  same  ratio  to  the  whole  sum 
paid  by  such  passenger  for  his  fare  for  the  whole  distance  travelled  by 
him  over  the  Company's  main  line  and  branches  as  the  distance  travelled 
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by  him  in  Westbere  bears  to  the  whole  distance  travelled  by  him  on  the 
Company's  main  line  and  branches) ;  and  also  by  taking  a  proportion 
of  the  gross  receipts  for  goods  traffic  in  Westbere,  calculated  on  a  similar 
principle ;  then  by  taking  from  such  gross  receipts  for  passengers  and 
goods  traffic  in  Westbere  the  deductions  prescribed  and  directed  by  the 
Parochial  Assessment  Act,  6  &  7  W.  4,  c.  96,  according  to  the  mileage 
principle,  applied  to  such  Ashford,  Margate  and  Ramsgate  line  only ; 
the  results  showing  the  rent  which  a  tenant  might  reasonbly  be  expected 
to  give  for  the  portion  of  the  railway  situate  within  Westbere ;  which 
mileage  principle  the  appellants  contend  gives  the  nearest  approximation 
to  the  actual  expenses  and  *usual  allowances,  in  respect  of  the  r*oAa 
respondent  parish,  which  can  with  any  certainty  be  arrived  at. 

If  the  Court  should  be  of  opinion  that,  under  the  circumstances,  the 
mileage  principle  contended  for  by  the  respondents  is  the  proper  one, 
then  the  Sessions  find  that  1260/.  is  the  proper  rateable  value  of  that 
part  of  the  branch  line  of  railway  which  is  situate  in  Westbere,  and  the 
rate  is  to  stand  confirmed.  But,  if  the  Court  shall  be  of  opinion  that, 
under  the  circumstances,  the  mileage  principle  contended  for  ought  not 
to  have  been  adopted,  or  that  the  principle  contended  for  by  the  appel 
lants  is  the  correct  principle,  then  the  Sessions  find  that  5062.  is  the 
proper  rateable  value  of  that  part  of  the  branch  line  which  is  situate  in 
the  respondent  parish ;  and  in  that  case  the  rate  is  to  be  amended  by 
reducing  it  to  that  amount,  and  the  order  of  Sessions  confirming  the 
original  rating  is  to  be  reversed.  The  Court  to  have  the  power  of 
amending,  quashing,  or  otherwise  dealing  with,  the  rate,  as  they  may 
deem  right. 

The  case  was  argued  in  Easter  term, (a)  1850. 

Horn,  in  siipport  of  the  order  of  Sessions.  First :  no  distinction  is  to 
he  drawn  between  the  main  line  and  the  branches.  All  form  one  con- 
cern. They  belong  to  the  same  Company,  and  are  travelled  by  the 
same  carriages.  The  profits  from  every  part  are  blended  together.  If 
one  part  of  a  line  deviates  from  the  other,  that  does  not  make  them 
different  lines.  Suppose  two  lines  diverge  from  The  South  Eastern 
Railway,  one  going  to  Ramsgate,  the  other  to  Dover ;  which  is  main  line 
and  which  is  branclfc?  Secondly :  the  rating  must  *be  on  the  r*qcA 
mileage  principle.  No  other  can  apply  to  railways.  The  prin-  *• 
ciple  of  taking  parochial  earnings  is  quite  inapplicable.  It  has  indeed 
been  applied  to  canals,  as  in  Rex  v.  Kingswinford,  7  B.  &  C.  236  (E. 
C.  L.  R.  vol.  14),  where  it  was  held  that  a  canal  company  are  rateable 
in  each  parish  "in  proportion  to  the  profit  which  they  derive  from  the 
a*e  of  their  land  in  that  parish ;"  and  in  Rex  v.  Woking,  4  A.  &  E.  40 
(E.  C.  L.  R.  vol.  31) :  but  it  was  departed  from  in  Regina  v.  The  Cam- 
bridge Gas  Light  Company,  8  A.  &  E.  73  (E.  C.  L.  R.  vol.  35),  where 
the  Court  adopted  something  like  a  mileage  principle,  and  held  that  the 

(<i)  M»y  1st.     Before  Lord  Campbkll,  C.  J.,  Pattbson,  Wightvak  and  Erlk,  Ja. 
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Company  must  be  rated  according  to  the  quantity  of  their  apparatus 
situate  in  each  parish.  In  the  case  of  a  canal,  indeed,  the  profit  from 
the  land  in  each  parish  may  be  ascertained  with  comparatively  small 
difficulty,  the  vessels  which  pass  not  being  very  numerous,  and  the  rates 
of  toll  being  generally  uniform.  But  on  a  railway  the  proportion  for 
each  parish  would  have  to  be  calculated  upon  each  passenger's  fare : 
these,  for  the  time,  are  fixed  sums ;  but  they  differ  according  to  the 
classes  of  passengers,  and  the  description  of  train  ;  the  receipts  also  for 
messages  by  electric  telegraph  must  be  reckoned :  the  whole  calculation, 
though  it  might  be  made,  would  be  too  expensive  and  laborious  for 
parish  officers ;  and  yet  they  are  not  at  liberty  to  impose  a  rate  at  a 
venture,  leaving  the  rated  party  to  reduce  it,  but  must  make  such  an 
assessment  as  they  can  expect  to  prove :  Rex  v.  Topham,  12  East,  546. 
The  mileage  calculation  is  easy,  since  the  Company  are  obliged  to  keep 
and  render  an  account  of  their  gross  receipts.  The  question  as  to  as- 
sessing railways  on  this  basis  has  never  been  directly  pronounced  upon 
*3*vn  ^  ^e  ^ourt:  tne  Opposite  principle  was  adopted,  but  with  little 
-*  discussion,  in  Regina  v.  The  London  and  South  Western  Railway 
Company,  1  Q.  B.  558,  574  (E.  C.  L.  R.  vol.  41).  In  Regina  v.  The 
Grand  Junction  Railway  Company,  4  Q.  B.  18,  22  (E.  C.  L.  R.  vol.  45), 
and  Regina  v.  The  Great  Western  Railway  Company,  6  Q.  B.  179, 195, 
202  (E.  C.  L.  R.  vol.  51),  the  mileage  principle  was  acquiesced  in. 

Rose,  contriL  This  is  the  case  of  a  parish  situated  on  a  branch  line, 
where  the  traffic  is  less  than  on  the  main  line.  The  endeavour,  from 
the  time  of  Rex  v.  Kingswinford,  7  B.  &  C.  236  (E.  C.  L.  R.  vol.  14), 
downwards,  has  been  to  ascertain  the  value  of  the  land  within  the  parish. 
Stat.  6  &  7  W.  4,  c.  96  (the  Parochial  Assessment  Act),  has  been  passed 
since  the  decision  of  that  case,  but  introduces  no  new  principle.  The 
question  must  be,  where  the  profits  are  earned,  Rex  v.  Barnes,  1  B.  4 
Ad.  113  (E.  C.  L.  R.  vol.  20) ;  and  the  assessment  is  bad,  if  it  takes  in 
profits  accruing  out  of  the  parish.  Rex  v.  Kingswinford  must  govern 
the  present  case.  Baylby,  J.,  said  there  that,  «*  If  the  profit  arising 
from  a  given  quantity  of  land  vary  in  different  parishes,  the  rate  must 
vary  in  the  same  proportion :"  the  mileage  principle  cannot  be  adopted 
in  such  a  case ;  and  this  is  confirmed  by  Rex  v.  IJoking,  4  A.  &  E.  40, 
50  (E.  C.  L.  R.  vol.  31).  In  the  present  instance,  then,  the  only  in- 
quiry must  be,  what  a  tenant  would  give  for  the  occupation  of  that  part 
of  the  Company's  land  which  lies  in  Westbere.  Regina  v.  The  Cam- 
bridge Gas  Light  Company,  8  A.  &  E.  73  (E.  C.  L.  R.  vol.  35),  was  a 
case  not  bo  analogous  to  that  of  a  navigation  as  the  case  of  a  railway  is. 
There  the  earnings  accrued  from  one  entire  system  of  works,  and  it 
^qcoi  might  be  said  that  at  each  *moment  the  supply  of  gas  was  con- 
"-*  tributed  by  all  the  mains  and  pipes  together,  as  by  one  machine. 
At  any  rate  there  appears  to  have  been  no  mode  but  the  one  there 
adopted,  in  which  an  apportionment  could  have  been  made.     And  in  that 


15  ADOLPHUS  &  ELLIS.  N.  8.  352 

case  Rex  v.  Kingswinford,  7  B.  &  C.  235  (E.  G.  L.  R.  vol.  14),  was 
recognised.  In  the  cases  of  The  Grand  Junction(a)  and  Great  Western(J) 
Railway  Companies,  cited  on  the  other  side,  the  mileage  principle  was 
merely  consented  to  for  the  purposes  of  the  particular  case ;  and,  in 
Regina  v.  The  London  and  South  Western  Railway  Company,  1  Q.  B. 
558,  the  law,  as  laid  down  by  the  Court,  is  with  the  present  appellants. 
Regina  v.  Mile  End  Old  Town,  10  Q.  &  B.  208  (E.  C.  L.  R.  vol.  59), 
and  Regina  v.  The  Hammersmith  Bridge  Company,  post,  p.  369,  are 
also  in  favour  of  the  estimate  by  parochial  earnings.  [Erlb,  J.  Do 
yon  argue  that  the  expenses  are  to  be  apportioned  as  they  are  really 
incurred  in  each  parish  ?  As,  for  instance,  if  there  is  in  a  particular 
parish  a  deep  cutting  where  the  earth  falls  in  every  winter.  Or,  if  the 
branch  railway  is  a  dead  loss,  is  it  to  be  assessed  for  an  aliquot  portion 
of  the  profits  of  the  whole  line  ?  But  you  will  say  it  is  enough  if  you 
can  destroy  the  mileage  principle,  without  setting  up  any  other.]  It  is. 
The  appellants  are  not  bound  to  show  how  the  rate  ought  to  be  made. 
If  there  are  difficulties,  the  Legislature  must  provide  for  them.  But  the 
difficulties,  as  to  detail,  are  not  so  great  as  the  respondents  suggest. 
The  Companies  do  keep  accounts  of  the  journeys  of  each  passenger. 
Parish  officers  *assess  upon  such  an  estimate  as  they  are  able  to 


frame,  without  regard  to  the  rule  laid  down  in  Rex  v.  Topham, 
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12  East,  546 ;  and  the  Sessions  call  upon  appellants  to  begin,  and  show 
how  they  are  over  assessed.-  Our.  adv.  vult. 


The  QUEEN  v.  The  MIDLAND  Railway  Company. 

On  appeal  by  The  Midland  Railway  Company  against  a  rate  for  the 
relief  of  the  poor  of  the  parish  of  Basford,  in  the  county  of  Notting- 
ham, the  Sessions  confirmed  the  rate,  subject  to  a  case  which  stated 
shortly  that  the  railway  runs  through  several  parishes  and  many  coun- 
ties, and  is  in  length  453  miles ;  of  which  lfths  of  a  mile  lie  in  the 
respondent  parish.  The  whole  railway  is  maintained  and  worked  in  the 
usual  manner  by  the  Company,  under  their  special  acts.  At  the  trial 
of  the  appeal,  the  point  in  dispute  between  the  parties  was  as  to  the 
principle  upon  which  the  rateable  value  of  the  occupation  by  the  Com- 
pany of  the  Ifth  of  a  mile  of  railway  lying  within  the  parish  of  Bas- 
ford ought  to  be  ascertained.  The  principle  contended  for  by  the 
respondents  was,  that  the  rateable  value  ought  to  be  estimated  on  what 
is  called  the  mileage  principle  ;  that  is,  by  calculating  the  total  rateable 
value  of  the  occupation  by  the  Company  of  the  whole  line  of  the  Mid- 
land railway,  including  the  If  ths  of  a  mile  in  question,  and  then  dividing 
that  amount  by  the  number  of  miles  of  the  whole  line,  so  as  to  obtaii 

(a)  Regina  v.  The  Great  Junction  Railway  Company,  4  Q.  B.  18  (E.  C.  L.  R.  vol.  45). 
(6)  Regina  r.  The  Great  Western  Railway  Company,  6  Q.  B.  179  (E.  C.  L.  R.  vol.  51). 
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an  average  of  the  rateable  value  of  the  occupation  of  each  mile ;  and 
that  consequently  the  rateable  value  of  the  If  ths  of  a  mile  of  railway 
Widl  0CCUP*ed  by  the  Company  in  *Basford  would  bear  the  same  pro- 
J  portion  to  the  total  rateable  value  of  the  whole  Midland  Railway, 
as  If  th  bears  to  453. 

The  principle  contended  for  by  the  appellants  was,  that  the  rateable 
value  of  the  If  ths  of  a  mile  of  railway  occupied  by  the  Company  in 
Basford  ought  to  be  estimated  with  reference  solely  to  the  net  profits 
earned  by  the  railway  within  that  parish,  and  without  any  reference  to 
the  amount  of  net  profits  earned  elsewhere,  or  to  the  rateable  value  of 
any  portion  of  the  railway  lying  in  any  other  parish. 

The  rate  had  been  made  upon  the  principle  contended  for  by  the 
respondents. 

The  Court  of  Quarter  Sessions,  by  their  order,  confirmed  the  rate, 
subject  to  the  opinion  of  this  Court. 

If  this  Court  should  be  of  opinion  that  the  principle  contended  for 
by  the  respondents  was  correct,  the  order  of  Sessions  was  to  be  con- 
firmed. If  the  Court  should  be  of  opinion  that  the  principle  contended 
for  by  the  respondents  was  incorrect,  then  the  order  of  Sessions  and  the 
rate  were  to  be  quashed.  • 

The  case  was  argued  in  Trinity  term,(a)  1850. 

B.  Hall  and  S.  C.  Denison,  in  support  of  the  order  of  sessions.  The  sole 
question  is,  whether  the  mileage  principle  is  tenable.  It  is  not  disputed 
that  the  object  in  all  questions  of  rating  is  to  get  at  the  net  value  of  the 
occupation  as  defined  in  stat.  6  &  7  W.  4,  c.  96 :  and,  where  the  property 
to  be  rated  lies  entirely  within  the  parish,  or  that  portion  which  lies  in  the 
parish  is  in  its  nature  severable  from  the  rest,  that  may  readily  be  done 
♦orcn  by  ^estimating  the  rent  at  which  it  might  let.  But  in  such  a  case 
J  as  this,  where  the  property  to  be  rated  is  a  fragment  of  one 
entire  thing  which  does  not  lie  entirely  within  the  parish,  and  that  frag- 
ment is  in  its  nature  valueless  unless  occupied  in  conjunction  with  a 
portion  of  the  concern  which  lies  out  of  the  parish,  this  simple  test  can- 
not be  applied.  If  we  could  suppose  this  If  ths  of  a  mile  of  railway 
offered  in  lease  as  a  separate  property,  it  is  obvious  that  no  one  but  the 
occupiers  of  the  line  at  each  end  could  afford  to  give  anything  for  it: 
and  the  Midland  Railway  Company  would  probably  pay  almost  any  rent 
rather  than  be  deprived  of  the  link  joining  the  two  portions  of  their 
line.  Actual  letting  therefore,  being  out  of  the  question,  on  what  prin- 
ciple is  the  net  value  to  be  calculated?  It  cannot  be  ascertained  with 
accuracy :  all  principles  can  be  but  approximations ;  and  the  principle 
to  be  adopted  is  the  one  which  approximates  most  nearly  to  the  truth. 
Considering  the  nature  of  Railway  property,  the  mileage  principle  is  the 
closest  approximation  possible.  [Lord  Campbell,  C.  J.  If  the  receipts 
and  expenses  attendant  on  each  mile  were  the  same,  it  would  be  not  an 

(a)  May  29th.    Before  Lord  Campbell,  C.  J    Pattxson,  Couridge,  and  Erlb,  Ja. 
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approximation,  but  absolutely  right.]  It  would;  but  that  rarely  or 
never  is  the  case.  It  is  not  practically  possible  for  the  overseers  or  the 
justices  to  ascertain  or  apportion  the  receipts  and  expenses  as  really 
due  to  each  mile.  The  nature  of  the  occupation  of  a  railway  must  be 
considered.  A  line  of  railway  is  occupied  by,  a  company  who  carry  on 
the  traffic  themselves :  none  but  the  occupiers  of  the  railway  can,  in 
practice,  work  the  trains :  and  the  rateable  value  is  the  value  of  the 
occupation  to  such  a  Company  carrying  on  such  a  trade ;  Regina  v.  The 
London  and  South  Western  Railway  *Coinpany,  1  Q.  B.  558  (E.  r^„rA 
C.  L.  R.  vol.  41),  Regina  v.  The  Grand  Junction  Railway  Com-  L  ° 
pany,  4  Q.  B.  18  (E.  C.  L.  R.  vol.  48),  Regina  v.  The  Great  Western 
Railway  Company,  6  Q.  B.  179  (E.  C.  L.  R.  vol.  51).  The  occupations 
of  a  canal,  a  gaswork,  and  a  waterwork  are  of  a  different  kind.  In  a 
canal  the  traffic  may  be,  and  often  is,  worked  by  other  persons  than  the 
occupiers,  so  that  the  net  profit  to  the  occupier  of  a  portion  of  the  canal 
can  readily  be  ascertained  when  the  gross  traffic  over  that  portion  is 
known ;  and  in  a  gas  or  waterwork  an  increase  in  the  local  receipts  is  not 
attended  with  any  increase  in  the  expenses.  The  analogy  between  the 
cases  is  imperfect,  and,  like  all  imperfect  analogies,  only  misleads.  In 
working  a  railway  the  expenses  are  incurred  in  such  a  way  that  they 
cannot  be  locally  apportioned.  The  Company  cannot  send  a  single 
passenger  along  the  portion  of  the  line  in  Basford  unless  they  keep  up 
their  whole  establishment  so  as  to  work  the  rest  of  their  line ;  and  they 
cannot  earn  anything  through  traffic,  unless  they  occupy  and  keep  in 
order  the  link  in  Basford  parish.  It  is  conceivable  that  the  cost  of 
keeping  up  a  particular  portion  of  the  line  may  greatly  exceed  the  gross 
receipts  earned  on  that  portion,  and  yet  leave  its  occupation  of  great 
value  to  the  Company  occupying  the  line  at  each  end.  The  receipts 
and  expenses  are  blended  together  in  one  whole.  The  object  of  the 
Legislature  is  that  all  rateable  property  should  be  rated  equally.  This 
is  attained  by  the  mileage  principle.  There  is  a  minor  object,  namely, 
that  the  amount  of  rate  levied  should  be  divided  amongst  the  parishes 
in  proportion  to  the  value  of  the  property  in  each.  That  latter  object 
cannot  in  the  ease  of  a  railway  be  carried  out  by  any  *principle ;  r#Q-7 
and  from  necessity  the  practice  which  attains  the  more  important  L 
object  must  be  acquiesced  in. 

M.  D.  Hill  and  Willmcre^  for  the  appellants-  It  is  of  little  conse- 
quence to  the  Company  whether  the  mileage  principle  or  another  be 
adopted,  provided  one  principle  be  uniformly  applied  all  along  the  line. 
At  present  the  parishes  rate  them  on  the  mileage  principle  when  the 
local  receipts  are  below  the  average  of  the  line,  and  on  the  principle  of 
local  earnings  when  the  local  receipts  are  above  the  average.  In  the 
present  case  the  mileage  principle  has  been  adopted ;  and  that,  it  is 
conceded,  is  unequal.     The  question  is  not  what  is  the  best  principle, 
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but  whether  that  is  the  right  one.  [Coleridge,  J.  Must  we  not  see 
that  some  principle  is  better,  before  we  can  pronounce  this  wrong? 
Lord  Campbell,  C.  J.  Perfect  equality  in  apportioning  the  rate  cannot 
be  obtained  under  any  principle ;  but  perfect  justice  and  law  may  be, 
and  is,  attained  by  laying  down  the  principle  that  comes  as  near  as  is 
practicable  to  perfect  equality.]  The  mileage  principle  assumes  that 
all  the  lines  occupied  by  the  same  Company  are  essentially  part  of  one 
indivisible  concern.  The  railways  were  never  combined  with  any  such 
object  in  view.  If  The  Midland  Railway  Company  were  to  be  amalga- 
mated with  its  neighbour,  The  London  and  North  Western  Company, 
the  mileage  of  the  united  Company  would  be  very  different  from  what 
it  is  now ;  yet  how  could  the  fact,  that  the  two  corporations  were  made 
one,  at  once  raise  the  rateable  value  of  the  property  in  Basford,  and 
lower  the  rateable  value  of  the  property  of  The  London  and  North 
Western  Company  in  London,  or  in  Liverpool  ?  It  is  a  fundamental 
^orQ-i  *vice  in  the  mileage  principle,  that  it  makes  the  rateable  value 
-■  mainly  depend  on  the  unity  of  occupation,  a  circumstance  which 
is  purely  accidental,  and  ought  not  to  be  taken  into  account  at  all.  The 
true  principle  is  this ;  the  receipts  really  earned  in  consequence  of  the 
occupation  of  that  portion  of  the  line  locally  situate  in  the  parish,  and 
the  expenses  properly  attributable  to  those  receipts,  must  be  ascertained 
as  accurately  as  possible.  The  Company  may  be  driven  to  produce 
their  books  and  furnish  the  necessary  data :  and,  though  it  may  be  diffi- 
cult to  apportion  them  fairly,  it  is  not  impossible.  At  all  events  a  much 
nearer  approximation  to  the  true  value  may  thus  be  obtained  than  is 
given  by  the  mileage  principle.(a)  Our  adv.  vult. 

In  Hilary  vacation  (February  22d),  1851,  the  judgment  of  the  Court 
in  the  three  cases  was  delivered  by 

Coleridge,  J.  These  cases  have  stood  over  for  consideration  for 
some  time.  The  first  was  argued  before  all  the  present  members  of  the 
Court,  except  my  Lord  Campbell  ;  and,  as  it  raises  the  only  question 
which  is  for  decision  on  the  other  two,  it  will  be  convenient  to  dispose 
of  it  first.  Our  judgment  on  that  point  in  this  case  will  dispose  of  the 
other  two  cases. 

The  first  question  is  as  to  the  principle  on  which  the  rate  was  to  be 
imposed :  whether  upon  what  has  been  called  the  mileage  principle,  that 
is  by  treating  the  whole  line  of  railway,  trunk,  and  branches,  as  one 
#q  Q1  entire  subject-matter,  and  the  whole  rateable  value,  *however 
-*  constituted,  as  entire,  and  then,  for  the  purpose  of  rating,  dividing 
it  among  the  mixed  parishes  simply  according  to  the  distance  which  the 
line  passes  through  each  ;  or  upon  the  ordinary  principle  of  ascertaining 
the  actual  rateable  value  of  the  land  occupied  by  the  Company  in  each 
parish  by  the  rules  which  are  applicable  to  any  other  land  occupied  by 
other  bodies  or  persons  for  other  purposes. 

(a)  The  argument  in  Kegina  c.  Midland  Railway  Company  ia  reported  by  C.  Blackburn,  E**i 
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The  judicial  decision  of  this  question  has  hitherto  been  avoided  by 
agreement  and  mutual  concession ;  and  we  have  delayed  to  pronounce 
our  judgment  on  it,  not  so  much  from  the  difficulty  of  determining  the 
rule  of  law,  as  from  that  which  arises  on  its  practical  application.  This 
presses  particularly  against  what  is  called  the  parochial  principle.  How 
are  you,  by  any  means  now  in  the  power  of  parish  authorities,  to  ascer- 
tain the  particulars  of  profit,  and  the  outgoings,  from  a  comparison 
between  which  the  rateable  value  of  the  land  occupied  is  to  be  deduced, 
both  profit  and  outgoings  being  affected  by  circumstances  spread  through 
the  whole  line  ?  On  the  other  hand,  against  the  mileage  principle  is  to 
be  urged  that,  although,  as  regards  the  railway  company,  an  entire  body 
with  an  entire  interest,  it  is  matter  of  indifference  how  you  divide  a  rate, 
assumed  to  be  entire,  for  the  whole  line,  yet,  as  the  parishes  are  bodies 
with  separate  interests,  there  is  a  manifest  injustice  in  attributing  to 
the  same  space  of  land  the  same  proportionable  share  of  the  whole  rate 
everywhere  (the  land  in  the  several  parishes  notoriously  earning  the 
profits,  and  occasioning  the  outgoings,  in  very  different  proportions) ; 
because  you  cannot  do  this  without  depriving  some  parishes  of  what 
they  should  receive,  in  order  to  give  to  others  what  they  should 
*not.  If,  however,  the  legal  principle  be  clearly  ascertained,  it  r3|8qfiA 
is  clear  that  the  difficulties  in  applying  it,  or  even  the  practical  L 
imperfection  which  circumstances  may  occasion  in  applying  It,  are  not 
to  influence  our  decision.  It  is  unnecessary  to  consider  what  the  force 
of  the  argument  would  be,  if  it  could  be  shown  that  there  was  an  abso- 
lute impossibility  of  applying  it;  for  nothing  like  that  exists  in  the 
present  case. 

Now  upon  the  legal  principle  we  have  no  doubt.  The  poor  rate,  and 
the  principles  of  its  assessment,  are  entirely  statutory ;  stat.  6  &  7  W. 
4,  c.  96,  made  expressly  with  a  view  "  to  establish  one  uniform  mode  of 
rating  for  the  relief  of  the  poor,"  prescribes  the  rule:  the  rate  must 
"be  made  upon  an  estimate  of  the  net  annual  value  of  the  several 
hereditaments  rated  thereunto,"  such  value  to  be  arrived  at  in  the  man- 
ner stated  in  the  1st  section.  The  subject  is  parochial ;  the  inquiry  is 
to  be  conducted  by  parochial  authorities  with  limited  powers :  if  any 
matters  specified  in  the  section  are  locally  situated  without  the  parish, — 
that  is,  if  any  such  affect  the  amount  of  "  the  net  annual  value"  or  "  rent 
at  which  the  same  might  reasonably  be  expected  to  let," — they  will  of 
necessity  fall  within  the  range  of  the  inquiry.  But  beyond  this  the 
principle  does  not  go.  This  principle,  so  limited  and  understood,  was 
not  first  created  by  the  statute  just  mentioned :  the  Court  had  decided, 
so  early  as  1827,  in  the  case  of  Rex  v.  Kingswinford,  7  B.  &  C.  236 
(E.  C.  L.  R.  vol.  14),  that  it  was  to  be  found  in  the  original  statute  of 
Elizabeth  :(<*)  and  since  that  decision  it  has  been  uniformly  applied  to 
cases  where  the  same  party,  whether  company  or  individual,  occupies  in 

(a)  Stat  43  Elii.  e.  2. 
VOL.  XV.— 28  T 
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*qfill  different  Parishes  land  forming  one  entire  property,  such  'ass 
J  canal,  though  the  profits  may  be  earned  in  different  proportion 
and  with  a  different  rate  of  outgoings  in  each.  The  value  which  the 
land  occupied  in  each  parish  produces,  after  the  due  allowances,  is  that 
upon  which  the  occupier  is  to  be  rated  in  each.  It  is  unnecessary  to 
cite  more  authorities  in  support  of  a  proposition  now  become  settled ; 
the  decisions  will  be  found  to  flow  in  a  remarkably  uniform  current  since 
the  case  last  cited.  Whether  the  circumstances  of  railways,  which  were 
in  1836  a  comparatively  infant  interest,  escaped  the  notice  of  the  Legis- 
lature, or  were  advisedly  thought  not  to  need  any  special  provision, 
certain  it  is  that  none  was  made :  and,  as  in  its  broad  principles  the 
occupation  of  a  railway  company  does  not  differ  from  that  of  a  canal 
company,  a  court  of  law  has  no  choice  but  to  apply  to  it  the  same  general 
law  under  which  in  its  terms  it  certainly  falls. 

It  is  to  be  remembered  that  the  amount  of  the  assessment  on  a  par- 
ticular occupier  is  a  question  between  that  occupier  and  the  rest  of  the 
contributors  to  the  whole  rate :  and  that  the  consideration  of  that  occu- 
pier's relation  to  the  contributors  to  another  rate  in  another  parish  is  irrele- 
vant to  this  question ;  he  may  be  rated  in  that  other  parish  too  high  or 
too  low ;'  but  this  is  a  matter  which  does  not  interest  the  contributors  to 
the  first-named  rate ;  nor  have  they  influence  in  the  settlement  of  it. 
And  this*  suggests  an  answer  to  a  difficulty  raised  on  the  argument  in 
this  case.  «  If  you  give  Croydon  the  full  benefit  of  all  the  earnings 
made  by  the  railway  in  the  parish,  what  is  to  be  done  in  the  case  of  a 
parish  on  some  branch  line  in  which  the  Company  may  work  to  a  loss  ?" 
The  answer  is,  that  that  case  must  be  decided,  when  it  arises,  between 
the  Company  and  {hat  parish,  on  the  same  principle  precisely  as  the 
*36°1  *Present>  without  reference  to  Croydon.  This  is  quite  distinct, 
however,  from  the  consideration  of  any  expenses,  wherever  arising, 
which  the  occupier  can  show  to  be  necessary  for  keeping  the  heredita- 
ment, which  is  the  subject  of  the  assessment,  at  the  value  which  is  made 
the  measure  of  it.  The  language  of  the  statute  is  quite  general  on  this 
point,  and  lets  in  all  considerations  which  are  necessary  for  the  just  pro- 
tection of  the  Company  in  each  parish.  Whatever  difficulty  there  may 
be  in  applying  this  principle,  it  has  been  in  fact  overcome  in  the  present 
case.  Here,  under  circumstances  more  than  commonly  complicated,  the 
Sessions  have  presented  us  with  calculations  to  meet  the  parochial  as 
well  as  the  mileage  principle :  they  are  exclusively  the  judges  of  the 
fact :  and  we  must  assume  that  they  have  been  able  to  arrive  at  a  just 
conclusion.  Nor,  indeed,  does  it  appear  to  us  under  any  circumstances 
to  be  insuperably  difficult  to  impose  the  rate  fairly,  if  only  the  interested 
parties  will  deal  candidly  with  each  other.  We  cannot  assume  that  they 
will  deal  otherwise :  but,  if  the  Company  should  improperly  refuse  to 
the  overseers  of  any  parish  information  which  it  is  in  their  power  to  afford 
and  is  proper  to  be  afforded  for  the  purpose  of  fixing  the  assessment 
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on  them  justly,  they  must,  if  properly  dealt  with,  be  the  sufferers.  The 
257th  section  (a)  gives  the  overseers  a  right,  under  a  very  stringent  pen- 
alty, to  the  inspection  of  certain  accounts,  which  the  Company  are,  by 
the  same  section,  compelled  to  keep  under  another  serious  penalty. 
These  accounts  would  suffice  for  a  rude  assessment,  deficient  indeed  in 
making  due  allowance  for  outgoings;  but  that  deficiency  would  press  on 
the  Company  itself.  By  the  *192d  section,(o)  however,  they  are  r+oao 
required  to  keep  and  make  up  half-yearly  a  <<  particular  account" 
"of  the  money  received  by  or  for  the  use  of  the  said  Company,"  "of 
the  charges  and  expenses  attending  the  making,  maintaining,  and  car- 
rying on  the  said  undertaking,  and  of  all  other  the  receipts  and  expendi- 
ture of  the  said  Company"  up  to  the  period  of  making  the  account. 
The  materials  for  making  up  this  account  must  be  in  the  possession  of 
the  Company :  and,  although  they  are  not  required  to  produce  either  to 
the  overseers,  it  is  manifestly  their  interest  to  do  so ;  because  out  of 
them  is  to  arise  the  evidence  on  which  the  claim  for  deductions  must  be 
supported ;  and,  if  they  will  not  afford  the  information  necessary  for 
these  being  duly  made,  they  must  expect  that  any  court  of  justice  will 
presume  against  them :  it  is  but  fair  to  intend  that  the  evidence  which 
they  withhold  would  not,  if  produced,  have  warranted  greater  deductions 
than  those  already  made.  There  is,  moreover,  the  further  substantial 
consideration,  that,  in  all  litigation,  even  if  successful,  they  must,  as 
considerable  ratepayers,  at  all  events  contribute  very  largely  to  their 
opponents'  expenses*  These  circumstances,  it  cannot  be  doubted,  will 
have  their  practical  weight. 

On  these  broad  principles,  therefore,  that  the  statute  provides  but  one 
rule,  and  intends  to  secure  uniformity,  that  we  have  no  power  to., 
substitute  another,  that  the  decisions  hitherto  are  consistent,  and  that 
there  is  no  insuperable  difficulty  in  the  practical  working  of  the  rule,  we 
are  of  opinion  that  the  respondents  are  right  in  their  principle  of  assess- 
ment, and  that  upon  this  point  our  judgment  must  be  for  them. 

We  may  observe  that  by  the  Railway  Clauses  Consolidation  Act,  1845, 
8  &  9  Vict.  c.  20,  s.  107,  railway  ^companies  within  its  operation  r*qfi4 
are  bound  to  make  up  annually  an  account  showing  the  total  *- 
receipts  and  expenditure  under  the  several  distinct  heads,  and  to  trans- 
mit a  copy  to  the  overseers  of  every  parish  through  which  their  lines 
pass. 

The  second  question  submitted  to  us  is  on  the  right  to  a  deduction 
from  the  rateable  value,  in  order  to  countervail  the  depreciation  which 
takes  place  in  the  value  of  the  permanent  way,  and  to  maintain  it  in  a 
state  to  command  the  supposed  rent  which  is  the  measure  of  the  assess- 
ment. As  a  general  principle,  we  do  not  understand  the  respondents  \o 
deny  that  a  deduction  for  the  purpose  here  stated,  and  as  stated,  is  proper 

(a)  Of  iUt  7  W.  4  A  1  Vict  c  oxiz.     See  ante,  p,  314,  note  (a), 
(ft)  Ant*,  p.  314,  note  (a). 
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to  be  made.  The  objection  which  they  raise  to  the  particular  claim  of 
the  Company  is  founded  on  two  circumstances :  first,  that  the  proper 
provision  is  already  made  under  a  head  called  working  expenses ;  in 
which  we  do  not  agree ;  secondly,  that,  if  more  may  be  at  any  time  neces- 
sary, the  necessity  has  not  yet  arisen,  because  the  Company  has  not  yet 
incurred  the  expense,  nor  laid  by  from  their  receipts  any  sum  to  meet  it 
when  it  shall  arise.  This  question,  under  nearly  the  same  circumstances, 
came  before  the  Court  in  the  case  of  Regina  v.  The  Great  Western 
Railway  Company,  6  Q.  B.  179, 203  (E.  C.  L.  R.  vol.  51),  and  was  decided 
against  the  Company.  But  we  are  desired  to  review  that  decision. 
We  there  said  that  we  thought  such  an  expense,  as  distinct  from  mere 
annual  repair,  fell  under  the  same  principle,  and  was  an  unobjectionable 
head  of  deduction  when  it  should  either  be  actually  incurred  or  pro- 
vided for ;  but  we  thought  that,  as  no  allowance  would  be  made  for  annual 
repairs  in  any  year  in  which  no  repairs  took  place,  so  none  should  be 
*oftr-,  made  for  this  *annual  depreciation  in  value  unless  at  least  there 
-*  funds  set  aside  to  meet  it  when  it  should  be  thought  expedient  to 
do  the  work  of  renewal.  In  that  case,  too,  there  was  a  further  circum- 
stance, which  had  some  influence  on  our  judgment,  and  which  is  not 
found  here :  that,  whatever  expense  had  been  in  fact  incurred,  the  Com- 
pany had  chosen,  rightly  or  wrongly,  at  all  events  conclusively  on  them- 
selves, to  make  a  charge  on  their  capital  and  not  on  their  receipts ; 
converting  it  therefore  into  landlord's  improvements  rather  than  tenant's 
repairs.  The  difficulty  which  we  now  feel  arises  from  the  same  fact, 
that  no  charge  has,  in  fact,  either  by  way  of  outlay  or  setting  apart, 
been  made  on  the  Company's  receipts.  If  the  depreciation  be,  as  pro- 
bably it  is,  both  certain  and  capable  of  an  annual  average,  though  not 
proper  to  be  in  fact  repaired  annually/  we  think  it  should  be  met  by 
laying  by  a  certain  sum  annually ;  and  that,  if  the  Company,  in  order 
to  swell  their  dividend  or  for  any  other  motive,  neglect  to  do  so,  they 
act  unlawfully  in  one  of  two  ways :  either  they  make  a  dividend  which 
in  substance  impairs  their  capital,  because  they  throw  a  burthen  on  the 
latter  which  ought  to  be  deducted  from  the  former  (and  this  is  in  viola- 
tion of  the  193d  section  of  their  act,(a))  or  they  cast  the  whole  burthen 
of  a  heavy  restoration  of  the  permanent  way  on  the  dividend  of  some 
future  year,  to  the  manifest  injury  of  the  then  proprietors,  and  for  the 
unfair  benefit  of  the  present  body.  In  such  case,  too,  there  may  possi- 
bly arise  some  difficulty  in  resisting  the  claim  to  be  allowed  the  whole 
deduction  from  the  rate  of  the  year  in  which  the  expense  shall  be  actu- 
ally incurred,  although  it  would  be  manifestly  unjust  to  allow  it  twice 
over,  first  in  detail  annually,  and  then  in  *the  lump.  This  diffi- 
culty was  met  in  the  argument  by  instancing  the  ordinary  case 
of  house  property,  as  to  which  a  larger  difference  is  made  between 
"gross  estimated  rental"  and  "  rateable  value"  than  in  the  case  of  land, 

(a)  7  W.  4  *  1  Vict  c.  cxxix.    Ante,  p.  814,  316,  note  (a). 


♦366] 


15  ADOLPHUS  &  ELLIS.  N.  S.  366 


on  account  of  this  very  annual  depreciation  of  the  thing  itself,  and  the 
necessary  prospective  restoration ;  and  yet,  it  was  said,  you  never  in* 
quired  whether  the  owner  did  in  fact  lay  by  a  portion  of  his  annual  rent 
to  meet  that  distant  expense. 

We  have  considered  this  question  with  much  attention.  And,  upon 
the  whole,  we  think  that  the  Company  are  entitled  to  a  deduction  on 
this  head.  We  cannot  make  a  substantial  distinction  between  this  and 
house  property,  or  any  other  of  a  perishable  nature,  which  must  require 
renewal :  and,  although  we  think  that  the  Company  ought  to  set  apart 
the  sum  which  they  claim  to  deduct,  we  cannot  compel  them  to  do  so  in 
this  indirect  way.  And  we  think  that,  whenever  the  time  shall  come 
for  actually  making  the  restoration,  they  will  be  estopped  from  claiming 
more  than  that  annual  deduction  which  they  now  insist  on,  exactly  as  a 
landlord  could  not  claim  to  deduct  the  expense  of  restoration  made  by 
him  of  a  house.  The  rate,  therefore,  will  be  amended  by  reduction 
according  to  the  calculation  made  by  the  Sessions  in  this  respect. 

The  third  question  arises  on  what  is  called  the  exchange  toll.  The 
substance  of  the  transaction  between  the  appellants  and  The  South 
Eastern  Railway  Company,  out  of  which  this  arises,  appears  to  be  this : 
that  the  traffic  of  the  latter  is  to  pass  free  over  a  certain  portion  of  the 
line  of  the  former,  in  consideration  of  the  traffic  of  the  former  passing 
free  over  a  certain  portion  of  the  line  of  the  latter.  A  certain  distance, 
between  two  and  three  miles,  of  the  appellants'  line,  *within  the  r3|8q/»7 
parish  of  Croydon,  is  affected  by  this  arrangement.  We  think  L 
that  the  Sessions  rightly  decided  this  to  be  rent  in  kind,  earned  by  this 
land.  It  seems  to  us  exactly  the  same  in  substance  as  if  so  many  tickets 
▼ere  daily  issued  without  money  paid  for  them  to  the  South  Eastern 
Railway  Company,  in  return  for  so  many  received  from  them.  The 
tickets  mutually  transferred  would,  on  either  side,  represent  so  much 
money  earned.  But  then  we  think  these  earnings  must  be  subject  to 
exactly  the  same  deductions  as  if  they  were  received  in  money.  The 
rate,  therefore,  will,  in  this  respect,  be  amended  according  to  the  prin- 
ciple now  laid  down. 

The  only  remaining  point  in  this  case  turns  upon  the  narrow  question, 
from  what  date  the  overseers  ought  to  make  their  calculations  as  to  the 
assessment  on  the  Company.  The  date  of  the  rate  is  the  20th  Novem- 
ber, 1847  ;  and,  as,regards  the  Company,  it  is  based  on  a  half-yearly 
statement  published  by  them  on  the  10th  August,  but  made  up  only  to 
the  30th  June  preceding.  In  the  interval  between  the  30th  June  and 
20th  November,  the  value  of  the  working  plant  of  the  Company  had  been* 
as  the  Sessions  have  found,  not  improperly,  increased  from  260,000?. 
to  350,000/.  The  deduction  on  this  outgoing  the  Company  claim  to 
be  entitled  to :  and  we  think  they  are  entitled  to  it%  If  this  allowance 
had  been  attended  with  the  consequence  of  quashing  the  rate,  we  should 
have  been  of  a  different  opinion :  but,  as  the  rate  may  be  amended,  the 
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Sessions  ought  to  avail  themselves  of  every  light  that  can  he  afforded 
them  down  to  the  latest  period  antecedent  to  the  actual  making  of  the 
rate,  in  order  to  bring  it  to  the  greatest  possible  accuracy.  The  over- 
*ofi«l  seers,  in  making  a  prospective  rate,  are  to  make  it  on  *the  sup- 
-J  posed  prospective  value  ascertained  by  them,  as  well  as  they  can, 
from  the  latest  evidence  in  their  power  as  to  antecedent  value.  It  can- 
not be  required  of  them  that  the  assumed  value  and  the  actual  value 
should  correspond  with  perfectly  minute  accuracy ;  and  they  were  quite 
justified  in  making  their  rate  on  the  latest  published  account,  if  that 
was  the  latest  information  they  had  or  could  be  reasonably  expected  to 
procure :  and  we  should  not  think  a  rate  ought  to  be  quashed  where  this 
had  been  done.  But,  if  the  Company  had  communicated  to  them  this 
new  fact  before  the  rate  made,  no  doubt  they  ought  to  have  taken  it  into 
account,  if  they  believed  it ;  and,  if  they  did  not,  and  on  appeal  the 
Company  had  satisfied  the  Sessions  of  the  fact,  the  appeal  ought  to  have 
succeeded.  So,  now  and  equally,  we  think,  if  the  Sessions  are  put  in 
possession  of  a  fact  which  existed  before  the  rate  made,  as  it  is  not  the 
absolute  duty  of  the  Company  to  volunteer  information,  if  the  fact  will 
have  the  effect  of  reducing  the  assessment  and  approximating  it  more 
nearly  to  actual  accuracy,  they  should  amend  the  rate  accordingly. 

We  have  now  disposed  of  all  the  questions  of  principle  raised  in  this 
case.  The  sums  and  quantities  the  parties  will  have  no  difficulty  in 
settling  according  to  the  statements  in  the  case.  In  The  Queen  v.  The 
London,  Brighton,  and  South  Coast  Railway  Company,  the  rate  was 
amended. 

In  The  Queen  v.  The  South  Eastern  Railway  Company,  and  in  The 
Queen  v.  The  Midland  Railway  Company,  the  order  of  Sessions  and 
rate  were  quashed.(a) 

(a)  See  the  next  two  cases. 


*3691  *The  Q^EEN  v-  The  HAMMERSMITH  Bridge  Company.(a) 
J  [Feb.  2,  1849.] 

A  company  were  authorised  to  build  a  bridge  across  a  river,  which  separated  the  parishes  H. 
and  B.,  and  to  take  toll  for  passing  the  bridge,  which,  by  the  act,  was  to  be  considered  u 
situate  half  in  H.  and  half  in  B.  They  were  also  empowered  to  make  roads  and  approaches  to 
the  bridge,  on  each  eiat  of  the  river,  and  to  take  toll  for  the  roads,  separately,  or  jointly 
with  the  tolls  for  the  bridge.  They  did  make  the  roads ;  and  these  roads  formed  the  only 
approaches  to  the  bridge,  and  were  of  unequal  length  in  the  two  parishes.  The  Company 
ereoted  a  toll-gate  in  H.,  and  there  took  toll. 

Held  (without  any  decision  on  the  rateability  in  respect  of  the  roads),  that,  in  respect  of  the 
bridge  and  its  appurtenances,  the  Company  were  to  be  assessed  on  an  equal  sum  in  the  two 
parishes  upon  the  profit  of  the  whole  bridge,  after  proper  deductions,  the  amount  of  which, 
including  the  cost  of  maintaining  the  roads,  the  Sessions  found  as  a  fact 

On  appeal  by  The  Hammersmith  Bridge  Company  against  a  poor 

(a)  This  is  the  case  referred  to  in  Regina  v.  South-Eastern  Railway  Company,  ante:,  p.  362. 
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rate  for  the  parish  of  Hammersmith,  whereby  the  Company  was  rated 
upon  the  sum  of  4752.  as  the  net  rateable  value  of  a  moiety  of  the  Ham- 
mersmith Suspension  Bridge  with  the  appurtenances,  the  Sessions 
amended  the  rate  by  reducing  it  to  3602.,  subject  to  the  opinion  of  this 
Court  on  a  case,  the  material  parts  of  which  were  as  follows. 

By  an  act  of  parliament,  passed  in  the  5th  year  of  G.  4,(a)  amended 
hy  another  act,  passed  in  the  *ninth  year  of  the  same  reign,(J)  r+oyn 
the  Company  were  incorporated,  and  certain  powers  were  given 
to  them. 

(a)  5  G.  4,  o.  exit,  local  and  personal,  public,  "for  building  a  bridge  over  the  river  Thames 
from  the  hamlet  of  Hammersmith  in  the  county  of  Middlesex,  to  the  parish  of  Barnes  in  the 
cvranty  of  Surrey,  and  for  making  convenient  roads  and  avenues  to  communicate  with  such 
bridge." 

Sect  1,  reciting  that  the  erection  of  a  bridge  over  the  Thames  from  Hammersmith  in  the 
parish  of  Fulham  in  the  oounty  of  Middlesex  to  the  opposite  bank  in  the  parish  of  Barnes  in 
the  county  of  Surrey,  with  convenient  roads,  Ac,  will  improve  the  means  of  communication, 
4c,  incorporates  the  Company  by  the  name  of  The  Hammersmith  Bridge  Company. 

Sect  63  empowers  the  Company  to  build  and  maintain  a  bridge  across  the  Thames  from  a 
place  named  in  Hammersmith  to  the  opposite  bank  in  the  parish  of  Barnes,  "  with  convenient 
roads  and  approaches  to  the  said  bridge  at  each  end  thereof." 

Sect  66  enacts :  "  That  it  shall  be  lawful  for  the  said  Company  or  their  committee  of  manage- 
ment to  make  or  cause  to  be  made  one  or  more  proper  and  commodious  road  or  roads  from  the 
north  end  of  the  said  intended  bridge,  to  communicate  with  the  turnpike  road  or  street  at  Ham- 
mersmith aforesaid,  and  also  one  or  more  proper  and  commodious  road  or  roads,  to  make  a  com- 
munication between  the  said  intended  bridge  and  the  village  of  Barnes  and  the  roods  leading 
from  London  to  Richmond :"  (power  to  enter  on  lands,  Ac). 

Sect  121  enacts :  "  That  the  said  Company  or  their  committee  shall  and  may,  as  soon  as 
conveniently  may  be  after  a  passage  shall  be  made  over  the  said  intended  bridge,  cause  to  be 
erected  and  set  up  a  turnpike  gate  or  gates,  or  toll  gate  or  gates,  at  or  upon  the  said  bridge,  or 
at  or  upon  some  or  one  of  the  said  roads  or  avenues  leading  thereto,  belonging  to  the  said  Com- 
pany, at  any  part  or  parts  thereof,  and  from  time  to  time  shall  and  may  remove  the  same  turn- 
pike or  toll  gate,  or  turnpikes  or  toll  gates,  and  erect  or  set  up  another  turnpike  or  toll  gate,  or 
other  turnpikes  or  toll  gates  in  lieu  thereof,  at  any  place  upon  any  port  of  the  said  bridge,  or 
roads,  and  shall  and  may  from  time  to  time  erect,  provide,  and  maintain  such  toll  houses  and 
other  conveniences  near  or  adjoining  to  the  said  turnpike  or  toll  gate  as  the  said  Company,  or 
the  majority  of  them,  or  their  committee  of  management  for  the  time  being,  shall  think  proper; 
and  the  respective  tolls  following  shall  be  demapded  and  taken  at  the  turnpike  or  toll  gate, 
turnpikes  or  toll  gates  to  be  erected  as  aforesaid,  by  such  person  or  persons  as  the  said  committee 
of  management  shall  from  time  to  time  appoint  as  aforesaid,  before  any  foot  passenger,  or  any 
horse,  mule,  ass,  or  other  beast,  or  any  coach,  wagon,  cart,  or  other  carriage,  shall  be  permitted 
to  pats  or  return  over  the  said  bridge  or  through  the  same ;  (that  is  to  say,)"  Ac :  then  follows 
» table  of  tolls. 

Sect  137  enacts :  "  That  after  the  said  bridge  shall  have  been  completed,  the  same  shall  be 
tpvblie  bridge,  and  all  persons  with  or  without  horses,  cattle,  and  carriages  shall  have  free 
liberty,  upon  payment  of  the  tolls  by  this  act  granted,  or  without  any  payment  after  the  said 
tells  shall  have  ceased,  to  pass  over  the  same  without  any  interruption  whatsoever;  and  the 
half  of  the  sold  bridge,  when  built,  next  adjoining  to  the  county  of  Middlesex  shall  be  deemed 
to  he  in  the  county  of  Middlesex,  and  part  of  and  in  the  parish  of  Fulham,  and  the  other  half 
of  the  said  bridge  adjoining  to  the  county  of  Surrey  shall  be  deemed  to  be  in  the  said  county  of 
Surrey,  and  part  of  and  in  the  parish  of  Barnes ;  but  such  bridge  shall  not  be  deemed  or  taken 
to  be  a  county  bridge  so  as  to  subject  the  said  counties  of  Middlesex  and  Surrey,  or  either  of 
them,  or  any  of  the  parishes  or  places  hereinbefore  mentioned,  to  the  repairing  or  supporting  of 
the  same,  or  any  of  the  roads  herein  directed  to  be  made  as  aforesaid." 

[h)  Stat  9  0. 4,  c  lii.  (local  and  personal,  public),  "  for  altering  and  amending  an  act  passed/* 
4e.  (5  0.  4,  c.  cxii.). 

Sect-  6  enacts :  "That  it  shall  be  lawful  for  the  said  Company,  or  their  committee  of  manage- 
fiev)?.  to  make  or  cause  to  be  made  the  said  road  from  the  north  end  of  the  said  bridge  to  com- 
mcuicate  with  the  street  at  Hammersmith  in  a  straight  and  more  westerly  direction,  and  also  to 
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♦3711  **n  Pur8Uance  °f  an^  according  to  the  provisions  of  the  acta 
above  recited,  the  Company  have  erected  a  bridge  across  the 
Thames,  and  have  formed,  made,  and  fenced  in  one  road  from  the  north 
end  of  the  said  bridge,  communicating  with  the  turnpike  road  or  street 
at  Hammersmith,  which  road  is  situate  in  the  parish  (a)  of  Hammer- 
smith ;  and  two  other  roads  making  a  communication  between  the  said 
bridge  and  the  village  of  Barnes  and  the  road  leading  from  London  to 
Richmond ;  and  the  Company  have  not  made  any  roads  under  the  pro- 
visions of  the  statute  9  G.  4,  c.  lii.  s.  6. 

All  the  roads  have  been  formed  by  the  Company  upon  lands  pur- 
♦3721  chased  for  the  purpose ;  and  they  form  *the  only  approaches  to 
the  bridge.  The  bridge,  and  the  roads  or  approaches,  belong  to 
the  Company,  who  are  remunerated  by  certain  tolls  specified  in  their 
acts :  and  they  are  authorized  to  erect  toll  gates,  and  to  collect  a  por- 
tion of  the  tolls  on  the  roads  for  the  roads  alone,  and  the  remainder  on 
the  bridge ;  or  to  take  the  whole  toll  for  the  bridge  and  roads  in  one 
sum  at  any  place,  or  any  part  of  the  said  bridge  or  roads,  which  thej 
may  appoint. 

The  tolls  which  the  Company  are  entitled  to  take  under  the  acts  have 
hitherto  been  taken  at  one  gate,  which  is  placed,  with  a  toll  house,  at 
the  entrance  on  the  bridge  in  Hammersmith. 

For  the  purposes  of  this  case  it  was  admitted  that  one  moiety  of  the 
bridge  is  in  the  parish  of  Hammersmith  and  the  other  moiety  in  the 
parish  of  Barnes.  The  total  extent  of  the  three  roads  above  described 
is  in  length  6006  yards ;  of  which  length  678  yards  are  in  the  parish 
of  Hammersmith,  and  5328  yards  are  in  the  parish  of  Barnes. 

The  sum  of  720/.  was  found  by  the  Sessions  to  be  the  total  amount  of 
the  net  rateable  value  at  which  the  Company  ought  to  be  assessed  in  the 
two  parishes,  such  value  being  based  upon  the  amount  of  tolls  actually 
received,  after  making  all  lawful  deductions  and  allowances,  amongst 
which  is  the  cost  of  maintaining  the  roads  above  described. 

The  question  for  the  opinion  of  this  Court  was,  how  the  total  amount 

extend  or  make  one  or  more  proper  and  commodious  road  or  roads  from  or  oat  of  the  present 
road  at  the  north  end  of  the  said  bridge,  to  communicate  at  North  End  with  the  road  leading  to 
London  through  Brorapton." 

Sect.  15  enacts :  "  That  it  shall  be  lawful  for  the  said  Company  or  their  committee  to  cause  to 
be  erected  and  set  up  such  turnpike  gate  or  gates,  or  toll  gate  or  gates/'  "as  they  are  authorized 
to  cause  to  be  erected  by  the  said  recited  act  and  this  act,  not  only  in,  upon,  and  across  the  rosdi 
made  or  to  be  made  in  pursuance  of  the  said  recited  act  or  of  this  act  respectively,  bot  also 
across  or  on  the  side  or  sides  of  any  part  of  the  said  roads  respectively  where  any  highway  shall 
or  may  join  and  meet  the  same,  and  from  time  to  time"  to  remove  such  gate  or  gates  and  erect 
another  or  others  "  in  lieu  thereof,  at  any  other  place  upon  any  part  of  the  said  roads  respec- 
tively; and  the  respective  tolls  following  shall  be  demanded  and  taken  at  the  turnpike  or  toll 
gate,  turnpikes  or  toll  gates,  to  be  erected  as  aforesaid,  by  such  person  or  persons  as"  the  com- 
mittee  shall  appoint,  "  before  any  horse,"  Ac,  "  or  any  coach,"  Ac,  "  or  other  carriage,  shall 
be  permitted  to  pass  or  return  over  the  said  roads  respectively,  or  through  the  same;  that  is  to 
say,"  Ac 

(a)  It  appears,  from  the  two  acts  mentioned,  that,  at  the  time  of  their  passing,  Hantmersmilk 
was  a  hamlet  in  the  parish  of  Fulham. 
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of  the  net  rateable  value  at  which  the  Company  is  assessed  ought  to  be 
divided  between  the  parishes  of  Hammersmith  and  Barnes. 

If  the  Court  should  be  of  opinion  that  it  should  be  divided  in  equal 
moieties,  the  alteration  made  by  the  *  Sessions  was  to  stand  con-  r*Q7o 
firmed.  If  the  Court  should  be  of  opinion  that  it  should  be 
divided  in  proportion  to  the  quantity  of  land  occupied  by  the  bridge  and 
roads  in  each  parish  respectively,  the  rate  was  to  be  further  amended 
by  reducing  the  sum  of  360/.  to  110/. 

The  case  was  argued  in  Michaelmas  term, (a)  1848. 

PaMey  and  Willes,  in  support  of  the  order  of  Sessions.  The  Sessions 
did  rightly  in  assessing  the  Company  in  Hammersmith  parish  at  half 
the  net  profits  of  the  tolls.  Half  the  bridge  lies  in  the  parish  ;  and  the 
whole  of  the  bridge  contributes  equally  to  the  net  profits.  It  is  true 
that  the  net  profits  are  indirectly  increased  by  the  approaches,  which 
are  of  different  lengths  in  the  parishes  of  Hammersmith  and  Barnes : 
but  the  toll  is  earned  by  the  use  of  the  bridge :  the  approaches  merely 
facilitate  the  use.  It  does  not  follow  from  the  comparative  lengths  of 
the  approaches  that  the  part  of  the  bridge  occupied  in  one  parish  earns 
more  or  less  than  the  part  of  the  bridge  occupied  in  the  other.  Sect. 
63  of  stat.  5  G.  4,  c.  cxii.,  authorizes  building  the  bridge,  with  convenient 
roads  and  approaches ;  sect.  66  authorizes  making  the  roads  from  each 
end  of  the  bridge ;  sect.  121  enables  the  Company  to  erect  toll  gates  on 
the  bridge  or  roads,  and  take  there  certain  tolls  before  any  passenger, 
fcc,  shall  be  permitted  to  pass  over  the  bridge  through  such  gates ;  sect. 
137  makes  half  of  the  bridge  to  be  situate  in  each  parish.  The  toll 
therefore  is  merely  earned  by  passing  the  bridge ;  and  the  profits  are 
thus  equal  in  the  two  *parishes.  Stat.  9  G.  4,  c.  lii.,  by  sect.  6,  r*oy ^ 
gives  power  to  extend  the  roads  on  the  Hammersmith  side :  but 
it  appears  that  this  has  not  been  acted  on.  The  proper  deductions  have, 
as  the  case  finds,  been  .allowed  for.  To  transfer  to  the  assessment  in 
Barnes  any  part  of  the  amount  assessed  upon  the  Hammersmith  half 
of  the  bridge,  by  reason  of  the  roads  in  Barnes  which  aid  in  producing 
the  profits  of  the  bridge,  would  be  to  fall  into  the  very  absurdity  which 
is  pointed  out,  as  an  inadmissible  principle,  in  the  judgment  in  Rex  t>. 
Lower  Mitton,  9  B.  &  C.  810,  819  (E.  C.  L.  R.  vol.  17) :  « It  might  as 
well  be  contended  that  the  profits  of  a  bridge,  which  would  not  arise 
unless  there  were  roads  to  it,  or  of  land  rendered  more  valuable  by 
roads  in  an  adjoining  parish,  should  be  rated  in  part  only  in  the  parish 
in  which  such  bridge  or  land  is  situate."  Suppose  these  roads  had  been 
situate  wholly  in  parishes  which  contained  no  part  of  the  bridge :  could 
the  profits  of  the  bridge  have  been  partly  assessed  in  the  parishes  where 
the  roads  lay  ?  [Coleridge,  J.  Why  are  not  the  roads  equally  rateable 
with  the  bridge  ?]  The  roads  are  used  by  the  public,  under  sect.  137 
of  stat.  5  G.  4,  c.  cxii. ;  and  no  part  of  the  money  paid  on  the  bridge 

(«)  November  15th.    Before  Lord  Dkjtk  aw,  C.  J.,  Colbrwob,  Wightmax,  and  Ehlb,  Ja. 
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is  paid  for  such  use  of  the  road,  except  as  conducing  to  the  use  of  tlie 
bridge.  In  Rex  v.  Barnes,  1 B.  &  Ad.  113  (E.  C.  L.  R.  vol.  20),  Littlk- 
dale,  J.,  said,  "the  tolls  are  payable  for  passing  over  the  bridge." 
In  Rex  v.  The  Aire  and  Calder  Navigation  Company,  9  B.  ft  C.  820 
(E.  G.  L.  R.  vol.  17),  an  attempt  was  made  to  rate  a  company  as  occu- 
piers of  land  in  which  they  had  only  an  easement,  that  of  using  it  for  a 
navigation,  no  interest  in  the  soil  being  given  them :  and,  after  it  had 
been  decided  that  no  such  rate  could  be  laid,  it  was  attempted,  in  a 
♦3751  8econ(*  case  °f  ^ex  *v*  The  Aire  and  Calder  Navigation,  3  B.  k 
Ad.  139  (E.  C.  L.  R.  vol.  23),  to  rate  the  Company  as  occupiers 
of  a  dam  which  held  the  water  up :  but  this  Court  disallowed  the  rate, 
and  said  that  the  attempt  was  to  evade  the  former  decision,  inasmuch 
as  rating  the  dam  on  the  ground  of  its  conducing  to  the  supply  of  water 
would  in  effect  be  rating  the  water,  which  could  not  be  done.  The  dam 
in  that  case  answers  to  the  roads  in  this.  In  Regina  v.  Mile  End  Old 
Town,  10  Q.  B.  208  (E.  C.  L.  R.  vol.  59),  the  value  of  the  reservoirs, 
which  contributed  to  the  supply  of  water  by  means  of  pipes,  was  first 
deducted  from  the  whole  rateable  value ;  and  then  the  remaining  net  profits 
were  distributed  among  the  different  parishes  occupied  by  the  pipes,  in 
the  proportion  of  the  earnings  in  each  parish.  The  roads  here  answer 
to  the  reservoirs :  and  the  proper  deductions  are  already  made  in  the 
case :  the  only  remaining  question  is  as  to  the  distribution  of  the  residue. 
[Coleridge,  J.  Must  not  that  be  according  to  the  space  occupied?] 
According  to  the.  space  occupied  by  that  which  directly  earns  the  profits. 
One  half  of  the  bridge  is  as  valuable  as  the  other.  Indeed  it  would 
make  no  difference  if  the  roads  also  were  included.  For  all  the  road 
on  one  side  must  contribute  exactly  as  much  as  all  the  road  on  the  other, 
since  any  one  passing  over  the  bridge  would  use  the  approaches  on  both 
sides.  The  expense  of  the  roads  is  greater  on  one  side  than  the  other: 
but  that  is  a  deduction,  and  has  been  already  allowed. 

Bodkin  and  Prentice,  contra.  By  sect.  15  of  stat.  9  G.  4,  c.  lii.,  tolls 
are  to  be  taken  before  passing  or  returning  "over  the  said  roads."  Sup- 
♦  ITfil  P08e  fc^e  art^c^a^  *communications  occupied  by  the  Company  on 
J  each  side  of  the  bridge  to  contribute  in  an  unascertained  propor- 
tion to  the  traffic  on  the  bridge,  the  Company  would  be  rated  for  that 
occupation  in  such  proportions  as  might  be  considered  most  nearly  to 
represent  the  respective  contributions;  and  this,  in  default  of  other 
estimates,  would  be  considered  to  be  the  proportion  of  the  lengths  of  the 
rouds.  A  more  exact  estimate,  no  doubt,  might  be  often  obtained,  as  in 
Regina  v.  Mile  End  Old  Town,  10  Q.  B.  208  (E.  C.  L.  R.  vol.  59). 
But,  when  it  is  otherwise,  the  space  occupied  furnishes  the  test :  which 
test  was  acted  on  in  Regina  v.  The  Cambridge  Gas  Light  Company, 
8  A.  k  E.  73  (E.  C.  L.  R.  vol.  35).  And  the  same  test  is  applicable, 
of  course,  where  every  part  contributes  equally  to  the  profit ;  Rex  *. 
Woking,  4  A.  &  E.  40  (E.  C.  L.  R.  vol.  31).     Rex  v.  Lower  Mitton, 
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9  B.  k  C.  810  (E.  C.  L.  R.  vol.  17),  is  inapplicable :  the  profit  there 
was  earned  by  the  use  of  the  lock  in  the  particular  parish,  not  by  the 
general  transit.  In  Rex  v.  The  Aire  and  Galder  Navigation,  3  B.  &  Ad. 
139  (E.  C.  L.  R.  vol.  23),  the  rate  was  disallowed  because  it  would  have 
had  the  effect  of  rating  what  had  been  decided  not  to  be  rateable.  But 
here  the  profits  earned  on  the  bridge  are  admitted  to  be  rateable. 
[Erle,  J.  Would  a  tenant  give  more  for  the  road  and  bridge  in  one 
parish  than  for  the  road  and  bridge  in  the  other,  merely  because  there 
.was  more  land  in  one  than  in  the  other  ?]  According  to  the  principle 
contended  for  on  the  other  side,  much  of  the  land  would  escape  rate 
altogether.  [Erle,  J.  The  roads  are  rather  a  cause  of  deduction  than 
of  increase,  as  in  Regina  v.  Mile  End  Old  Town.]  Our.  adv.  milt. 

♦Lord  Denman,  C.  J.,  in  the  vacation  after  Hilary  term,  1849  r*«77 
(February  2d),  delivered  the  judgment  of  the  Court.  *■ 

This  case  is  to  be  decided  by  the  application  of  the  principle  for 
apportioning  rateable  value  where  the  rateable  subject  producing  such 
Take  is  situate  in  several  districts. 

If  the  entirety  of  the  works  can  be  divided  into  two  parts,  the  first 
directly  producing  the  value  and  the  second  indirectly  conducing  to  such 
production,  such  division  should  be  made.  Then,  all  the  expenses  inci- 
dental to  the  second  part,  including  the  rates  to  which  it  may  be  liable, 
being  deducted  from  the  gross  proceeds,  and  the  net  rateable  value 
being  ascertained,  such  value  is  to  be  apportioned  among  the  districts 
in  which  the  first  part,  viz.  the  part  directly  producing  the  value,  is 
situate,  in  the  ratio  of  the  portion  of  that  value  produced  in  each 
district 

The  bridge  itself  is  the  direct  source  of  the  rateable  value,  the  pas- 
sage over  the  river  being  that  which  is  paid  for :  the  approaches  indi- 
rectly conduce  to  that  production,  and  would  probably  be  valueless  if 
the  bridge  was  taken  away. 

The  bridge,  then,  being  the  direct  source  of  rateable  value,  and  the 
net  rateable  value  being  duly  ascertained,  such  net  value  is  to  be  divided 
between  the  two  parishes  in  which  the  bridge  is  situate,  in  the  ratio  of 
the  value  produced  in  each  parish.  Now,  as  the  value  arises  from  the 
transit  afforded  by  the  bridge,  and  as  every  portion  of  the  line  of  the 
bridge  contributes  equally  to  produce  this  value,  the  rateable  value 
must  therefore  be  apportioned  among  the  parishes  according  *to  r^q^ 
the  length  of  the  bridge  in  each  parish ;  that  is,  here,  in  equal  L 
tnoieties. 

The  approaches  stand  in  the  same  relation  to  the  bridge  as  stations 
and  warehouses  to  railways,  reservoirs  and  wharfs  to  canals,  aqueducts 
and  mains  to  water  supplies,  gasometers  and  mains  to  gas  burners.  And 
the  principle  for  dividing  the  direct  from  the  indirect  sources  of  profit, 
for  rating  the  indirect  sources,  and  for  apportioning  the  residuary  net 
rateable  value  among  the  districts  in  which  the  direct  source  was  situate. 
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was  explained  in  Regina  v.  Mile  End  Old  Town,  10  Q.  B.  208  (E.  C. 
L.  R.  vol.  59). 

We  would  add  that  this  judgment  is  confined  to  the  apportionment 
of  the  net  rateable  value,  which  is  assumed  to  be  correctly  obtained, 
and  has  no  reference  to  any  question  as  to  the  rateability  of  the 
approaches  themselves.  Order  confirmed.(a) 

(a)  See  the  next  case. 


*The  QUEEN  v.  The  GREAT  WESTERN  Railway  Company. 
379J  [June  7,  1851.] 

(The  GREAT  WESTERN  Railway  Company  v.  TILEHURST). 

The  Great  Western  Railway  Company  were  assessed  to  the  poor  for  2}  miles  of  their  line,  situate 
in  parish  T.,  being  part  of  a  branch  of  The  Great  Western  Railway,  purchased  by  the  Company 
from  certain  projectors,  and  incorporated  with  the  Company's  line  by  act  of  parliament 

This  branch  (from  Reading  to  Hungerford)  was  worked  by  the  Company  as  part  of  their  general 
line ;  but  a  certain  number  of  engines  and  carriages  and  a  certain  number  of  officers  and  ser- 
vants were  appropriated  to  it  It  might  have  been  worked  as  an  independent  railway,  bat 
would  then  have  required  more  stock  and  expenditure.  No  separate  account  of  receipU  and 
expenditure  in  respect  of  the  branch  was  kept  The  expenses  were  not  in  the  proportion  of 
the  actual  gross  receipts,  on  any  part  of  the  line ;  nor  were  the  gross  receipts  or  the  exptn*ei 
uniform  throughout  the  line.  The  Company's  profits  arose  wholly  from  carriage ;  and  no  en- 
gines or  carriages  but  theirs  used  the  line. 

The  respondents  took  as  the  ground  of  assessment  the  rent  at  which  the  entire  Great  Westers 
Railway  and  branches,  with  its  appurtenances,  including  stations,  might  be  expected  to  Ut 
from  year  to  year  on  the  terms  of  the  Parochial  Assessment  Act,  6  <k  7  W.  4,  c.  96.  This  rent 
they  ascertained  by  taking  the  whole  actual  receipts  for  the  trunk  and  branches  for  a  year,  and 
deducting  the  annual  expenditure,  classified  under  the  heads,  principally,  of  Maintenance  of 
way,  stations  and  works  :  Locomotive  account :  Carrying  account ;  and  General  charges? 
and,  from  the  balance,  they  made  a  further  deduction  for  interest  on  capital  inverted  in 
movable  stock,  and  for  tenant's  profits,  including  profits  of  trade :  they  also  deducted  the 
annual  value  of  the  stations,  which  were  rated  apart  from  the  line  of  railway.  The  rateable 
value  being  thus  settled,  they  ascertained  the  gross  actual  yearly  receipts  on  each  mile  and 
portion  of  a  mile  in  parish  T.,  and  assessed  the  appellants  in  respect  of  the  2}  miles  within 
T.  in  the  ratio  which  those  yearly  receipts  bore  to  the  gross  actual  yearly  receipts  on  the 
whole  line  and  branches,  calculating  the  rateable  value  per  mile  in  T.  in  the  same  proportion 
to  the  whole  rateable  value  (excluding  stations)  as  the  gross  receipts  in  T.  bore  to  the  total 
gross  receipts. 

The  appellants  contended  that  assuming  the  rateable  value  of  the  whole  railway  to  be  the  right 
basis  for  each  parish,  and  to  be  rightly  ascertained,  it  ought  to  be  distributed  along  the  line, 
and  apportioned,  on  each  part,  in  the  ratio  of  the  net  earnings  or  net  profits  accruing  in  that 
part  and  not  in  the  ratio  of  the  gross  receipts.  They  estimated  the  rateable  value  by  taking 
the  gross  annual  receipts  per  mile,  as  calculated  by  the  respondents,  and  deducting  the  actual 
expenses  of  each  mile.  These  they  ascertained,  for  the  present  purpose,  by  computing  the 
actual  expenses  incurred  on  the  branch  alone  (such  as  Maintenance  of  way,  Ac. :  Salaries  of 
servants,  Ac,  on  the  branch :  Lighting  and  office  expenses  on  the  branch  :  Annual  repair  of 
carriages  used  on  the  branch :  Costs  of  running  engines  on  the  branch :  Rates  and  taxes : 
Government  duty  :  Annual  rateable  value  of  stations  on  the  branch :  &c),  and  dividing 
them,  where  they  were  common  to  the  whole  branch,  by  the  number  of  miles,  and  taking  the 
result  as  the  expense  per  mile.  A  small  part  of  the  general  expenses  of  the  entire  railwaj 
(central  superintendence,  printing,  and  advertising)  was  apportioned  on  the  branch  in  the  ratio 
of  the  traffic  upon  it  and  such  portion  then  subdivided  as  before,  on  the  mileage  principle. 
The  appellants  also  made  a  deduetion  for  interest  on  capital,  and  tenant's  profits,  including 
those  of  trade,  being  a  per  centage  on  the  capital  necessarily  invested  in  the  movable  stock 
employed  on  the  branch :  and  this  deduction  also  they  distributed  over  the  branch  by  a  mileage 
proportion.    If  these  deductions  were  allowed,  they  exceeded  the  receipts ;  and  the  branch 
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to  not,  in  itself,  profitable,  nor  would  the  occupation  of  it,  alone,  by  a  tenant,  be  beneficial ; 
bat  it  was  profitable  to  the  Company  as  proprietors  of  the  railway  generally,  by  bringing 
traffic  to  the  main  line. 
Quart,  whether  the  appellant*  or  the  respondents,  if  either,  had  laid  down  principles  of  assess- 
ment which  the  Court  could,  in  the  present  state  of  the  law,  declare  to  be  oorrect 

On  appeals  to  the  Berkshire  Quarter  Sessions,  April,  1850,  by  The 
Great  Western  Railway  Company,  against  certain  rates  made  respect- 
ively for  the  relief  of  *the  poor  of  Tilehurst  and  of  several  other 
parishes,  the  Sessions  confirmed  the  rates  on  the  following  terms :  L 
That  the  appeals  should  be  referred  to  the  arbitration  of  two  barristers 
(with  power  to  refer  any  matter  in  difference  between  them  to  a  third 
party  named  by  them),  who  were  to  decide  at  what  amount  the  several 
rates  should  stand :  and  that  the  arbitrators,  if  they  should  deem  it 
necessary  or  expedient,  should  make  a  separate  award  in  the  nature  of 
a  special  case  on  one  or  more  of  the  said  appeals,  in  such  terms  and  way 
as  would  enable  either  of  the  parties  to  the  said  appeals  to  take  the 
opinion  of  the  Court  of  Queen's  Bench  thereon ;  and  that  they  might 
defer  their  award  on  the  residue  of  such  appeals  so  as  to  enable  them  to 
make  a  final  award  in  conformity  with  the  opinion  of  the  said  Court ; 
and  that  they  should  order  the  said  rates  to  be  amended  in  conformity 
with  such  award.  The  arbitrators  made  their  award  in  the  case  of 
appeal  against  the  Tilehurst  poor-rate,  for  the  purpose  of  enabling  the 
parties  to  that  appeal  to  take  the  opinion  of  this  Court.  The  case  was, 
substantially,  as  follows. 

The  Great  Western  Railway  Company  are  assessed  to  the  relief  of 
the  poor  of  Tilehurst,  by  a  rate  made  on  20th  April,  1849,  in  respect 
of  land  occupied  by  them  as  a  portion  of  the  line  of  the  said  railway, 
being  part  of  a  branch  of  the  said  railway,  from  Reading  to  Hungerford, 
called  the  Berks  and  Hants  Railway.  The  appellants  in  their  grounds 
of  appeal  complained,  in  substance,  that  they  were  assessed  in  *re-  r#QQ1 
spect  of  the  said  railway  at  an  amount  exceeding  its  just  rateable  L 
value. 

The  Reading,  Newbury,  and  Hungerford  branch  of  The  Great  Western 
Railway  is  25£  miles  in  length.  It  was  originally  projected  by  certain 
persons  incorporated,  under  8 tat.  8  &  9  Vict.  c.  xl.  (local  and  personal, 
public),  by  the  name  of  "  The  Berks  and  Hants  Railway  Company." 
The  48th  section  of  the  last-mentioned  statute  enabled  The  Great 
Western  Railway  Company  to  purchase,  and  the  Company  incorporated 
by  the  said  act  to  sell  and  transfer,  the  said  undertaking  to  The  Great 
Western  Railway  Company,  and  directed  that,  on  the  completion  of  such 
purchase,  The  Great  Western  Railway  Company  should  have  and  hold 
the  said  undertaking,  and  that,  from  and  after  the  completion  of  such 
purchase,  the  Company  by  that  act  incorporated  should  be  dissolved,  and 
the  buildings  and  works  thenceforth  become  part  of  the  Great  Western 
Railway.  By  virtue  of  the  above  provisions  The  Great  Western  Railway 
Company  became  the  proprietors  of  the  Berks  and  Hants  railway ;  and 
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thereupon,  by  a  subsequent  act,  9  &  10  Vict.  c.  xiv.  (local  and  personal, 
public),  it  was  enacted  that  the  same  should  become  thenceforth  part  of 
the  Great  Western  Railway. 

The  Berks  and  Hants  Railway  was  constructed  at  the  cost  of  the 
appellants,  and,  on  its  completion  in  1848,  was  opened  for  traffic  as  a 
branch  of  the  Great  Western  Railway,  and  has  been,  ever  since  its  com- 
pletion,  and  at  the  time  of  the  making  of  the  hereinbefore  mentioned  rate 
was,  and  still  is,  worked  by  the  appellants  as  part  of  the  entire  railway 
known  by  the  name  of  The  Great  Western  Railway:  but  a  certain 
number  of  engines  and  carriages  are  appropriated  to  it ;  and  a  certain 
♦number  of  officers  and  servants  are  employed  exclusively  on  that 
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branch.     No  separate  account  of  receipts  and   expenditure  in 


respect  of  the  branch  is  kept  by  the  appellants ;  but  such  receipts  and 
expenditure  are  included  in  the  general  half-yearly  revenue  accounts 
laid  before  the  proprietors;  and  no  separate  annual  account  in  abstract, 
showing  the  total  receipts  and  expenditure  in  respect  of  the  branch,  is 
prepared  by  the  appellants  so  as  to  be  furnished  to  the  overseers  of  the 
poor  of  the  several  parishes  through  which  the  said  branch  passes,  in  con- 
formity with  stat.  8  &  9  Vict.  c.  20.(a)  The  branch  line  could  be  worked 
(as  originally  intended  to  be)  as  a  separate  railway,  under  independent 
management ;  but  this  would  require  a  larger  movable  stock  and  a 
greater  expenditure  than  the  Company  now  actually  employ  or  bestow 
on  it.  The  actual  expenses  of  the  Company  are  not  in  the  proportion 
of  the  actual  gross  receipts,  either  on  the  branch  or  throughout  the 
entire  railway ;  nor  are  either  such  gross  receipts  or  such  expenses  at 
one  uniform  rate  per  mile  throughout  the  entire  railway.  The  profits 
of  the  Company  are  wholly  derived  from  the  carriage  of  passengers  and 
goods :  and  none  but  the  Company's  engines  and  carriages  run  on  the 
line. 

The  respondents  computed  the  rateable  value  of  such  portion  of  the 
Baid  railway  as  follows.  They  estimated  the  rent  at  which  the  entire 
Great  Western  Railway  trunk  and  branches,  with  its  appurtenances, 
including  stations,  might  reasonably  be  expected  to  let  from  year  to 
year,  free  of  all  usual  tenant's  rates  and  taxes  and  tithe  commutation 
rent  charge,  and  deducting  therefrom  the  probable  average  annual  cost 
^qqo-1  of  repairs,  insurance,  and  other  expenses  necessary  to  maintain 
-J  the  said  railway  in  a  state  to  command  such  rent :  and  such  rent, 
for  the  purpose  of  the  present  award,  is  to  be  taken  to  be  such  portion 
of  the  net  annual  profits  of  the  Company,  after  making  all  proper 
deductions  in  respect  of  tenant's  profits,  including  the  profits  of  trade, 
as  a  tenant  from  year  to  year  might  be  reasonably  expected  to  give  for 
the  right  to  occupy  such  railway  as  a  carrier. 

The  mode  in  which  such  estimated  rental  was  calculated  is  as  follows. 
The  respondents  ascertained  the  actual  annual  receipts  of  the  Company, 

(a)  Railways  Clauses  Consolidation  Act,  1845.    Sect  107. 
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occupying  as  carriers  the  entire  Great  Western  Railway,  trunk  and 
branches,  from  the  carriage  of  passengers  and  goods  over  the  said  rail- 
way between  1st  January,  1849,  and  30th  December,  in  the  same  year. 
From  this  they  deducted  the  actual  annual  expenditure  of  the  Company 
daring  the  same  period,  under  the  following  heads : 

1.  Maintenance  of  way,  station!  and  works. 

2.  Locomotire  account* 

Enginemen  and  firemen.    Waste.    Oil.     Tallow  and  firewood.    Labourers  and  cleaners. 
Cost  of  superintendence,  including  clerks,  firemen,  and  office  charges.    Repairs  of  engines 
and  tenders,  comprising  wages,  materials,  Ac,  4c.    Coke  and  coal  consumed  by  locomotive 
engines.     Rates,  taxes,  lighting  and  gas.    Repairs  of  buildings,  turntables,  Ac. 
J.  Carrying  account,  comprising  the  expense  of 

Guards,  police  and  inspectors.  Porters.  Clothing.  Carriage  and  wagon  repairs.  Stores 
consumed.     Stores,  disbursements,  lighting  and  gas  at  stations. 

4.  General  charges,  including 

Superintendence  and  clerks.  Stationery  account  Disbursements  and  ticket*.  Sundry  offion 
expenses.  Advertising,  postages,  Ac.  Travelling  expenses,  Ac  Loss  on  light  gold.  Law 
charges.    Medical  expenses. 

5.  Disbursements  for  repairs  and  alterations  of  stations :  and  insurance. 

6.  Compensation  for  accidents;  returns  ami  allowances. 
?.  Government  duty  on  gross  receipts  from  passengers. 
8.  Rates  and  taxes. 

•9.  General  offices  for  direction,  salaries,  and  office  expenses. 

10.  Law  stationer's  accounts  for  copying.  [*384 

The  above  deductions  comprise  the  actual  annual  trade  expenditure 
of  the  Company,  and  also  their  actual  annual  expenditure  from  1st 
January,  1849,  to  30th  December  following,  necessary  to  maintain  the 
railway  and  its  appurtenances  in  complete  repair,  and  the  movable 
stock  of  the  Company,  including  engines,  tenders,  and  carriages  of  all 
descriptions,  in  effective  working  order  and  condition.  The  difference 
between  the  actual  annual  receipts  of  the  Company  and  such  deductions 
the  respondents  considered  to  be  the  net  annual  profits  of  the  Company 
as  such  occupiers  of  the  entire  railway.  They  then  assumed  an  amount 
of  capital  invested  in  the  entire  movable  stock  employed  in  the  trade, 
which  for  the  purposes  of  the  present  rate  is  to  be  taken  to  be  correct, 
and  deducted  from  such  net  annual  value  a  per  centage  on  such  capital 
in  respect  of  interest  and  tenant's  profits,  including  the  profits  of  trade, 
which  for  the  purpose  of  this  rate  is  to  be  taken  as  the  proper  per 
centage  in  that  behalf.  The  residue  they  considered  to  represent  the 
net  annual  value  of  the  entire  Great  Western  Railway  trunk  and  branches, 
with  its  appurtenances,  including  the  stations,  within  the  meaning  of  the 
Parochial  Assessment  Act.  They  further  deducted  the  annual  value 
of  the  stations,  which  are  rated  apart  from  the  line  of  railway. 

Having  thus  ascertained  the  rateable  value  of  the  whole  railway, 
minus  the  stations,  they  ascertained  the  gross  actual  annual  receipts  of 
the  Company  in  respect  of  each  mile  and  portion  of  a  mile  of  railway 
in  their  parish :  and  they  assessed  the  appellants  in  respect  of  the  said 
two  miles  and  a  half  of  railway  in  their  parish  *in  the  ratio  which  rj|eqoK 
sach  annual  receipts  bore  to  the  gross  actual  annual  receipts  of  ^ 
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the  Company  in  respect  of  the  entire  Great  Western  Railway  trunk  and 
branches,  the  rateable  value  of  a  mile  of  railway  in  the  respondent 
parish  being  calculated  in  the  same  proportion  to  the  rateable  value  of 
the  whole  line  of  railway,  exclusive  of  the  stations,  as  the  gross  actual 
annual  receipts  in  respect  of  such  mile  bore  to  the  total  of  such  actual 
annual  receipts  of  the  Company. 

The  appellants  contended  that,  assuming  the  rateable  value  of  the 
whole  railway  to  be  the  right  basis  of  the  rate  in  each  parish,  and  that 
such  rateable  value  had  been  correctly  ascertained  by  the  respondents, 
it  ought  to  be  distributed  along  the  line,  and  apportioned,  on  each  part 
of  it,  in  the  ratio  of  the  net  earnings  or  net  profits  accruing  to  the 
appellants  in  respect  of  that  part,  and  not  in  the  ratio  of  the  gross 
receipts.  And,  for  the  purpose  of  supplying  to  the  Court  of  Quarter 
Sessions  the  means  of  amending  the  rate,  they  estimated  the  rateable 
value  in  the  following  manner.  They  took  the  gross  receipts  per  mile 
per  annum  in  the  respondent  parish  exactly  as  the  respondents  had 
done ;  and  they  deducted  from  these  the  actual  expenses  of  each  mile, 
ascertained  or  estimated.  In  order  to  do  this,  they  ascertained  the 
actual  expenses  incurred  on  the  branch  alone ;  and  where  those  expenses 
were  common  to  the  entire  branch  they  divided  such  expenses  by  the 
number  of  miles  in  the  branch ;  and  they  considered  the  result  to  be  the 
expense  of  each  mile  in  the  branch.  A  small  portion  of  the  general 
expenses  of  the  entire  railway,  being  those  of  central  superintendence, 
printing,  and  advertising,  were  apportioned  on  the  branch  in  the  ratio 
of  the  business,  or  traffic  upon  it ;  and  such  portion  was  then  subdivided 
*3ftfli  *as  before  on  *ke  miteage  principle.  The  following  are  the 
-I  expenses  and  deductions  estimated  as  above  and  claimed  by  the 
appellants : 

1.  Maintenance  of  way,  including  actual  annual  repairs  of  way,  rails,  fences,  Ac,  at  per  mile. 

2.  Salaries  of  servants,  police,  Ac,  on  the  branch,  per  mile. 

3.  Lighting  and  office  expenses  on  the  branch,  and  share  (apportioned*  as  above)  of  general 

expenses  of  central  superintendence,  printing  and  advertising,  per  mile. 

4.  Annual  repair  of  carriages  used  on  the  branch,  per  mile. 

5.  Actual  cost  of  running  engines  on  the  branch,  per  mile. 

6.  Rates  and  taxes  per  mile. 

7.  Government  duty. 

8.  Annual  rateable  value  of  the  stations  on  the  branch  only,  at  per  mile. 

9.  Estimated  sum  per  mile  per  annum  for  renewal  and  reproduction  of  rails  and  frame  work  of 

the  branch  railway,  over  and  above  the  actual  cost  of  maintenance  of  way  and  annual 
repairs  specified  above,  No.  1. 
10.  Estimated  sum  per  mile  for  renewal  and  reproduction  of  movable  stock  employed  on  the 
said  branch,  over  and  above  the  annual  repairs  specified  above.(o) 

Articles  9  and  10  are  not  annual  expenses  actually  incurred  and  paid, 
out  the  estimated  annual  sums  considered  sufficient  to  form  a  fund  for 
the  complete  renewal  and  reproduction,  when  needful,  of  the  rails  and 

(a)  Coleridge,  J.,  observed,  during  the  argument,  that  the  charges  thus  set  down  as  loeaJ 
were  for  the  benefit,  and  contributed  to  the  earnings,  of  the  whole  line  from  London  to  Hunger- 
ford.  Lord  Campbell,  C.  J.,  asked  counsel  for  the  appellants  how  they  defined  a  local  expense; 
but  no  exact  definition  was  given. 
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timber  frame  work,  and  also  of  the  engines  and  carriages  called  in  the 
above  list  of  deductions  "movable  stock."  The  appellants  do  not  now 
specifically  appropriate  any  part  of  their  revenue  to  form  a  distinct  fund 
for  either  of  these  purposes ;  but  they  retain  out  of  it  enough  to  form 
a  reserve  fund  for  all  contingencies  of  whatever  kind.  Since  the  open- 
ing of  the  railway,  a  large  sum  was  applied  to  the  renewal  of  a  part  of 
the  railway  which  had  been  worn  out ;  and  the  *expense  was  paid  r<rQfi7 
out  of  capital  and  not  of  revenue.  It  wore  out  in  a  few  years,  L 
because  lighter  materials  had  been  used  than  have  since  been  employed 
throughout  the  railway.  Since  that  time  all  needful  repairs  and  renew- 
als of  the  rails,  timber,  and  framed  work  have  been  defrayed  year  by 
year  as  they  occurred,  from  the  revenue.  With  respect  to  the  movable 
stock,  a  large  fund  was  originally  appropriated  to  its  renewal ;  but  such 
fund  has  been  since  considered  unnecessary :  and  the  expenses  of  repara- 
tion and  renewal  have  been  paid  out  of  the  annual  revenue ;  and  this  has 
hitherto  been  found  sufficient  to  keep  it  in  an  efficient  state,  but  not  to 
maintain  it  in  a  state  to  sell  for  its  cost  price  if  valued. 

The  appellants  claimed  further  to  deduct  an  annual  sum  for  interest 
on  capital  and  tenant's  profits,  including  those  of  trade,  being  a  per 
centage  on  the  capital  actually  and  necessarily  invested  by  the  Com- 
pany in  the  movable  stock  employed  on  the  branch  railway ;  this  also 
they  proposed  to  distribute,  like  other  deductions,  by  a  mileage  propor- 
tion over  the  branch. 

Assuming  the  above  deductions  to  be  properly  allowable  in  point  of 
law,  they  greatly  exceed  the  receipts,  and  the  branch  railway  is  not  in 
itself  profitable,  nor  would  the  occupation  of  it  alone  by  any  tenant  be 
a  beneficial  one ;  and  the  same  would  be  the  result  even  if  articles  9 
and  10  be  dis allowable  and  omitted :  but  it  is  profitable  to  the  Company 
as  proprietors  of  the  entire  Great  Western  Railway,  by  reason  of  the 
increased  traffic  brought  on  the  main  line,  and  the  increased  receipts 
upon  that  line  between  London  and  the  Western  termini  of  it. 

If  the  Court  shall  be  of  opinion  that  the  principle  on  which  the  assess- 
ment has  been  made  and  *apportioned  by  the  respondents  is  rj|t„ftft 
correct,  and  that  all  proper  deductions  and  allowances  have  been  *- 
made  in  computing  the  same,  then  we  find  that  the  said  assessment 
should  stand  in  its  present  amount,  that  is  to  say,  at  the  rateable  value 
of  300/.  per  mile,  exclusive  of  stations. 

If  the  Court  shall  be  of  opinion  that,  besides  the  deductions  allowed 
by  the  respondents  in  calculating  the  rateable  value  of  the  said  railway, 
the  Company  are  entitled  to  any  further  deductions  in  respect  of  any 
estimated  sum  for  the  renewal  and  reproduction  of  permanent  way,  being 
No.  9  in  the  last-mentioned  list  of  deductions,  or  to  any  per  centage  on 
the  estimated  amount  of  capital  ip vested  in  movable  stock  employed  in 
the  Company's  trade  to  form  a  fund  for  the  renewal  and  reproduction 
of  such  stock  in  addition  to  their  actual  annual  expenditure  in  its  repair 

vol.  xv.— 30  u  2 
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and  maintenance,  being  No.  10  in  the  last-mentioned  list,  then  the 
assessment  ought  to  be  reduced  accordingly  from  the  rateable  value  of 
800/.  per  mile  to  that  of  2542.  per  mile. 

If  the  Court  shall  be  of  opinion  that  the  principle  on  which  the  said 
assessment  is  made  is  not  correct,  but  that  the  principle  on  which'  the 
appellants  contend  that  the  rate  ought  to  have  been  made  is  correct, 
subject  to  the  same  question,  as  to  the  two  renewal  funds,  as  above,  then 
we  find,  award,  and  direct  that  the  rateable  value  of  the  railway  be 
taken  at  302.  per  mile,  exclusive  of  stations,  and  the  assessment  be 
reduced  accordingly ;  and  that  the  difference  between  the  same  and  the 
present  rate  be  refunded. 

And  in  the  mean  time,  and  subject  to  the  opinion  of  the  Court  upon 
the  above  state  of  facts,  we  direct  that  the  present  rate  stand. 
♦3891  *^he  ca8e  wa8  argued  in  Trinity  term,  1851,  (a)  by  Whateley, 
Peacock^  and  Bro%%  for  the  respondents,  and  Sir  F.  KeUy  and 
Smirke  for  the  appellants.  The  result  makes  it  unnecessary  to  give 
more  than  a  short  summary  of  the  arguments  on  each  side,  which  went 
into  great  detail.(J) 

Arguments  for  the  respondents. 

1.  An  allowance  has  been  made  for  renewal  and  reproduction  of  the 
permanent  way  and  the  locomotive  stock  necessary  for  working  the 
railway.  These  are  proper  items  of  deduction ;  Regina  v.  London, 
Brighton,  and  South  Coast  Railway  Company,  antfc,  p.  313.  But  the 
mode  in  which  the  Company  conduct  their  business,  as  stated  in  the 
award,  shows  that  those  items  of  expenditure  are  provided  for,  year  by 
year  as  they  occur,  out  of  the  revenue,  and  have  been  deducted ;  there- 
fore, no  further  allowance  is  to  be  made  in  respect  of  them. 

But  the  main  question  is  on  the  apportionment.  It  is  not  contended 
that  there  is  any  new  principle  of  rating  applicable  to  railways.  The 
law  was  correctly  stated  in  the  judgment  of  Baylet,  J.,  in  Rex  v.  Kings- 
win  ford,  7  B.  4*0.  236  (E.  CVL.  R.  vol.  14).  He  there  explained  that 
the  rate  should  be  made  on  the  tonnage  received  during  the  year  from 
the  carriage  of  goods  over  that  part  of  the  canal  situate  in  the  parish 
minus  the  local  expense,  that  is,  in  the  words  of  the  Court,  "  in  propor- 
tion to  the  profit  which  they"  (the  Canal  Company)  "  derive  from  the 
use  of  their  land  in  that  parish."     The  Parochial  Assessment  Act,  6  & 

*3901  ^  *^'  ^'  c<  ^  B*  *> nas  enactec*  tn*8  principle,  imposing  the  rate 

on  <<  the  net  annual  value"  of  the  hereditaments  in  the  parish, 

instanced  by  the  rent  a  tenant  from  year  to  year  would  give  with  the 

deductions  enumerated  in  the  act.     The  overseers  of  Tilehurst  have 

!  endeavoured  to  ascertain  this ;  but  in  so  doing  the  first  step,  as  they 

J  contend,  is  to  ascertain  what  a  tenant  from  year  to  year  would  give  for 

|  the  whole  railway ;  the  second  to  apportion  that  rent  to  the  part  in  the 

I  (a)  May  31st  and  June  4th.  Before  Lord  Campbell,  C.  J.,  Pattesoh,  Coleridge,  and  Erlr,  J& 

|  (&)  The  abstract  of  the  argument  for  the  respondents  has  been  furnished  to  the  Reporters  by 

Mr.  Bros;  of  that  for  the  appellants  by  Mr.  Smirke. 
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particular  parish.  A  railway,  in  the  last  case  before  the  Court,  Regina 
v.  The  London,  Brighton,  and  South  Coast  Railway  Company,  antfe, 
pp.  360,  361, (a)  is  put  on  the  same  footing  as  a  canal  for  the  pur- 
pose of  rating.  But  there  is  this  difference ;  a  tenant  would  give  an 
annual  rent  for  the  right  to  take  the  tolls  asked  on  that  part  of  the  canal 
within  the  parish,  he  paying  the  expense  of  maintaining  it :  but,  where 
the  carrying  on  a  trade  is  incident  to  the  occupation  (and  it  is  in  the 
character  of  carriers  that  the  Company  occupy),  the  supposition  that  a 
tenant  will  give  anything  for  the  portion  of  the  railway  within  the  parish 
is  absurd.  The  portion  cannot  be  the  subject-matter  of  a  tenancy ; 
therefore,  the  inquiry  must  be,  what  a  tenant  would  give  to  rent  the 
▼hole.  This  has  always  been  the  basis  of  the  rate  in  all  such  cases. 
Regina  v.  The  London  and  Southwestern  Railway  Company,  1  Q.  B.  558 
(E.  C.  L.  R.  vol.  41),  and  Regina  v.  The  Grand  Junction  Railway  Com- 
pany, 4  Q.  B.  18  (E.  C.  L.  R.  vol.  45),  are  instances  in  the  case  of  rail- 
ways ;  Regina  v.  The  Cambridge  Gas  Light  Company,  8  A.  &  E.  73  (E.  C. 
L.  R.  vol.  35),  in  the  case  of  gas  companies ;  Regina  v.  Overseers  of  Mile 
End  Old  Town,  10  Q.  B.  208  (E.  C.  L.  R.  vol.  59),  in  the  case  of  water  works. 
Regina  *v.  Hammersmith  Bridge  Company,  antfe,  p.  369,  confirms  r^qq-j 
the  same  doctrine.  In  the  first  of  these  cases  the  proportion  *- 
taken  was  the  same  as  that  contended  for  here;  namely,  that  the 
rateable  value  of  the  portion  situate  in  the  particular  parish  is  to  the 
rateable  value  of  the  whole  railway  as  the  gross  receipts,  in  the  parti- 
cular parish  are  to  the  whole  gross  receipts.  But  the  Company  here 
contend  that,  assuming  this  to  be  the  true  proportion,  it  should  be  taken 
with  respect  to  the  branch  only,  and  not  to  the  entire  line.  This, 
however,  cannot  be  supported ;  the  local  acts  8  &  9  Vict.,  c.  xl.,  and  9 
&  10  Vict.,  c.  xiv.,  referred  to  in  the  case,  consolidate  this  branch  with 
the  trunk,  and  enact  that  it  shall  be  "part  of  the  Great  Western  Rail- 
way:" and  the  award  finds  that  it  is  worked  by  the  Company  as  part 
of  the  Great  Western  Rail  way. (6)  Part  of  the  expenses,  namely  those 
of  management,  the  Company  have  not  been  able  to  separate  from  the 
general  expenses  so  as  to  ascertain  exactly  what  is  due  to  the  branch, 
but  have  been  obliged  to  apply  to  this  part  the  same  proportion  which 
the  parish  contend  is  applicable  to  the  whole  expenditure,  namely,  the 
proportion  which  the  traffic  of  the  branch  bears  to  the  traffic  of  the 
entire  concern.  In  considering  the  rateable  value,  the  real  circumstances 
of  the  occupation  must  be  looked  at  (Regina  v.  The  London  and  South 
Western  Railway  Company,  1  Q.  B.  558  (E.  C.  L.  R.  vol.  41),  and  Regina 
v.  The  Grand  Junction  Railway  Company,  4  Q.  B.  18  (E.  C.  L.  R.  vol. 
45),  and,  therefore,  it  is  as  part  of  the  Great  Western  Railway  that  the 

\a)  Coleridge,  J.,  referred  to  Mr.  Hodgson'*  Summary  of  the  Law  as  applied  to  the  rating 
of  Railways. 

(b)  Sir  F.  Kelly  admitted,  in  commencing  his  argument,  that  the  branch  (although  it  might 
powibly  have  been  the  subject  of  a  separate  tenancy)  must  here  be  considered  as  merely  a 
portion  of  the  main  line ;  which  portion  might  be  more  or  less  profitable  than  others. 
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*qq91  Port*on  in  the  parish  must  be  *rated.  Then  what  portion  of  flie 
J  rent  or  rateable  value  of  the  whole  is  to  be  apportioned  to  the 
part  of  the  railway  in  the  parish  of  Tilehurst  ?  The  parish  contend 
that  it  should  be  that  proportion  which  the  gross  receipts  in  the  parish 
bear  to  the  gross  receipt  of  the  whole.  It  is  answered  that  the  pro- 
portion should  be  that  of  the  net  receipts  in  the  parish  to  the  net  re- 
ceipts of  the  whole.  But  these  ratios  are  in  fact  the  same.  The  rail- 
way with  its  appurtenances  consists  of  two  distinct  portions,  one  the 
source  of  profit,  in  the  sense  of  direct  revenue,  namely,  the  line  of 
railway  for  passage  over  which  the  charge  is  made,  the  other  a  mere 
source  of  expense,  namely,  the  stations  and  works  necessary  for  car- 
rying on  the  trade.  These  latter,  on  the  principle  laid  down  in  Re- 
gina  v.  Overseers  of  Mile  End  Old  Town,  10  Q.  B.  208  (E.  C.  L.  R. 
vol.  59)>  and  Regina  v.  Hammersmith  Bridge  Company,  ante,  p.  369, 
must  first  be  deducted  from  the  gross  receipts.  The  other  expend- 
iture, of  whatever  kind,  in  truth  stands  on  the  same  ground.  How 
can  the  salaries  of  the  officers,  or  lighting  and  office  expenses,  or 
the  repair  of  carriages,  be  local  charges  ?  Still  less  are  the  interest 
and  the  tenant's  profits  on  the  capital  necessary  to  work  the  railway 
local  charges.  The  Company  divide  the  estimated  capital  by  the 
number  of  miles  over  which  the  branch  railway  passes,  and  suppose 
the  twenty-fifth  part  of  that  capital  applicable  to  each  mile  of  rail- 
way which  is.  to  suppose  each  mile  of  railway  equally  expensive  and 
equally  profitable,~though  the  gross  receipts  of  each  mile  vary.  This  is 
merely  absurd.  These  are,  therefore,  all  general  charges,  and  to  be  de- 
ducted from  the  gross  receipts.  Maintenance  of  way,  at  first  sight,  ap- 
*«*cm  Pear8  *°  De  l°cal  in  ito  nature.  *But  this  is  also  a  charge  on  the 
•*  general  trade.  If  the  maintenance  of  the  way  in  the  parish,  by 
reason  of  any  extraordinary  difficulties,  as  a  cutting,  or  tunnel,  or  in- 
cline, were  so  expensive  as  to  exceed  in  annual  cost  the  gross  receipts, 
then,  like  a  station,  it  would  become  a  source  of  charge  and  not  of  profit, 
and  must  be  deducted  from  the  gross  receipts  of  the  whole  line.  So  in 
all  cases,  as  the  expense  of  maintenance  of  way  assists  in  earning  more 
than  the  sum  paid  for  passing  over  that  portion  of  the  railway  in  the 
parish,  it  is  properly  considered  as  a  charge  on  the  general  traffic.  This 
further  appears  from  considering  the  mode  of  charge,  which  is  one 
uniform  rate  per  mile  for  each  passenger  over  the  entire  railway.  Of 
each  fare  a  portion  is  referable  to  expenses ;  the  rest  is  profit.  The  ag- 
gregate of  the  fares  are  the  gross  receipts ;  the  aggregate  of  the  fares 
minus  the  expenses  are  the  net  profits.  If  one-third  of  each  fare  is  referable 
to  expense,  and  the  two-thirds  to  profit,  the  one-third  of  the  gross  re- 
ceipts represents  the  expense  and  two-thirds  the  profit.  And  this  is  the 
same,  whether  the  receipt  of  the  whole  line  be  taken  or  the  receipts  in 
the  particular  parish  ;  therefore,  the  ratio  of  the  gross  receipts  and  the 
ratio  of  the  net  profits  is  in  fact  the  same ;  and,  the  rateable  ralue  oi 
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the  whole  railway  being  ascertained,  the  rateable  value  of  the  part  in 
the  parish  will  bear  the  same  ratio  to  the  rateable  value  of  the  whole  as 
the  gross  receipts  in  the  parish  do  to  the  whole  gross  receipts.  But  it 
is  said  that  this  is  inconsistent  with  the  finding  of  the  award,  that  "  the 
actual  expenses  of  the  Company  are  not  in  the  proportion  of  the  actual 
gross  receipts."  This  is  true,  because  the  gross  receipts  vary  with  cir 
cumstances  from  day  to  day,  but  the  expenses  must  always  be  adequate 
to  meet  the  ^maximum  of  traffic.  The  rateable  value,  however,  i-^qqj 
or  the  profit,  is  in  the  proportion  of  the  gross  receipts.  ^ 

Arguments  for  the  appellants. 

The  estimate  of  the  rateable  value  made  by  the  respondents  cannot 
be  right ;  for  they  have  neither  made  sufficient  deductions  to  obtain  the 
annual  value  of  the  entire  railway,  nor  have  they  properly  apportioned 
it  among  the  parishes.  The  allowance  due  in  respect  of  depreciation  of 
the  railway  and  of  the  personal  stock  has  not  been  made.  The  first  was 
adjudged  to  be  a  proper  deduction  in  Rex  v.  London,  Brighton,  and 
South  Coast  Railway  Company,  anti,  p.  313 ;  and  the  second  stands  on 
the  same  footing,  and  has  been  hitherto  made  in  all  the  reported  cases 
on  railway  rates. 

Then,  an  apportionment  on  the  ratio  of  gross  receipts  is  bad.  In  the 
same  case  of  the  Brighton  Railway  rate,  antfc,  p.  313,  it  was  decided,  after 
much  consideration  of  that  and  two  other  Sessions  cases  argued  at  the  same 
time,  that  the  local  profit  or  the  difference  between  the  gross  earnings  and 
the  outgoings  and  deductions  in  each  parish,  is  the  proper  measure  of  rate- 
able value  in  each  parish.  It  is  true  that  in  Regina  v.  Overseers  of 
Mile  End  Old  Town,  10  Q.  B.  208  (E.  C.  L.  R.  vol.  59),  the  gross  re- 
ceipts were  held  to  be  a  good  guide  to  the  relative  value  of  the  appara- 
tus which  supplied  water  in  each  parish ;  but  it  was  there  found  that  the 
expenses  were  in  proportion  to  the  receipts ;  so  that  the  gross  and  the 
net  receipts  represented  the  same  proportion,  and  either  one  or  the 
other  could  be  used  in  subdividing  the  entire  value.  It  was  there  ad- 
mitted that,  in  ordinary  works,  where  the  expenses  vary,  the  net  and 
not  the  gross  receipts  are  the  test.  Here  the  award  expressly  finds  that 
the  expenses  are  *not  in  proportion  to  the  gross  receipts,  either 


on  the  line  generally  or  on  the  branch.     If,  then,  the  rate  has 


[*395 


been  founded  on  a  false  basis,  it  should  be  quashed,  and  the  award  either 
set  aside  or  referred  back  for  correction,  unless  the  appellants  have  pro- 
posed a  more  correct  estimate  of  the  rateable  value  within  the  parish. 

The  Company  rely  upon  the  same  local  receipts  as  the  parish.  On 
these  both  are  agreed.  But  they  confine  the  inquiry  as  to  local  expenses 
almost  wholly  to  the  branch,  because  it  so  happens  that  this  branch  has 
a  separate  plant  appropriated  to  the  public  service  on  it,  and  local  offi- 
cers. So  the  repairs  of  the  way  and  stations  are  manifestly  separate ; 
and  it  is  only  in  considering  the  article  of  central  management  that  it 
is  necessary  to  inquire  into  the  expenses  incurred  elsewhere.     These 
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local  expenses  are  all  subdivided  along  the  branch  in  a  mileage  propor- 
tion, because,  as  the  award  finds,  they  are  "  common  to  the  entire 
branch."  However  exceptionable  the  mileage  division  of  receipts  or 
expenses  may  be  as  a  general  rule,  it  may  be  a  very  proper  principle 
along  certain  portions  of  a  railway,  as  Coleridge,  J.,  observed  in  Regina 
v.  The  London,  Brighton,  and  South  Coast  Railway  Company,  antfc,  p. 
338.  Indeed  it  is  practically  impossible  to  apportion  the  expenses  over 
some  parts  of  a  railway  in  any  other  mode.  There  is  great  difficulty  in 
saying  what  expenses,  except  those  of  local  repairs,  are  of  a  local  cha- 
racter. But,  where  the  whole  cost  of  working  a  branch  exceeds  the 
earnings,  the  whole  branch  must  be  worthless  to  a  tenant,  and  therefore 
no  part  of  it  can  be  said  to  have  any  rateable  value  as  a  railway;  and 
it  cannot,  except  as  railway,  be  a  subject  of  assessment. (a)  It  is  true 
*39fTI  *kftt  profit  *may  accrue  to  the  Company  and  to  the  main  line  in 
respect  of  traffic  supplied  through  the  branch  ;  but  this  enhances 
the  rateable  value,  and  therefore  the  rates,  of  the  main  line  in  other 
parishes.  To  rate  in  respect  of  such  profit  on  the  branch  will,  in  effect, 
be  to  rate  the  Company  twice  over  for  it.  The  Company  do  not  con- 
tend that  the  land  occupied  by  them  is  worth  nothing,  but  that  it  locally 
earns  nothing  as  a  railway.  They  do  not  treat  the  branch  as  an  inde- 
pendent railway,  but  confine  their  estimate  of  receipts,  working  expenses, 
repair,  and  necessary  stock  in  trade  to  that  branch  as  the  best  method 
of  approximating  to  the  real  local  value  of  that  part  of  the  entire  con- 
cern. If  they  had  extended  the  inquiry  to  the  rest  of  the  railway,  the 
result  would  have  been  the  same,  but  there  would  have  been  more  trouble 
in  getting  at  it.  Cur.  adv.  vult. 

Lord  Campbell,  C.  J.,  now  said : 

We  think  it  right  to  state  that  judgment  will  not  be  given  in  this  case 
during  the  present  term ;  and  we  hope  that  before  the  next  term  Par- 
liament may  interpose  and  relieve  us  from  the  difficult  position  in  which 
we  are  now  placed  when  called  upon  to  administer  the  existing  law  with 
respect  to  the  rating  of  railways. 

*  WTI  *^e  ^aroc^a^  Assessment  Act,  6  k  7  W.  4,  c.  96,  s.  1,  enacts 
-*  that  no  rate  shall  be  of  any  force  "  which  shall  not  be  made  upon 
an  estimate  of  the  net  annual  value  of  the  several  hereditaments  rated 
thereunto ;  that  is  to  say,  of  the  rent  at  which  the  same  might  reason- 
ably be  expected  to  let  from  year  to  year,  free  of  all  usual  tenant's 
rates  and  taxes,  and  tithe  commutation  rent-charge,  if  any,  and  deduct- 
ing therefrom  the  probable  average  annual  cost  of  the  repairs,  insu- 
la) On  this  point  reference  was  made  on  both  sides  to  Regina  v.  The  Manchester  South  Junction 
and  Altrineham  Railway  Company,  argued  April  26th,  1851,  before  Patteso*,  Wight***,  aod 
Erle,  Jb.  In  that  case  the  Sessions  had  assessed  a  railway,  not  according  to  its  value  as  «wd 
for  a  railway,  but  according  to  the  value  of  the  adjoining  land,  which  was  greater.  On  a  caw 
reserved  by  the  Sessions  (which  found  also  that  the  railway  had  displaced  many  buildings  which 
before  contributed  largely  to  the  rates),  Peacock  (with  whom  was  Wheeler)  appeared  in  rapport 
of  the  order  of  Sessions,  but,  after  a  short  discussion,  gave  up  the  point  Sir  F.  Kelig  ao4 
Cowling,  contra,  were  not  called  upon.     Order  of  Sessions  quashed,  and  rate  amended. 
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ranee,  and  other  expenses,  if  any,  necessary  to  maintain  them  in  a  state 
to  command  such  rent." 

This  rule  is  easily  applicable  to  all  the  property  which  the  Legislature 
had  in  contemplation  in  laying  it  down.  But  it  is  wholly  inapplicable 
to  a  railway  extending  many  miles  through  many  parishes,  with  a  trunk 
line  and  branches,  the  traffic  upon  its  different  sections  varying  materi- 
ally, and  the  expense  of  working  these  different  sections  bearing  no 
certain  proportion  to  the  earnings  upon  them.  Required  to  determine 
how  a  railway  company  should  be  assessed  in  a  parish  through  which  a 
branch  of  the  railway  passes,  without  any  station  within  the  parish,  the 
traffic  on  this  branch  being  comparatively  small,  and  large  outgoings 
being  required  from  the  peculiarities  of  the  locality  to  keep  in  repair 
and  to  work  the  portion  of  the  railway  within  this  parish,  we  are  directed 
to  consider  the  rent  at  which  this  section  of  the  railway  might  reasonably 
be  expected  to  let  from  year  to  year  free  of  all  usual  tenant's  rates  and 
taxes  and  tithe  commutation  rent  charge :  and  the  only  guide  we  have 
as  to  deductions  is  to  deduct  the  probable  annual  cost  of  repairs,  insu- 
rance, and  other  such  expenses,  without  any  intimation  ag  to  what  we 
are  to  do  with  respect  to  tunnels,  or  embankments,  or  standing  engines 
employed  exclusively  *within  the  parish,  or  locomotive  engines  r*qqr> 
employed  on  the  whole  line,  or  the  general  expenses  of  the  direct-  ^ 
ors  who  manage  the  entire  concern,  or  the  charge  arising  from  the 
maintenance  of  stations  or  the  employment  of  police.  If  we  settle  all 
these  and  similar  questions  we  may  be  considered  as  legislators  rather 
than  as  judges ;  making  rather  than  expounding  the  law.  At  all  events 
we  must  proceed  upon  the  most  improbable  and  nearly  absurd  suppo- 
sition, that  a  person  may  be  found  who  would  take  the  portion  of  the 
railway  which  passes  through  a  single  parish,  and  no  more,  as  tenant 
from  year  to  year. 

Without  some  alteration  in  or  declaration  of  the  law  upon  this  subject 
by  the  Legislature,  we  foresee  that,  although  we  should  give  judgment 
between  these  parties  (which  we  may  be  obliged  to  do  unaided,  according 
to  the  best  of  our  ability),  much  trouble,  litigation,  and  expense  must 
still  arise  both  to  parishes  and  to  railway  companies  throughout  England. 
In  the  case  now  before  us,  fifty  .three  appeals  to  Quarter  Sessions  are 
consolidated,  which  might  all  have  been  separately  prosecuted ;  and  no 
decision  which  we  are  at  liberty  to  pronounce  can  put  an  end  to  the 
disputes  between  parishes  and  railway  companies  which  are  now  raging. 

It  is  not  for  us  to  suggest  what  it  may  be  fit  to  enact ;  but  we  make 
no  doubt  that  Parliament  in  its  wisdom  might  lay  down  a  rule  applica- 
ble to  the  rating  of  this  novel  and  important  species  of  property,  both 
simple  and  equitable,  which  would  effectually  put  an  end  to  all  litigation 
upon  the  subject* 
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*309]    The  QUEEN  v.  The  Inhabitants  of  ST.  MARYLEBONE. 

May  29,  1850. 

Stat.  35  G.  3,  e.  73,  renders  the  incoming  and  the  outgoing  tenant  of  premises  in  the  parish  of 
St  Marylebone  liable  respectively  to  the  payment  of  the  rates  of  the  parish  in  proportion  to 
the  times  of  their  occupation  respectively. 

A.  occupied  a  house  in  St.  Marylebone  for  the  latter  part  of  a  year,  in  respect  of  which  the  out- 
going tenant  was  rated ;  and  A.  paid  the  portion  of  the  rate  in  respect  of  the  time  during 
which  he  occupied,  but  was  not  entered  on  the  ratebook  as  occupier  for  any  part  of  that  time. 

Jleld,  that  he  acquired  a  settlement  under  stat  3  W.  AM.  e.  11,  s.  0. 

On  appeal  against  an  order  of  justices,  removing  Elizabeth  Fish  from 
the  parish  of  St.  Pancras  to  the  parish  of  St.  Marylebone,  both  in  Mid- 
dlesex, the  Sessions  confirmed  the  order,  subject  to  the  opinion  of  this 
Court  upon  a  case,  by  which  the  following  facts  appeared. 

In  April,  1841,  a  poor-rate  for  the  parish  of  St.  Marylebone  for  one 
year  was  duly  made,  due  and  recoverable  quarterly,  though  in  fact  it 
was  received  half-yearly,  at  Midsummer  and  Christmas.  At  that  time, 
one  Magdon  was  occupier  of  a  house,  being  a  distinct  tenement  of  the 
yearly  value  of  10Z.  and  upwards ;  and  Magdon *s  name  was  inserted  in 
the  rate  as  occupier.  Magdon  continued  to  occupy  the  house  till  Mid- 
summer, 1841,  and  was  charged  with  and  paid  his  share  up  to  that  time, 
that  is  to  say,  the  half  of  such  rate  which  was  collected  at  Midsummer, 
1841.  At  Midsummer,  1841,  Magdon  quitted  possession  of  the  house; 
and  the  pauper's  husband  then  entered  into  the  occupation,  and  rented, 
occupied,  and  resided  in,  and  paid  rent  for,  the  said  house  for  one  whole 
year  then  next  ensuing ;  and,  at  Christmas,  1841,  he  paid  the  other  half 
of  the  said  rate  accruing  due  subsequently  to  Midsummer,  1841,  being 
the  half  of  such  rate  which  was  collected  at  Christmas.  But,  from  April, 
1841,  to  April,  1842,  and  up  to  the  time  when  a  new  rate  was  made, 
Magdon's  name  continued  to  appear  in  the  rate  books  as  the  occupier  of 
♦4.001  ^e  8a^  ^onse'  ■"■n  Ap"l>  1842,  a  new  poor-rate  was  made  for 
-*  *the  said  parish  for  one  year ;  and  the  name  of  the  pauper's 
husband  was  inserted  in  such  new  rate  as  the  occupier  of  the  said  hoose 
in  lieu  of  Magdon's  name ;  but  the  pauper's  husband,  although  rated  as 
such  occupier,  never  paid  his  share  of  the  rate  for  1842,  or  any  portion 
of  the  same ;  nor  did  he  ever,  subsequently  to  his  name  being  inserted 
in  the  rate  book,  pay  his  share  or  any  part  of  the  share  of  the  poor- 
rate  of  the  said  parish. 

The  case  then  set  out  sect.  191  of  the  act,  85  O.  3,  c.  73,  for  (among 
.  other  things)  the  better  relief  and  maintenance  of  the  poor  of  St.  Mary- 
lebone ;  which  enacts :  "  That  in  case  any  person  shall  remove  out  of  or 
from,  or  quit  the  possession  of  any  house,  building,  tenement,  ground, 
or  hereditament,  within  the  limits  of  this  act,  before  the  rate  or  assess- 
ment charged  therein  by  virtue  of  this  act  shall  be  paid,  or  if  any  per 
son  shall  enter  into  the  occupation  of  any  house,  building,"  &c,  "out 
of  or  from  which  any  other  person  shall  have  so  removed,  before  pay- 
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ment  of  the  said  rates  or  assessments,  or  which,  at  the  time  of  rating 
or  assessing  the  same  as  aforesaid,  shall  be  empty  or  unoccupied,  then 
the  person  so  removing  out  of  or  from,  or  quitting  the  possession,  and 
the  person  entering  into  the  occupation  of  any  such  house,  building," 
&c,  "  shall  be  respectively  liable  to  the  payment  of  the  rate  or  assess- 
ment, in  proportion  to  the  time  such  persons  possessed  or  occupied  the 
same  respectively,  in  like  manner  as  if  the  person  so  removing  or  quit- 
ting as  aforesaid  had  remained  in  the  possession  and  occupation  of  such 
house,  building,"  &c,  "or  the  person  so  entering  into  the  occupation 
thereof  had  been  originally  rated  or  assessed,  which  proportion  (in  case 
of  dispute)  shall  be  ascertained  by  any  two  of  His  Majesty's  r+4rt1 
'Justices  of  the  peace  for  the  said  county  of  Middlesex,  or  city  L 
and  liberty  of  Westminster,  as  the  case  may  be." 

If  the  Court  should  be  of  opinion  that  the  pauper's  husband  acquired 
a  settlement  in  the  parish  of  St.  Marylebone,  then  the  order  of  Sessions 
was  to  be  affirmed ;  but,  if  otherwise,  the  order  of  Sessions  and  the  order 
of  removal  were  to  be  quashed. 

Watson  and  Prendergast  in  support  of  the  order  of  Sessions.  The 
pauper's  husband  acquired  a  settlement  under  stat.  3  W,  4  M,  c.  11,  s. 
6,  which  enacts  that,  if  any  person  who  shall  come  to  inhabit  in  any 
town  or  parish  "  shall  be  charged  with  and  pay  his  share  towards  the 
public  taxes  or  levies  of  the  said  town  or  parish,  then  he  shall  be  ad- 
judged and  deemed  to  have  a  legal  settlement  in  the  same."  To  bring 
him  within  that  it  must  be  shown  that  he  was  charged  as  well  as  that  he 
paid ;  but  if  he  is  so  charged  that  he  is  liable  to  pay  it  is  enough  ;  Rex 
v.  Heckmondwicke,  2  Doug.  564,  Rex  tn  Painswick,  Burr.  S.  G.  465, 
Sex  v.  Walsall,  Gald.  35.  Now,  stat.  35  G.  3,  c.  73,  s.  191,  made  him 
liable  to  pay  the  half-year's  rent  accruing  in  his  time,  though  it  had 
been  laid  on  the  outgoing  tenant.  The  word  "  charged,"  which  occurs 
in  stat.  3  W.  &  M.  c.  11,  is  satisfied  though  the  inhabitant  be  not  rated 
by  name.  Regina  v.  Hulme,  4  Q.  B.  538  (E.  G.  L.  R.  vol.  45),  shows 
that  it  is  not  requisite  that  the  person  should  be  named  in  order  to 
satisfy  the  word  "  assessed,"  used  in  stat.  4  &  5  W.  4,  c.  76,  s.  66. 
[Lord  Campbell,  C.  J.  As  far  as  the  liability  to  pay  on  the  part  of 
the  inhabitant  is  concerned,  the  local  act  35  G.  3,  c.  73,  has  an  effect 
equivalent  to  rating ;  but  it  is  not,  like  rating,  *a  voluntary  act  r*4/vo 
on  the  part  of  the  parish  after  notice  of  his  coming  to  reside.  ■- 
Erle,  J.  Stat.  3  W.  &  M.  c.  21,  in  the  earlier  part,  provides  for  the 
settlement  of  a  person  coming  to  inhabit,  after  the  parish  has  had 
formal  notice  of  his  coming  and,  by  not  removing  him  for  forty  days, 
has  shown  that  it  elects  to  permit  him  to  stay.  Then  comes  the  section 
in  question :  and  it  may  be  that  the  motive  of  the  Legislature  in  making 
that  enactment  was,  that  they  thought  the  act  of  the  parish  in  electing 
to  treat  the  man  as  a  fellow  parishioner  was  equivalent  to  notice  that  he 
had  come,  and  that  not  removing  him  for  forty  days  was  acquiescence* 
VOL.  xv.— 31  X 
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If  that  be  so,  the  liability  to  charge  under  stat.  33  G.  3,  c.  73,  is  not 
of  the  dame  effect.  But  there  is  now  no  longer  power  to  remove  a  person 
not  actually  chargeable ;  so  that,  if  the  Legislature  had  that  motive,  it 
has  ceased  to  operate.] 

Peacock  and  Huddlestoney  contrfl.  The  object  of  the  legislature  in 
stat.  3  W.  &  M.  c.  11,  was  what  has  just  been  stated:  and  the  cases 
cited,  Rex  v.  Heckmondwicke,  2  Doug.  564,  Rex  v.  Painswick,  Burr.  S. 
C.  465,  and  Rex  v.  Walsall,  CaW.  35,  all  proceed  on  the  ground  that 
the  facts  in  those  particular  cases  were  such  as  showed  notice  to  the 
parish  and  an  election  on  their  part  to  charge  the  person  coming  to  in- 
habit. The  principle  is  stated  by  Ash  hurst,  J.,  in  Rex  v.  Llangam- 
march,  2  T.  R.  628 :  "  The  reason  why  a  party  gains  a  settlement  by 
paying  taxes  is,  because  it  is  an  admission  by  the  parish  that  he  is  an 
inhabitant  of  that  parish ;"  and,  accordingly,  the  decision  in  that  case 

♦4031  wa8>  ^at  wnere  tne  taxes  were  m  fact  Pa*d  by  the  ^tenant,  but 
-■  the  parish  officers  did  not  know  it,  and  thought  they  were  paid  by 
the  landlord,  the  tenant  gained  no  settlement.  [Coleridge,  J.  The 
parish  in  the  present  case  did  know  of  the  pauper's  husband  occupying; 
for  they  put  him  on  the  new  rate,  though  he  did  not  pay  under  that.] 

If  stat.  35  G.  3,  c.  73,  had  the  effect  suggested,  of  giving  a  peculiar 
settlement  in  the  parish  of  St.  Marylebone,  it  is  repealed  by  stat.  54  G. 
8,  c.  170,  s.  1. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  the  pauper's  husband 
gained  a  settlement.  The  question  is, — Was  he  charged  with  and  did 
he  pay  his  share  towards  the  public  taxes  of  St.  Marylebone  ?  But  for 
the  local  act,  35  6.  3,  c.  73,  the  payment  he  made  would  have  been 
merely  a  voluntary  payment  of  the  rates  with  which  another  person  was 
charged  ;  and  he  would  not  have  gained  a  settlement,  as  he  would  not 
have  been  charged.  But,  when  we  look  at  s.  191  of  that  act,  it  is  clear 
that  he  was  made  liable  to  the  payment  of  the  rate  in  proportion  to  the 
time  he  occupied,  in  like  manner  as  if  he  had  been  originally  rated. 
Can  a  man  be  made  liable  to  the  payment  of  rates  without  being  charged 
with  them  ?  I  think  not.  The  words  of  stat.  3  W.  &  M.  c.  11,  s.  6, 
are*  clear  and  explicit.  I  think  we  can  hardly  inquire  into  the  reason 
which  may  have  induced  the  Legislature  to  make  the  enactment.  I  am 
of  opinion  that  the  pauper's  husband  was  charged;  and  he  paid  his 
share ;  for  his  share  of  the  public  taxes  is  the  portion  which  he  was 
liable  to  pay,  and  that  portion  he  paid.  Stat.  54  6.  3,  c.  170,  repeals 
all  provisions  in  loeal  acts  giving  a  new  mode  of  acquiring  a  settlement 
#4/vo  Had  stat.  35  GK  3,  c.  73,  8.  191,  *been  such  a  provision,  it  would 
-■  have  been  repealed :  but  it  does  not  vary  the  general  law  with 
respect  to  settlement :  it  only  alters  the  mode  in  which  the  rates  are 
imposed  and  collected,  and  is,  therefore,  not  repealed. 

Patteson,  J.  I  am  of  the  same  opinion.  Surely  the  wnrds  of  stat 
35  O.  3,  c.  73,  s.  191,  charge  the  incoming  tenant.  I  think  the  Sessions 
were  right. 
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Coleridge,  J.,  concurred. 

Erie,  J.  It  appears  to  me  that,  construing  stat.  8  W.  &  M.  c.  11, 
s.  6,  according  to  the  ordinary  meaning  of  the  words  used,  the  settle- 
ment was  gained.  I  do  not  think  we  are  in  any  case  entitled  to  look  at 
the  motive  of  the  Legislature  where  the  words  are  clear ;  the  less  in  the 
present  case,  where,  by  subsequent  legislation,  that  motive  is  in  all  cases 
defeated.  Order  of  Sessions  confirmed.(a) 

(a)  Reported  by  0.  Blackburn,  Esq. 


RAILSTONE  v.  The  YORK,  NEWCASTLE,  and  BERWICK  Rail- 
way Company.     May  31. 

In  debt,  under  "  The  Lands  Clauses  Consolidation  Act,  1845"  (8  A  9  Viet  e.  18),  far  the  amount 
of  compensation  claimed  by  the  plaintiff  according  to  s.  68,  for  his  lands  actually  taken  by 
defendants,  a  railway  company,  the  declaration  alleged  that  plaintiff  gave  defendants  notice 
in  writing  of  his  claim,  which  exceeded  bOl.,  and  of  his  desire  to  have  compensation  assessed 
by  a  jury :  that  twenty-one  days  elapsed,  and  that  defendants  did  not  give  plaintiff  notice 
of  their  intention  to  issue  a  warrant,  nor  did  they  issue  a  warrant  to  summon  a  jury  to 
tieees  eompeneation.  Plea:  that  they  did  issue  a  warrant  within  twenty-one  days.  On 
demurrer,  stating  as  ground  that  the  plea,  though  pleaded  to  the  whole  count,  left  pari 
of  the  breach  unanswered, 

Held,  by  Lord  Campbell,  C.  J.,  Pattesov  and  Erlb,  «*>.,  that  no  notice  was  required  by  the 
tiatate,  and  that  the  plea  was  good.    CoLBftineB,  J.,  dissentient*. 

Debt.  The  count  recited  that  the  plaintiff  was  entitled  to  compensa- 
tion in  respect  of  certain  lands  and  of  his  interest  therein,  which  before 
then  had  been  *sought  to  be  purchased  and  had  been  taken 'for,  r+dn- 
and  of  other  land  and  his  interest  therein  which  had  before  then  L 
been  injuriously  affected  by,  the  execution  of  the  works  authorized  by 
the  acts  of  parliament  incorporating  the  defendants,  for  which  they  had 
made  no  compensation;  and  that  the  compensation  claimed  by  him 
exceeded  50? :  That  the  plaintiff  desired  to  have  the  question  of  com- 
pensation settled  by  a  jury  according  to  The  Lands  Clauses  Consolida- 
tion Act,  1845,  8  &  9  Vict.  c.  18,  and  gave  notice  in  writing  to  the 
defendants,  who  were  the  promoters  of  the  undertaking,  of  such  his 
desire,  stating  in  such  notice  the  nature  of  his  interest,  and  giving  as 
the  amount  of  his  claim  for  compensation  1212?.  13*. ;  and  that  twenty- 
one  days  elapsed  after  the  receipt  of  the  notice  by  the  defendants :  yet 
defendants  did  not,  at  any  time,  give  to  the  plaintiff  any  notice  of  their 
intention  to  cause  a  jury  to  be  summoned ;  nor  did  they,  within  the 
twenty-one  days  after  the  receipt  of  notice,  issue  their  warrant  to  the 
sheriff  to  summon  a  jury :  whereby  they  became  liable  to  pay  1212?. 
1  St.,  "the  amount  claimed  in  the  notice,  which  had  not  been  paid. 

Plea.(a)     That  the  defendants  within  the  twenty-one  days  did  issue 
their  warrant  to  the  sheriff:  concluding  to  the  country. 

Demurrer,  assigning  as  cause  that  the  plea  was  pleaded  to  the  whole 

'•*)  Another  plea  was  demurred  to,  and  was  abandoned  without  argument. 
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count,  and  was  no  answer  to  that  part  of  the  breach  which  alleged  that 
the  defftidants  did  not  give  notice  of  their  intention  to  summon  a  jury. 
Joinder  in  demurrer. 

♦iron  * Joseph  Addison,  for  the  plaintiff.  Nothing  contained  in  the 
J  special  acts  of  this  company  affects  the  question,  which  entirely 
depends  on  the  construction  of  stat.  8  &  9  Vict.  c.  18.  The  material 
sections  are  38  and  68,  which  form  part  of  a  code  of  sections,  beginning 
with  sect.  18,  relating  to  the  purchase  of  lands  otherwise  than  by  agree- 
ment. Sect.  38  enacts  that,  "  before  the  promoters  of  the  undertaking 
shall  issue  their  warrant  for  summoning  a  jury  for  settling  any  case  of 
disputed  compensation  they  shall  give  not  less  than  ten  days'  notice  to 
the  other  party  of  their  intention  to  cause  such  jury  to  be  summoned, 
and  in  such  notice"  "  shall  state  what  sum  of  money  they  are  willing  to 
give  for  the  interest  in  such  lands  sought  to  be  purchased  by  them  from 
such  party,  and  for  the  damage  to  be  sustained  by  him  by  the  execution 
of  the  works."  By  sect.  68,  if  any  party  shall  be  entitled  to  compensa- 
tion in  respect  of  any  lands  or  of  any  interest  therein,  which  shall  have 
been  taken  for  or  injuriously  affected  by  the  execution  of  the  works,  and 
the  compensation  claimed  exceed  502.,  such  party  may  have  the  same 
settled  either  by  arbitration  or  by  the  verdict  of  a  jury,  as  he  shall  think 
fit ;  and  the  section  provides  that,  if  the  party  desire  to  have  such  ques- 
tion of  compensation  settled  by  a  jury,  it  shall  be  lawful  for  him  to  give 
notice  in  writing  of  such  his  desire  to  the  promoters  of  the  undertaking, 
stating,  amongst  other  things,  the  amount  of  compensation  claimed; 
and,  unless  the  promoters  of  the  undertaking  be  willing  to  pay  such 
amount  of  compensation  and  enter  into  a  written  agreement  for  that 
purpose,  they  shall,  within  twenty-one  days  after  receipt  of  such  notice, 
issue  their  warrant  to  the  sheriff  to  summon  a  jury  for  settling  the  same 
*zi(V71  *n  ^e  manner  tnerem  *provided ;  and  in  default  thereof  they 
-*  shall  be  liable  to  pay  to  the  party  so  entitled  as  aforesaid  the 
amount  of  compensation  so  claimed ;  and  the  same  may  be  recovered  by 
him,  with  costs,  by  action  in  any  of  the  superior  courts.  The  plaintiff, 
in  his  count,  brings  himself  within  sect.  68.  By  the  plea,  it  appears 
that  a  warrant  was  issued ;  but  it  is  admitted  by  it  that  no  notice,  such 
as  is  required  by  sect.  38,  was  ever  given ;  and  the  question  comes  to 
be  whether  such  a  notice  was  required  before  issuing  the  warrant.  The 
plaintiff  contends  that  it  was  necessary. 

It  is  clear  that  the  warrant  is,  within  the  words  of  sect.  38,  a  "  warrant 
for  summoning  a  jury  for  settling  any  case  of  disputed  compensation ;" 
and  there  are  several  other  sections  which  show  that  the  Legislature 
intended  to  include  a  warrant  under  sect.  68  within  the  provisions  of 
sect.  38.  By  sect.  51  the  costs  of  the  inquiry  depend  upon  the  question 
whether  the  verdict  is  for  a  greater  or  less  sum  than  that  offered  by  the 
promoters.  It  must  have  been  intended  that  this  should  apply  to  th* 
costs  of  an  inquiry  under  sect.  68  ;  but  there  is  no  provision  that  requires 
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die  promoters  to  offer  a  sum  at  all,  unless  sect.  38  applies.  Again,  by 
sect.  54,  the  landowner,  if  be  requires  a  special  jury,  may  hav£  it,  pro- 
vided he  gives  notice  to  the  promoters  before  they  issue  their  warrant. 
That  shows  that  the  Legislature  contemplated  that  the  landowner  should 
have  notice  that  the  warrant  was  about  to  be  issued ;  for,  if  it  issues 
without  notice,  he  will  be  too  late  in  asking  for  a  special  jury.  [Pat- 
teson,  J.  If  the  party,  under  sect.  68,  chooses  to  have  a  jury,  and 
gives  notice  of  his  desire,  the  promoters  have  no  choice :  they  must 
summon  a  jury  within  twenty-one  days ;  and  one  does  *not  see 
why  they  should  give  notice  of  their  intention  to  do  that  which 
it  is  known  they  must  do.]  They  may  agree  to  give  the  amount  claimed ; 
the  party  is  entitled  to  have  notice  that  they  intend  to  contest  his  claim. 
The  construction  of  the  corresponding  enactments  in  the  Scotch  Lands 
Clauses  Act,  8  &  9  Vict.  c.  19,  has  been  considered  in  the  Scotch  courts 
in  the  Edinburgh  and  Northern  Railway  Company  v.  Leven,  20  Scottish 
Jurist,  371. 

Cowling ,  for  the  defendants.  The  important  section  is  s.  68.  It 
does  not  expressly  require  that  notice  should  be  given  before  the  warrant 
issues :  and,  when  the  provisions  of  the  statute  are  examined,  it  appears 
that  the  intention  was  that  notice  should  not  be  necessary  in  cases  under 
that  section.  There  are  two  classes  of  cases  contemplated  by  the  statute. 
One  is  where  the  landowner  is  in  possession  of  the  land  and  the  promoters 
seek  to  take  the  land  from  him.  Where  that  is  the  case,  the  promoters 
are  to  give  notice,  under  sect.  18,  that  they  require  "  to  purchase'  or 
take  the  land."  When  they  have  done  so,  there  exists  a  species  of  con- 
tract by  which  they  are  bound  to  take  and  pay  for  the  land ;  and  the 
statute  has  a  code  of  clauses  providing  for  the  manner  in  which  the 
amount  of  compensation  shall  be  settled  ;  of  which  it  is  only  necessary  to 
consider  those  which  apply  when  the  amount  claimed  exceeds  50Z.  The 
landowner  in  such  a  case,  at  any  time  before  the  Warrant  to  summon  a 
jury  issues,  may,  if  he  chooses,  have  the  matter  referred  to  arbitra- 
tion in  the  manner  provided  for  by  sects.  23  to  37  inclusive.  If  he 
does  not  so  choose,  the  *  compensation  is  to  be  settled  by  a  r+jnq 
jury  in  the  manner  provided  for  by  sects.  38  to  57  inclusive. 
The  promoters  in  these  latter  cases  choose  their  own  time  for  issuing  the 
▼arrant.  Therefore  it  is  reasonably  provided  that  they  shall  give  ten 
days'  notice  that  they  intend  to  do  so,  in  order  that  the  landowner  may 
finally  determine  whether  he  will  have  the  matter  referred  to  arbitration, 
or  not.  All  this  applies  to  cases  where  the  party  is  in  possession  of  his 
land,  and  the  promoters  fix  their  own  time  for  completing  the  contract. 
If  the  promoters  do  not  go  on,  and  the  party  desires  to  compel  them  to 
do  so,  the  statute  leaves  him  to  his  remedy  by  mandamus  or  in  equity. 
But  the  statute  also  contemplates  another  class  of  cases.  The  promoters 
may  have  actually  taken  the  lands.  This  they  may  have  done  lawfully, 
under  sect.  85  or  by  license  from  the  party,  or  wrongfully.     In  such  a 
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case  the  party,  being  deprived  of  his  lands,  is  entitled  to  a  more  speedy 
remedy  than  that  by  mandamus.  And  accordingly  the  statute,  by  sect. 
08,  gives  him  one.  That  section  is  confined,  in  terms,  to  cases  in  which 
u  the  land  shall  have  been  taken"  or  "  injuriously  affected/'  and  no  com- 
pensation made.  The  party  has  his  choice  whether  he  will  have  ft  set- 
tled by  a  jury  or  not.  By  the  first  branch  of  the  section  he  may  give 
the  promoters  notice  that  he  desires  to  have  the  amount  of  compensation 
settled  by  arbitration ;  then,  if  within  twenty-one  days  the  promoters  do 
not  consent  to  pay  the  amount  claimed,  the  arbitration  goes  on,  that 
being  apparently  thought  a  sufficient  remedy.  Under  this  branch  of 
sect.  68  the  promoters  clearly  have  twenty-one  days  to  consider  what 
they  will  do.  But,  if  the  party  desire  to  have  it  settled  by  a  jury,  he  is 
*4101  to  £*ve  *D°fc*ce  °f  8uch  his  desire;  and,  if  the  promoters  do  not 
assent  to  pay  the  amount  claimed,  they  are  within  twenty-one 
days  to  issue  their  warrant :  and,  as  the  party  has  no  power  to  issue 
a  warrant,  the  statute  gives  a  very  stringent  remedy :  in  default  thereof 
they  shall  be  liable  to  pay  to  the  party  the  amount  of  compensation  claimed. 
In  The  London  and  North  Western  Railway  Company  v.  Smith,  1  Mac- 
naghten  &  Gordon,  216,  221,  Lord  Cottenham  calls  this  an  enactment 
of  as  severe  a  character  as  the  promoters  could  well  be  subject  to.  It 
certainly  is  of  a  penal  nature,  and  as  such  should  be  strictly  construed; 
yet,  if  the  plaintiff  is  correct,  the  promoters,  by  the  first  branch  of  the 
section,  are  to  have  twenty-one  days  to  deliberate  whether  they  will 
permit  an  arbitration  to  go  on ;  but,  under  the  second  branch,  in  which 
the  consequences  are  so  much  more  serious,  they  are  to  have  eleven  daj3 
only :  for,  if  they  are  to  give  ten  days'  notice  and  issue  the  warrant 
within  twenty-one  days,  they  must  finally  determine  in  eleven  days. 
And  there  is  no  reason  why  the  38th  section  should  be  applied  to  lands 
actually  taken  as  well  as  lands  proposed  to  be  taken ;  for  in  the  latter 
case  the  promoters  select  their  own  time  to  issue  the  warrant,  and  ought, 
therefore,  to  give  notice  of  their  intention  to  do  so ;  in  the  former,  the 
party  acts,  and  the  promoters  must  issue  their  warrant  within  twenty- 
one  days  after  he  gives  them  notice.  This  the  party  knows;  and  it  is 
unnecessary  to  supply  him  with  further  information. 

The  provision  for  summoning  a  special  jury  may  have  been  overlooked 

by  the  legislature  in  framing  sect.  68 ;  or  it  may  have  been  intended  that 

*4111  t^e  Party  8hould,  *at  the  same  time  when  he  sent  in  his  notice  of 

claim,  send  in  also  his  notice  that  he  required  a  special  jury. 

The  case  of  The  Edinburgh  and  Northern  Railway  v.  Leven,  20  Scot- 
tish Jurist,  371,  was  decided  under  stat.  8  &  9  Vict.  c.  19,  the  framing 
of  which  is  not  the  same  as  that  of  stat.  8  &  9  Vict.  c.  18.  Besides, 
the  fact  there  appears  to  have  been  that  the  claimant  was  still  in  occu- 
pation of  his  land. 

Addison,  in  reply,  contended  that  the  act  intended  that  the  party, 
whilst  in  possession  of  his  lands,  should  claim  compensation  before  the 
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warrant  issued.  [Pattbson,  J.  That  is  not  so.  The  party  may  havo 
the  case  sent  to  arbitration  before  the  warrant  issues ;  but  the  promoters 
may  issue  the  warrant,  though  he  does  nothing.] 

Lord  Campbell,  C.  J.  The  question  is,  whether  this  plea  is  a  good 
bar,  as  it  leaves  untraversed  the  averment,  that  no  notice  such  as  is 
required  in  sect.  38  was  given.  That  depends  on  the  question  whether 
such  a  notice  was  required  by  the  facts  stated  in  the  declaration.  These 
facts  are,  that  the  plaintiff  was  entitled  to  compensation  for  his  lands 
which  had  been  taken  and  had  been  injuriously  affected,  and  that  he  gave 
notice  to  the  promoters  of  the  amount  of  his  claim,  and  his  desire  to 
have  the  amount  of  compensation  settled  by  a  jury.  Under  these  cir- 
cumstances, does  sect.  38,  which  requires  notice  to  be  given  of  the 
intention  of  the  promoters  to  issue  their  warrant,  apply  ?  I  think  it  does 
Dot  Sect  38  applies  to  a  different  state  of  *circuinstances,  where  r+4-  9 
the  land  has  not  been  actually  taken  or  injuriously  affected,  but  the  L 
whole  matter  lies  in  negotiation  only.  If  Mr.  Addison  could  have  shown 
that  under  such  circumstances  the  warrant  could  not  issue  without  the 
party's  act,  he  would  have  materially  assisted  his  argument :  but  that  is 
not  so,  as  was  pointed  out  by  my  brother  Patteson  during  the  argu- 
ment ;  and  therefore,  under  those  circumstances,  it  is  necessary  that  the 
claimant  should  have  notice  that  the  warrant  is  about  to  issue.  Accord- 
ingly, sect.  38,  using  language  applicable  to  such  a  case,  requires  the 
promoters  to  give  notice  to  the  party,  and  to  state  in  the  notice  what 
sum  they  are  willing  to  give  for  "  the  lands  sought  to  be  purchased  by 
them  from  such  party,  and  for  the  damage  to  be  sustained  by  him."  Sect. 
68  uses  different  language:  it  applies  where  lands  "shall  have  been  taken 
for  or  injuriously  affected  by  the  execution  of  the  works."  Under  that 
state  of  facts  a  different  mode  is  provided  by  the  statute.  The  party 
who  is  put  out  of  possession  of  his  lands  may  give  notice  to  the  pro- 
moters of  his  desire  to  have  the  amount  of  compensation  settled  by  a 
jury.  The  party  chooses  his  own  time  for  giving  that  notice ;  and  the 
promoters  must  either  pay  the  amount  he  claims,  or,  <<  within  twenty- 
one  days  after  the  receipt  of  such  notice,  issue  their  warrant  to  the 
sheriff  to  summon  a  jury  for  settling  the  same  in  the  manner  herein 
provided."  No  notice  is  needed;  and  the  act  does  not  require  that  any 
should  be  given.  If  the  consequence  of  giving  this  construction  to  the 
act  was  to  raise  a  difficulty  as  to  the  manner  in  which  the  jury  was  to 
be  summoned,  and  a  special  jury  obtained,  and  to  deprive  the  party  of 
the  advantages  he  would  otherwise  have  *in  that  respect,  I  should  rs|t  --  „ 
hesitate:  but  I  think  the  words  "in  manner  herein  provided"  ^ 
give  him  them  all.  I  have  much  respect  for  the  opinions  of  the  Scotch 
judges ;  and,  if  tneir  decision  in  the  case  cited  had  been  on  the  same 
clauses  and  on  the  same  facts,  I  should  have  deferred  much  to  their 
opinion,  though  I  observe  that  a  very  learned  judge,  Lord  Jeffrey,  dif- 
fered from  the  rest  of  the  Court.     But  the  language  of  the  Scotch  act 
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varies  from  that  of  the  English  act ;  and  it  appears  that  the  facts  in  The 
Edinburgh  and  Northern  Railway  Company  v.  Leven,  20  Scottish  Jurist, 
871,  were  such  as,  if  they  had  occurred  in  England,  would  have  brought 
the  case  within  the  38th  section  of  the  act,  not  the  68th.  That  case, 
therefore,  is  not  in  point.  I  think  the  plea  is  good,  and  that  there  should 
be  judgment  for  the  defendants. 

Patteson,  J.  The  plea  is  good,  unless  sect.  38  applies  to  such  a  case 
as  the  present,  where  the  lands  have  been  taken,  and  the  claimant  pro- 
ceeds under  sect.  68.  I  am  clearly  of  opinion  that  sect.  38  does  not 
apply  to  such  a  case.  It  is  said  that  the  promoters  can  issue  a  warrant 
without  being  required  so  to  do  by  the  claimant.  But  iwis  to  be  ob- 
served that  throughout  the  act  there  is  no  express  power  given  to  the 
claimant  to  require  the  question  of  compensation  to  go  to  a  jury,  except 
in  sect.  68.  Whether,  in  cases  where  the  land  has  not  been  actually 
taken,  there  is  an  implied  power  given  to  him,  is  quite  another  question; 
but  no  such  power  is  given  in  express  terms.  If  the  promoters  seek  to 
take  lands  in  the  possession  of  the  owner,  they  are  to  give  notice,  under 
*4141  sec*a  ^'  *t0  *ne  PartJ  interested,  offering  to  treat  with  him:  and 

sect.  21  shows  clearly  that,  if  the  party  takes  no  step  within 
twenty-one  days,  the  promoters  may  proceed.  If  the  amount  is  under 
501.,  they  are  to  proceed  before  two  justices  under  sect.  22.  If  it  is 
above  50L  and  the  party  takes  no  step  to  have  the  matter  sent  to  arbi- 
tration under  sect.  23,  the  promoters  may  proceed  to  issue  their  warrant 
at  their  own  instance.  Then,  to  protect  the  claimant,  sect.  38  requires 
that  notice  is  to  be  given  to  him  before  the  warrant  issues,  and  that  the 
notice  is  to  contain  an  offer  of  a  sum  as  the  price  of  his  interest.  All 
this  is  quite  intelligible  and  reasonable,  and  applies  when  lands  are  sought 
to  be  purchased,  but  not  yet  taken.  Then  comes  sect.  68,  which  is 
confined  to  a  particular  case ;  that  is,  where  the  lands  have  been  actually 
taken  without  compensation.  That  section  enables  the  party  to  claim 
a  sum  from  the  promoters,  and  to  require  them  either  to  pay  that  sum, 
or  within  twenty-one  days  to  issue  their  warrant;  and  as  I  have  already 
observed,  that  is  the  only  part  of  the  act  in  which  it  is  expressly  provided 
that  the  claimant  may  require  that  a  jury  shall  be  summoned.  Then 
the  section  goes  on  with  a  very  stringent  provision  indeed, — that,  in 
default  of  issuing  the  warrant,  the  promoters  shall  be  liable  to  pay  the 
amount  of  compensation  so  claimed.  There  is  no  such  provision  where 
the  lands  are  not  actually  taken,  and  the  matter  rests  in  contract  or 
quasi  contract.  So  the  promoters  are  either  to  assent  in  writing  to  pay 
the  sum  claimed,  or,  if  they  do  not  issue  their  warrant  within  twenty- 
one  days,  they  are  to  be  taken  to  assent.  Here  the,  averments  in  the 
declaration  bring  the  case  within  sect.  68.  The  Company  plead  that 
*415T  tney  ^  lssue  a  warrant  within  *twenty-one  days;  and  I  think 

that  is  sufficient.  There  may  be  some  difficulty  in  applying  every 
minute  provision  in  the  act  as  to  the  jury,  and  the  manner  of  obtaining 
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a  special  jury,  to  a  jury  summoned  under  sect.  68 ;  but  the  main  point 
is  clear,  that  no  such  notice  as  is  required  by  sect.  38  need  be  given 
when  the  proceedings  are  under  sect.  68 :  and  consequently  I  think  the 
averment  which  is  left  un traversed  immaterial,  and  the  plea  good. 

Coleridge,  J.     I  am  not  quite  satisfied  with  the  opinions  which  have 
been  expressed.     It  is  easy  to  take  a  broad  view  of  the  act :  and  that 
taken  by  my  learned  Brothers  may  probably  be  what  the  Legislature 
ought  to  have  intended.     But  the  doubt  in  my  mind  is  whether,  on  a 
minute  examination,  the  provisions  of  the  act  will  bear  out  that  view. 
There  are  difficulties  in  the  way  which  I  have  not  yet  been  able  to  over- 
come.    If  sect.  38  applies  when  the  facts  are  such  as  are  stated  in  the 
declaration,  the  averment  of  the  want  of  notice  is  a  material  averment, 
and  the  plea  is  not  good.     I  have  no  difficulty  as  to  that.     The  real 
question  is,  does  sect.  38  apply  to  such  a  case  ?     There  is  a  code  of 
clauses  collected  together  under  one  head,  viz.  the  purchase  of  lands 
otherwise  than  by  agreement ;  and  both  sect.  38  and  sect.  68  are  included 
under  that  head.     Sect.  38  is  the  first  of  a  series  of  clauses  regulating 
the  manner  in  which  compensation  is  to  be  settled  by  a  jury.    One  would 
say  that  the  whole  of  that  series  would  apply  to  juries  summoned  to 
assess  disputed  compensation  under  all  circumstances,  whether  the  land 
was  actually  taken  or  only  intended  to  be  taken;  and  the  words  used 
in  sect.  38  are  large  enough  to  embrace  *both  branches.    Sect.  68  r+A*tQ 
is  confined  to  the  case  of  land  actually  taken :  but  do  not  the 
jury  clauses  contained  in  the  previous  sections  also  apply  to  a  jury  sum- 
moned under  sect.  68  ?     Some  of  them  clearly  do ;  for  the  warrant  is 
to  issue  "  to  summon  a  jury  for  settling  the  same  in  the  manner  herein 
provided;"  and,  if  some  apply,  why  should  not  sect.  38  also  apply? 
It  seems  to  me  that,  if  the  party  is  to  have  the  power  to  call  for  a  spe- 
cial jury  when  proceeding  under  sect.  68,  sect.  38  must  apply.     For, 
under  sect.  54,  the  party,  if  he  desire  to  have  a  special  jury,  must  give 
notice  of  his  desire  to  the  promoters  before  they  issue  their  warrant. 
Now,  under  sect.  68,  the  promoters  are  to  issue  their  warrant  within 
twenty-one  days ;  so  that,  unless  sect.  38  applies,  there  is  nothing  to 
prevent  them  from  issuing  it  at  once ;  and,  if  so,  the  party  is  deprived 
of  the  opportunity  of  getting  a  special  jury ;  for  he  does  not  know  whe- 
ther a  warrant  is  to  be  issued  or  not  till  it  actually  is  issued,  and  then 
it  is  too  late  to  apply  for  a  special  jury.     If,  in  construing  the  act,  sect. 
38  is  considered  a  part  of  the  code  applicable  to  all  juries,  whether 
under  sect.  68  or  not,  no  inconvenience  results  except  that  the  promoters 
are  obliged  to  determine  whether  they  will  pay  the  amount  claimed  or 
not,  in  less  than  twenty-one  days.     It  is  not  however  expressly  enacted 
that  they  shall  have  twenty-one  days'  time  to  deliberate;  and,  on  the 
▼hole,  I  feel  bound  to  say  that,  in  my  opinion,  sect.  38  does  apply,  and, 
consequently,  judgment  should  be  for  the  plaintiff. 
Erle,  J.     In  this  case  land  has  been  actually  taken  by  the  Company 
vol.  xv.— 32 
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and  no  compensation  given.  In  such  a  case  the  statute,  by  sect.  68, 
♦4171  Provides  that  the  ^landowner  may  give  notice  in  writing  to  the 
Company  of  the  amount  of  his  claim,  and  require  them  to  issue 
their  warrant  for  summoning  a  jury ;  and,  unless  the  Company  be  willing 
to  pay  the  amount  claimed,  they  shall  within  twenty-one  days  issue  their 
warrant,  and,  in  default  thereof,  shall  be  liable  to  pay  the  amount  claimed 
Here  the  landowner  has  given  such  a  notice,  and  the  Company  have 
issued  their  warrant :  but  the  landowner  says  that  the  warrant  issued 
under  sect.  68  is  void  for  want  of  such  a  notice  as  is  required  by  sect 
38.  But  I  think  the  reason  for  a  notice  under  sect.  38  does  not  apply 
under  such  circumstances.  The  earlier  part  of  the  statute  applies  to 
cases  in  which  the  Company  is  actor  and  seeking  to  take  land  in  pos- 
session of  another.  In  such  a  case  the  statute  provides  that  the  Com- 
pany, who  are  actors  and  about  to  issue  the  warrant  of  their  own  accord 
and  against  the  will  of  the  landowner,  shall  give  him  notice  of  their 
intention,  and  offer  him  a  sum  of  money  by  way  of  compensation,  and 
allow  him  time  to  consider  whether  he  will  accept  that  sum.  This  is 
most  just  and  reasonable:  and  the  clauses  down  to  sect.  68  apply  to  such 
a  case.  But  sect.  68  applies  to  a  different  state  of  things,  where  the 
land  has  been  actually  taken,  and  the  landowner  demands  compensation. 
The  statute,  in  that  case,  where  the  landowner  is  actor  and  takes  the 
initiative,  provides  that  he  shall  give  notice  to  the  Company,  and  that 
he  shall  fix  the  sum  which  he  is  willing  to  take :  and  the  landowner 
knows  that,  if  they  do  not  agree  in  writing  to  pay  him  that  sum,  they 
must  issue  their  warrant  within  twenty-one  days :  and,  as  he  knows  this, 
no  notice  is  required.  As  to  the  difficulty  in  case  the  claimant  desires 
♦4181  t0  ^ave  a  8Pe("al  Jux7>  it  seems  to  me  that,  as  the  only  ♦contin- 
gency is  that  the  Company  either  pay  the  money  claimed  or  issue 
their  warrant,  and  the  claimant  knows  this,  it  is  no  great  hardship  upon 
him  if  he  is  compelled  to  signify  his  desire  to  have  a  special  jury  at  the 
same  time  that  he  requires  the  Company  to  summon  a  jury  at  all.  It 
does  not  appear  reasonable  to  suppose  that  the  Legislature  would  make 
two  separate  sets  of  provisions  applicable  to  the  same  state  of  things. 
I  think  that  sect.  38  does  not  apply  to  proceedings  under  sect.  68 ;  and, 
consequently,  that  there  should  be  judgment  for  the  defendants.(a) 

Judgment  for  defendants.^) 

(a)  See  Richardson  v.  South  Eastern  Railway  Company,  in  the  Common  Pleas,  Trinity  Term, 
1851  (not  yet  reported). 
(6)  Reported  by  C.  Blackburn,  Esq. 


DAVIS  v.  SAMUEL  CARY.    May  31. 

By  a  local  turnpike  act,  26  G.  2,  e.  71,  the  treasurer  of   the  S.  M.  turnpike    roads  is,  wl  en 

required,  to  account  to  the  trustees  and  pay  the  balance  to  them. 
Debt  on  bond  (dated  1822)  conditioned  that  J.  C,  treasurer  of  the  S.  M.  turnpike  roads,  should 

account  and  pay  according  to  the  directions  of  stat.  26  G.  2,  c.  71,  and  of  the  then  general 
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turnpike  act,  3  G.  4,  c  126.  Plea:  that  bo  much  of  stat.  3  G.  4,  c.  126,  as  is  referred  to  in  the 
condition  was  repealed  by  stat  4  G.  4,  c.  95,  and  that  J.  C.  duly  accounted  and  paid  up  to 
the  time  of  the  repeal.  Replication,  assigning  breaches :  1.  That  J.  C.  received  money  and 
did  not  account  for  it,  though  after  the  repeal  of  slat.  3  G.  4,  c.  126,  he  was  required  by  the 
trustees  to  render  an  account  to  persons  appointed  by  them  to  receive  it ;  2.  That?.  C.  received 
moneys  which  he  had  not  paid  over,  and  which  still  remained  in  his  hands.  On  demurrer  to  the 
rejoinder, 
Held :  that,  so  much  of  the  condition  as  related  to  accounting  under  stat  3  G.  4,  o.  126,  having 
become  impossible  by  the  act  of  the  Legislature,  the  obligation,  so  far  as  related  to  that,  waB 
saved;  but  that,  so  far  as  related  to  accounting  under  the  local  act,  the  condition  remained 
possible.  2.  That  the  1st  breach  was  bad,  as  the  local  act  did  not  require  the  treasurer  to 
account  to  persons  appointed  by  the  trustees,  and  stat  3  G.  4,  c.  126,  which  does  so  require, 
was  repealed.  3.  That  the  second  breach  was  bad,  as  there  was  no  allegation  that  the  trea- 
surer was  required  to  pay  the  balance.  4.  That  the  plea  was  bad,  as  not  showing  that  the 
condition  was  performed  as  far  as  was  still  possible  after  the  repeal  of  stat  3  G.  4,  c.  126. 

Dbbt  on  bond.  The  bond  and  condition  were  set  out  on  oyer.  The 
obligation  wag  joint  and  several,  by  Joseph  Cary  (described  as  treasurer 
of  the  Shepton  *Mallet  turnpike  roads  under  the  Shepton  Mallet  r^g 
turnpike  acts  passed  in  26  G.  2,  5  G.  3,  20  G.  3,  and  31  G.  3)  L 
and  the  defendant  and  another,  in  the  penal  sum  of  20002.  The  con- 
dition was,  « that,  if  the  above-bounden  Joseph  Gary,  his  executors  or 
administrators,  shall  duly  and  faithfully  account  for,  apply,  and  pay  all 
and  every  the  sum  and  sums  of  money  which  hath  come  or  shall  come 
to  his  hands  as  treasurer  of  the  turnpike  roads  aforesaid,  according  to 
the  direction  and  true  intent  and  meaning. of  the  said  acts,(a)  and  of 
the  statute  made,  &c.  (3  G.  4,  c.  126),  <  for  regulating  turnpike  roads,' 
then  the  above-written  obligation  to  be  void,  or  else  to  remain  in  full 
force." 

Plea :  That  so  much  of  the  provisions  of  stat.  3  G.  4,  c.  126,  as  is 
referred  to  in  the  condition  was  repealed  by  stat.  4  G.  4,  c.  95 ;  and 
that  Joseph  Gary  did  at  all  times,  up  to  and  until  the  said  repeal  of  the 
said  provisions,  account  for  and  pay,  &c. :  averring  performance  up  to 
that  time  in  the  terms  of  the  condition. 

Replication,  assigning  breaches:  First  breach:  That  Joseph  Gary 
received  as  treasurer,  at  divers  times  after  the  making  of  the  bond,  and 
before  the  commencement  of  the  suit,  moneys  amounting  to  a  large  sum, 
and  would  not  account  for  them ;  but,  on  the  contrary,  although,  after 
the  repeal  of  the  provisions  of  stat.  3  G.  4,  c.  126,  he  was  required  by 
certain  persons  named,  being  the  trustees  of  the  turnpike  roads,  to 
render  an  account  in  writing  to  persons  appointed  by  them  to  receive 
the  same,  and  although  a  reasonable  time  had  elapsed,  he  refused  and 
neglected  to  do  so.  Third  breach:  That,  whilst  Joseph  Gary  was 
treasurer,  and  after  the  making  *of  the  obligation,  on  divers  days  rj(t4on 
both  before  and  after  the  repeal  of  the  provisions  of  stat.  3  G.  4,  L 
c.126,  divers  sums  of  money  came  to  his  hands  as  such  treasurer ;  yet 
he  did  not  account  for,  apply,  and  pay  all  such  moneys  according  to  the 
directions  and  intent  of  the  said  acts,  and  of  stat:  3  G.  4,  c.  126 ;  but, 
on  the  contrary,  20632.  19*.  4£<2.,  parcel  of  the  moneys  so  received, 

(a)  See,  as  to  stat  26  G.  2,  c  71,  p.  424,  post 
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remained  in  his  hands:  and,  although  during  all  the  time  herein 
mentioned  there  were,  and  still  are,  certain  persons  entitled  to  receive 
the  same,  V>  wit,  certain  persons  being  the  trustees  of  the  Shepton  Mallet 
roads,  and  although  the  trustees  were  ready  and  willing  to  accept  and 
receive  the  same  moneys,  and  although  no  other  persons  were  authorized 
in  writing  under  the  hands  of  the  trustees  or  any  of  them  to  receive  the 
said  moneys,  and  although  a  reasonable  time  for  paying  the  moneys  so 
remaining  in  his  hands  has  elapsed,  yet  J.  G.  has  never  paid  the  said 
sum  or  any  part  to  the  trustees,  and  it  remains  due  and  unpaid  to  them. 

Rejoinder  to  the  first  breach :  that  the  moneys  received  by  J.  C,  as 
in  that  breach  mentioned,  were  partly  received  before  the  repeal  of  the 
provisions  of  stat.  3  G.  4,  c.  126,  and  for  those  he  duly  accounted ;  and 
that  the  rest  of  the  money  in  that  breach  mentioned  was  received  after 
the  repeal :  verification.  To  the  third  breach,  that  the  money  remain- 
ing unpaid,  as  in  that  breach  mentioned,  was  whorly  received  after  the 
repeal  of  the  provisions  of  stat.  3  G.  4,  c.  126:  verification. 

General  demurrer  to  both  rejoinders.     Joinder. 

The  demurrers  were  now  argued.(a) 

*Buttj  for  the  plaintiff.  The  bond  was  taken  from  the  defend- 
-I  ant  as  surety  for  the  treasurer  of  the  Shepton  Mallet  turnpike 
roads.  The  repair  and  widening  of  these  roads  was  provided  for  by  a 
local  act,  26  G.  2,  c.  71,(6)  which  was  continued  by  acts  passed  in  the 
5th,  20th,  and  35th  G.  3.  The  condition  of  the  bond  is  that  the  treasurer 
shall  account  for  and  pay  all  moneys  according  to  the  true  intent  of  the 
acts  then  in  force.  When  the  bond  was  executed  (31st  December,  1822), 
the  general  turnpike  act  in  force  was  stat.  3  G.  4,  c.  125.  Sect.  76  of 
that  statute  requires  that  the  treasurer  shall  give  security  for  the  due 
and  faithful  execution  of  his  office.  That  section  still  remains  in  force. 
But  the  manner  in  which  he  was  to  account  was  provided  for  in  sect.  77. 
Stat.  4  G.  4,  c.  95,  s.  46,  repeals  that  77th  section,  and,  by  sect.  47, 
enacts  in  lieu  of  it  other  provisions.  The  argument  for  the  defendant 
seems  to  be  that  this  so  altered  the  duty  of  the  treasurer  that  the  sureties 
were  thereby  discharged.  But  that  is  not  so.  The  duty  of  the  treasurer, 
and  the  manner  in  which  he  shall  account,  remain  the  same  :  the  enact- 
ments differ  only  as  to  the  manner  in  which  the  accounting  shall  be 
enforced,  and  the  officer  who  has  failed  to  account  be  proceeded  against, 
which  in  no  way  affects  the  surety.  A  change  by  statute  does  not 
necessarily  discharge  a  surety ;  London,  Brighton,  and  South  Coast  Rail- 
way Company  v.  Goodwin,  3  Exch.  320.  f 

*  j.991       *  Montague  Smith,  for  the  defendant.     It  appears,  by  the  note 

-I  to  the  report  of  that  case  (p.  327),  that  in  the  Amalgamation  Act 

of  the  London,  Brighton,  and  South  Coast  Railway  Company  there  was 

(a)  Before  Lord  Campbell,  C.  J.,  Pattesok,  Coleridge,  and  Erle,  Js. 

(6)  An  act  for  repairing  and  widening  the  roads  therein  mentioned,  leading  to  and  from  the 
towns  of  Shepton  Mallet  and  Ivelchester,  in  the  county  of  Somerset  The  material  enactment, 
as  to  accounting,  is  quoted  in  the  judgment  of  the  Court. 
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an  express  enactment  vesting  in  the  new  company  the  rights  and  rcmedie* 
which  the  dissolved  companies  had,  and  the  securities  granted  to  them. 
[Lord  Campbell,  G.  J.  That  perfectly  explains  the  decision  of  the 
Court  of  Exchequer,  which  had  at  first  seemed  to  me  very  astonishing.] 
The  plea  in  this  case  is  good.  If  the  condition  of  a  bond  become  im- 
possible by  the  act  of  God,  or  of  the  law,  the  obligation  is  saved ;  Com. 
Dig.  Condition  (D  7).  On  the  passing  of  stat.  4  G.  4,  c.  95,  it  became 
impossible,  by  the  act  of  the  law,  to  account  according  to  the  provisions 
of  stat.  3  Gr.  4,  c.  126 ;  for  those  provisions  were  repealed.  The  pro* 
visions  substituted  for  them  are  not  the  same :  and,  though  the  differ- 
ences are  not  very  great,  still  the  treasurer  might  have  done  all  that 
was  required  by  the  one  statute,  and  not  have  done  what  was  required 
by  the  other.  [Patteson,  J.  He  is  to  account  according  to  the  pro- 
visions of  the  local  acts  and  of  stat.  3  G.  4,  c.  126.  The  local  acts  are 
not  repealed ;  and  it  is  still  possible  to  account  according  to  them.  But 
then  the  question  arises,  whether  either  of  the  breaches  assigned  is  a 
breach  of  the  condition  to  account  according  to  the  local  acts.] 

Butty  in  reply.  The  last  breach  is  not  paying  over  the  balance. 
[Lord  Campbell,  C.  J.  It  would  be  bad  on  special  demurrer,  as  the 
breach  does  not  expressly  show  that  the  trustees  required  him  to 
pay.  We  are,  however,  to  decide  whether  it  is  good  after  pleading 
*over.]  On  general  demurrer,  the  breach  must  be  taken  to  aver 
a  request;  Varley  v.  Manton,  9  Bing.  863  (E.  C.  L.  R.  vol.  23).  L  425 

Our.  adv.  vult. 
Lord  Campbell,  C.  J.,  on  a  subsequent  day  in  this  term  (June  11th), 
delivered  the  judgment  of  the  Court. 

This  was  an  action  on  a  bond,  dated  31st  December,  1822,  executed 
bj  the  defendant  as  surety  for  Joseph  Cary,  the  treasurer  of  the  Shepton 
Mallet  turnpike  roads  under  stat.  26  G.  2,  c.  71,  continued  by  several 
other  acts.  The  condition  of  the  bond  is,  that,  if  the  above  bounden 
Joseph  Cary  "  shall  duly  and  faithfully  account  for,  apply,  and  pay  all 
and  every  the  sum  and  sums  of  money  which  hath  come  or  shall  come 
to  his  hands  as  treasurer  of  the  turnpike  roads  aforesaid,  according  to 
the  direction  and  true  intent  and  meaning  of  the  said  acts,  and  of  the 
statute  made  in  the  3d  year,"  &c.  (3  Gr.  4,  c.  126),  then  the  bond  to  be 
Toid.  The  plea  states  that  stat.  3  G.  4,  c.  126,  was  repealed  by  stat. 
4  G.  4,  c.  95,  and  alleges  pbrformance  up  to  the  time  of  repeal :  the 
replication  assigns  several  breaches,  two  of  which  only  are  set  out  in 
the  copy  before  us.  The  first  breach  states  that  the  trustees  of  the 
road  (naming  ten  of  them)  required  Joseph  Cary  to  render  and  give  to 
Arthur  Constantino  Phipps  and  Samuel  Gillett,  then  being  persons  duly 
appointed  by  the  said  trustees  for  the  purpose,  a  full,  true,  fair,  exact, 
and  perfect  account  in  writing  with  proper  vouchers  of  all  moneys,  &c. ; 
and  that,  although  a  reasonable  time  elapsed,  Joseph  Cary  did  not 
render  or  give  such  account,  but  refused  and  neglected  to  do  so.  '  The 
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*A9di  otner  Dreacn  *8tates  that  Joseph  Cary  received  large  sums  of 
*  money  as  treasurer ;  yet  he  did  not  duly  and  faithfully  account 
for,  apply,  and  pay  all  and  every  such  last-mentioned  sums  of  money, 
according  to  the  directions,  true  intent  and  meaning  of  the  said  acts, 
and  of  stat.  8  G.  4,  c.  126,  and  according  to  the  tenor  and  effect,  true 
intent  and  meaning  of  the  bond.  The  rejoinder  to  the  first  breach 
alleges  performance  up  to  the  repeal  of  stat.  3  G.  4,  c.  126,  and,  as  to 
the  rest  of  the  moneys,  avers  that  they  came  to  the  hands  of  Joseph 
Cary  after  the  repeal.  The  rejoinder  to  the  other  breach  states  that  no 
part  of  the  moneys  came  to  the  hands  of  Joseph  Cary  before  the  repeal 
of  stat.  3  G.  4,  c.  126.  To  those  rejoinders  the  plaintiff  has  demurred 
generally. 

The  local  act,  26  G.  2,  c.  71,  requires  the  treasurer  to  give  security : 
and  it  enacts  that  he  shall,  from  time  to  time,  when  and  as  often  as  he 
shall  be  thereunto  required  by  the  trustees,  or  any  seven  or  more  of 
them,  produce,  render,  and  give  up  to  them,  the  trustees,  or  any  seven 
or  more  of  them,  full,  true,  and  fair  accounts  in  writing  of  all  the 
moneys  which  have  been  by  him  received,  how,  to  whom,  and  for  what, 
such  moneys  shall  have  been  paid,  disposed  of,  or  applied,  together  with 
proper  receipts  and  vouchers  for  such  payments,  and  shall  pay  all  snch 
moneys  as  upon  the  balance  of  such  accounts  shalf  appear  to  be  in  his 
hands,  to  the  trustees,  or  any  seven  or  more  of  them,  or  to  such  person 
or  persons  and  for  such  uses  and  purposes  as  they  or  any  seven  or  more 
of  them  shall  direct  or  appoint ;  and  the  same  section  goes  on  to  give 
power  to  justices,  in  case  of  refusal  to  account  or  pay,  to  commit  the 
party  to  prison  till  he  shall  comply,  and  to  levy  the  amount  by  distress 
warrant. 

*The  general  turnpike  act,  3  G.  4,  c.  126,  s.  77,  which  is  re- 
ferred to  in  the  condition  of  the  bond,  contains  similar  pro- 
visions as  to  accounting,  except  that  it  provides  that  the  officers  shall 
render  account  to  the  trustees,  or  to  such  person  or  persons  as  they  shall 
for  that  purpose  appoint.  This  77th  section  was  absolutely  repealed  by 
stat.  4  G.  4,  c.  &5,  8.  46,  and  nearly  similar  provisions  re-enacted. 

As  it  became  impossible,  on  the  repeal  of  the  77th  section  of  stat.  3 
G.  4,  c.  126,  for  Joseph  Cary  to  account  according  to  the  directions  of 
that  statute,  the  defendant  contends  that  the  bond  is  no  longer  in  force, 
since  Joseph  Cary  could  not  perform  the  condition  of  it,  and  that,  not 
by  .any  fault  of  his,  but  by  the  act  of  the  Legislature ;  therefore  that  a 
new  bond  ought  to  have  been  taken  after  the  passing  of  stat.  4  G.  4,  c 
95.  This  argument  is  right,  so  far  as  the  enforcing  the  present  bond 
depends  upon  the  enactments  of  stat.  3  G.  4,  c.  126 ;  but,  if  the  enact 
ments  of  stat.  26  G.  2,  c.  71  (the  local  act),  are  sufficient  to  enable  the 
plaintiff  to  enforce  the  bond,  the  repeal  of  stat.  3  G.  4,  c.  126,  is  imma- 
terial. 

Now,  as  to  the  first  breach,  those  enactments  are  not  sufficient :  for 


*425] 
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the  local  act  does  not  authorize  the  trustees  to  require  the  treasurer  to 
account  to  persons  appointed  by  them  for  that  purpose,  but  only  to 
themselves  the  trustees.  In  order  to  make  the  not  accounting  to  persons 
so  appointed  a  breach  of  the  condition  of  the  bond,  it  is  necessary  to 
introduce  the  enactment  of  the  77th  section  of  stat.  3  G.  4,  c.  126,  which 
has  been  repealed.  The  first  breach,  therefore,  is  bad,  Joseph  Gary  not 
being  by  any  act  referred  to  in  the  condition  bound  to  account  to  such 
persons. 

♦The  other  breach,  however,  does  not  state  any  requisition  to  r*4ofi 
Joseph  Gary  to  account  or  pay,  but  simply  negatives  the  account-  *- 
ing  for,  applying,  and  paying  the  moneys  received  according  to  the  di- 
rections of  the  said  acts,  and  of  stat.  3  G.  4,  c.  126.  This  breach,  in 
the  terms  in  which  it  is  couched,  requires  no  aid  from  stat.  3  G.  4,  c 
126 ;  and  the  allusion  tp  that  statute  in  the  breach  is  mere  surplusage. 
The  question,  therefore,  is,  whether  it  be  sufficient  under  the  local  act. 
That  act  provides  that  the  treasurer  shall,  when  and  as  often  as  he  shall 
be  required,  account  and  pay  over  what,  upon  the  balance  of  such  ac- 
count, shall  appear  to  be  in  his  hands.  The  breach  alleges  that  he  has 
received  moneys,  and  that  he  has  not  accounted  for,  applied,  or  paid  over 
such  moneys  according  to  the  directions  of  the  act,  but  that  the  moneys 
remained  in  his  hands  after  a  reasonable  time  for  accounting  and  paying 
over  had  elapsed,  and  are  still  unpaid ;  but  it  alleges  no  requisition  to 
account  or  pay.  Now  it  seems  to  be  clear  that  the  bond  would  not  be 
forfeited,  and  that  Joseph  Gary  would  not  have  failed  in  accounting  for, 
applying,  and  paying  over  the  moneys  according  to  the  directions  of  the 
act,  unless  he  had  been  required  so  to  do  by  the  trustees.  Their  requi- 
sition is  in  the  nature  of  a  condition  precedent ;  see  Simpson  v.  Routb, 
2  B.  &  C.  682  (E.  C.  L.  R.  vol.  9) :  the  defendant  has  no  opportunity 
of  denying  it,  unless  it  be  averred  in  some  form.  Assuming,  for  the 
sake  of  the  argument,  that  no  requisition,  or  no  sufficient  one  within  the 
local  act,  was  ever  made  to  Joseph  Gary,  the  defendant  could  not  raise 
that  defence  by  traversing  any  of  the  allegations  in  the  breach ;  and  it 
would  be  contrary  to  all  the  *course  of  pleading  to  require  him  to  r*4o7 
allege  the  non-performance  of  a  condition  precedent  on  the  part  *• 
of  the  plaintiff  or  the  trustees :  the  breach  does  not  even  allege  that 
Joseph  Gary  appropriated  or  converted  the  moneys  to  his  own  use :  it 
merely  states  that  they  remain  in  his  hands,  and  are  still  unpaid  :  and 
so  they  may,  consistently  with  the  condition  of  the  bond,  unless  he  has 
been  duly  required  to  account  and  pay  over. 

We  think  the  want  of  an  averment  to  that  effect  is  a  fatal  objection 
to  this  breach ;  and  that  both  the  breaches  are  bad. 

But  we  are  reminded  that  the  plea  admits  the  non-performance  of  the 
condition  of  the  bond  subsequent  to  the  repeal  of  stat.  3  G.  4,  c.  126, 
b.  77,  and  cannot,  therefore,  be*  supported,  unless,  by  that  repeal,  the 
condition  of  the  bond  became  impossible,  and  so  the  bond  itself  could 
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not  be  enforced.  We  have  already  expressed  our  opinion  that  the  repeal 
of  that  statute  had  not  that  effect,  but  that  the  bond  continued  in  force, 
and  breaches  of  it  might  be  assigned  under  the  provisions  of  the  local 
act.  It  follows  that  the  plea  does  not  answer  the  whole  of  the  decla- 
ration, but  a  part  only,  and  is  bad  on  general  demurrer. 

Our  judgment  must  therefore  be  for  the  plaintiff,  for  want  of  a  suffi- 
cient plea.     Leave  to  defendant  to  amend  on  payment  of  costs. 

Judgment  accordingly.(a) 

(a)  Reported  by  C.  Blackburn,  Esq. 
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The  acceptance  and  actual  receipt  of  goods,  which  make  a  written  memorandum  unnecesury 
under  sect.  17  of  staL  29  Car.  2,  c  3,  are  not  such  an  acceptance  and  receipt  as  will  preclude 
the  purchaser  from  questioning  the  quantity  or  quality  of  the  goods,  or  in  any  way  disputing 
the  fact  of  the  performance  of  the  contract  by  the  vendor.  The  effect  of  such  statutory  accept- 
ance and  receipt  is  merely  to  dispense  with  the  necessity  of  a  written  memorandum  of  U» 
contract 

Defendant  purchased  wheat  of  plaintiff  by  sample,  and  directed  that  the  bulk  should  be  delivered 
on  the  next  morning  to  a  carrier  named  by  himself,  who  was  to  convey  it  to  the  market  town 
of  W. ;  and  defendant  himself  took  the  sample  away  with  him.  On  the  foUowing  morning  the 
bulk  was  delivered  to  the  carrier ;  and  the  defendant  resold  it  at  W.  on  that  day  by  the  sum 
sample.  The  carrier  conveyed  the  wheat,  by  order  of  defendant,  who  bad  never  seen  it,  to 
the  sub- vendee,  who  rejected  it  as  not  corresponding  with  the  sample ;  and  defendant,  on 
notice  of  this,  repudiated  his  contract  with  plaintiff  on  the  same  ground. 

Held,  that  there  was  evidence  to  warrant  a  jury  in  finding  acceptance  and  actual  receipt  by 
defendant)  within  the  meaning  of  stat.  29  Car.  2,  c  3,  s.  17. 

Debt  for  goods  sold  and  delivered,  and  goods  bargained  and  sold. 
Plea :  Nunquam  indebitatus.     Issue  thereon. 

On  the  trial,  before  Pollock,  C.  B.,  at  the  Cambridgeshire  Spring 
assizes,  1849,  it  appeared  that  the  action  was  brought  to  recover  the 
price  of  fifty  quarters  of  wheat.  On  25th  August,  1848,  the  plaintiff 
and  defendant  being  at  March  market,  the  plaintiff  sold  the  wheat  to 
the  defendant  by  sample.  The  defendant  said  that  he  would  send  one 
Edgley,  a  general  carrier  and  lighterman,  on  the  following  morning,  to 
receive  the  residue  of  the  wheat  in  a  lighter  for  the  purpose  of  conveying 
it  by  water  from  March,  where  it  then  was,  to  Wisbeach ;  and  the  de- 
fendant himself  took  the  sample  away  with  him.  On  26th  August, 
Edgley  received  the  wheat  accordingly.  On  the  same  day  the  defend- 
ant sold  the  wheat,  at  a  profit,  by  the  same  sample,  to  one  Hampson  at 
Wisbeach  market.  The  wheat  arrived  at  Wisbeach  in  due  course  on  the 
evening  of  Monday  the  28th  August,  and  was  tendered  by  Edgley  to 
Hampson  on  the  following  morning,  when  he  refused  to  take  it,  on  the 
♦4.9Q1  8roun<^  ^at  lt  ^  *not  correspond  with  the  sample.  Up  to  this 
-J  time  the  defendant  had  not  seen  the  wheat ;  nor  had  any  one 
examined  it  on  his  behalf.  Notice  of  Hampson 's  repudiation  of  his  con- 
tract was  given  to  the  defendant ;  and  the  defendant,  on  Wednesday  the 
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30th  August,  sent  a  letter  to  the  plaintiff  repudiating  his  contract  with 
the  plaintiff  on  the  same  ground.  There  was  no  memorandum  in  writing 
of  the  bargain  within  section  17  of  the  Statute  of  Frauds,  29  Car.  2,  c. 
3 ;  and  it  was  objected  for  the  defendant  that  there  was  no  evidence  of 
acceptance  and  receipt  to  satisfy  the  requirements  of  the  same  section. 
The  Lord  Chief  Baron  overruled  the  objection ;  and  the  counsel  for  the 
defendant  addressed  the  jury  exclusively  on  the  question  of  such  ac- 
ceptance and  receipt.  A  verdict  was  found  for  the  plaintiff,  and  leave 
given  to  move  to  enter  a  nonsuit,  if  the  Court  should  think  either  that 
there  was  no  evidence  of  acceptance  and  receipt,  or  no  such  evidence  as 
justified  the  verdict.  Worlledge,  in  E:ister  term  1849,  obtained  a  rule 
nisi  accordingly.     In  this  term  (May  22d),(a) 

Andrews  and  0' Motley  showed  cause.     The  evidence  justified  the 
verdict     Delivery  to  the  carrier  was  delivery  to  the  defendant ;  Dutton 
v.  Solomonson,  3  B.  &  P.  582,  Hart  v.  Sattley,  3  Campb.  529:  and  the 
resale  was  a  strong  indication  of  acceptance ;  Chaplin  v.  Rogers,  1  East, 
192,  Blenkinsop  v.  Clayton,  7  Taunt.  597  (E.  C.  L.  R.  vol.  2),  Edan  v. 
Dudfield,  1  Q.  B.  302  (E.  C.  L.  R.  vol.  41),  (recognised  in  Lillywhite  v. 
Devereux,  15  M.  &  W.  285f).     The  authorities  have  *been  lately  i-jmqa 
reviewed  in  Bushel  v.  Wheeler,  8  Jurist,  532,  post,  p,  442,  note, 
where  this  Court  held,  that  it  was  a  question  of  fact,  whether,  under  all 
the  circumstances,  there  had  been  an  acceptance,  and  that  the  lapse  of 
a  reasonable  time  without  repudiation  was  itself  some  evidence  of  accept- 
ance.   That  decision  was  commented  on,  but  not  questioned,  by  the 
Court  of  Exchequer  in  Norman  v.  Phillips,  14  M.  &  W.  277.f     There, 
the  defendant,  a  builder  at  Wallingford,  gave  an  order  for  timber  to  be 
seut  by  railway  from  London  to  Wallingford,  as  had  been  the  practice 
on  previous  dealings  between  the  parties.     The  timber  was  accordingly 
sent  to  the  Wallingford  station  on  19th  April ;  defendant  had  notice, 
and  did  not  repudiate  till  28th  May.     It  was  held  that,  although,  accord- 
ing to  Bushel  v.  Wheeler,  it  could  not  be  denied  that  there  was  a  scintilla 
of  evidence  of  acceptance,  yet  there  was  not  enough  to  warrant  the  jury 
in  finding  an  acceptance.     But  in  Norman  v.  Phillips  there  was  no  resale 
or  other  act  of  ownership  to  show  acceptance.     Aldrrson,  B.,  there 
adopted  the  principle  that  acceptance,  under  the  Statute,  means  "  such 
an  acceptance  as  precludes  the  purchaser  from  objecting  to  the  quality 
of  the  goods ;  as,  for  instance,  if,  instead  of  sending  the  goods  back,  he 
keeps  them  or  uses  them ;"  and  he  referred  (p.  279),.  to  Johnson  v.  Dodg- 
son,  2  M.  &  W.  653,  fas  showing  that  the  purchaser  is  not  so  precluded 
by  his  directing  them  to  be  sent  by  a  particular  conveyance,  and  their 
being  so  sent.     Even  this  doctrine  cannot  avail  the  defendant,  for  he 
did  preclude  himself,  by  his  resale,  *from  objecting  to  the  quality,  p^iot 
In  Baines  v.  Jevons,  7  C.  fc  P.  288  (E.  C.  L.  R.  vol.  82),  where  L 
there  had  been  no  resale,  nor,  indeed,  any  act  done  by  the  defendant  in 

(«)  Before  Lord  Campbell,  0.  J.,  Pattesoh,  Golbridob,  and  Erlr,  J*. 
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respect  of  the  goods,  Alderson,  B.,  said,  in  summing  up  to  the  jury : 
«  The  question  here  is  whether  the  defendant  has  accepted  this  fire 
engine  ?  We  find  that  the  defendant  takes  a  person  to  look  at  it,  and 
say 8  who  is  likely  to  want  it.  You  will  say  whether  that  is  not  a  dealing 
with  it  as  his  own  ;  and  when  another  witness  asks  him  what  he  is  going 
to  do  with  it,  the  defendant  does  not  say  that  it  is  not  his;  but  he  replies, 
<I  know  what  I  am  going  to  do  with  it/  And  in  his  observations  to  Mr. 
Neal,  he  speaks  as  if  it  were  his  own.  Tou  will  consider  whether  this 
convinces  you  that  the  defendant  treated  this  fire  engine  as  his  own, 
and  dealt  with  it  as  such;  for,  if  so,  the  plaintiff  is  entitled  to  a  verdict." 
Here  the  bulk  was  delivered ;  and  the  defendant  had  an  opportunity  of 
inspecting  it  and  of  ascertaining  that  the  quantity  and  quality  were  in 
conformity  with  the  contract.  [Erle,  J.  The  purchaser  has  a  right  to 
object  that  the  bulk  does  not  correspond  with  the  sample,  after  accept- 
ance within  the  Statute  of  Frauds.  Lord  Campbell,  C.  J.  The  accept- 
ance under  the  statute  is  merely  instead  of  a  memorandum  ;  where  there 
is  a  memorandum,  the  purchaser  may  repudiate  the  goods  if  they  do 
not  agree  with  the  sample.] 

Worlledge  and  Couch,  contnt.  The  question  is,  not  whether  there 
was  any  evidence,  but  whether  there  was  evidence  sufficient  to  justify 
the  verdict.  In  Astey  v.  Emery,  4  M.  &  S.  262  (E.  C.  L.  R.  vol.  30), 
♦4.391  Dar'ey  was  8ent  *n  *^e  ra°de  of  *conveyance  directed  by  the  pur- 
-J  chaser,  who  appointed  an  agent  to  see  it  delivered  and  measured 
and  put  up,  and  requested  time  to  pay,  which  was  allowed  him  ;  yet  it 
was  held  that  this  did  not  amount  to  an  acceptance.  In  Tempest  v. 
Fitzgerald,  3  B.  &  Aid.  680  (E.  C.  L.  R.  vol.  5),  the  vendee  had  exer- 
cised acts  of  ownership ;  yet  it  was  held  that  there  was  no  acceptance ; 
and  Carter  v.  Toussaint,  5  B.  &  Aid.  855  (E.  C.  L.  R.  vol.  7),  is  to  the 
same  effect.  In  Bushel  v.  Wheeler,  post,  p.  442,  note,  8  Jurist,  532, 
there  was  unreasonable  delay  before  the  goods  were  repudiated ;  here 
the  repudiation  was  prompt.  The  resale  is  nothing.  The  defendant 
never  examined  the  wheat :  he  made  over  his  bargain  to  Hampson ;  and 
Hampson,  who  was  in  the  defendant's  place,  and  whose  act  is  adopted  by 
the  defendant,  repudiated  the  wheat  on  its  delivery  to  him.  In  Chaplin 
v.  Rogers,  1  East,  192,  the  sub-vendee  accepted  and  took  away  the  goods. 
Resale  by  vendee  and  payment  to  him  do  not  destroy  the  vendor's  right 
of  stoppage  in  transitu ;  Craven  v.  Ruyder,  6  Taunt.  433  (E.  C.  L.  R.  vol. 
1).  That  there  can  be  no  acceptance  so  long  as  the  purchaser  has  the 
right  of  objecting  to  the  quantity  or  quality  of  the  goods,  is  established. 
not  only  by  Norman  v.  Phillips,  14  M.  &  W.  277,  f  but  by  Howe  r. 
Palmer,  3  B.  &  Aid.  321  (E.  C.  L.  R.  vol.  5),  Hanson  v.  Arraitage,  5 
B.  &  Aid.  557  (E.  C.  L.  R.  vol.  7),  Smith  v.  Surman,  9  B.  k  C.  561 
(E.  C.  L.  R.  vol.  17),  and  Acebal  v.  Levy,  10  Bing.  377,  384  (E.  C.  L. 
U.  vol.  25).  Our.  adv.  wit. 

Lord  Campbell,  C.  J.,  now  delivered  judgment. 
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Id  this  case  the  question  submitted  to  us  is,  whether  there  was  any 
evidence  on  which  the  jury  could  be  justified  in  finding  that  the  r-^qo 
bnyer  accepted  the  goods  and  actually  received  the  same,  so  as  ^ 
to  render  him  liable  as  buyer,  although  he  did  not  give  anything  in 
earnest  to  bind  the  bargain,  or  in  part  payment,  and  there  was  no  note 
or  memorandum  in  writing  of  the  bargain. 

It  would  be  very  difficult  to  reconcile  the  cakes  on  this  subject :  and 
the  difference  between  them  may  be  accounted  for  by  the  exact  words 
of  the  17th  section  of  the  Statute  cf  Frauds  not  having  been  always  had 
in  recollection.  Judges,  as  well  as  counsel,  have  supposed  that,  to 
dispense  with  a  written  memorandum  of  the  bargain,  there  must  first 
have  been  a  receipt  of  the  goods  by  the  buyer,  and,  after  that,  an  actual 
acceptance  of  the  same.  Hence,  perhaps,  has  arisen  the  notion  that 
there  must  have  been  such  an  acceptance  as  would  preclude  the  buyer 
from  questioning  the  quantity  or  quality  of  the  goods,  or  in  any  way  dis- 
puting that  the  contract  has  been  fully  performed  by  the  vendor.  But 
the  words  of  the  act  of  parliament  are :  "  No  contract  for  the  sale  of  any 
goods,  wares,  and  merchandises,  for  the  price  of  101.  sterling  or  up- 
wards, shall  be  allowed  to  be  good,  except  the  buyer  shall  accept  part 
of  the  goods  so  sold,  and  actually  receive  the  same,  or  give  something  in 
earnest  to  bind  the  bargain,  or  in  part  of  payment,  or  that  some  note  or 
memorandum  in  writing  of  the  said  bargain  be  made  and  signed  by  the 
parties  to  be  charged  by  such  contract,  or  their  agents  thereunto  law- 
fully authorized."  It  is  remarkable,  that,  notwithstanding  the  impor- 
tance of  having  a  written  memorandum  of  the  bargain,  the  Legislature 
appears  to  have  been  willing  that  this  might  be  dispensed  with,  where 
by  mutual  consent  there  has  *been  part  performance.  Hence  r^^oA 
the  payment  of  any  sum  in  earnest  to  bind  the  bargain,  or  in  *• 
part  payment,  is  sufficient.  This  act  on  the  part  of  the  buyer,  if  acceded 
to  on  the  part  of  the  vendor,  is  sufficient.  The  same  effect  is  given  to 
the  corresponding  act  by  the  vendor  of  delivering  part  of  the  goods  sold 
to  the  buyer,  if  the  buyer  shall  accept  such  part  and  actually  receive 
the  same.  As  part  payment,  however  minute  the  sum  may  be,  is  suffi- 
cient, so  part  delivery,  however  minute  the  portion  may  be,  is  sufficient. 
Tins  shows  conclusively  that  the  condition  imposed  was  not  the  complete 
fulfilment  of  the  contract  to  the  satisfaction  of  the  buyer.  In  truth  the 
effect  of  fulfilling  the  condition  is  merely  to  waive  written  evidence  of 
the  contract,  and  to  allow  the  contract  to  be  established  by  parol  as 
before  the  Statute  of  Frauds  passed.  The  question  may  then  arise, 
whether  it  has  been  performed  either  on  the  one  side  or  the  other.  The 
acceptance  is  to  be  something  which  is  to  precede,  or  at  any  rate  to  be 
contemporaneous  with,  the  actual  receipt  of  the  goods,  and  is  not  to  be 
a  subsequent  act  after  the  goods  have  been  actually  received,  weighed, 
measured,  or  examined.  As  the  act  of  parliament  expressly  makes  the 
acceptance  and  actual  receipt  of  any  part  of  the  goods  sold  sufficient,  it 
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must  be  open  to  the  buyer  to  object  at  all  events  to  the  quantity  and 
quality  of  the  residue,  and,  even  where  there  is  a  sale  by  sample,  that 
the  residue  offered  does  not  correspond  with  the  sample.  We  are  there- 
fore of  opinion  that,  whether  or  not  a  delivery  of  the  goods  sold  to  a 
carrier  or  any  agent  of  the  buyer  is  sufficient,  still  there  may  be  an 
acceptance  and  receipt  within  the  meaning  of  the  act,  without  the  buyer 
^ ,«.,  having  examined  the  goods  or  done  anything  to  *preclude  him 
J  from  contending  that  they  do  not  correspond  with  the  contract 
The  acceptance  to  let  in  parol  evidence  of  the  contract  appears  to  us  to 
be  a  different  acceptance  from  that  which  affords  conclusive  evidence  of 
the  contract  having  been  fulfilled. 

We  are  therefore  of  opinion  in  this  case  that,  although  the  defendant 
had  done  nothing  which  would  have  precluded  him  from  objecting  that 
the  wheat  delivered  to  Edgley  was  not  according  to  the  contract,  there 
was  evidence  to  justify  the  jury  in  finding  that  the  defendant  accepted 
and  received  it. 

We  will  now  examine  the  cases  which  are  supposed  to  prove  the  doc- 
trine that  there  can  be  no  acceptance  within  the  meaning  of  the  Statute 
of  Frauds  unless  the  buyer  is  precluded  from  objecting  that  the  vendor 
has  not  fully  performed  the  contract  on  his  part.  The  first  of  these  was 
Howe  v.  Palmer,  3  B.  &  Aid.  321  (E.  C.  L.  B.  vol.  5),  which  we  clearly 
think  was  well  decided,  although  we  cannot  concur  in  all  the  reasons 
given  for  the  decision.  There,  the  only  evidence  of  acceptance  and 
receipt  was,  that  the  agent  of  the  vendor  who  had  verbally  sold  to  the 
defendant  twelve  bushels  of  tares,  part  of  a  larger  quantity  in  the  ven- 
dor's possession,  had  measured  off  twelve  bushels  of  the  tares,  and  set 
them  apart  for  the  purchaser.  According  to  the  contract,  they  were  to 
remain  in  the  possession  of  the  vendor  till  called  for.  The  purchaser 
therefore  neither  had  accepted  nor  received  the  goods.  Abbott,  C.  J., 
does  say:  "  If  he  had  once  accepted,  he  could  not  afterwards  make  any 
objection,  even  if  it  turned  out  that  the  tares  did  not  correspond  with  the 
*4.qfi1  Bftmple'"  But  tn's  observation  was  quite  unnecessary  *for  the 
J  determination  of  the  case ;  and,  with  the  most  sincere  respect  to 
the  great  Judge  from  whom  it  fell,  we  do  not  think  that  it  is  applicable. 
The  proper  ratio  decidendi  seems  to  us  to  be  given  by  Holroyb,  J., 
where  he  says :  "  In  this  case  tfrere  has  been  no  actual  receipt  of  any 
part  of  the  goods  sold  within  the  usual  meaning  of  the  term,  and  I  think 
that  what  has  been  done  ought  not  to  be  considered,  in  point  of  law,  as 
an  acceptance.  For,  supposing  that  it  was  made  part  of  the  contract  in 
this  case,  that  the  seller  should  set  apart  and  measure  the  thing  sold  , 
that  would  not  make  the  act  of  measuring  amount  to  a  virtual  accept- 
ance, or  receipt  of  the  goods  by  the  buyer."  The  next  case  relied  upon 
is  Tempest  v.  Fitzgerald,  3  B.  &  Aid.  680  (E.  C.  L.  R.  vol.  5),  where, 
in  an  action  for  the  price  of  a  horse  that  had  died  after  the  time  when  he 
wus  sold  by  parol,  and  before  he  was  delivered  or  paid  for,  the  question 
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arose  upon  whom  the  loss  should  fall.  The  only  evidence  of  acceptance 
and  receipt  was  that,  while  the  horse  remained  in  the  possession  of  the  ven- 
dor, the  purchaser  made  his  servant  gallop  the  horse  and  gave  some  direc- 
tions about  his  treatment,  requesting  that  he  might  be  kept  by  the  vendor 
a  week  longer.  The  Court  held  that  there  had  been  no  acceptance  and 
receipt  of  the  horse  by  the  purchaser.  But  the  case  has  little  connexion 
with  the  doctrine,  contended  for,  that  there  must  be  an  opportunity  for  the 
vendor  to  inspect  the  quality  of  the  thing  sold :  and  Abbott,  C.  J.,  founds 
his  judgment  upon  this  consideration,  that  the  defendant  had  no  right  of 
property  in  the  horse  till  the  price  was  paid,  and  could  not  till  then  exer- 
cise any  act  of  ownership  over  him.  Holroyd,  J.,  says  :  « there  is  no 
♦evidence  to  show  that"  the  vendor  "had  ever  parted  with  the  rj|t4o7 
possession"  of  the  horse.  Next  comes  Hanson  v.  Armitage,  5  B.  L 
k  Aid.  557  (E.  C.  L.  R.  vol.  7).  There  the  vendor,  who  resided  in 
London,  having  been  in  the  habit  of  selling  goods  to  a  customer  in 
the  country,  and  of  delivering  them  to  a  wharfinger  to  be  forwarded  by 
the  first  ship  in  pursuance  of  a  verbal  order  from  the  customer,  delivered 
a  parcel  of  goods  to  the  wharfinger  to  be  forwarded  in  the  usual  manner. 
The  customer  had  done  nothing  beyond  giving  the  verbal  order  for  the 
goods.  Abbott,  C.  J.,  in  a  very  few  words  delivered  the  judgment  of 
the  Court,  that  an  action  could  not  be  maintained  for  the  price  of  the 
goods,  on  the  ground  that  the  acceptance  in  this  case,  not  being  by  the 
party  himself,  was  not  sufficient,  referring  to  Howe  v.  Palmer,  3  B.  & 
Aid.  321  (E.  C.  L.  R.  vol.  5) ;  where,  he  says,  "it  was  held  that  there 
could  be  no  actual  acceptance  so  long  as  the  buyer  continued  to  have  a 
right  to  object  either  to  the  quantum  or  quality  of  the  goods."  But  the 
decision  may  well  stand  on  other  grounds :  and  we  may  observe  that  it 
is  an  actual  receipt  of  the  goods  which  the  statute  requires,  and  not  an 
actual  acceptance.  Carter  v.  Toussaint,  5  B.  &  Aid.  855  (E.  C.  L.  R. 
vol.  7),  was  likewise  relied  upon :  but  it  was  merely  (like  Tempest  v. 
Fitzgerald,  3  B.  &  Aid.  680  (E.  C.  L.  R.  vol.  5),  a  case  of  a  sale  by 
parol  of  a  horse  that  remained  always  in  the  possession,  and  under  the 
control,  of  the  vendor,  so  that  he  could  not  have  been  accepted  and  re- 
ceived by  the  purchaser.  Abbott,  C.  J.,  says:  "the  plaintiffs'  character 
of  owner  remained  unchanged  from  first  to  last."  The  next  case  is 
Smith  v.  Surman,  9  B.  &  C.  561  (E.  C.  L.  R.  vol.  17) :  and  there,  after 
a  sale  of  timber  by  parol,  the  purchaser  had  offered  to  sell  the  butts, 
*and  had  given  some  directions  about  cross  cutting  the  timber ;  r*dno 
hot  the  evidence  clearly  proved  that  the  whole  continued  to  re-  ^ 
main  in  the  possession  of  the  vendor.  The  Court,  as  might  have  been 
expected,  held  that  there  could  be  no  receipt  by  the  purchaser  while  the 
possession  of  the  goods  remained  with  the  vendor.  A  very  learned 
Judge,  my  brother  Parke,  does  unnecessarily  add  (9  B.  &  C.  577  (E.  C. 
L.  R.  vol.  17)),  that  "the  later  cases  have  established,  that  unless  there 
has  been  such  a  dealing  on  the  part  of  the  purchaser  as  to  deprive  him 


438  MORTON  v.  TIBBETT.   T.  T.  1850. 


of  any  right  to  object  to  the  quantity  or  quality  of  the  goods,  or  to  de- 
prive the  seller  of  his  right  of  lien,  there  cannot  be  any  part-acceptance." 
That  there  can  be  n&  acceptance  and  receipt  by  the  purchaser  while  the 
lien  of  the  vendor  remains  is  clear  enough,  for  the  vendor's  lien  neces- 
sarily supposes  that  he  retains  the  possession  of  the  goods ;  but  I  must 
be  permitted  to  doubt  whether  the  cases  referred  to  have  established 
the  residue  of  the  rule.  The  last  case  cited  on  behalf  of  the  defendant 
was  Norman  v.  Phillips,  14  M.  &  W.  277.f  This  case  very  much  re- 
sembled Hanson  v.  Arm  it  age,  5  B.  &  Aid.  557  (E.  0.  L.  R.  vol.  7),  and 
presented  no  stronger  evidence  of  acceptance  and  receipt.  The  defend- 
ant, living  at  Wallingford,  gave  the  plaintiff,  a  timber  merchant  in  Lon- 
don, a  verbal  order  for  timber,  directing  it  to  be  sent  to  the  Paddington 
station  of  The  Great  Western  Railway,  so  that  it  might  be  forwarded 
to  him  at  Wallingford.  The  timber  was  accordingly  forwarded  to  the 
Wallingford  station ;  but  the  defendant,  being  informed  of  its  arrival, 
refused  to  have  anything  to  do  with  it.  The  Court  held  that,  although 
there  might  be  a  scintilla  of  evidence  for  the  jury  of  an  acceptance  of 
*d.3<n  tne  t'm^)er  w>thin  the  Statute  *of  Frauds,  yet  there  was  not  luf- 

J  ficient  to  warrant  them  in  finding  that  there  was  such  an  accept- 
ance ;  and  the  Court  set  aside  a  verdict  for  the  plaintiff  as  not  warrant- 
ed by  the  evidence.  Alderson,  B.,  says:  "The  true  rule  appears  to 
me  to  be,  that  acceptance  and  delivery  under  the  Statute  of  Frauds 
means  such  an  acceptance  as  precludes  the  purchaser  from  objecting  to 
the  quality  of  the  goods."  He  adds,  what,  with  great  deference,  is  a 
better  reason :  "  the  carrier  is  only  an  agent  for  the  purpose  of  carrying ; 
and  here  the  purchaser  himself  immediately  refused  to  take  the  goods." 
It  was  upon  this  reason  that  the  rest  of  the  Court  appears  to  have  pro- 
ceeded. 

If  there  was  such  a  rule  as  is  contended  for,  it  would  be  decisive 
against  the  plaintiff  in  this  case ;  for  the  defendant  never  had  an  oppor- 
tunity of  examining  the  goods  sold ;  there  is  no  evidence  that  Edgley 
was  his  agent  for  that  purpose ;  and  he  had  done  nothing  to  preclude  him 
from  objecting  to  the  quality  of  the  wheat.  But,  if  there  be  no  such 
rule,  then  surely  there  was  evidence  to  submit  to  the  jury,  and  to  justify 
them  in  finding  an  acceptance  and  receipt.  He  specially  sent  Edgley  to 
receive  the  wheat ;  after  the  delivery  of  the  wheat  to  his  agent,  and 
when  it  was  no  longer  in  the  possession  of  the  vendor,  instead  of  reject- 
ing it,  as  in  other  cases,  he  exercised  an  act  of  ownership  over  it  by 
reselling  it  at  a  profit,  and  altering  its  destination  by  sending  it  to  another 
wharf,  there  to  be  delivered  to  his  vendee.  The  wheat  was  then  con- 
structively in  his  own  possession  :  and  could  such  a  resale  and  order  take 
place  without  his  having  accepted  and  received  the  commodity  ?  Does 
it  lie  in  his  mouth  to  say  that  he  has  not  accepted  that  which  he  has 
* d4m  resold  and  sent  on  to  be  *delivered  to  another  ?     At  any  rate,  is 

J  not  this  evidence  from  which  such  an  acceptance  and  receipt  may 
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be  inferred  by  the  jury  ?     Upon  similar  evidence,  the  finding  of  an 
acceptance  and  a  receipt  has  been  sanctioned  by  very  eminent  judges. 
Id  Hart  v.  Sattley,  3  Gamp.  528,  where  goods  had  been  verbally  ordered 
to  be  sent  from  London  to  Dartmouth,  and  were  sent  by  a  carrier  em- 
ployed by  the  defendant,  and  were  not  proved  to  have  been  rejected  by 
him,  although  there  was  no  proof  that  they  had  come  to  his  hands, 
Chambre,  J.,  is  reported  to  have  said :  "  I  think,  under  the  circumstances 
of  this  case,  the  defendant  must  be  considered  as  having  constituted  the 
master  of  the  ship  his  agent  to  accept  and  receive  the  goods.*1     The 
plaintiff  recovered  a  verdict,  which  was  not  disturbed.     In  Chaplin  v. 
Rogers,  1  East,  192,  where,  a  stack  of  hay  being  sold  by  parol  to  the 
defendant,  he,  without  paying  for  it  or  removing  it,  resold  a  part  of  it 
to  another  person,  who  took  it  away,  and  the  jury  found  that  the  defend- 
ant had  accepted  and  received  the  stack  of  hay,  Lord  Kenyon  said : 
"  The  question  was  specifically  left  to  the  jury  whether  or  not  there  were 
an  acceptance  of  the  hay  by  the  defendant,  and  they  have  found  that 
there  was,  which  puts  an  end  to  any  question  of  law."     "  Here  the 
defendant  dealt  with  this  commodity  afterwards  as  if  it  were  in  his 
actual  possession ;  for  he  sold  part  of  it  to  another  person."    "  The  other 
judges  agreed  that  there  was  sufficient  evidence  of  a  delivery  to  and 
acceptance  by  the  defendant  to  leave  to  the  jury."     And  the  verdict  for 
the  plaintiff  was  confirmed.     So  in  Blenkinsop  v.  Clayton,  7  Taunt.  597 
(E.  C.  L.  B.  vol.  2),   Gibbs,  C.  J.,  and  the  whole  Court  of  Common 
*Pleas  agreed  that,  if  a  person  who  has  contracted  for  the  pur-  rntJAi 
chase  of  goods  offers  to  resell  them  as  his  own,  whether  this  be  *- 
proof  of  an  acceptance  and  receipt  of  the  goods  by  himself  is  a  question 
for  the  jury.     I  will  only  further  mention  the  well  considered  case  of 
Bushel  v.  Wheeler,  8  Jurist,  £32,  post,  p.  442,  note,  decided  in  this 
Court.     The  defendant,  residing  in  Herefordshire,  had  verbally  ordered 
goods  from  a  manufacturer  at  Bristol ;  according  to  his  orders  they  were 
sent  to  Hereford,  and  deposited  in  a  warehouse  there.   After  they  had  been 
a  considerable  time  there,  the  defendant  repudiated  them.   In  an  action  for 
the  price,  before  a  most  learned  and  cautious  Judge,  Mr.  Justice  Erskine, 
it  was  left  to  the  jury  whether,  upon  the  evidence,  the  buyer  had 
accepted  and  received  the  goods ;  and  the  verdict  was  for  the  defendant, 
with  liberty  to  enter  a  verdict  for  the  plaintiff  if  the  Court  should  be  of 
opinion  that  there  was  an  acceptance.    A  rule  to  show  cause  was  granted ; 
and,  cause  being  shown,  the  Court  unanimously  approved  of  the  direc- 
tion, but  declined  to  take  upon  themselves  to  enter  a  verdict  for  the 
plaintiff,  and  made  a  rule  absolute  for  a  new  trial.     I  particularly  rely 
upon  the  pointed  language  in  that  case  of  my  brother  Coleridge,  who, 
after  observing  that  the  acceptance  required  by  the  statute  must  be  very 
clear  and  unequivocal,  says  that  it  may  be  constructive ;  and  adds  that 
"  it  is  a  question  for  the  jury,  whether,  under  all  the  circumstances," 
"  the  acts  which  the  buyer  does  or  forbears  to  do  are  an  acceptance  or 
otherwise." 
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These  are  express  decisions,  through  a  long  coarse  of  years,  that  there 
may  be  an  acceptance  and  receipt  of  *goods  by  a  purchaser,  with- 
-1  in  the  Statute  of  Frauds,  although  he  has  had  no  opportunity  of 
examining  them,  and  although  he  has  done  nothing  to  preclude  himself 
from  objecting  that  they  do  not  correspond  with  the  contract.  We 
approve  of  these  decisions,  thinking  that  they  do  not  infringe  upon  the 
Statute  of  Frauds,  and  that  they  conduce  to  fair  dealing  in  trade. 

We  are,  therefore,  of  opinion  that  in  this  case  the  rule  for  entering  a 
nonsuit  should  be  discharged.  Rule  discharged.(a) 

(a)  Reported  by  H.  Davison,  Esq. 


The  following  report  of  the  case  cited  at  pp.  430,  432,  441,  is  from  the  note*  of  Messrs. 
Adolphus  and  Ellis,  and  from  the  information  of  the  counsel  engaged  in  the  cause.  It  differ* 
materially  from  the  report  cited,  as  underatoood  by  the  Court  when  delivering  the  judgment  in 
the  text,  both  as  to  the  ruling  at  Nisi  Prius,  and  as  to  the  grounds  of  the  decision  in  Bane ;  bat 
both  views  of  the  case  agree  with  the  judgment  in  the  text 

BUSHELL  and  Others  v.  Assignees  of  ACRAMAN  and  Others,  v.  WHEELER.    [May  lft, 

1844.] 

W.,  living  at  Hereford,  ordered  goods  (at  a  price  above  107.)  of  A.,  living  at  Bristol,  and 
directed  that  they  should  be  sent  by  The  Hereford  sloop  to  Hereford.  They  were  sent  accord- 
ingly ;  and  a  letter  of  advice  was  also  sent  to  W.,  with  an  invoice,  stating  the  credit  to  be 
three  months.  On  their  arrival  at  Hereford,  they  were  placed  in  the  warehouse  of  the  owner 
of  the  sloop,  where  W.  saw  them ;  and  he  then  said  to  the  warehouseman  that  he  would  not 
take  them :  but  he  made  no  communication  to  A.  till  the  end  of  five  months,  when  he  repu- 
diated the  goods. 

In  an  acflon  by  A.  against  W.  for  the  price,  Held : 

That  the  judge  ought  not  to  have  told  the  jury  that  there  was  no  acceptance  and  actual  receipt 
under  the  Statute  of  Frauds,  29  C.  2,  c.  3,  s.  17,  but  should  have  left  them  to  find,  upon  these 
facts,  whether  or  not  tfeere  bad  been  such  acceptance  and  actual  receipt 

Assumpsit  by  the  assignees  of  Acraman  and  others,  bankrupts,  for  goods  sold  and  delivered 
by  the  bankrupts.     Plea:  Non  assumpsit     Issue  thereon. 

•On  the  trial,  before  Erskine,  J.,  at  the  Somersetshire  Summer  assizes,  1843,  it 
*4431  appeared  that  the  plaintiffs  were  the  assignees  of  bankrupts  who  had  carried  on  basinets 
at  Bristol,  under  the  firm  of  Acraman  &  Company,  as  manufacturers  of  iron.  The 
defendant  had  ordered  of  the  bankrupts,  before  their  bankruptcy,  certain  mill  machinery,  at  a 
price  above  10/.,  consisting  of  iron  wheels,  Ac.  By  the  order,  they  were  to  be. forwarded  to  the 
defendant  at  Hereford  by  The  Hereford  sloop.  They  were  so  forwarded,  by  the  bankrupts,  on 
23d  April,  1842.  On  25th  April  a  letter  of  advice,  with  an  invoice,  was  sent  to  the  defendant 
The  invoice  stated  that  the  goods  were  at  three  months'  credit  The  goods  arrived  at  Hereford, 
and  were  there  placed  in  the  warehouse  on  the  wharf  of  the  owner  of  the  sloop;  and  the  defend- 
ant was  informed  of  this  immediately.  No  communication,  on  the  subject  of  the  goods,  from  the 
defendant  to  the  bankrupts,  took  place  before  the  bankruptcy,  nor  any  to  the  assignees  till  7th 
October,  1842,  when  the  goods  were  repudiated.  These  facts  having  been  proved  on  the  psrt  of 
the  plnintiffs,  the  defendant  proved  that  after  the  arrival  of  the  goods  at  the  warehouse,  he  had 
seen  them,  and  had  informed  the  warehouseman  that  he,  the  defendant,  did  not  intend  to  take 
them.  The  goods  afterwards  came  to  the  wharf  of  the  owner  of  the  sloop  at  Bristol.  On  the*e 
facts,  the  learned  Judge  directed  the  jury  to  find  a  verdict  for  the  defendant,  reserving  leave  to 
move  to  enter  a  verdict  for  the  plaintiffs  for  24/.  15*.  8rf. 

Bntt,  in  Michaelmas  term,  1843,  obtained  a  rule  accordingly. 

Crmodcr  nnd  Montague  Smith  now  showed  cause.  The  words  of  sect  17  of  the  Statute  of 
Frauds,  29  C.  2,  c.  3,  "  except  the  buyer  jball  accept  part  of  the  goods  so  sold  and  actually 
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received  the  same/'  ore  not  applicable  to  the  facts  of  this  case.  The  buyer,  immediately  oo 
learning  the  arrival  of  the  goods,  repudiated  them.  James  e.  Griffin,  2  M.  k  W.  623,  shows, 
that  such  repudiation  may  be  by  a  declaration  of  the  vendee  to  his  own  agent.  [Coleridg*,  J. 
In  that  case,  the  declaration  was  used  as  evidence  against  the  assignees  of  the  bankrupt  who 
made  it:  you  seek  to  use  it  in  favour  of  the  party  declaring.]  There  can  be  no  acceptance  if 
anything  remain  to  be  done ;  Howe  v.  Palmer,  3  B.  k  Aid.  321,  Baldey  v.  Parker,  2  B.  A  C 
37,  Maberley  v.  Sbeppard,  10  Bing.  99,  where  Tindal,  C.  J.,  said  that  the  statute  pointed  to 
"  an  actual  delivery,  and  an  actual  receiving."  So,  there  could  be  no  acceptance  if  the  vendor 
retained  the  right  to  stop  in  transitu ;  and  Thompson  v.  Trail,  6  B.  k  C.  36,  shows  that  the 
right  still  existed  in  this  case.  [Colkridgb,  J.  That  is  a  bad  test:  there  might  be  a  stoppage 
in  transitu,  though  there  had  been  a  note  in '  writing.]  Hanson  v.  Armitage,  5  B.  k  Aid.  557, 
shows  that  the  delivery  at  the  warehouse  did  not  here  constitute  an  acceptance  by  the  defend- 
ant, the  acceptance  "  not  being  by  the  party  himself."  [Coleridge,  J.  At  whose  risk  were 
the  goods  lying  at  the  warehouse  in  this  case  ?]  [See  *Dodsley  v.  Varley,  12  A.  k  E. 
632,  634.]  [Pattesoic,  J.  The  cases  are  collected  in  Coats  v.  Chaplin,  3  Q.  B.  483.]  [*444 
The  decision  there  is  rather  in  the  defendant's  favour ;  for  it  was  held  that  the  vendor 
might  sue  for  the  loss  of  the  goods.  The  utmost  that  can  be  said  here  is  that,  as  in  Edan  v. 
Dudfield,  1  Q.  B.  302,  the  jury  might  have  found  otherwise.  [Butt,  for  the  plaintiffs.  The 
complaint  is  that  the  jury  here  were  not  allowed  to  draw  their  inference  from  the  facts,  but  were 
told  that  they  must  find  for  the  defendant.  Pattesoic,  J.,  referred  to  Anderson  v.  Hodgson,  5 
Price,  630.]  It  may  be  said  that  here  was  no  repudiation  of  the  invoice :  but,  if  the  sale  was 
not  perfected,  why  should  the  invoice  be  repudiated  ?  [Lord  Denman,  C.  J.  The  invoice  is 
merely  evidence.]  Taking  the  owner  of  the  sloop  to  be  the  defendant's  agent,  there  would  be 
only  a  delivery  to  the  defendant,  not  an  acceptance  by  him ;  Johnson  v.  Dodgson,  2  M.  k  W. 
*»3,  666,  Nicholle  v.  Plume,  1  Car.  k  P.  272,  Bill  v.  Baiuent,  9  M.  k  W.  36. 

Butt  (with  whom  was  Carrow),  contra.  There  was  sufficient  in  this  case  to  entitle  a  jury  to 
fnd  acceptance  and  actual  receipt  The  delivery  of  the  goods  was  made  to  the  defendant's 
agent,  named  by  him :  and,  though  the  defendant  knew  of  this,  and  had  also  received  the  in- 
voice stating,  among  other  things,  the  length  of  credit,  which  was  only  three  months,  he  never- 
theless made  no  communication  to  the  vendor  till  after  the  expiration  of  more  than  five  months. 
He  indeed  told  the  warehouseman  that  he  would  not  rooeive  the  goods :  but  that  was  merely  a 
col  venation  with  bis  own  agent  [Coleridge,  J.  It  is  as  if  he  had  said  so  to  himself.]  In 
Howe  r.  Palmer,  3  B.  k  Aid.  321, -Baldey  v.  Parker,  2  B.  k  C.  37,  and  Maberley  v.  Sheppard,  10 
Bing.  99,  the  goods  had  never  been  delivered  out  of  the  possession  of  the  vendor  or  his  agent 
Here  even  the  right  to  stop  in  transitu  was  gone :  and  the  goods  were  at  the  defendant's  risk  ; 
Fragano  v.  Long,  4  B.  k  C.  219,  Dawes  v.  Peck,  8  T.  R.  330.  The  question  might  have  been 
more  difficult  if  the  defendant  bad  returned  the  goods  immediately  after  he  knew  that  tbey  were 
in  his  agent's  hands.  In  2  Stark ie's  Ev.  488  (3d  ed.)  it  is  laid  down  that  there  may  be  a  con- 
structive delivery:  and  there  may,  on  the  same  principle,  be  a  constructive  acceptance.  In 
Elmore  v.  Stone,  1  Taunt  458,  it  was  held  that  there  might  be  a  constructive  delivery :  after- 
wards, in  Hanson  v.  Armitage,  5  B.  k  Aid.  557,  this  was  held  not  enough  without  an  accept- 
ance; and  in  the  latter  case  there  was  no  acceptance,  because  the  goods  had  not,  as  here,  been 
delivered  to  a  party  named  as  agent  by  the  vendee,  and  there  was  no  subsequent  acquiescence 
by  the  vendee  in  such  delivery.  The  same  circumstances  distinguish  the  present  case  from 
Sieholle  v.  Plume,  1  Car.  k  P.  272.  [Lord  Denman,  C.  J.  I  think  some  observations  have 
been  made  upon  that  case.]  [See  Edan  v.  Dudfield,  1Q.B.  307.]  The  delivery  to  the  carrier 
is  delirery  to  the  vendee;  Dutton  v.  Solomonson,  3  B.  k  P.  582:  and  the  vendee's 
acquiescence  in  such  *delivery  may  at  least  be  construed  by  a  jury  as  an  acceptance  f*445 
by  him.    (He  was  then  stopped  by  the  Court) 

Lord  Desman,  C.  J.  The  power  to  stop  in  transitu  is  not  a  test  which  will  meet  all  cases ; 
not,  for  instance,  the  case  of  a  memorandum  in  writing.  The  general  intention  of  the  Statute 
is  mat  there  should  be  a  writing:  this,  as  well  as  the  exception  for  the  case  of  delivery  and 
acceptance,  has  been  construed  literally.  Still  it  must  be  a  question  whether  there  has  been  an 
acceptance  and  actual  receipt  It  is  not  necessary  that  the  purchaser  himself  should  form  a 
judgment  on  the  article  sent:  he  may  depute  another  to  do  so;  or  he  may  rely  upon  the  seller. 
The  defendant  here  orders  the  goods  to  be  sent  by  a  particular  vessel,  which  he  names :  and  he 
Teceires  the  invoice,  which  states  a  three  months'  credit  He  allows  the  goods  to  remain  till 
that  credit  is  expired,  giving  no  notice  to  the  seller,  though  he  did  say  to  his  own  agent  that  he 
would  not  take  them.  Now  such  a  lapse  of  time,  connected  with  the  other  circumstances,  might 
show  an  acceptance :  whether  there  was  an  acceptance  or  not  is  a  question  of  fact  I  do  not 
think  that  the  mere  taking  by  the  carrier  is  a  receipt  by  the  vendee :  but  the  jury  here  should 
ha.Tebeen  allowed  to  exercise  a  judgment  on  the  question  whether  there  was  an  actual  receipt 
VOL.  XV.— 34  Z 
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Williams,  J.  [Pattesox,  J.,  bad  left  the  Court  during  the  argument]  There  ought  to  be  a 
new  trial.  When  it  is  once  settled  that  manual  occupation  is  not  essential  to  an  actual  receipt, 
and*  it  is  not  now  contended  that  it  is,  it  becomes  a  question  whether  there  have  been  circum- 
stances constituting  an  actual  receipt  The  larger  the  bulk,  the  more  impracticable  it  is  that 
there  should  be  a  manual  receipt:  something  there  must  be  in  the  nature  of  constructive  receipt, 
as  there  is  constructive  delivery.  It  being,  then,  once  established  that  there  may  be  an  actual 
receipt  by  acquiescence,  wherever  such  a  case  is  set  up  it  becomes  a  question  for  the  jury  whether 
there  is  an  actual  receipt  And  all  the  facts  must  be  submitted  to  their  consideration,  for  tbs 
determination  of  that  question. 

Coleridge,  J.  I  agree  that  the  acceptance  must  be,  in  the  words  of  one  of  the  cases  cited, 
u  strong  and  unequivocal,"  Maberley  «.  Sheppard,  10  Bing.  101.  But  that  i%  quite  continent 
with  its  being  constructive.  Therefore  in  almost  all  cases  it  is  a  question  for  the  jury,  whether 
particular  instances  of  acting  or  forbearing  to  act  amount  to  acceptance  and  actual  receipt. 
Here  goods  are  ordered  by  the  vendee  to  be  sent  by  a  particular  carrier,  and,  in  effect,  to  a  par- 
ticular warehouse ;  and  that  is  done  in  a  reasonable  time.  That  comes  to  the  same  thing  at  if 
they  had  been  ordered  to  be  sent  to  the  vendee's  own  house,  and  sent  accordingly.  In  sueh  a 
case  the  vendee  would  have  had  the  right  to  look  at  the  goods,  and  to  return  them  if  they  did 
not  correspond  to  order.  But  here  the  vendee  *  takes  no  notice  of  the  arrival,  sad 
*4461  makes  no  communication  to  the  party  to  whom  alone  a  communication  was  necessary. 
The  question  must  go  to  a  jury. 

Lord  Desman,  C.  J.    We  must  qualify  the  rule  nisi. 

Rule  absolute  for  a  new  trial  (not  on  payment  of  costs). 


CHABOT  v.  Viscount  MORPETH  and  Others,  Commissioners  of  Her 
Majesty's  Woods  and  Forests,  and  JOSEPH  BONSOR,  Esq.,  Sheriff 
of  Surrey.     May  31,  1850. 

By  stat  9  A  10  Vict  c.  38,  authorising  the  Commissioners  of  Woods  and  Forests  to  form  a  Royal 
Park  in  Battersea  Fields,  in  Surrey,  the  Commissioners  are  empowered  to  take  lands  for  the 
purpose  of  the  act  and,  in  case  of  disagreement  with  the  landowner,  the  value  is  to  be  assessed 
by  a  jury  before  the  sheriff  of  the  county.  By  sect  23,  after  the  jury  have  ascertained  the 
amount,  the  sheriff  "  shall  thereupon  order  the  sum"  to  be  paid  by  the  Commissioners  to  the 
landowner;  the  "verdict  or  inquisition  and  order"  to  be  "final,  binding,  and  conclusive." 
By  sect  30  the  judgments  and  verdicts  are  to  be  entered  in  the  office  of  Land  Revenue 
Records  and  Enrolments,  and  to  be  afterwards  deposited  with  the  clerk  of  the  peace,  and  to 
be  deemed  records.  By  sect  40,  if  after  assessment  the  landowner  refuse  to  convey,  then,  on 
payment  of  the  sum  assessed  into  the  Bank  of  England  to  the  use  of  the  landowner,  the  land  is 
thenceforth  to  vest  in  the  Queen  as  part  of  her  possessions  in  right  of  the  Crown. 

Declaration  in  prohibition  alleged  that  upon  an  inquisition  taken  before  the  sheriff,  on  a  disa- 
greement between  plaintiff  and  the  Commissioners  as  to  the  price  to  be  paid  him  for  land 
required  for  the  purposes  of  the  act  the  sheriff  had  directed  the  jury  to  exclude  from  their 
valuation  all  of  the  land  to  which  the  plaintiff's  title  could  be  impeached,  and  had  thereby 
misdirected  them  as  to  the  proper  mode  of  estimating  the  amount  to  be  paid;  that  the 
jury  gave  a  verdict  for  an  amount  mentioned;  and  that  then  the  sheriff  gave  judgment  and 
ordered  payment  of  that  amount  to  plaintiff;  that  the  Commissioners  and  sheriff  were  proceed- 
ing  to  enter  and  record  the  verdict  and  judgment,  and  to  use,  act  upon,  and  make  then  avail- 
able ;  and  the  declaration  then  prayed  that  the  sheriff  and  Commissioners  might  be  prohibited 
from  entering  and  recording  the  said  verdict  and  judgment,  and  from  further  proceeding  fur 
the  purpose  of  using,  acting  upon,  or  otherwise  making  them  available. 

Held,  on  demurrer,  that  the  declaration  was  bad ;  that  no  excess  of  jurisdiction  was  shown ; 
that  the  verdict  and  judgment  were  binding  and  conclusive ;  and  that  the  recording  then  was 
not  a  condition  precedent  to  their  validity ;  that  the  sheriff,  after  ordering  payment  of  the  sum 
assessed,  was  functtu  officio  ;  and  that  the  payment  of  the  money  into  the  Bank  of  England 
was  an  act  belonging  to  the  executive  government,  and  not  the  subject  of  prohibition. 

Although  the  Court  considered  that  the  direction  of  the  sheriff  was  wrong. 

M.  Chambers,  in  Hilary  term,  1848,  obtained  a  rule  calling  on  the 
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sheriff  of  Surrey,  and  the  Commissioners  of  Her  Majesty's  Woods  and 
Forests,  *to  show  cause  why  a  prohibition  should  not  issue,  to  r^AAm 
prohibit  the  said  sheriff  and  Commissioners  from  entering  and  ^ 
recording  the  assessment  and  verdict  of  the  jury  herein  on  the  matter 
of  the  compensation  of  Charles  Chabot,  and  the  judgment  thereon,  and 
from  further  proceeding  for  the  purpose  of  using,  acting  upon  or  enforc- 
ing, or  otherwise  making  available,  the  said  assessment,  verdict,  or 
judgment. 

In  Easter  term,(a)  1848,  Sir  John  Jervis,  Attorney-General,  and 
WtUby  showed  cause,  and  Lush  supported  the  rule.  The  facts,  and 
the  course  of  the  argument,  will  sufficiently  appear  by  the  judgment  of 
the  Court  on  the  rule,  and  by  the  subsequent  argument  and  judgment 
on  the  demurrer.  ^        Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  in  Trinity  term  (June  2d),  1848,  delivered  the 
judgment  of  the  Court. 

The  Commissioners  of  Woods  and  Forests,  having  required  certain 
property  of  Mr.  Charles  Chabot  for  Batterlea  Park,  which  they  are 
empowered  by  act  of  parliament  (6)  to  form,  and  having  disagreed  with 
him  as  to  the  amount  of  his  compensation,  issued  their  warrant  for  sum- 
moning a  jury  (<?)  before  a  sheriff  to  determine  its  value.  The  property 
consisted  of  three  pieces  of  land,  Nos.  63,  64,  and  78,  in  the  schedule 
to  the  act,  and  there  described  as  the  property  and  in  the  occupation 
of  Mr.  Charles  Chabot.  The  claim  was  for  the  *same  three  par-  r*  jjq 
eels,  with  their  several  dimensions ;  the  warrant  summoned  the  *- 
jury  « to  ascertain  what  recompense  and  satisfaction  shall  be  made  to 
C.  Chabot  for  the  value  of  the  lands,  tenements,  and  hereditaments 
hereafter  mentioned,  and  of  the  estate  and  interest  of  the  said  C.  C. 
therein,"  and  then  fully  described  the  three  parcels  scheduled.  The 
notice  of  trial  used  the  same  language ;  which  must  also  be  presumed 
to  have  formed  part  of  the  oath  of  the  jury. 

The  claimant  called  numerous  witnesses  to  the  value  of  his  land,  none 
of  whom  rated  it  lower  than  78001.  On  the  part  of  the  Commissioners 
no  witness  was  called ;  and  the  jury  found  a  verdict  for  7502.  The 
matter  is  brought  before  this  court  on  a  complaint  that  the  jury  were 
directed  to  estimate,  not  the  value  of  the  land  taken  and  described,  but 
the  value  of  the  land  and  of  the  claimant's  estate  and  interest  in  it,  with 
an  intimation  that  he  was  not,  or  might  not  be,  entitled  to  the  fee  simple, 
or  to  the  land  itself,  because,  being  land  between  high  and  low  water 
marks,  it  belonged  either  to  the  Crown  by  virtue  of  its  prerogative,  or 
to  the  City  of  London  as  conservators  of  the  river  Thames  in  that  part : 

(a)  May  9.    Before  Lord  DsmcAir,  C.  J.,  Pattkson,  Wight-man,  and  Erlk,  Js. 

(b)  9  k  10  Viet  e.  38.  "  To  empower  the  Commissioners  of  Her  Majesty's  Woods  to  form  a 
Royal  Park  in  Battersea  Fields  in  the  oounty  of  Surrey." 

(e)  See  p.  454,  note  (a),  post 
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and  those  parties  were  said  to  be  contending  in  chancery  for  the  land 
bo  situated,  comprehending,  though  not  specifying,  Nos.  63  and  64. 

The  jury,  having  been  pressed  by  this  argument,  pronounced  this 
verdict :  "  Under  all  the  circumstances  of  the  case,  we  find  our  verdict 
for  750Z."  The  circumstances  thus  alluded  to  were  the  doubts  whether 
the  claimant  could  make  a  perfect  title  to  the  property.  The  claim- 
ant's counsel  repeatedly  urged  the  learned  assessor  to  ask  whether  they 
awarded  the  full  value  of  the  property,  as  belonging  to  him ;  but  it  was 
*AAcn  *not  thought  right  to  permit  them,  though  willing,  to  answer  that 
■•  question.  The  assessor  appears  to  have  thought  that  he  was 
bound  to  direct  the  verdict  to  be  given  conjointly  for  the  value  of  the 
tenements  and  the  claimant's  estate  and  interest,  or  rather  for  that 
value  reduced  by  sojnuch  estate  and  interest  as  any  other  person 
possessed,  adverse  to  the  claimant. 

Now  they  had  no  materials  for  making  that  reduction,  or  deciding 
whether  the  Crown  or  the  City  had  the  whole  estate  and  interest  in  the 
premises,  or  none  at  all.  They  must  have  made  a  rough  guess  at  the 
depreciation  that  any  doubt  thrown  on  the  title  might  produce :  but  the 
duty  of  the  jury  was  to  estimate  the  value  of  the  property  taken,  and 
the  estate  and  interest,  as  it  appears,  to  be  divided  among  several  persons, 
the  person  in  possession  being  deemed  entitled  to  the  whole  interest 
until  the  contrary  be  shown  (sect.  45),  and  the  case  of  doubtful  titles 
being  provided  for  (sect.  44)  quite  independently  of  the  jury's  assessment. 
Perhaps  the  Commissioners  are  estopped  from  denying  C.  Chabot's 
ownership  after  their  own  act  had  affirmed  it ;  and  the  title,  by  purchase 
from  Lord  Spencer,  was  fully  proved,  subject  only  to  the  question 
whether  there  was  not  elsewhere  a  title  paramount  either  in  the  Crown 
or  the  City. 

The  jury,  therefore,  have  manifestly  taken  into  their  account  of  com- 
pensation the  estate  and  interest  of  C.  Chabot  in  the  property  in  some 
sense  inconsistent  with  a  valuation  of  the  then  parcels  of  land,  which 
alone  they  were  sworn  to  make.  And,  as  their  verdict  is  to  be  recorded 
and  deposited  with  the  clerk  of  the  peace  (sect.  30),  and  is  made  final, 
binding,  and  conclusive  (sect.  23),  the  claimant  is  well  warranted  in  ask- 
*d^m  m&  ^or  our  wr**  *0^  Proni°ition  against  those  further  proceedings 
■*  which  would  have  the  effect  of  binding  his  interests  for  ever. 

Claimant  to  declare  in  prohibition. 

The  claimant  declared  in  prohibition, (a)  and  alleged :  That,  to  wit,  on 
2d  October,  1846,  the  Commissioners  of  Her  Majesty's  Woods  and 
Forests,  &c,  in  pursuance  and  by  virtue  of  stat.  9  &  10  Vict.  c.  38, 
gave  notice  in  writing  to  the  plaintiff  that  it  was  their  intention  to  take 
and  use  for  the  purpose  of  the  said  act  certain  lands,  tenements,  fcc, 
situate  in  the  parish  of  St.  Mary,  Battersea,  in  Surrey,  being  three 
parcels  of  land,  numbered,  &c. ;  and  by  the  said  notice  required  plain- 
fa)  The  remainder  of  the  report  ia  by  H.  Davigon,  Esq. 
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tiff,  under  the  provisions  of  the  said  act,  on  or  before,  &c,  to  deliver  to 
the  said  Commissioners  a  statement  of  the  particulars  of  the  estate, 
shares,  interest,  or  charges,  which  he  claimed  to  be  entitled,  &c,  to 
receive  satisfaction  or  recompense  for,  in  respect  of  the  said  land,  and 
of  the  tenant's  fixtures,  and  of  the  injury,  &c,  sustained  by  him,  and 
of  the  sum  or  sums,  &c,  which  he  might  expect  and  be  willing  to  receive 
in  satisfaction  or  discharge  for  the  value  of  such  estate,  &c,  and  the 
sum,  &c.  (compensation  expected  by  plaintiff  for  such  fixtures  and  for 
such  injury,  &c,  respectively).  That,  plaintiff,  to  wit,  on,  &c,  delivered 
to  the  said  Commissioners  a  statement,  and  alleged  thereby  that  his 
estate  in  the  said  parcels  of  land  respectively  was  freehold,  and  was  in 
his  possession,  and  claimed  thereby  10,2122.  as  and  for  the  sum  which 
he  expected  and  would  be  willing  to  receive  in  satisfaction,  &c,  for  the 
said  three  parcels  of  land.  That,  the  Commissioners  and  plaintiff  not 
being  able  to  agree  upon  the  said  sum  to  be  paid  for  *the  said  p^ci 
three  parcels  of  land,  thereupon  the  Commissioners,  in  pursuance  ^ 
of  the  said  Act  of  Parliament,  to  wit,  on,  &c,  issued  their  warrant,  &c, 
bearing  date,  &c,  and  directed  to  Joseph  Bonsor,  the  sheriff  of  Surrey, 
and  thereby,  in  pursuance  of  the  said  act,  required  the  said  sheriff  to 
summon,  impanel,  and  return  a  jury,  &c,  to  appear,  &c,  at,  &c,  on,  &c, 
in  order  that  he  the  said  sheriff  might  swear  twelve  to  be  the  jury  for 
the  purpose  of  inquiring  into  and  ascertaining  upon  their  oaths  what 
recompense  and  satisfaction  should  be  made  to  the  plaintiff  for  the  value 
of  the  said  three  parcels  of  land,  and  of  his  estate  and  interest  therein, 
and  to  assess  and  award  the  sum,  &c,  to  be  paid  to  plaintiff  for  the 
purchase  of  such  lands,  or  of  such  his  estate,  &c,  therein,  and  also  for 
any  injury  or  damage  whatsoever  that  might  affect  the  plaintiff,  or  which 
he  might  sustain,  for  or  on  account  of  the  taking  of  such  lands,  &c,  for 
the  purpose.  The  declaration  then  averred  delivery  of  the  warrant  to 
the  sheriff,  and  continuance  of  the  plaintiff  in  possession  of  the  land 
down  to  and  at  the  time  of  the  making  of  the  assessment,  and  the  giving 
of  the  judgment  after  mentioned: 

That  the  jury  were  empannelled  and  sworn,  &c,  and  the  sheriff  pro- 
ceeded to  inquire,  &c,  on  which  said  occasion  the  plaintiff  produced 
before  the  said  jury  five  credible  witnesses,  that  is  to  say,  &c,  who 
respectively,  &c,  deposed  that  the  said  three  parcels  of  land  then  would 
have  been  worth,  in  case  the  alterations  or  improvements  intended  by 
the  said  act  had  not  been  in  contemplation,  the  sums  after  stated.  The 
declaration  then  stated  the  sums  deposed  to  as  85002.,  85702.,  84362., 
78002.,  and  71152.  That  the  Commissioners  appeared  upon  the  said 
inquiry,  and  did  not  produce  any  *evidence,  but  caused  it  to  be  r+Azo 
suggested  to  the  said  jury  by  their  counsel  that  plaintiff  was  not,  ^ 
or  might  not  be  entitled  to  part  of  the  said  three  parcels,  and  that  such 
part  might,  as  being  land  between  high  and  low  water  marks  on  the 
river  Thames,  belong  either  to  the  Queen  or  to  the  Mayor  and  Com- 

z2 
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monalty  and  citizens  of  London  as  conservators  of  the  said  river  Thames ; 
and  then  insisted,  to  and  before  the  sheriff  and  jury,  that  the  jury  ought 
not  to  assess  the  value  of  the  said  three  parcels  separately,  but  the 
value  thereof,  and  the  plaintiff's  interest  therein,  conjointly,  and  should 
exclude  therefrom  the  value  of  the  estate  and  interest  so  suggested  to 
belong  to  our  said  Lady  the  Queen  or  to  the  said  Mayor  and  Common- 
alty, &c.  That  the  sheriff  directed  the  jury  tnat  there  was  a  difficulty 
as  to  the  said  part  of  the  said  three  parcels  of  land ;  and  that,  if  the  said 
part  of  the  said  three  parcels  was  within  the  high  water  mark,  the  plain- 
tiff had  no  right  to  it ;  and  then  directed  the  jury  to  exclude  from  their 
assessment  the  value  of  such  part  of  the  said  three  parcels  as  the  jury 
should  consider  the  plaintiff  not  to  be  entitled  to,  within  the  said  high 
water  mark,  that  is  to  say  between  high  and  low  water  marks  of  the  said 
river,  and  to  assess  in  one  sum  the  value  of  the  said  three  parcels  of 
land,  and  of  the  plaintiff's  estate  and  interest  therein,  excluding  there- 
from the  value  of  such  part  of  the  said  three  parcels  as  they  should  con- 
sider not  to  belong  to  the  plaintiff.  That  the  plaintiff  objected  by  his 
counsel  in  that  behalf  to  the  said  direction,  and  requested  the  sheriff  to 
ask  the  jury  to  find  separately :  first,  the  value  of  the  said  three  parcels 
of  land,  in  the  manner  prescribed  by  the  said  act ;  and,  secondly,  the 
value  of  the  plaintiff's  estate  and  interest  therein:  with  which  request 
♦4531  ^e  8ner^  *wholly  refused  to  comply.  That  the  jury,  in  accord- 
ance with  the  said  direction  of  the  sheriff,  thereupon,  as  and  by 
way  of  finding  their  verdict  under  the  said  warrant,  declared  and  said, 
in  the  words  following,  viz.  "  Under  all  the  circumstances  of  the  case 
we  find  a  verdict  for  750£."  That  the  jury  did  not  ever  make  any  assess- 
ment except  as  aforesaid.  That  the  sheriff  thereupon  then  gave  judg- 
ment, and  ordered  that  the  said  sum  so  assessed  by  the  jury  should  be  paid 
by  the  Commissioners  to  the  plaintiff  for  the  said  three  parcels  of  land, 
and  his  estate  and  interest  therein.  That  the  Commissioners  and  Joseph 
Bonsor  are  proceeding  to  en'ter^  and  record  the  said  assessment  and  ver- 
dict of  the  jury,  and  the  said  judgment  thereon,  and  to  use,  act  upon, 
and  make  available  the  said  assessment,  verdict,  and  judgment.  Where- 
fore the  plaintiff  prays  that  a  writ  of  prohibition  may  issue,  to  prohibit 
the  said  Joseph  Bonsor  and  the  said  Commissioners  from  entering  and 
recording  the  said  assessment  and  verdict,  and  the  said  judgment,  and 
from  further  proceeding  for  the  purpose  of  using,  acting  upon,  or  other- 
wise making  available  the  said  assessment,  verdict,  or  judgment. 

Demurrer,  on  the  following  grounds.  That  it  does  not  appear  by  the 
declaration  that  there  was  any  want  of  jurisdiction  in  the  sheriff  to  direct 
the  jury  as  in  the  declaration  mentioned,  or  that  the  jury  found  a  verdict 
which  by  law  they  were  not  authorized  to  find ;  and  that  the  sheriff  was 
authorized  by  the  warrant  in  the  declaration  mentioned  to  give  such 
direction  to  the  jury,  and  the  jury  were  authorized  thereby  to  find  such 
Verdict,  as  in  the  declaration  mentioned :  and  that,  even  though  the 
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sheriff  misdirected  the  jury,  this  affords  no  ground  for  prohibiting  the 
sheriff  and  the  Commissioners  *from  entering  and  recording  the  r*AeiA 
assessment  and  verdict,  and  the  judgment,  and  from  proceeding 
to  make  the  same  available.     Joinder. (a) 

The  demurrer  was  argued  in  last  Easter  term.(J) 

Sir  «71  Jervis,  Attorney-General,  for  the  defendants.  The  declaration 
calls  upon  this  Court  to  issue  a  prohibition  for  misdirection  and  the 
speech  of  counsel.  The  count  shows  no  excess  of  jurisdiction ;  prohibi- 
tion, therefore,  does  not  lie.  If  there  has  been  any  '"miscarriage  r*4cc 
in  the  proceedings,  the  plaintiff  should  have  had  them  removed 
bv  certiorari  and  quashed,  and  then  had  another  inquisition.  There 
are  several  objections  to  prohibition  in  this  case.  First :  the  sheriff 
acted  in  a  mere  ministerial  capacity:  he  summoned  the  jury;  the  jury 
assessed  the  amount  payable.  In  ordering  payment,  he  still  did  but  act 
ministerially ;  per  Patteson,  J.,  in  Rex  v.  The  Trustees  of  the  Norwich 
and  Watton  Road,  5  A.  &  E.  563,  578  (E.  C.  L.  R.  vol.  31).  Prohibition, 
therefore,  does  not  lie.  Secondly :  the  maxxer  in  dispute  being  finally 
concluded,  prohibition  is  too  late ;  In  the  Matter  of  Poe,  5  B.  k  Ad. 
681  (E.  C.  L.  R.  vol.  27).  The  sheriff  has  given  judgment,  and  ordered 
payment  of  the  sum  awarded ;  he  is  not  required  to  make  any  return, 
and  is  now  functus  officio.  Nothing  remains  to  be  done  except  to  record 
the  judgment  and  verdict,  under  section  30,  in  the  office  of  Land  Revenue 
Records  and  Enrolments,  a  different  office  from  that  of  the  Commissioners 
of  Woods  and  Forests ;  and  to  pay  the  purchase-money  into  the  Bank 
of  England,  under  section  40.  The  plaintiff  will  not  be  injured  by  the 
process  of  recording;  it  will  give  no  title  to  the  Crown,  but  be  merely 
evidence  of  it.     And  the  statute  does  not  require  either  the  Commis- 

(a)  Sect  19  of  stat  9  k  10  Vict.  c.  38,  authorises  the  Commissioners  to  treat  for  the  purchase 
of  land  to  be  taken  for  the  purposes  of  the  act 

Sect  23,  in  case  of  disagreement  as*  to  the  price  of  lands  required  by  the  Commissioners, 
authorises  an  assessment  of  the  amount  by  a  jury  before  the  sheriff  of  the  county,  who  is  to  sum- 
mon and  return  the  jury  on  warrant  directed  to  him  by  the  Commissioners ;  and,  after  the  jury 
shall  hare  ascertained  the  amount,  the  sheriff  "  shall  thereupon  order  the  sum"  "  so  assessed  by 
the  said  jury  to  be  paid  by  the  said  Commissioners  to  the  said  owners,"  "  according  to  such 
verdict  or  inquisition  of  the  said  jury ;  which  said  verdict  or  inquisition  and  order  so  had  and 
made  shall  be  final,  binding,  and  conclusive  to  all  intents  and  purposes." 

Sect  30  enacts :  "  That  all  the  said  judgments  and  verdicts  shall  be  recorded  in  the  office  of 
Land  Revenue  Records  and  Enrolments,  and  a  minute  or  docket  thereof  respectively  entered  in 
the  office  of  the  said  Commissioners  of  Her  Majesty's  woods,  forests,  land  revenues,  works,  and 
buildings,  and  all  such  judgments  and  verdicts  shall  be  afterwards  deposited  with  the  clerk  of 
the  peace  of  the  said  county  of  Surrey,  to  be  kept  and  preserved  by  him  amongst  the  records  of 
the  quarter  sessions  of  the  said  county,  and  shall  be  deemed  to  be  records  to  all  intents  and 
purposes  whatsoever;  and  the  same,  or  true  copies  thereof,  shall  be  allowed  to  be  good  evidence 
in  all  courts  whatsoever;"  Ac. 

Sect  40  enacts  that,  where  the  landowner  refuses  to  execute  a  conveyance,  then,  upon  pay 
ment  of  the  sum  assessed  by  a  jury  into  the  Bank  of  England  for  the  use  of  the  person  entitled, 
fcc,  the  land  "shall  from  thenceforth  vest  in  the  Queen's  most  excellent  Majesty,  Her  heirs  and 
successors,  as  part  and  parcel  of  the  possessions  and  land  revenues  of  Her  Majesty  in  right  of 
the  Crown,  who  shall  be  deemed  in  law  to  be  in  the  actual  seisin  and  possession  thereof  to  aB 
int^ts  and  purposes,"  Ac 

(I*)  Kay  3d.    Before  Lord  Campbell,  C.  J.,  Pattsson,  Wightmax,  and  Erlk,  Jr. 
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aioners  or  the  sheriff  to  have  the  proceedings  recorded :  they  may  le 
recorded  by  the  plaintiff  himself.  Even  if  the  prohibition  issue,  the 
proceedings  will  stand  ;  the  title  of  the  Commissioners  will,  thus,  remain 
unimpaired ;  and,  if  the  plaintiff  refuse  to  convey,  they  may  pay  the 
purchase-money  and  take  the  land.  This  Court  is,  in  truth,  now  called 
upon  to  exercise  the  equitable  jurisdiction  of  the  Court  of  Chancery  by 
injunction.  Thirdly:  this  is  a  prohibition  by  the  Crown  to  itself.  The 
same  objection  has  been  taken  to  a  mandamus  in  Regina  ».  The  Com- 
♦4561  m^ss^oners  *°f  Her  Majesty's  Woods  and  Forests,  &c.,(a)  argued 
in  last  Trinity  term,  and  now  standing  for  judgment :  and  Regina 
v.  Powell,  1  Q.  B.  352  (E.  C.  L.  R.  vol.  41),  is  an  authority  that  man- 
damus does  not  lie  in  such  a  case. 

Lush,  contra.  [Lord  Campbell,  C.  J.  What  do  you  wish  prohibit- 
ed?]  The  entering  and  recording  of  the  inquisition,  and  all  further 
proceedings  under  the  30th  and  40th  sections  of  the  act.  So  long  as 
anything  remains  to  be  done  for  the  purpose  of  giving  complete  effect 
to  an  illegal  judgment,  it  is  not  too  late  for  prohibition.  In  the  case  In 
the  Matter  of  Poe,  5  B.  &  Ad.  681  (E.  C.  L.  R.  vol.  57),(J)  the  sentence 
had  been  carried  into  effect.  In  Kimpton  v.  Willey,  19  Law  J.  (N.  S.) 
C.  P.  269  (April  30th,  1850),  the  Court  appears  to  have  attached  no 
importance  to  the  objection  that  it  was  too  late  to  issue  prohibition  after 
judgment.  And  the  record  of  the  verdict  and  judgment  will  affect  the 
plaintiff  prejudicially ;  for  the  Crown  has  no  title  except  by  record. 
[Lord  Campbell,  C.  J.  How  can  the  Queen  prohibit  herself?]  Rex 
v.  The  Lords  Commissioners  of  the  Treasury,  4  A.  &  E.  286  (E.  C.  L. 
R.  vol.  31),(c)  is  an  authority  for  mandamus  to  the  Commissioners  of  the 
Treasury  as  officers  under  the  Crown.  [Lord  Campbell,  C.  J.  That 
was  on  the  special  ground  that  the  Commissioners,  as  they  admitted, 
had  money  in  their  hands,  which  was  applicable  to  the  purpose  in  ques- 
tion.] The  Queen  in  this  case  is  called  upon  to  prohibit  her  servants ; 
if  they  do  an  illegal  act,  it  must  be  presumed  that  they  do  it  without 
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the  Queen's  authority.     [Patteson,  J.     Section  59  *of  their  act 


exempts  the  Commissioners  from  personal  liability;  and  the 
amount  of  all  costs  and  expenses  recovered  against  them  is  to  be  dis- 
charged out  of  the  moneys  to  be  received  from  the  possessions  of  the 
Crown.]  It  has  been  objected  that  the  functions  of  the  sheriff  under 
this  act  are  merely  ministerial ;  but  they  are  of  the  same  judicial  charac- 
ter as  those  of  a  judge  at  Nisi  Prius. 

Sir  J.  Jervis,  Attorney-General,  replied.  Cur.  adv.  vult. 

Lord  Campbell,  C.  J.,  now  delivered  judgment.  After  having  stated 
the  material  parts  of  the  pleadings,  his  Lordship  said : 

(«)  Post*  Jane  24th,  1850.    See  Rex  v.  The  Commissioners  of  Customs,  5  A.  k  B.  380  (E.  C 
L.  R.  toI.  31). 
(6)  See  In  the  Matter  of  the  Dean  of  York,  2  Q.  B.  1, 40  (E.  C.  L.  R.  vol.  42). 
(c)  bee  In  re  Baron  de  Bode,  6  Dowl.  P.  C.  776. 
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The  Court  ordered  the  plaintiff  to  declare  in  prohibition  on  a  strong 
representation,  by  his  counsel,  that  he  had  sustained  a  grievous  wrong, 
and  that  he  had  no  other  remedy.  But,  after  listening  to  the  argument 
upon  the  demurrer,  and  deliberately  referring  to  the  statute,  we  are  all 
of  opinion  that  there  ought  to  be  judgment  for  the  defendants. 

This  is  the  first  time  that  an  attempt  has  been  made  to  extend  the  x 
writ  of  prohibition  to  such  a  case.  Where  there  has  been  a  complaint 
of  an  excess  of  jurisdiction  in  holding  an  inquisition  to  ascertain  the 
value  of  property  taken  under  an  act  of  parliament,  the  course  hitherto 
has  been  to  apply  for  a  certiorari,  with  a  view  to  quash  the  proceedings 
alleged  to  be  illegal.  What  might  have  been  the  success  of  such  an 
application  in  this  case  we  are  not  called  upon  to  say :  but  it  clearly 
appears  to  us  that  the  plaintiff  has  not  entitled  himself  to  a  prohibition, 
either  against  the  sheriff  of  Surrey  or  the  Commissioners  of  Her  Majes- 
ty's  Woods.  *He  comes  to  us  after  the  assessment,  the  verdict,  rjMrft 
and  the  judgment,  without  seeking  to  set  aside  these  proceedings,  ■- 
but  praying  that  the  defendants  may  be  prohibited  from  entering  or 
recording  the  assessment,  verdict,  and  judgment,  or  from  acting  upon 
them.  But  the  recording  of  the  verdict  and  judgment,  as  directed  by 
sect.  30,  is  not  made  a  condition  precedent  to  their  validity,  and  seems 
only  intended  for  safe  custody  and  facility  of  proof.  Moreover,  the 
duty  of  entering  and  recording  them  is  not  cast  either  on  the  sheriff  or 
on  the  Commissioners.  After  the  sheriff  has,  under  sect.  23,  given  judg- 
ment, ordering  the  sum  assessed  by  the  jury  to  be  paid  by  the  Commis- 
sioners, he  \s  functus  officio;  and  the  judgment  is  declared  to  be  thereupon 
binding  and  conclusive.  The  recording  is  to  be  in  the  office  of  Land 
Revenue  Records  and  Enrolments,  an  entirely  different  office  from  that 
of  the  Commissioners  of  Woods. 

The  only  part  of  the  prohibition  prayed  which  could  benefit  the  plain- 
tiff is  that  which  would  prevent  the  Commissioners  from  acting  upon  the 
judgment  under  section  40.  Thereby  it  is  enacted  that,  if  any  owner 
of  lands  specified  in  the  schedule  shall  refuse  to  execute  a  conveyance 
thereof,  upon  payment  into  the  Bank  of  England  of  the  sum  assessed 
by  a  jury,  the  land  and  fee  simple  thereof  shall  from  thenceforth  vest 
in  the  Queen's  Majesty,  "  her  heirs  and  successors,  as  part  and  parcel 
of  the  possessions  and  land  revenues  of  Her  Majesty  in  right  of  the 
Crown,  who  shall  be  deemed  in  law  to  be  in  the  actual  seisin  and  pos- 
session thereof  to  all  intents  and  purposes."  But,  the  judgment  being 
good  upon  the  face  of  it,  and  being  declared  to  be  binding  and  conclu- 
sive, how  can  we  be  asked  to  prohibit  the  Commissioners  from  acting 
upon  it?  There  is  no  ^judicial  proceeding  now  to  take  place ;  and  r+jrQ 
there  is  no  process  of  any  Court  to  issue.  The  Commissioners  L  ° 
of  Her  Majesty's  Woods,  according  to  the  commands  they  receive  from 
Her  Majesty,  may  or  may  not,  upon  the  plaintiff's  refusal  to  execute  a 
conveyance,  pay  into  the  Bank  of  England  the  sum  assessed  by  the  jury.. 
vol.  xv. — 85 
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If  they  were  to  do  so,  they  would,  as  officers  of  the  Crown,  under  the 
statutable  power  conferred  upon  the  Crown,  cause  the  land,  the  value 
of  which  has  been  assessed  by  the  jury,  to  vest  in  Her  Majesty,  and  she 
Would  be  deemed  to  be  in  the  actual  seisin  and  possession  thereof.  Were 
we  to  grunt  a  prohibition  against  this  measure,  we  should  be  interfering 
with  proceedings  not  judicial,  but  belonging  to  the  executive  government 
of  the  country. 

We  wish  it  to  be  understood  that  we  give  no  sanction  to  the  practice, 
alleged  to  have  been  followed  in  this  case,  of  inquiring  into  the  title  of 
the  claimant  upon  an  assessment  by  a  jury  of  the  value  of  land  taken  for 
public  purposes.  And  we  think  that,  in  this  case,  the  plaintiff  can  only 
be  deprived,  for  the  75(M.  awarded  to  him,  of  the  land  which  the  jury 
estimated  to  be  of  that  value.  His  title  to  such  land  as  lies  between 
high  and  low  water  mark  remains  unprejudiced,  and  may  still  be  con- 
tested  between  him  and  the  Crown,  or  the  City  of  London,  the  three 
parcels  mentioned  in  the  schedule  and  the  warrant  being  understood  only 
to  extend  to  highwater  mark. 

Having  intimated  this  caution  against  any  improper  inference  which 
might  be  drawn  from  our  refusal  of  the  prohibition,  I  have  only  to  say 
that  we  give  judgment  for  the  defendants. 

Judgment  for  defendants. 


♦460]  *WILLIAM  COOK  v.  ABRAHAM  FIELD.    May  81. 

By  agreement  in  writing  between  A.  and  B.,  reciting  that  A.  was  expecting  to  become  seised  is 
fee  of  a  certain  messuage,  Ac,  on  the  death  of  E.  S.,  widow,  as  the  devisee  under  her  will 
(which  messuage,  Ac,  were  then  in  the  occupation  of  lessees,  under  a  lease  of  which  A.  was 
assignee),  and  that  A.  had  contracted  to  sell  all  the  said  possibility  and  expectancy  of  an 
estate  and  interest  in  the  said  premises  to  B.,  for  all  A.'s  estate  and  interest  therein,  expectant 
as  aforesaid,  for  20001.,  which  B.  thereby  agreed  to  pay  him,  A.  promised  and  agreed  with 
B.  that  he  would,  within  three  months  from  the  decease  of  E.  8.,  in  ease  A.  became  devisee 
of  the  premises,  convey  the  same  to  B.,  his  heirs  and  assigns,  and  make  him  a  good  tide, 
and  that  B.  should  in  that  event  become  entitled  to  the  rents  and  profits  from  the  day  of  E.  S.'i 
decease.  And  that,  in  ease  A.  should  not  become  the  devisee  in  fee  of  the  premises,  or  should 
not  make  a  good  title  within  six  months  from  the  decease  of  E.  6.,  A.  should,  within  the 
latter  period,  repay  the  2000 J.  (without  interest),  to  B.  And  that  A.  should  execute  a  cer- 
tain indenture,  assigning  a  policy  on  his  life,  as  a  security  for  such  repayment;  B.  to  reassign 
if  the  conveyance  should  be  perfected  according  to  the  agreement 

The  indenture  was  executed  accordingly.  Neither  A.  nor  any  person  under  whom  he  claimed 
had  hod  possession  of  the  premises,  or  the  reversion  or  remainder  thereof,  or  taken  (be 
rents  or  profits,  within  a  year  before  such  execution.  B.  was  not  the  heir  of  E.  S.,  and  had  no 
interest  in  her  life  or  death,  unless  by  the  above  agreement 

Held  (on  demurrer  to  pleas,  in  an  action  of  covenant  on  the  indenture),  that  the  agreement  was 
not  illegal,  as  contravening  publio  policy  by  creating  an  interest  in  E.  S.'s  death,  or  in  the  ex- 
ercise of  an  undue  influence  over  her  mind  as  to  the  making  of  her  wUl : 

$<»r  as  a  bargain,  contrary  to  stat  32  H.  8,  c.  9,  for  a  grant  of  pretensed  right  or  title  to  heredi- 
taments of  which  the  grantor  was  not  in  possession. 

Nor  as  a  wagering  policy,  prohibited  by  stat  14  O.  3,  c  48,  or  otherwise. 

Covenant.     The  declaration  charged  that,  heretofore,  to  wit,  19th 
October,  1841,  by  indenture  then  made  between  George  Field  of  the 
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first  part,  William  Field  and  defendant  of  the  second  part,  and  plain- 
tiff of  the  third  part  (profert),  G.  Field  did  grant,  bargain,  sell,  assign, 
transfer,  and  set  over  to  plaintiff  a  policy  of  assurance,  effected  by  G. 
Field  with  The  United  Kingdom  Life  Assurance  Company,  numbered, 
&c,  and  dated  18th  September,  then  instant ;  by  which  the  payment  of 
the  sum  of  20001.  was  assured  by  the  Company  to  the  executors,  admi- 
uistrators,  and  assigns  of  G.  Field  on  his  decease ;  and  all  moneys  which 
should  become  due  or  be  recoverable  by  virtue  of  the  said  policy,  and 
all  the  right,  title,  &c,  both  at  law  and  in  equity,  of  G.  Field  of,  in, 
to,  or  out  of  the  same ;  *habendum  to  plaintiff,  his  executors,  admi-  rs|B  ft 
nistrators,  and  assigns,  &c,  but  subject  to  certain  provisoes  or  *• 
conditions  in  the  said  indenture  contained :  and  G.  Field  by  the  said 
indenture  covenanted  with  plaintiff  that  he,  G.  Field,  would  pay  the 
premiums  payable  upon  and  in  respect  of  the  policy,  and  do  all  other 
things  necessary  for  keeping  the  policy  on  foot,  &c. ;  and  G.  Field,  W. 
Field,  and  defendant  for  themselves,  jointly  and  severally,  and  for  their 
several  heirs,  executors,  &c,  covenanted  with  plaintiff  that,  in  case  G. 
Field  should  omit  to  pay  the  annual  premium  or  premiums  in  respect  of 
the  policy,  it  should  be  lawful  for  plaintiff  to  advance  or  pay  any  such 
annual  or  other  sums  as,  by  reason  of  such  omission,  -should  be  requisite 
for  keeping  the  policy  on  foot ;  and  that  G.  Field  and  defendant,  their 
or  some  or  one  of  their  heirs,  executors,  &c,  should  and  would,  on 
demand,  repay  such  sums  and  sum  to  plaintiff,  with  interest,  &c. :  Aver- 
ment, that  the  security,  by  the  said  indenture  made,  hath  continued,  &c, 
and  still  continues.  And  that,  after  the  making  of  the  indenture,  to 
wit,  &c,  an  annual  premium  of  75Z.  17*.  2d.  payable  in  respect  of  the 
policy  by  G.  Field,  and  necessary  for  keeping  it  on  foot,  became  due  to 
the  said  Company ;  and  G.  Field  omitted  to  pay  it,  &c. :  That  plaintiff 
thereupon  advanced  and  paid  it,  such  payment  being  then  necessary  for 
keeping  the  policy  on  foot :  Of  all  which,  Ac.  (averment  of  notice  to  G. 
Field,  W.  Field,  and  defendant,  and  request  to  them  to  pay) :  Breach, 
non-payment.  There  were  four  other  similar  breaches  in  respect  of 
various  sums.     m 

Pleas :  1.  That,  bfefore  the  making  of  the  indenture,  to  wit,  18th  Sep- 
ttraber,  1841,  and  in  the  lifetime  of  Elizabeth  Smith,  of,  &c,  after  men- 
tioned, by  agreement  *in  writing  then  made  between  G.  Field  of  r+±ao 
the  one  part  and  plaintiff  of  the  other  part,  after  reciting  (as  the 
tacts  were)  that  G.  Field  was  in  expectation  to  become  seised  in  fee  sim- 
ple, at  the  death  of  the  said  E.  Smith,  of,  &c,  widow,  as  the  devisee 
under  her  will  of  a  certain  messuage,  tenement,  and  premises  situate  at, 
&c,  in  London,  then  in  the  occupation  of  certain  persons  whose  names 
are  to  defendant  unknown,  but  then  trading  under  the  name,  &c,  but 
subject  to  a  lease,  of  which  plaintiff  was  assignee,  at  the  annual  rent 
of  200?.,  and  that  G.  Field  had  contracted  and  agreed  with  plaintiff  to 
sell  and  convey  to  plaintiff  all  the  said  possibility  and  expectancy  of 
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an  estate  and  interest  therein  to  plaiqtiff,  for  all  the  estate  and  interest 
therein  of  him,  0.  Field,  therein,  expectant  as  aforesaid,  on  the  terms 
and  conditions  therein  contained  and  hereinafter  mentioned  and  set  forth, 
in  consideration  of  5002.  then  paid  by  plaintiff  to  G.  Field  (receipt 
acknowledged),  and  of  the  further  sum  of  15002.  to  be  paid  by  plaintiff 
on  11th  October  then  next,  and  which  plaintiff  thereby  agreed  to  pay 
accordingly,  G.  Field  did  thereby,  for  himself,  his  heirs,  executors,  and 
administrators,  promise  and  agree  with  plaintiff,  his  executors,  adminis- 
trators, and  assigns,  that  he,  G.  Field,  his  heirs,  &c,  should  and  would, 
within  three  calendar  months  from  and  after  the  decease  of  £.  Smith, 
in  case  he  should  become  the  devisee  of  the  said  hereditaments  and  pre- 
mises, .well  and  sufficiently,  by  good  and  sufficient  conveyance,  to  be  pre- 
pared at  the  expense  of  G.  Field,  his  executors,  &c,  convey  and  assure  the 
said  hereditaments  and  premises  to  plaintiff,  his  heirs  and  assigns,  free 
from  encumbrances,  except  an  annuity  of  502.  supposed  or  expected  to  be 
charged  thereon  by  E.  Smith  in  favour  of  one  Mary  Blackwell  for  the  term 

*d.f  n  *0^  ner  natural  ^e>  an(*  8U0Ject  a^80 10  tne  8a*d  lease  as  possessed 
J  by  plaintiff  as  aforesaid :  and  also  that  G.  Field,  his  heirs,  &c, 
should  and  would,  &c. :  covenant  to  make  out  a  good  title  in  fee  within 
three  calendar  months  from  and  after  the  decease  of  £.  Smith,  subject 
as  aforesaid :  and  that,  in  the  event  aforesaid,  plaintiff  should  become 
entitled  to  the  rents  and  profits  from  the  day  of  the  decease  of  E.  Smith: 
And,  moreover,  that,  in  case  G.  Field  should  not  become  the  devisee  in 
fee  simple  of  the  said  hereditaments  and  premises  in  manner  aforesaid, 
or  if  he,  his  heirs,  &c,  or  assigns,  should  not  be  able  to  make  out  a  good 
and  sufficient  title  to  the  same  within  six  calendar  months  from  the  day 
of  the  decease  of  E.  Smith,  then  and  in  such  case  G.  Field,  his  heirs, 
&c,  should,  within  the  said  period  of  six  calendar  months  from,  &c, 
repay  to  plaintiff,  his  executors,  &c,  the  said  sum  of  20002.,  but  without 
interest  thereon  :  And,  as  further  security  for  the  repayment  of  the  said 
sum  in  the  event  aforesaid,  G.  'Field  did  agree  to  assign  to  plaintiff  the 
policy  of  assurance  in  the  declaration  mentioned,  to  hold  the  same  to 
the  use  of  the  plaintiff  absolutely:  but,  nevertheless,  it  was  thereby 
expressed  to  be  the  true  intent  and  meaning  of  the  partfes,  and  plaintiff 
did  thereby  promise  and  agree  to  and  with  G.  Field,  his  executors,  4c, 
that,  in  case  the  conveyance  thereinbefore  contracted  for  should  be 
made  and  perfected  according  to  the  true  intent  and  meaning  of  the  said 
agreement,  plaintiff  should  and  would,  immediately  thereupon,  assign 
the  said  policy,  and  all  benefit  thereof,  and  all  and  every  sums  or  sum 
of  money  that  might  have  been  received,  or  that  he  or  they  might  have 
become  entitled  to  receive  in  the  mean  time  by  virtue  of  the  said  policy, 
*4.fi4.1  unt0  ®*  ^ie^  I"8  heirs,  &c.  *And  G.  Field  did  further  promise 
J  that  he  would,  from  time  to  time,  pay  the  premiums  to  become 
due  on  the  said  policy,  in  order  to  keep  the  same  on  foot  during  his  life, 
and  should  and  would  procure  the  said  William  Field  and  defendant  to 
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enter  into  a  bond  to  plaintiff,  or  some  other  efficient  assurance,  to  pay 
8uch  premiums  during  the  continuance  of  the  policy,  as  a  security  for 
the  purposes  in  the  said  agreement  before  mentioned.  Averment :  That, 
after  the  making  of  the  said  agreement,  and  in  the  lifetime  of  E.  Smith, 
to  wit,  on,  &c,  defendant  and  G.  Field  and  the  said  William  Field  exe- 
cuted the  indenture  in  the  declaration  mentioned  in  pursuance  and  part 
performance  of -the  said  agreement,  and  for  the  purpose  of  carrying  out 
the  provisions  thereof  with  respect  to  the  said  policy.  Whereby  the 
said  agreement  and  the  said  indenture  in  the  declaration  mentioned 
were  and  are,  and  each  of  them  was  and  is,  wholly  void  and  of  none 
effect.     Verification. 

Plea  2.  Following  (with  immaterial  variations)  the  allegations  pf  plea 
1,  down  to  and  including  the  allegation  that  the  indenture  was  executed 
in  pursuance,  &c,  and  adding  an  averment :  That,  at  the  time  of  the 
making  of  the  said  bargain,  sale,  covenant,  and  promises  by  G.  Field  for 
the  sale  of  the  said  pretended  title  to  the  said  messuages,  tenements,  and 
premises  to  plaintiff  as  aforesaid,  neither  G.  Field,  nor  his  antecessors, 
nor  any  person  by  whom  he  claimed  the  said  messuage,  &c,  had  been 
in  possession  of  the  said  messuage,  &c,  or  of  the  reversion  or  remainder 
thereof,  or  taken  the  rents  or  profits  thereof,  by  the  space  of  one  whole 
year  next  before  the  time  of  the  making  of  the  bargain,  sale,  covenant, 
and  promise  as  hereinbefore  mentioned ;  whereby,  and  by  force  of  a 
statute  made,  &c.  (32  H.  8,  c.  9),  *entitled  "  The  bill  of  bracery  r>4fiK 
and  buying  of  titles,"  the  said  bargain,  sale,  &c,  and  the  said  ^ 
indenture  in  the  declaration  mentioned,  so  being  made  for  such  purposes 
as  aforesaid,  were  and  are,  and  each  of  them  was  and  is,  wholly  void 
and  of  none  effect.     Verification. 

Plea  3.  As  the  2d,  but  substituting,  for  the  concluding  averment,  as 
follows :  That  at  the  time  of  the  making  of  the  said  contract  and  pro- 
mise for  the  securing  of  the  said  benefits  to  plaintiff  upon  the  decease 
of  E.  Smith,  leaving  G.  Field  as  her  devisee,  plaintiff  was  not  the  heir 
of  E.  Smith,  nor  had  he  then,  nor  hath  he  ever  and  at  any  time  had, 
any  interest  in  the  said  event,  or  in  the  life  or  death  of  E.  Smith. 
Whereby,  and  by  force  of  a  statute  passed,  &c.  (14  G.  3,  c.  48),  entitled 
"  An  act  for  regulating  insurances  upon  lives,  and  for  prohibiting  all 
such  insurances,  except  in  cases  where  the  persons  insuring  shall  have 
an  interest  in  the  life  or  death  of  the  persons  insured,"  the  said  agrees 
ment  and  policy  of  assurance  upon  the  event  of  the  death  of  £.  Smith 
leaving  G.  Field  as  her  devisee,  and  the  indenture  in  the  declaration 
mentioned,  were  and  are,  and  each  of  them  was  and  is,  wholly  void  and 
of  none  effect.     Verification. 

Special  demurrer,  assigning  causes  which  sufficiently  appear  by  the 
argument.     Joinder. 

The  demurrer  was  argued  in  Easter  Term,(a)  1850 

(a)  April  23«L    Before  Lord  Campbell,  C.  J.,  Patteson,  Wig  htm  aw,  and  Erlx,  Js. 

2A 
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cases  analogous  to  the  present  are  Allen  v.  Hearn,  1  T.  R.  56,  in  which 
a  wager  between  voters  on  the  result  of  a  depending  election  to  parlia- 
ment was  held  illegal ;  Lowe  v.  Peers,  4  Burr.  2225,(a)  and  Hartley  v. 
Rice,  10  East,  22,  where  it  was  held  that  wagers  or  other  provisional 
contracts  restraining  from  marriage  were  not  to  be  enforced :  and  Da 
Costa  v.  Jones,  2  Cowp.  729,  where  a  bet  between  two  indifferent  per- 
sons on  the  sex  of  a  third  was  pronounced  to  be  no  legal  contract, 
*47m  Decause  ^e  wager  was  injurious  to  the  feelings  *and  interests  of 

J  that  person.  The  cases  in  which  Courts  of  equity  have  sane 
tioned  agreements  between  relations  or  others,  expecting  to  inherit  pro 
perty,  that  it  shall  be  equally  shared  (as  Beckley  v.  Newland,  2  P.  Wms. 
182,  183,  Harwood  v.  Tooke,  2  Sim.  192,  and  Hyde  t;.  White,  5  Sim. 
524),  do  not  fall  within  the  present  objection :  those  arrangements  were 
equitable,  and  between  persons  having  a  legitimate  interest. 

Secondly,  this  is  a  void  contract  by  stat.  32  H.  8,  c.  9.  It  involves 
all  the  mischief,  contemplated  by  that  act,  s.  2,  of  bargaining  to  grant 
pretensed  rights  or  titles  in  or  to  lands  or  hereditaments  of  which  the 
party  is  not  in  possession.  [Lord  Campbell,  C.  J.  Does  G.  Field,  in 
this  case,  pretend  to  have  any  title  to  the  messuage  ?]  The  contract  is 
open  to  all  the  objections  suggested  by  the  statute.  A  title  is  bargained 
for  which  Field  has  not  in  him ;  and,  if  it  be  hereafter  contested,  the 
vendee  must  litigate  in  support  of  it.  The  statute  must  be  construed 
equitably,  and  according  to  the  intention :  as  was  argued  by  Saunders, 
Serjt.,  in  Partridge  t\  Strange,  Plowd.  77,  82,  "seeing  it  is  very  bene- 
ficial to  the  public  weal,  things  which  are  out  of  the  letter  shall  be  taken 
within  the  equity  of  it :  and  if  the  words  of  it  are  obscure,  they  shall, 
for  the  same  reason,  be  expounded  most  strongly  for  the  public  good." 
Lord  Eldon,  Cholmondeley  v.  Clinton,  4  Bligh,  1, 43 — 45,  recognises  the 
practice  of  construing  this  statute  according  to  the  policy,  not  the  letter. 
In  Prosser  v.  Edmonds,  1  Y.  &  Coll.  (Exch.  ^q.)  481,  497,f  Lord 
Abinger  said :  "  It  is  a  rule — not  of  our  law  alone,  but  of  that  of  all 
countries,  that  the  mere  right  of  purchase  shall  not  give  a  man  a  right 
*J.71 1  *°  ^e6al  remedies.    The  contrary  doctrine  is  no  *where  tolerated, 

-■  and  is  against  good  policy.  All  our  cases  of  maintenance  and 
champerty  are  founded  on  the  principle  that  no  encouragement  should 
be  given  to  litigation  by  the  introduction  of  parties  to  enforce  those 
rights  which  others  are  not  disposed  to  enforce.  There  are  many  cases 
where  the  acts  charged  may  not  amount  precisely  to  maintenance  or 
champerty,  yet  of  which  upon  general  principles,  and  by  analogy  to  such 
acts,  a  Court  of  equity  will  discourage  the  practice."  [Lord  Campbell, 
C.  J.  In  that  case  there  had  been  a  sale  of  rights  which  were  a  sub- 
ject of  contest.     Wigdtman,  J.     Here  the  party  only  undertakes  that, 

(a)  Judgment  of  K.  B.  affirmed  in  Exch.  Ch.,  Low  v.  Peers,  Wilmot's  Op.  k  Judg.  364.  See 
canes  collected  in  Waite  v.  Jones,  1  New  Ca.  656 ;  judgment  of  C.  B.  affirmed  in  Exch.  Ch- 
Jones  v.  Wait*.  3  New  Ca.  311 ;  and  in  Doin.  Proc.,  Jones  v.  Waite,  9  CI.  A  Fin.  101. 
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if  he  gets  the  property,  he  will  convey  it.  Lord  Campbell,  C.  J.  He 
does  not  pretend  to  any  title,  nor  contemplate  any,  except  such*  as  he 
may  lawfully  acquire  under  Mrs.  Smith's  will.  Wig  htm  an,  J.  Cham- 
perty is  where  a  party,  not  willing  to  litigate  for  a  right,  conveys  to 
gome  person  who  is.] 

Thirdly,  this  is  a  wagering  policy  within  the  prohibition  of  stat.  14 
6.  3,  c.  48.  [Lord  Campbell,  C.  J.  What  life  is  insured  by  the 
agreement  ?]  In  effect  the  life  of  Mrs.  Smith  is  insured.  On  her  death 
the  estate  is  to  be  conveyed  or  2000Z.  paid.  [Patteson,  J.  According 
to  your  argument  a  post-obit  bond  would  be  a  life  insurance.]  The 
effect  of  such  a  bond  is  merely  to  fix  the  time  of  a  payment.  If  a  con- 
tract is  in  effect  a  wagering  policy,  the  form  of  words  is  not  material ; 
per  Buller,  J.,  in  Good  v.  Elliott,  3  T.  R.  693,  702.  In  Paterson  v. 
Powell,  9  Bing.  320  (E.  C.  L.  R.  vol.  23),  several  persons,  for  them- 
selves severally,  and  for  their  several  executors,  &c,  subscribed  an 
agreement,  in  consideration  of  forty  guineas  for  100Z.,  *to  pay,  r+479 
respectively,  1002.,  in  case  Brazilian  mining  shares  should  be  ^ 
done  at  1002.  per  share  on  or  before  31st  December,  1829 :  and  Tindal, 
C.  J.,  said :  "  Our  decision"  «  must  turn  on  the  provisions  of  the  14  O. 
3,  if  this  instrument  can  be  deemed  a  policy.  Upon  that  point  we  en- 
tertain no  doubt.  Here  is  a  premium  paid,  in  consideration  of  the  in- 
surers incurring  the  risk  of  paying  a  larger  sum  upon  a  given  contin- 
gency. The  instrument  is  open  to  all  who  may  choose  to  subscribe, 
that  is,  without  restriction  of  persons  or  numbers.  It  then  proceeds," 
tc.  "If  the  instrument  in  Roebuck  v.  Hammerton,  2  Cowp.  737,  was 
rightly  held  to  be  a  policy,  I  can  make  no  just  discrimination  between 
that  instrument  and  the  present.  It  is  true,  that  the  policy  contains  no 
clause  about  average,  because  the  circumstances  of  the  risk  do  not  re- 
quire it  But  if  the  instrument  can  be  deemed  a  policy  without  that 
clause,  we  should  impair  the  efficacy  of  the  act  of  parliament  if  we  were 
to  consider  it  as  an  ordinary  contract."  In  Da  Costa  v.  Jones,  2  Cowp. 
729,  the  contract  was,  in  terms,  that,  in  consideration  that  plaintiff  would 
pay  defendant  seventy -five  guineas,  defendant  undertook  to  pay  plain- 
tiff 3002.  in  case  the  Chevalier  D'Eon  should  at  any  time  prove  to  be  a 
female;  and  in  Roebuck  v.  Hammerton  the  same  wager,  in  the  form  of 
a  policy,  was  held  to  be  clearly  an  illegal  policy  within  the  act.  [Wight- 
Max,  J.  What  is  the  premium  here,  and  what  the  greater  sum  than  the 
value  of  the  interest?  Lord  Campbell,  C.  J.  You  will  have  great 
difficulty  in  showing  that  this  agreement  has  any  resemblance  to  a  policy 
of  insurance.] 

*Peacock,  in  reply.     The  question  as  to  contracts  supposed  to  r+zl7q 
create  an  interest  adverse  to  morals  or  public  policy  has  been  *- 
lately  much  considered  in  a  case  before  the  Judicial  Committee,  Ram  loll 
Thackoor-Seydass  v.  Soojumnull  Dhondmull,  6  Moore's  P.  C.  C.  300, 
where  a  wager  on  the  average  price  which  opium  would  bear  at  the  next 

vol.  xv.— 36  2a  2 
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government  sale  was  held  not  to  be  illegal.     There  Lord  Campbell, 
delivering  the  opinion  of  the  Committee,  said :  "  We  are  of  opinion,  that, 
although,  to  a  certain  degree,  it*'  (the  wager)  "  might  create  a  tempta- 
tion to  do  what  was  wrong,  we  are  not  to  presume  that  the  parties  would 
commit  a  crime ;  and  as  it  did  not  interfere  with  the  performance  of  any 
duty,  and  as  if  the  parties  were  not  induced  by  it  to  commit  a  crime, 
neither  the  interests  of  individuals  or  of  the  government  could  be  affected 
by  it,  we  cannot  say  that  it  is  contrary  to  public  policy."     A  contract 
is  not  necessarily  illegal  because  it  creates  an  interest  in  the  death  of 
another:  if  it  were  so,  the^nost  ordinary  transactions  would  be  prohi- 
bited ;  for  instance,  a  lease  for  life  at  a  premium,  with  reservation  of  a 
nominal  rent.     Any  creation  of  an  estate  determinable  on  the  life  of  a 
third  person  would  be  unlawful.    As  was  observed  in  the  case  just  cited.(a) 
the  life  of  the  Queen  could  not  be  introduced  into  a  lease,  "because  by 
its  introduction  Her  sacred  person  is  endangered."     The  illegality  of 
marriage  brokage  stands  on  a  different  ground ;  there  the  direct  object 
of  the  contract  is  to  interfere  with  the  free  choice  of  an  individual  in 
respect  of  marriage :  the  very  consideration  of  the  contract  on  one  side 
is  that  this  shall  be  done.     A  contract  aiming  as  directly  at  *life 
-J  would  also  be  illegal.     [Lord  Campbell,  C.  J.     Marriage  brokage 
had  been  known  by  experience  to  produce  the  most  mischievous  conse- 
quences.]    Public  policy,  if  to  be  adopted  at  all  as  a  ground  of  decision 
(and  Aldkrson,  B.,  in  Hibblewhite  v.  M'Morine,  5  M.  &  W.  462,  467,f 
altogether  disclaims  it),  should  at  least  be  very  clear.     And  in  the 
present  case  it  does  not  appear  that  G.  Field  had  more  motive  for  undue 
solicitation,  because  he  had  sold  the  estate,  than  he  had  before.     As  to 
stat.  14  G.  3,  c.  48 :  there  is  no  premium  in  this  case ;  the  contract  is 
only  to  give  certain  property  at  a  stated  price,  the  purchase-money  to 
be  returned  if  the  property  be  not  given.(J)     As  to  the  remaining  point, 
this  is  not  the  case  of  an  attempt  to  sell  property  of  which  the  vendor 
is  not  possessed  in  order  that  the  vendee  may  try  the  right  with  some 
one  who  is.     If  the  land  here  had  been  devised  to  G.  Field,  there  is  no 
reason  to  presume  that  another  devisee,  or  an  heir,  would  have  contested 
the  devise.  Cur.  adv.  vutt. 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court 
In  this  case  we  expressed  our  opinion  during  the  argument  that  the 
first  and  second  pleas  were  bad  upon  demurrer :  and  we  have  come  to 
the  same  conclusion  with  respect  to  the  third  plea. 

Although  the  contract  between  the  plaintiff  and  George  Field  may 

*A7  vi  re8emD^e  an  insurance  on  the  life  *of  Elizabeth  Smith,  in  that  the 

J  plaintiff  advances  money  for  a  benefit  to  be  received  from  George 

Field  upon  her  death,  yet  it  has  circumstances  which  are  not  incident  to 

(a)  6  Moore's  P.  C.  C.  313. 

(b)  Peacock  referred  to  British  Insurance  Company  v.  Mage*,  Cooke  and  Aleock's  Rep.  (Exck 
Oh.,  Ireland),  182.     [Wightman,  J.     Stat,  14  G.  3,  e.  48,  does  not  extend  to  Ireland.] 
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a  life  insurance.  The  intention  of  Field  is  to  obtain  a  present  sum  of 
money :  the  intention  of  the  plaintiff  is  to  obtain  from  Field  the  assign- 
ment of  an  expected  devise,  and,  if  there  should  not  be  such  a  devise,  a 
repayment  of  the  money  without  interest :  the  death  of  Mrs.  Smith  is 
marie  important  only  for  the  purpose  of  ascertaining  whether  there  be 
or  be  not  the  expected  devise.  This  contract  would  not  be  commonly 
understood  to*be  a  policy  on  the  life  of  Elizabeth  Smith,  and  therefore 
would  not  fall  within  the  words  of  stat.  14  G.  8,  c.  48,  taken  in  their 
ordinary  acceptation. 

On  the  other  hand,  if  it  is  correctly  called  an  insurance  on  life,  it  is 
hot  without  an  interest  within  the  meaning  of  the  same  statute :  for, 
although  Field  had  no  vested  interest  in  the  property  of  Mrs.  Smith 
which  he  could  sell,  still  a  promise  to  assign  a  devise  which  he  expected 
would  be  sufficient  consideration  to  support  a  promise  to  pay  for  it,  in 
a  contract  not  under  seal;  and  the  purchaser  of  such  an  expected  devise 
would  have  an  interest  so  far  as  to  prevent  his  policy  from  being  cousi 
dered  the  gaming  or  wagering  prohibited  by  the  statute. 

Judgment  for  plaintiff. 


*The  QUEEN  v.  OWEN.    June  1.  [*476 

A  County  Court  clerk  remored  for  inability  or  misbehaviour,  under  stat  9  A  10  Vict  e.  95,  s. 
U,  may  question  the  validity  of  such  removal  by  information  in  the  nature  of  a  quo  war- 
ranto again  «t  his  successor. 

A  plea  to  such  an  information  alleged  that  the  clerk  was  removed  for  inability.  The  replication 
traversed  the  inability;  on  which  issuo  was  joined.  By  a  special  verdict  it  was  found  that  the 
clerk  was  dismissed  for  inability;  that  such  inability  was  very  great  pecuniary  embarrassment 
and  want  of  money  to  pay  his  debts,  existing  before  and  at  the  time  of  his  dismissal;  that 
do  other  inability  existed;  and  that  he  was  not,  nor  had  been,  imprisoned  for  debt,  or  physically 
disabled  from  performing  his  duties. 

Held,  that  such  pecuniary  embarrassment  did  not  in  itself  constitute  inability;  and  that  the 
relator  waa  entitled  to  judgment 

Information  in  the  nature  of  a  quo  warranto,  at  the  relation  of 
Humphrey  Lloyd  Williams,  for  usurping  the  office  of  clerk  of  the  County 
Court  of  Merioneth,  established  under  stat.  9  &  10  Vict.  c.  95. 

Plea :  that,  before  the  appointment  of  Owen  as  after  mentioned,  to 
wit,  on,  &c,  the  Judge  of  the  County  Court,  under  and  by  virtue  of  the 
statute,  appointed  the  said  H.  L.  Williams,  then  being  an  attorney  of  the 
Court  of  Queen's  Bench,  clerk  of  the  County  Court  holden  as  in  the 
information  was  mentioned,  which  appointment  was  approved  of  by  the 
then  Lord  Chancellor.  And  that  afterwards,  and  before  the  appoint- 
ment of  Owen,  the  Judge,  to  wit,  on,  &c,  under  and  by  virtue  of  the 
same  statute,  dismissed  and  removed,  subject  to  the  Lord  Chancellor's 
approval,  the  said  H.  L.  Williams  from  the  said  office  of  clerk,  "  for 
and  on  account  and  by  reason  of  certain  inability  of  him  the  said  II. 
L.  W.  for  and  in  the  said  office  within  the  meaning  of  the  same  statute j 
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that  is  to  say,  certain  then  existing  inability  of  him  the  said  H.  L.  W. 
for  and  in  the  said  office  within  the  meaning  of  the  same  statute ;"  which 
dismissal  and  removal  the  then  Lord  Chancellor  duly  approved  of :  and 
that  afterwards,  to  wit,  &c,  the  Judge,  under  the  same  statute,  appointed 
♦4771  ^e  defendant  William  Owen,  then  being  an  attorney  of  *Q.  B., 
J  clerk,  subject  to  the  approval  of  the  Lord  Chancellor;  which 
approval  was  given :  under  and  by  virtue  of  which  premises  Owen,  to 
wit,  on,  &c,  became  and  was,  &c,  clerk,  &c. :  without  this,  that  he  hath 
usurped,  &c. 

Replication :  That  the  Judge  "  did  not  dismiss  and  remove  the  said 
H.  L.  Williams  from  his  said  office  of  clerk,"  &c,  "  on  account  or  by 
reason  of  inability  of  him  the  said  H.  L.  W.  in  the  said  office  as  alleged :" 
conclusion  to  the  country :  issue  thereon.  That  Williams,  before  and 
at  the  time  of  his  dismissal  as  aforesaid  "  was  under  no  inability  in  hu 
said  office,  and  was  not  unable  to  perform  the  duties  of  the  same:" 
conclusion  to  the  country :  issue  thereon.  And  that  the  Lord  Chancel- 
lor did  not  duly  approve  of  the  dismissal,  &c. :  conclusion  to  the  country: 
issue  thereon. 

The  information  came  on  for  trial  before  Maule,  J.,  at  the  Merioneth 
Summer  assizes,  1849 ;  when  a  special  verdict  was  found,  the  material 
parts  of  which  were  as  follows. 

After  stating  the  establishment  of  the  County  Court,  to  be  holden  in 
each  of  three  districts  (at  the  boroughs  of  Dolgelly,  Bala,  and  Corwen), 
and  the  appointment  of  Arthur  James  Johnes,  Esq.,  to  be  the  Judge,  and 
that  he  duly  appointed  Williams,  being  an  attorney,  &c,  to  be  clerk  for 
each  of  the  said  Courts.(a)  which  appointment  the  Lord  Chancellor 
approved  of,  and  that  Williams  exercised  the  office  from  March  25th, 
1847,  to  February  16th,  1848,  the  special  verdict  stated : 
*<l7ftl  *"  ^afc  *n  ^e  mont'1  °f  November  next  following  such  appoint- 
J  ment  the  pecuniary  circumstances  of  the  said  H.  L.  Williams 
became  greatly  embarrassed ;  his  household  furniture  and  effects  were 
sold  by  auction ;  and  he  removed  from  the  town  of  Llanfyllin  in  the 
county  of  Montgomery,  where  at  the  time  of  his  appointment  he  resided, 
to  Fronhaulog,  the  residence  of  a  friend,"  "  since  deceased,  in  the  parish 
of  Llandderfil  in  the  county  of  Merioneth,  but  continued  to  practise  as 
an  attorney  and  to  reside  within  the  district  of  Bala,  one  of  the  districts 
of  the  County  Court,  to  the  present  time." 

The  verdict  then  set  forth  a  long  correspondence  between  Mr.  Williams 
and  Mr.  Johnes,  beginning  with  a  letter,  dated  November  17th,  1847, 
in  which  Mr.  Williams  wrote  to  Mr.  Johnes  as  follows : 

"  I  have  no  doubt  you  will  hear  with  pain  that  my  pecuniary  circumstances  are  in  an  em- 
fa)  The  appointment  ran  as  follows.  "  I,  Arthur  James  Johnes,  of  Lincoln's  Inn,  Barrister 
at  Law,  the  Judge  of  the  County  Court,"  Ac,  "  holden  at  Bala,  Corwen,  and  Dolgelly,  do  by 
Tirtue  of  an  act,"  Ac.  (9  A  10  Vict  c.  95),  "appoint  Humphrey  Lloyd  Williams,  of  Llanfyllia, 
gentleman,  an  attorney,"  Ac,  "  to  he  the  clerk  of  :ach  and  every  of  the  aforesaid  County  Coarii 
respectively.     Witness  my  hand,"  Ac 
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barrassed  state.  Being  far  from  insensible  to  the  effect  of  inch  an  announcement  upon  the 
position  which,  through  your  kindness,  I  hold  in  the  Merionethshire  County  Courts,  I  never- 
theless venture  to  hope  that  you  will  not  consider  it  inconsistent  with  your  sense  of  public  duty 
to  allow  me  still  to  hold  the  office  of  clerk,  the  duties  of  which  will  for  the  future  be  attended  to 
by  mjtelf  personally." 

In  the  ensuing  letters  Mr.  Johnes  at  first  expressed  willingness  to 
assist  Mr.  Williams  in  retaining  the  office  if  possible :  but  he  said  after- 
wards (February  3d,  1848) : 

"I  am  truly  sorry  to  state  that"  I  "have  reluctantly  come  to  the  conclusion  that  your  retire. 
sent  is  inevitable,  under  the  circumstances  which  have  occurred.  Misfortunes  such  as  hare 
marred  to  you,  unless  promptly  followed  by  complete  and  final  arrangements  between  the 
bdiridnal  visited  by  them  and  his  creditors,  are  regarded  as  a  disqualification  of  such  office : 
and,  as  the  selection  and  continuance  in  their  appointments  of  the  officers  of  the  courts  have 
been  intrusted  by  the  government  to  the  Judges  under  the  late  act,  I  shall  myself  be  compro- 
mised if  I  adopt  an  unusual  course." 

*And  again  (same  letter) :  [*479 

M I  have  made  tome  inquiries  as  to  the  state  of  feeling  among  your  creditors;  and,  from  what 
I  bear  of  the  sentiments  of  some  of  your  creditors,  I  believe  that  your  continuanoe  in  a  publio 
office  will  tend  to  exasperate  them  against  you,  and  to  expose  you  to  a  more  severe  line  of 
conduct  than  they  would  otherwise  adopt,  a  consideration  which  has  tended  to  hasten  my  con- 
clusion, on  this  unfortunate  affair." 

Afterwards  (March  18th,  1848) : 

"  My  dear  Sir, — I  have  fully  considered  your  application  to  be  continued  as  county  clerk  of 
Merionethshire.  I  feel  compelled  to  announce  to  you  my  inability  to  comply  with  your  request 
The  extent  and  nature  of  your  embarrassments  have  placed  it  out  of  my  power  to  preserve  to 
joo  so  appointment  which  has  been  intrusted  to  me  with  reference  to  public  objects.  Of  the 
extent  and  character  of  those  embarrassments  I  was  ignorant  when  your  application  reached 
a*,  and  for  some  time  afterwards.  Though,  previously  to  your  appointment,  we  were  strangers 
to  each  other,  I  have  given  to  your  request  as  full  and  as  favourable  a  consideration  as  it  was  in 
ay  power  to  bestow  upon  it:  and  it  is  with  reluctance  that  I  now  announce  to  you  my  final 
conclusion  on  the  subject,  with  respect  to  which  I  have  no  choice.  I  feel  it,  however,  nothing 
■ore  than  an  act  of  good  feeling  towards  you  to  intimate  to  you  distinctly  that  I  have  founded 
■t  decision  exclusively  on  the  unfortunate  state  of  your  circumstances,  and  must  decline  to 
ester  into  any  disputed  questions  of  conduct  between  yourself  and  your  creditors :  and  I  must 
also  decline  to  offer  you  any  other  reasons  for  the  advice  I  some  time  since  tendered  to  you  to 
resign  your  office  than  those  which  may  have  occurred  to  your  own  mind."  "  I  have  appointed 
Mr.  Wilbam  Owen  to  suceeed  you,"  &c 

The  verdict,  after  setting  forth  the  correspondence,  stated :  "  That 
the  said  H.  L.  Williams  was  dismissed  and  removed  from  the  said  office 
of  clerk,"  &c,  "on  the  16th  day  of  February,  a.  d.  1848,  by  the  said 
A.  J.  Johnes,  on  account  and  by  reason  of  inability  of  him  the  said  H. 
L.  W.,  for  and  in  the  said  office.  That  such  inability,  on  account  of, 
and  by  reason  of  which  the  said  A.  J.  Johnes  so  dismissed  and  removed 
the  said  H.  L.  W.,  was  very  great  pecuniary  embarrassment,  and  want 
of  money  to  pay  his  debts,  existing  before  and  at  the  time  of  such 
removal  and  *dismissal ;  and  that  no  other  inability  existed  or  r+AQ(\ 
was  before  or  at  the  time  of  such  removal  or  dismissal ;  and  that  *- 
the  said  H.  L.  W.  had  not  been  or  was  imprisoned  for  debt  nor  physically 
disabled  from  performing  the  duties  of  the  said  office.  And  that  such  dis- 
missal and  removal  for  the  cause  aforesaid"  was,  on  28th  February,  1848, 
approved  of  by  the  Lord  Chancellor,  and  that  instruments  of  dismissal 
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were  made  by  the  said  A.  J.  Johnes  by  three  several  writings  in  the 
following  form.  "I  hereby  dismiss  Humphrey  Lloyd  Williams,  gentle- 
man, from  the  office  of  Clerk  of  the  County  Court  of  Merionethshire, 
holden  at  Bala.  16th  February,  1848.  Arthur  Jambs  Johnes,  Judge." 
(The  like  for  Corwen  and  Dolgelly.)  And  that  to  each  instrument  were 
added  the  words  "  Approved  by  me,  Cottenham,  C. :"  the  signature  in 
the  handwriting  of  the  then  Lord  Chancellor. 

The  verdict  further  stated :  "  that  the  said  H.  L.  Williams  had  no 
notice  of  any  kind  from  the  said  Lord  Chancellor,  nor  was  he  called 
upon,  to  answer  any  matters  of  complaint  with  respect  to  inability  or 
any  other  charge  whatsoever,  by  himself,  his  counsel  or  agents,  before 
the  said  Lord  Chancellor,  previously  to  such  dismissal  and  approval,  or 
at  any  time  whatsoever.  That  the  proceedings  were  entirely  ex  parte : 
and  that  such  dismissal  was  approved  of  by  the  Lord  Chancellor  without 
his  hearing  the  said  H.  L.  W.,  and  without  his  calling  upon  the  said  H. 
L.  W.  to  be  heard."  And  that  defendant  was  appointed  and  entered 
upon  the  duties,  &c. 

The  questions  which  the  jurors  (in  the  usual  form)  professed  them- 
selves unable  to  decide,  and  referred  to  the  Court,  were,  in  substance : 
*4fl11  Aether  8UC^  pecuniary  *embarrassment  of  the  said  H.  L.  Wil- 
J  liams  as  aforesaid  was  an  existing  inability  within  the  meaning 
of  the  statute  before  mentioned ;  and  whether  or  not  the  said  A.  J. 
Johnes,  being  such  Judge  as  aforesaid,  did  duly  dismiss  and  remove  the 
said  H.  L.  Williams  from  his  said  office  of  clerk  of  and  for  each  and 
every  such  County  Court  as  aforesaid  on  account  or  by  reason  of  inability 
of  him  the  said  H.  L.  Williams  in  the  said  office  as  alleged.  And 
whether  or  not  the  Lord  Chancellor  did  duly  approve  of  the  said  dismissal 
and  removal  of  the  said  H.  L.  W.  from  his  said  office  as  alleged. 

Sir.  J.  JerviSy  Attorney-General,  for  the  Crown.  The  real  question 
arises  on  the  second  branch  of  the  replication,  which  alleges  that  Wil- 
liams "  was  under  no  inability  in  his  said  office,  and  was  not  unable  to 
perform  the  duties ;"  the  power  to  remove  being  given,  by  stat.  9  &  10 
Vict.  c.  95,  s.  24,  "in  case  of  inability  or  misbehaviour."  The  clerk's 
duties,  as  pointed  out  by  sect.  27,  are  to  issue  process,  register  orders 
and  judgments,  and  keep  an  account  of  the  proceedings  of  the  Court : 
to  take  charge  and  keep  an  account  of  court  fees  and  fines  payable  or 
paid,  and  of  all  moneys  paid  into  and  out  of  Court ;  to  enter  an  account 
of  such  fees,  fines,  and  moneys  in  a  book  belonging  to  the  Court,  and 
from  time  to  time,  under  its  direction,  submit  his  accounts  to  be  audited 
by  the  treasurer ;  which  latter  duty,  and  the  payment  of  balances  to  the 
treasurer,  are  regulated  by  sects.  41,  42.  In  the  present  case  no  phy- 
sical incompetency  to  perform  these  functions  is  stated;  nor  does  it 
appear  that  Williams  was  prevented  from  attending  to  them  by  his 
♦4821  eml)arra8smentsJ  or  by  confinement.  The  attempt  is  to  *raise  a 
question  of  fitness  ;  but  that  is  not  the  proper  issue.     If  the  party 


15  ADOLPHUS  &  ELLIS.   N.  S.  482 


were  a  fraudulent  debtor,  and  absenting  himself,  that  would  be  a  case  of 
misbehaviour :  but  no  fraud  is  imputed ;  and  the  prosecutor  appears  to 
have  been  regularly  in  attendance.  That  his  retaining  office  might 
exasperate  his  creditors,  or  that  the  Judge  might  put  less  trust  in  him, 
does  not  amount  to  such  a  positive  inability  as  the  statute  requires  in 
sect.  24.  Want  of  confidence  might  be  a  reason  for  requiring  security, 
but  not  for  dismissal.  The  word  "  inability"  is  used  in  sect.  26  ("  in 
case  of  inability  of  the  clerk  to  make  such  appointment/'  namely  of  a 
oVputy),  where  it  is  clear  that  actual  bodily  or  mental  inability  is  con 
templated.  Stat.  5  4  6  W.  4,  c.  76,  ss.  36,  57,  makes  certain  provi- 
sions in  the  event  of  a  mayor  being  dead,  absent,  or  otherwise  "  inca- 
pable of  acting ;"  but  there  is  on  express  enactment  in  sect.  52,  making 
bankruptcy,  insolvency,  or  composition  with  creditors,  a  disqualificttion 
for  the  office.  It  must  be  argued  on  the  other  side  that  the  'Judge  has 
an  absolute  control,  like  that  of  a  visitor ;  but  the  statute  does  not  so 
provide ;  it  gives  the  clerk  a  vested  right,  though  a  qualified  one,  in  his 
office :  but  the  qualification  is  liability  to  removal  in  the  cases  only  of 
misconduct  or  actual  incapacity.  It  may  also  be  said  that  the  Judge's  dis- 
cretion, being,  by  sect.  24,  "  subject  to"  the  "  approval"  of  the  Lord  Chan- 
cellor, is  under  no  other  control.  But  the  mere  sanction  of  the  Lord 
Chancellor,  on  a  communication  from  the  Judge,  and  without  hearing 
parties,  cannot  exclude  further  inquiry  into  law  or  fact.  If  it  could, 
then  his  approval  of  an  original  appointment  might  in  like  manner 'shut 
out  any  question,  which  it  might  be  attempted  to  raise  by  quo  warranto 
against  the  officer,  *whether  the  Court  itself  had  been  regularly  r^oo 
constituted  or  not.  The  remaining  issue,  whether  or«  not  the 
Judge  dismissed  Williams  on  account  of  inability,  will  be  disposed  of  by 
the  decision  on  this.  [Lord  Campbell,  C.  J.  Whatever  constitutes 
inability,  the  jury  have  found  that  Williams  was  dismissed  by  reason  of 
it.]  But  they  say  in  what  it  consisted.  The  Judge  is  bound  to  show  a 
valid  ground  of  dismissal :  the  facts  here  show  no  ground,  but,  on  the 
contrary,  that  Williams  was  still  able  to  act. 

Sir  jP.  Kelly y  contni.(a)  The  decision  of  the  County  Court  judge  is 
subject  to  review  by  the  highest  judicial  officer  in  the  kingdom  ;  and  the 
statute  does  not  authorize  any  further  appeal  by  quo  warranto  or  any 
other  proceeding.  [Lord  Campbell,  C.  J.  The  reference  to  the  Lord 
Chancellor  is  not  in  the  nature  of  an  appeal :  the  act  of  dismissal  is  not 
complete  until  it  has  the  Lord  Chancellor's  approval ;  that  is  all.  Is 
it  contended  that,  in  point  of  law,  the  dismissal  with  his  approval  as 
required  by  the  statute,  is  more  final  than  the  dismissal  would  have 
been  without  his  approval,  if  it  had  not  been  required  ?]  That  is  not 
contended:  but  it  is  maintained  that  the  dismissal,  when  completed  by 
the  Lord  Chancellor's  approval,  is  conclusive,  whether  the  question  of 
inability  be  question  of  fact  or  question  of  law.     As  a  question  of  fact, 

(a)  The  rett  of  the  report  is  by  H.  Dariaon,  Eaq. 
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who  is  so  fit  to  decide  it  as  the  Judge  himself  for  whose  assistance  the 
office  of  clerk  is  created  ?  Suppose  the  inability  to  arise  from  sickness, 
who  is  to  determine  the  degree  of  sickness  which  may  disable  the  officer  ? 
Is  it  to  be  a  question  of  law?  Inability  is  not  mere  physical  inability 
♦d.ftj.1  t0  *88ue  ^summonses  and  register  judgments,  and  formally  to  do 

-J  any  other  act  appertaining  to  the  office,  but  inability,  which  may 
be  the  aggregate  result  of  many  slight  particulars,  to  discharge  the 
duties  with  credit  and  efficiency.  The  clerk  of  the  County  Court  has 
charge  of  large  sums  of  money :  and  by  stat.  10  &  11  Vict.  c.  102,  s. 
5,  he  is  to  act  as  official  assignee  of  the  estates  of  insolvents :  an  em- 
barrassed man  is  not  fit  for  such  duties.  If  insolvency  can,  under  any 
circumstances,  constitute  inability,  it  must  be  for  the  Judge  to  determine 
for  himself  whether  in  fact,  such  insolvency  exist  in  the  particular  case. 
[Lord  Campbell,  C.  J.  Is  " inability,"  then,  to  be  read  «  unfitness ?"] 
It  is.  If  inability  is  a  question  of  law,  no  appeal  'is  given  from  the 
Judge's  decision.  In  Regina  v.  Governors  of  Darlington  School,  6  Q. 
B.  682  (E.  C.  L.  R.  vol.  51),  where  the  question  was  as  to  the  power  of 
the  governors  to  remove  the  master  of  a  school,  it  was  held  that  thej 
might  do  so  at  their  discretion,  and  that  the  exercise  of  their  discretion 
(at  least  in  the  absence  of  corruption)  was  not  subject  to  review.  [Lord 
Campbell,  C.  J.  The  governors  there  had  express  power  to  remove 
"  according  to  their  sound  discretion."] 

Sir  J.  Jervtii  Attorney-General,  in  reply.  What  is  "  inability"  or 
"  misbehaviour"  within  the  meaning  of  the  statute  must  be  matter  of 
law ;  the  degree  or  extent  of  anything,  which,  according  to  its  degree 
and  extent,  may  or  may  not  constitute  such  inability  or  misbehaviour, 
may  be  matter  of  fact.  Insolvency  may  lead  to  inability,  as  drunken- 
ness may  lead  to  murder ;  but  it  has  not  been  found  that  insolvency 
in  the  present  case  has  led  to  inability ;  and  insolvency  per  %t  is  not 
inability. 
♦48  *V1      *^or(^  Campbell,  C.  J.     We  must  look  at  the  facts  found  by 

■*  the  jury ;  the  letters  are  merely  evidence  to  be  judged  of  by  the 
jury.  If  the  jury  had  found  that  any  inability  at  all  existed,  I  should 
say  that  the  decision  of  the  Judge  was  conclusive,  and  that  this  Court 
would  not  inquire  into  the  degree  of  such  inability.  The  Lord  Chan- 
cellor's approval  is  simply  a  condition  to  the  removal,  and  gives  no 
further  validity  to  it.  In  case  of  inability  or  misbehaviour  the  Judge 
may  remove  the  clerk,  and  only  in  case  of  inability  or  misbehaviour. 
Inability  is  alleged  as  the  ground  of  removal  in  this  case.  Do  the  facts 
found  show  inability  ?  No ;  they  show  ability.  It  does  not  appear 
that  insolvency  had  produced  any  disabling  effect  on  the  mind  of  the 
clerk ;  and  it  is  stated  that  he  was  not  physically  disabled  from  per- 
forming his  duties.  No  other  "  inability"  existed  than  pecuniary  embar- 
rassment: that  in  itself  is  no  inability;  and  our  judgment  must  be  for 
the  relator. 
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of  the  same  opinion.     The  County  Court  Judge 

Herk  for  inability;  and  the  clerk,  if  he  is  dis- 

a  right  to  raise  the  question  whether  the 

'nd,  when  that  question  is  raised,  it  is  for 

on  in  this  case  has  been  submitted  to  a 

f  her  inability  existed  than  pecuniary 

'  o  verdict  probably  is  that  there 

either  the  mental  or  the  bodily 

•come  so  harassed  as  r^o^ 

his  duties,  or  that  L 

nesty.     Now  I  cannot 

ebles  the  intellectual 

of  a  man,  as  in  itself  to 

i   this  statute. 

Judgment  for  the  Crown. 

..,  Js.,  were  at  the  Criminal  Court  of  Appeal. 


^nG  v.  The  GREAT  NORTHERN  Railway  Company.    June  3. 

.:•»  the  New  Rules  which  have  prevented  parties  from  pleading  the  general  issue,  the  Court 
has  allowed  more  liberty  than  was  given  under  stat  4  Ann.  o.  16,  s.  4,  of  taking  many  separate 
traverses  of  averments  in  the  declaration.  But  the  practice  is  still  to  be  restrained,  on  the 
principle  formerly  recognised,  where  the  course  of  pleading  manifestly  tends  to  vexation. 

Ad  action  of  debt  was  brought  for  compensation  assessed  by  a  sheriff's  special  jury  under  the 
Lands  Clauses  Consolidation  Act,  1846,  8  A  9  Vict  c.  18.  The  declaration  stated  that  A.,  B., 
C,  Ac,  and  N.,  twelve  persons  in  number,  were  by  the  sheriff  duly  chosen,  tried,  and  sworn  to 
uiess,  and  did  assess,  the  compensation.  Defendants  pleaded,  among  other  pleas,  by  leave  of 
a  Judge  and  rule  of  Court  for  pleading  several  matters,  that  A.,  B.,  C,  Ac.  (the  first  eleven 
persons  above  named  as  jurors),  and  T.  F.  (whose  name  was  substituted  by  the  plea  for  that 
of  K.),  were  by  the  sheriff  chosen,  tried,  and  sworn  to  assess,  and  were  the  jury  lawfully 
chosen* »o  assess,  Ac. :  without  this,  that  N.  was  duly  chosen,  Ac,  and  sworn,  to  assess,  Ac,  or 
had  any  power  to  act  as  a  juryman  on  the  inquiry. 

Od  motion  to  rescind  the  order  and  rule  for  pleading  the  matters  of  the  several  pleas,  it  appeared 
by  affidavit  that,  after  twelve  special  jurors  had  been  sworn  to  assess,  Ac,  and  before  any  hear- 
ing, one  juryman,  N.,  became  too  ill  to  proceed,  and  was  excused,  and  F.  was  sworn  in  his 
place,  and  served  with  the  other  eleven  jurors.  This  was  objected  to  on  tbe  part  of  the  defend- 
ants; but  neither  the  jury  nor  any  juryman  was  challenged.  The  inquiry  proceeded;  and 
counsel  on  both  sides  were  beard,  and  a. verdict  taken  for  plaintiff.  Costs  were  taxed  before 
the  Master,  both  parties  attending.  The  defendants  then  moved  for  a  certiorari  to  bring  up 
the  proceedings;  a  rule  nisi  was  obtained,  and  discharged  on  argument  On  receiving  notioe 
that  an  action  would  be  brought,  the  defendant's  attorney  wrote  an  answer  denying  the  plain- 
tiff's right  to  recover.  The  defendants  did  not  in  any  of  these  proceedings  (except  on  the 
inquiry  as  above  stated),  intimate  an  objection  to  the  jury  as  improperly  constituted. 

Held,  under  these  circumstances,  that  the  above  plea,  pleaded  with  others,  was  vexatious  and  a 
perversion  of  justice :  and  the  Court  rescinded  the  Judge's  order  under  which  it  was  pleaded, 
and  compeUed  the  defendant  to  elect  whether  the  above,  or  the  other  picas  on  the  record, 
should  be  retained. 

This  was  an  action  of  debt  to  recover  380J.,  being  compensation  to 
the  plaintiff,  assessed  by  a  sheriff's  special  jury  under  the  Lands  Glauses 
Consolidation  Act,  1845,  8  4  9  Vict-  c.  18. 

vol.  xv.— 37  2  B 
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*The  declaration  (of  February  15th,  1850)  stated  that  defend- 
J  ants,  after  the  passing  of  the  above  act,  and  of  an  act,  9  &  10 
Vict.  c.  Ixxi.  (local  and  personal,  public),  for  making  "  The  Great 
Northern  Railway,"  were  the  promoters  of  the  last-mentioned  undertak- 
ing, and  empowered  to  execute  it.  That  plaintiff  was  seised  in  fee  of 
certain,  land,  &c,  in  the  city  of  Lincoln,  and  of  a  ferry  to  the  said  land 
appertaining,  for  the  conveyance  of  passengers  across  a  certain  river 
towards  and  unto  a  certain  common  and  public  highway,  &c,  the  plain- 
tiff taking  for  such  conveyance,  &c,  certain  freights,  &c.  That  defend- 
ants, in  executing  works  under  their  act,  obstructed  the  said  highway 
by  depositing  loads  of  earth  thereon,  near  the  ferry,  and,  by  means 
thereof,  hi&  said  land  was  lessened  in  value,  &c,  and  plaintiff  became 
entitled  to  compensation.  That  plaintiff,  in  pursuance  of  the  first-men- 
tioned act,  gave  notice  to  defendants  that  he  desired  to  have  the  com- 
pensation settled  by  a  jury,  stating  in  such  notice  the  nature  of  his 
interest,  and  the  amount  of  compensation  claimed.  That  defendants,  in 
consequence  of  plaintiff's  notice,  gave  notice  to  him  of  their  intention  to 
have  a  special  jury,(a)  and  likewise,  in  the  same  notice,  declared  that 
they  were  willing  to  give  50/.  for  the  damage  sustained  and  to  be 
sustained.  That  defendants  issued  their  warrant  to  the  sheriff,  accord- 
ing to  the  statute,  &c,  to  summon  the  parties  for  the  purpose  of  nomi- 
nating, and  to  nominate  and  strike,  out  of  the  list  for  the  city,  forty- 
eight  persons  qualified  to  serve  as  special  jurymen ;  and  afterwards  to 
appoint  a  day  for  reducing,  and  to  reduce,  such  number  of  persons  to 
twenty ;  and  to  summon,  impannel,  and  return  such  twenty  as  the  jury 
to  try  the  question  of  *disputed  compensation ;  and,  at  a  time  and 
J  place  to  be  appointed  by  him  for  that  purpose,  to  call  over  tie 
names  of  such  special  jury  (in  the  manner  usual  in  the  Superior  Courts 
at  Westminster)  till  twelve  of  the  twenty  should  appear  and  be  sworn, 
the  parties  having  their  lawful  challenges:  and  in  case  a  sufficient  number 
should  not  appear,  &c.  (direction  for  a  tales,  if  prayed) :  And  that  snch 
jury  should,  on  their  oaths,  &c,  assess,  &c,  the  sum  to  be  paid  by  the 
Company  by  way  of  compensation,  &o.  Averment  that  the  sheriff  nomi- 
nated, struck,  and  reduced  the  spocial  jury :  and  that  afterwards,  on, 
&c,  at,  &c,  being  a  place  appointed  by  him  in  pursuance  of  the  warrant, 
the  defendants  and  plaintiff  appeared  before  the  sheriff,  and,  the  special 
jury  so  reduced  as  aforesaid  having  been  duly  impannelled  and  returned 
and  summoned  according  to  the  statute,  and  being  duly  called,  "some 
of  them,  that  is  to  say,  William  Skepper,  Benjamin  Wilson,  William 
Singleton  the  younger,  George  Boole,  Matthew  Smith,  David  Mortimer, 
George  Mason,  Thomas  Garton,  Thomas  Skepper,  John  Summerscales, 
Thomas  Fox,  and  William  Adams  Nicholson,  being,  and  who  were, 
twelve  of  the  said  number  of  twenty  who  first  appeared  on  the  names 
being  called  over,  after  the  plaintiff  and  defendants  had  had  their  lawful 

(a)  Stat  8*9  Vict  o.  18,  n.  64,  55. 
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challenges  in  that  behalf,  came,  and,"  according  to  the  statute,  &c, 
«  were  duly  chosen,  tried,  and  by  the  said"  B.,  "  so  being  such  sheriff  as 
aforesaid,  before  they  proceeded  to  inquire  of  and  assess  the  compensation 
or  damages  for  which  their  verdict  was  to  be  given,  duly  sworn  truly  and 
faithfully  to  inquire  of  and  assess  the  compensation  or  damage,1'  &c. 
The  declaration  then  stated  the  further  proceedings  on  the  inquiry,  and 
that  the  jurors  of  the  said  jury,  that  is  to  say  the  said  persons  so  chosen, 
tried,  *and  sworn  as  aforesaid,  assessed  the  compensation  at,  and 
gave  their  verdict  for,  88 OJ.,  and  the  sheriff  gave  judgment  for  the  L 
plaintiff  for  that  sum  ;  which  verdict  and  judgment  were  signed  by  the 
sheriff,  and  lodged  with  the  clerk  of  the  peace.  There  were  some  other 
averments,  which  need  not  be  noticed ;  and  the  count  finally  stated  a 
demand  of  payment  by  plaintiff,  and  neglect  and  refusal  to  pay. 

The  second  count  stated  that,  after  the  inquisition  in  the  first  count 
above  mentioned  was  held  and  taken  as  aforesaid,  and  after  the  verdict 
and  judgment  were  given,  &c,  to  wit,  on,  &c,  the  plaintiff  and  defend- 
ants differed  about  the  costs  of  the  inquiry ;  and  that  the  costs  were,  on 
plaintiff's  application,  taxed  by  a  Master  of  the  Court  of  Queen's  Bench, 
according  to  the  statute  in  such  case,  &c.,(a)  at  801.  15*. ;  averment 
(with  others  not  now  material)  that  payment  was  demanded  and 
refused. 

The  defendants  obtained  time  to  plead  on  condition  of  pleading 
issuably ;  and  they  afterwards  applied  to  Coleridge,  J.,  on  summons, 
for  an  order  to  plead  the  several  matters  after  mentioned,  which  was 
granted.  It  appeared  that  the  objections  to  pleas  4  and  9,  discussed 
on  the  after-mentioned  motion,  were  not  taken  before  the  learned 
Judge. 

The  following  among  other  pleas  were  pleaded. 

Plea  4.  To  the  1st  count.  That,  the  special  jury  of  twenty  persons, 
so  nominated  and  reduced  as  in  that  count  mentioned,  having  been  by 
the  said  sheriff  summoned,  impannelled,  and  returned  at  the  time  and 
place  and  in  the  manner  and  form  as  is  in  that  count  mentioned,  the  said 
sheriff  did  then  and  there  proceed  to  *call  over,  and  did  call  over,  i-jmqa 
the  names  of  the  said  special  jury  so  nominated  and  reduced  as 
aforesaid  in  the  manner  used  and  accustomed  on  the  trial  of  issues  joined 
in  Her  Majesty's  Superior  Courts  at  Westminster,  and  giving  to  the 
parties  concerned,  that  is  to  say  the  plaintiff  and  the  defendants,  and 
the  said  parties  then  having,  their  lawful  challenges  in  that  behalf,  until 
twelve  of  the  said  twenty  special  jurors  did  appear  and  were  by  the 
said  sheriff  duly  sworn,  on  their  names  being  so  called  over  as  aforesaid, 
as  the  jury  upon  the  inquiry  and  assessment  of  damages  in  the  declara- 
tion mentioned.  And  the  defendants  aver  that,  the  names  of  the  said 
special  jury  being  so  called  over  as  aforesaid,  some  of  them,  that  is  to 
say  William  Skepper,  &c.  (the  plea  her"e  stated  twelve  names,  eleven 

(a)  8  A  9  Vict  c.  18,  s.  52. 
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being  the  same  as  those  in  the  first  count  of  the  declaration,  but  that 
of  William  Adams  Nicholson  being  omitted  and  the  name  of  Thomas 
Forster  inserted),  and  who  were  twelve  of  the  said  special  jury  of  twenty 
persons  who  did  first  appear  on  the  names  being  so  called  over  as  afore- 
said, after  the  said  parties  respectively,  to  wit,  the  plaintiff  and  the 
defendants,  had  had  their  lawful  challenges  in  that  behalf,  came,  and, 
according  to  the  statute  in  such  case  made  and  provided,  were  duly 
chosen,  tried,  and  by  the  said  sheriff  duly  sworn,  truly  and  faithfully  to 
inquire  of  and  assess  the  compensation  or  damage  to  be  inquired  of  and 
assessed  by  such  jury  as  aforesaid,  under  and  in  pursuance  of  the  said 
warrant  of  the  defendants  in  the  said  first  count  mentioned :  And  the 
said  twelve  persons,  so  duly  summoned,  impannelled,  and  returned,  and 
so  called  over  and  appearing,  and  having  been  sworn  as  aforesaid,  and  no 
♦4911  ot^ers»  *ncn  became  and  were  the  jury  ^lawfully  chosen,  tried, 
.  and  sworn  to  inquire  of  and  assess  the  compensation  and  damage 
in  the  said  warrant  mentioned :  Without  this,  that  the  said  W.  A.  Nichol- 
son, in  the  said  first  count  of  the  declaration  mentioned,  was  one  of  the 
twelve  persons  of  the  said  special  jury  of  twenty  persons  who  did  first 
appear  after  the  said  parties  respectively  had  had  their  lawful  challenges 
as  aforesaid,  and  who  did  come  and,  according  to  the  form  of  the  statute 
in  that  behalf,  were  duly  chosen,  tried,  and  by  the  said  sheriff  duly 
sworn,  to  inquire  of  and  assess  the  compensation  or  damage  to  be  inquired 
of  and  assessed  under  and  in  pursuance  of  the  said  warrant  of  the 
defendants,  or  that  the  said  W.  A.  Nicholson  had  any  power,  authority, 
or  competency  whatsoever  to  act  as  a  juryman  upon  the  said  inquiry,  in 
manner  and  form  as  the  plaintiff  hath  in  the  said  first  count  alleged. 
Conclusion  to  the  country. 

Plea  9.  To  the  second  count :     The  same,  almost  verbatim,  as  plea  4. 

The  other  pleas  were:  To  the  first  count:  1.  Traverse  of  plaintiffs 
seisin  of  the  ferry ;  2.  Traverse  of  the  highway  being  such  a  highway  to 
and  from  the  ferry  as  in  the  declaration  alleged ;  3.  Traverse  of  the  issu- 
ing of  the  warrant  by  defendants ;  5.  Traverse  of  the  notice  to  plaintiff 
by  defendants  that  they  intended  to  have  a  special  jury.  To  the  second 
count :  6,  7,  8,  The  same  as  the  1st,  2d  and  3d  pleas ;  10.  Traverse  of 
the  notice  to  plaintiff  by  defendants  that  they  were  willing  to  pay  50/. 

Tomlinsony  in  last  Easter  term,  obtained  a  rule  to  show  cause  why  the 
Judge's  order  for  pleading  the  several  matters  above  mentioned,  and  the 
*1Q91  ru*e  ma<*e  ^thereupon,  should  not  be  discharged,  so  far  as  they 
J  allowed  the  defendants  to  plead  both  pleas  4  and  9  and  also  the 
remaining  pleas ;  and  why  the  said  order  should  not  be  rescinded :  and 
why  the  defendants  should  not  elect  between  the  4th  and  9th  and  the 
remaining  pleas ;  or  why  the  4th  and  9th,  or  the  remaining  pleas,  should 
not  be  struck  out  The  facts  material  to  this  motion  appeared  on  affida- 
vit as  follows. 

Notice  of  holding  the  inquisition  was  given  for  November  2d,  1848; 


15  ADOLPHUS  &  ELLIS.    N.  S.  492 


and  on  that  day  the  parties  attended,  and  a  jury  was  sworn  to  assess  the 
compensation,  being  twelve  out  of  twenty  persons  who  had  been  duly 
impannelled,  returned,  and  summoned  in  that  behalf.  Before  any  other 
proceeding  had  been  taken,  or  the  case  on  either  side  entered  upon,  the 
andersheriff  adjourned  the  taking  of  the  inquisition  till  the  next  day. 
On  that  day  the  parties  again  attended,  and  the  same  jurors  appeared ; 
bat  one  of  them,  Thomas  Forster,  was  too  unwell  to  act  as  a  juryman ; 
and  thereupon  the  undersheriff  excused  him,  "  and  then,  in  place  and 
stead  of  the  said  Thomas  Forster,  summoned,  chose,  tried,  and  swore 
a  certain  other  person,  to  wit,  one  William  Adams  Nicholson,  being  one 
of  the  twenty  before  mentioned,  "  as,  and  to  be,  one  of  the  jury  of 
twelve  persons  to  inquire  of  and  assess  the  said  compensation  and  da- 
mages :"  and  Nicholson  "  together  and  along  with  eleven  of  the  said  jury 
of  twelve  persons  so  chosen,"  &c,  <<  as  aforesaid,  being,  and  who  were, 
the  whole  of  those  persons  except  Forster,  were  then"  sworn  by  the  under- 
sheriff  to  inquire  and  assess,  &c.  It  was  further  stated  that  the  defendants' 
counsel  objected  to  and  protested  against  the  substitution  of  Nicholson, 
and  to  his  being  sworn  as  aforesaid,  but  did  not  further  or  otherwise  on 
*that  occasion  object  to  or  challenge  him,  or  state  any  ground  of 


objection,  except  that  the  compensation,  &c,  ought  to  be  assessed 


[*493 


by  the  jury  first  sworn.  The  undersheriff  "disregarded  and  disallowed" 
the  objection,  and,  as  aforesaid,  swore  the  said  eleven  persons  and 
Nicholson.  The  jury  then  proceeded  to  inquire,  &c. ;  the  parties,  by 
their  counsel  on  each  side,  conducted  their  cases  as  if  the  jury  had  con- 
sisted of  the  original  twelve  persons ;  and  the  jury,  after  hearing  evi- 
dence, &c,  gave  a  verdict  for  3802.  The  plaintiff's  attorney  took  out 
and  served  a  summons  for  a  taxation :  the  defendants'  attorneys  con- 
sented to  an  order  for  taxation :  which  order  was  made ;  and  the  costs 
were  taxed  on  January  12th,  1849,  at  SOL  15*.,  the  defendants'  attor- 
neys (by  their  clerk)  being  present.  On  February  6th,  1849,  they  gave 
notice  to  the  plaintiff's  attorney  that  (under  counsel's  advice)  the  Court 
would  be  mo/ed  for  a  rule  to  bring  up  the  undersheriff 's  judgment,  and 
the  verdict,  to  be  quashed.  The  plaintiff's  attorney  now  deposed  that 
this  letter  contained  the  first  objection  that  had  to  his  knowledge  been 
made  since  the  judgment  to  its  legality  or  validity,  or  the  plaintiff's 
right  to  receive  the  said  sum  of  3802.,  and  that,  until  deponent  received 
that  letter,  the  Company  had  recognised  and  acted  upon  the  inquisition 
as  valid.  In  Easter  term,  1849,  a  rule  was  granted  by  this  Court  calling 
on  the  sheriff  to  show  cause  why  a  certiorari  should  not  issue  to  bring 
up  the  inquisition,  or  why  there  should  not  be  a  writ  of  prohibition  to 
stay  proceedings  thereon.  The  defendants,  in  support  of  the  said 
motion,  stated  certain  objections,  but  did  not  urge  or  mention  the  sub- 
stitution of  Nicholson  for  Forster ;  and  one  of  their  affidavits  on  that  oc- 
casion *stated  that,  "the  jury  having  been  duly  struck  and  no- 
minated,*' the  inquiry  was  holden  on  the  2d,  and  adjourned  to 
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the  3d,  of  November,  1848,  "before  the  undersheriff,"  "and  a  jury  duly 
qualified  and  summoned,"  and  that  the  then  deponent  was  present  at  the 
inquiry :  also  that,  at  the  close  of  the  plaintiff's  case,  counsel  for  the  Com- 
pany submitted  that  there  was  no  case  to  go  to  the  jury  and  that  the  jury 
had  no  jurisdiction  or  power  to  give  any  verdict  or  assess  compensation, 
inasmuch  as  it  appeared  that  the  plaintiff  had  not  shown  any  title  to  the 
ferry,  and  that  the  same  never  passed  to  him  by  the  deeds  on  which  he 
relied.  The  rule  was  discharged,  June  12th,  1849,  with  costs;  which 
were  taxed  and  paid.  Before  commencing  the  present  action,  the  plain- 
tiff's attorney  wrote  to  the  attorneys  for  the  defendants  (July  7th,  1849), 
demanding  the  3802.,  and  802.  15*.  costs ;  and  they  replied  (July  27th) 
that  they  should  contest  the  payment ;  alleging  only,  as  reasons,  that 
the  plaintiff  had  made  a  claim  without  any  right,  and  without  having 
sustained  any  injury,  and  that  the  duty  of  a  compensation  jury  was 
merely  to  assess  the  amount  due,  leaving  the  right  to  be  proved  in  an 
action. 

Macaulay  and  Wells  now  showed  cause.  The  several  pleas  do  no 
more  than  traverse  severally  the  principal  averments  of  the  declaration, 
which  sets  forth  the  proceedings  in  detail,  according  to  the  precedent  in 
Corrigal  v.  The  London  and  Blackwall  Railway  Company,  5  Man.  &  G. 
219  (E.  C.  L.  R.  vol.  44).  The  defendants  were  entitled  to  consider 
each  of  those  averments  material.  Pleas  4  and  9  are  well  founded ;  for 
*4.cm  ^  may  ^e  (lue8^one^  *f>  under  stat.  8  &  9  Vict.  *c.  18,  as.  54,  55, 
*  the  sheriff  had  power,  on  the  day  of  hearing,  to  substitute  one 
juryman  for  another.  He  was  exercising  a  limited  authority  under  a 
statute ;  and  it  ought  to  appear  that  his  proceedings  were  strictly  regular. 
The  plaintiff,  by  the  form  of  his  averment,  has  made  it  material  to  the 
defendants  to  plead  the  fact  of  substitution.  If  the  plaintiff  himself  had 
averred  it,  according  to  the  truth,  the  defendants  might  have  demurred, 
which,  here,  they  could  not  do.  This  is  a  case  in  which  the  Court,  ex- 
ercising its  discretion  under  stat.  4  Ann.  c.  16,  s.  4,  will  not  interfere 
with  what  has  been  done.  There  is  no  instance  of  such  interposition  in 
a  like  case.  Gully  v.  The  Bishop  of  Exeter,  4  Bing.  525  (E.  C.  L.  R. 
vol.  13,  15),  5  Bing.  42  (E.  C.  L.  R.  vol.  15),  S.  C.  in  Error,  10  B.  k 
C.  584,  603  (E.  C.  L.  R.  vol.  21),  which  was  cited  in  moving  for  this 
rule,  shows  only  the  general  authority  of  the  Court  (which  is  not 
questioned) :  the  pleas  which  were  disallowed  there  raised  points  wholly 
immaterial  to  the  cause.  The  Court  cannot  make  this  rule  absolute 
without  entering  into  the  merits  of  the  case  on  affidavit. 

Crowder,  with  whom  was  Tomlin9on>  contra.  This  is  a  case  in  which, 
if  in  any  similar  one,  the  Court  ought  to  exercise  its  discretion  by  inter- 
fering. Pleading  several  matters  is  not  a  right ;  and  a  hard  and  vexa- 
tious use  of  the  liberty  ought  not  to  be  allowed.  This  is  a  ground  on 
which  the  Courts  have  proceeded,  in  Gully  v.  The  Bishop  of  Exeter,  and 
in  Rama  Chitty  v.  Hume,  13  East,  255.     And  in  London  &  Brighton 
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Railway  Company  v.  Wilson,  6  New  Ca.  135,  Tindal,  C.  J.,  acted  on 
the  same  principle,  saying:  "When  we  are  called  on  to  exercise  r-*jQfi 
*our  discretion  as  to  certain  pleas  being  allowed,  we  must  see  the  *- 
powers  with  which  we  are  armed  by  the  statute  of  Anne ;  and  it  is  quite 
clear,  that  in  a  case  where  the  pleas  are  such  as  not  to  involve  the  real 
justice  of  the  case,  but  to  lead  to  great  expense  and  intricacy  at  the 
trial,  it  is  the  exercise  of  a  sound  discretion  not  to  allow  them  to  be  put 
on  the  record.  [Lord  Campbell,  C.  J.  It  is  not  disputed  that,  if  the 
course  of  pleading  is  vexatious  and  defeats  justice,  the  plea  may  be  set 
aside.  It  is  not  only  allowable,  but  our  duty,  to  reject  it.]  The  objec- 
tion raised  by  the  4th  and  9th  pleas  is  merely  a  technical  one.  [Cole- 
ridge, J.  Could  a  witness  have  been  indicted  for  perjury  on  this  inquiry  ?] 
That  might  be  a  difficult  question.  [Coleridge,  J.  The  challenge,  in 
such  a  case,  would  have  been  to  the  array,  and  not  the  poll ;  but  it  does 
not  appear  that  a  challenge  to  the  array  is  given  by  sect.  54  or  55.1 
The  present  objection  was  not  taken  either  on  the  motion  for  a  certiorari, 
or  when  the  taxation  of  costs  was  depending.  If  the  point  was  availa- 
ble, the  plaintiff  is  entitled  to  say  that  it  has  been  waived.  (Crowder 
was  then  stopped  by  the  Court.) 

Lord  Campbell,  C.  J.  Enough  has  been  said  to  satisfy  us  that  this 
rale  must  be  absolute.  It  grieves  me  to  observe  how  the  system  o* 
pleading  several  pleas  has  grown  into  a  perversion  of  justice.  Since  the 
New  rules  have  abolished  the  general  issue,  it  has  become  the  practice 
to  multiply  pleas  by  traversing  every  averment  in  the  declaration.  It 
is  of  the  greatest  importance  that  this  should  be  checked.  The  common 
law  allowed  only  one  plea ;  that  strictness  is  properly  relaxed  for  the 
promotion,  but  not  for  the  perversion,  *of  justice.  Here  the  per-  r#4Q7 
version  is  evident :  and  the  defendants,  having  taken  this  vexa-  *- 
tious  course,  must  elect  to  abandon  either  the  4th  and  9th  plea  or  the 
others.  If  the  facts  which  have  now  come  out  had  been  before  my 
brother  Coleridge,  be  would  not  have  made  the  order. 

Patteson,  J.  After  the  general  issue  was  done  away  with,  the  Judges 
certainly  felt,  in  cases  before  them  at  chambers,  in  which  many  traverses 
were  taken,  that  it  was  difficult  to  resolve  upon  putting  defendants  in  a 
worse  situation  than  when  all  the  matters  traversed  might  have  been 
brought  into  question  at  once  by  the  general  issue.  And  I  do  not  say 
that,  where  no  vexation  appears,  the  Judges  can,  without  a  new  rule, 
disallow  the  practice  of  taking  several  traverses.  But  where  a  plea  is 
plainly  vexatious  a  different  consideration  arises,  and  it  is  right  to  inter- 
fere. No  doubt  my  brother  Coleridge,  if  he  had  known  the  facts, 
would  have  restrained  this  course  of  pleading. 

Coleridge,  J.  I  will  not  positively  say  that  these  facts  were  not 
stated  to  me ;  but,  if  they  were,  I  ought  not  to  have  made  the  order. 
I  must  have  acted  in  ignorance  or  in  error.  The  practice  which  had 
prevailed  under  the  statute  of  Anne  required  limitation,  and  was  ro- 
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strained  by  some  of  the  New  rules :  since  that  time,  perhaps,  there  has 
not  been  sufficient  strictness  in  the  allowance  of  several  pleas.  But  I 
have  for  some  time  thought  that  it  was  necessary  to  make  the  New  rules 
and  the  statute  of  Anne  together  a  real  acting  power.  There  are  some 
traverses  which,  although  they  might  not  give  an  opening  for  judgment 
*4Qftl  non  0DS*ante  Veredicto,  are  clearly  so  much  beside  the  merit* 
J  that  there  is  no  hardship  in  obliging  the  party  who  has  taken 
them  to  stand  upon  others.  And  here  there  is  no  hardship  in  so  doing. 
The  case  has  been  well  tried  on  other  grounds.  • 
Erle,  J.,  concurred. 

Rule  absolute  for  rescinding  the  order  and  rule  of  Com! 
Defendant  to  elect  between  the  4th  and  9th  and  the  other 
pleas  within  three  days.  Costs  of  this  motion  to  be  costs 
in  the  cause. 


WILLIAMS  and  Others  v.  JAMES.    June  3. 

If  the  drawer  of  a  bill  payable  to  his  own  order  endorses  it,  and  it  is  accepted  and  dishonoured, 
the  drawer,  having  received  it  back  and  paid  the  amonnt  to  his  endorsee,  may  return  the  bill 
to  such  endorsee  for  the  purpose  of  his  suing  the  acceptor  upon  it  as  trustee  for  the  drawer. 
And  the  payment  is  no  answer  to  an  action  by  such  endorsee,  if  ther*  be  evidence  that,  wfaeo 
the  drawer  paid,  the  bill  was  left  in  the  hands  of  the  endorsee  for  the  purpose  of  its  being 
put  in  suit 

Assumpsit  on  a  bill  of  exchange,  drawn,  5th  April.  1848,  by  Thomas 
Griffin  Philpotts  and  John  Philpotts  for  payment  of  2t>Z.  1*.  4d.  to  their 
order  one  month  after  date.  Averment,  that  defendant  accepted  the 
bill,  and  the  drawers  endorsed  it  to  the  plaintiffs,  and  defendant  pro- 
mised, &c,  but  did  not  pay.  The  declaration  consisted  of  only  one 
count. 

There  were  several  pleas ;  but  none  was  relied  upon  at  the  trial  except 
the  following. 

Plea  4.  That,  after  the  accruing  of  the  causes  of  action  in  the 
declaration  mentioned,  and  before  the  commencement  of  this  suit,  to 
wit,  on,  &c,  the  said  T.  G.  Philpotts  and  J.  Philpotts  paid  to  the  plain. 
*4QQ1  t^8'  *an(* tne  pl^ntiffs  then  accepted  and  received  of  them,  a  large 
-*  sum  of  money,  to  wit,  307.,  in  full  satisfaction  and  discharge  of  the 
said  causes  of  action  in  the  said  declaration  mentioned.     Verification. 

Replication.  That  T.  G.  Philpotts  and  J.  Philpotts  did  not  pay  to 
plaintiffs,  nor  did  plaintiffs  accept  or  receive  of  the  said  T.  G.  P.  and 
J.  P.,  the  said  sum  of  money  in  the  said  last  plea  mentioned,  in  full 
satisfaction,  &c,  in  manner  and  form,  &c.  Conclusion  to  the  country. 
Issue  thereon. 

On  the  trial,  before  Platt,  B.,  at  the  Monmouthshire  Spring  assizes, 
1849,  it  appeared  that  Messrs.  Philpotts,  attorneys  practising  in  Mon- 
mouthshire, had  drawn  the  bill  and  endorsed  it  to  the  plaintiffs,  who 
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were  their  bankers.  A  clerk  of  Messrs.  Philpotts,  who  was  called  as  a 
witness  for  the  defendant,  proved  that  the  bill  was  sent  back  by  the 
plaintiffs  to  Messrs.  Philpotts  as  having  been  dishonoured,  and  that 
Messrs.  Philpotts  thereupon  drew  a  check  for  the  amount.  The  witness 
further  said:  "  I  received  the  check  from  Mr.  John  Philpotts.  I  took  it  to 
the  plaintiffs.  I  did  not  receive  the  bill  back.  I  called  upon  Messrs. 
Williams ;  and  they  instructed  me  to  write  to  Mr.  Stretton  to  sue.  Mr. 
Stretton  is  Mr.  Philpotts's  London  agent.  Messrs.  Philpotts  are  not 
attorneys  for  the  bank."  He  also  proved  that  it  was  the  custom  of  the 
plaintiffs  to  require  a  check  on  non-payment  of  a  bill,  in  order  to  relieve 
them  from  any  question  as  to  notice  of  dishonour,  and  that  they  hold 
check  and  bill  until  the  amount  of  the  bill  is  paid  by  the  acceptor,  or 
until  the  customer,  if  the  account  is  in  his  favour,  requires  it  to  be 
given  up. 
The  present  action  was  commenced  May  15th,  1848. 
*The  following  letters  were  in  evidence  on  the  part  of  the  rtcQA 
plaintiffs. 

9th  May,  1848,  from  defendant  to  one  of  the  plaintiffs.  "  Sir,  Not 
being  able  to  get  settled  with  a  party  on  whom  I  was  relying  for 
cash  in  time  to  pay  draft  due  to  Messrs.  Philpotts,  solicitors,  I  will  do 
bo  to-morrow  morning,  if  you  will  be  pleased  to  hold  it  till  then :  and 
am,"  4c. 

25th  May,  1848,  from  defendant  to  the  clerk  of  Messrs.  Philpotts. 
"Sir,  I  am  sincerely  obliged  to  you  for  not  incurring  more  expense  in 
the  matter  of  Williams.  Will  you  ask  Mr.  Philpotts  to  leave  it  stay  till 
Monday,  when,  Sir,  you  will  be  paid.  I  hope  you  will  do  the  best  you 
can  with  Mr.  Philpotts.  I  presume  Emmerson's  is,  or  will  be  settled 
now.  I  pray  you  do  not  let  us  be  put  to  any  more  expense ;  and  rely 
upon  it  you  will  be  paid  on  Monday :  and  am,"  &c. 

29th  May,  1848,  from  defendant  to  one  of  the  Messrs.  Philpotts. 
"Dear  Sir,  I  am  really  so  pressed  that  I  cannot  possibly  pay  your 
bill,  26/.,  in  much  less  than  a  month ;  but  if  so  I  will.  I  am  collecting, 
and  will  pay  you  in  Newport  when  I  return.  If  I  can  before  the  month, 
I  will,  though  the  order  (a)  may  be  for  a  month.  Please  to  inform  your 
agents  to  that  effect  that  you  will  wait  the  month,  and  I  told  them  to 
consent.    Yours,"  &c. 

June  2d,  1848,  from  defendant  to  Mr.  Stretton,  one  of  the  plaintiffs' 
agents.  «  Sir,  I  am  quite  prevented  being  in  London  for  a  day  or  so. 
Please  to  write  me  at  No.  12,  Corn  Street,  Newport,  Monmouthshire.  I 
will  do  nothing  in  Philpott's  affair,  but  through  you.  Awaiting  your 
favour,  I  am,"  &c. 
*Upon  this  evidence,  the  learned  Judge  ruled  that  the  plea 


was  not  supported.     He  said  that  the  cause  of  action  was  the 
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liability  of  the  defendant,  which  liability  had  never  been  discharged 

(a)  This  was  Mid  to  mean  a  Judge'*  order  in  the  action,  then  commenced. 

vol.  xv.— 38 
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by  the  defendant:  that  the  payment  was  made  by  the  endorsers  to 
protect  themselves  from  being  sued ;  and,  therefore,  the  plaintiffs  still 
had  their  right  against  the  defendant.  A  verdict  was  found  for  the 
plaintiffs ;  but  leave  reserved  to  move  that  a  verdict  might  be  entered 
for  the  defendant  on  the  above  issue.  Talfourd,  Serjt.,  in  Easter  term, 
1849,  moved  accordingly,  contending  that,  as  the  plaintiffs,  the  holders 
of  the  bill,  had  been  paid,  they  could  not  sue  upon  it,  the  bill  not 
having  been  re-endorsed  to  them  by  the  drawers. 

Whateley,  with  whom  was  J.  Gray,  now  showed  cause.  This  is  the 
case  of  a  bill  not  accepted  for  accommodation :  the  drawer,  therefore, 
having  taken  it  up  when  dishonoured,  might  re-issue  it:(a)  and  the 
endorsee  was  then  entitled  to  bring  an  action  upon  it,  subject  to  any 
equities  there  might  be  against  the  drawer ;  Callow  v.  Lawrence,  3  M. 
&  S.  95  (E.  C.  L.  R.  vol.  30);  where  Lord  Ellenborough  says:  "A 
bill  of  exchange  is  negotiable  ad  infinitum  until  it  has  been  paid  by  or 
discharged  on  behalf  of  the  acceptor.  If  the  drawer  has  paid  the  bill, 
it  seems  that  he  may  sue  the  acceptor  upon  the  bill,  and  if  instead  of 
suing  the  acceptor,  he  put  it  into  circulation  upon  his  own  endorsement 
only,  it  does  not  prejudice  any  of  the  other  parties  who  have  endorsed 
the  bill,  that  the  holder  should  be  at  liberty  to  sue  the  acceptor.  The 
**091  ca8e  wou^  ^e  different  if  tne  ^circulation  of  the  bill  would  have 
-J  the  effect  of  prejudicing  any  of  the  endorsers:"  and  on  this 
ground  the  case  then  before  the  Court  was  distinguished  from  Beck  v. 
Robley.(o)  Callow  v.  Lawrence,  3  ML  &  S.  95  (E.  C.  L.  R.  vol.  30), 
was  acted  upon  in  Hubbard  v.  Jackson,  4  Bing.  390  (E.  C.  L.  R.  vol. 
13,  15).  The  present  motion  was  made  on  the  authority  of  Bacon  r. 
Searles,  1  H.  Bl.  88 ;  but  the  law  of  that  case,  as  corrected  by  Walwyn 
v.  St.  Quintin,  1  B.  &  P.  652,  656 — 658,  can  have  no  weight  in  favour 
of  the  defendant.  [Patteson,  J.  No  doubt,  a  drawer  having  taken  up 
the  bill  may  sue  the  acceptor :  but  is  there  any  authority  for  saying  that 
a  holder,  after  he  has  been  satisfied  for  the  bill,  may  do  so  ?]  He  may 
as  trustee  for  the  party  who  has  given  the  satisfaction.  [Lord  Camp- 
bell, C.  J.  The  drawer,  when  he  had  paid  the  bill,  might  iave  had 
it  back  and  sued  upon  it :  and  so  he  may  ask  another  to  sue  for  him.J 
Having  paid  in  discharge  of  his  own  liability,  he  may  re-issue  the  bill ; 
and  his  endorsee  may  sue  upon  it.  Bacon  v.  Searles,  1  H.  Bl.  88,  was 
referred  to  in  Purssord  v.  Peek,  9  M.  &  W.  196,  200, 201,f  as  repudiating 
the  doctrine  "  that  after  receiving  payment  of  the  amount,  the  holder  can 
be  trustee  for  the  drawer :"  but  Lord  Abinger  said :  "  If  that  be  the 
principle  of  that  case,  it  may  be  a  question  whether,  if  it  were  now  con- 
sidered, it  would  not  be  overruled."  And  a  contrary  principle  is  recog- 
nised in  Johnson  v.  Kennion,  2  Wils.  262 ;  which  case  was  relied  upon 
as  an  authority  by  Bayley,  B.,  in  Reid  v.  Furnival,  1  Cro.  &  M.  538.T 

(a)  See  Laxaras  v.  Cowie,  3  Q.  B.  459  (E.  C.  L.  R.  vol  43). 

(b)  1  H.  BL  89,  note  (a)  to  Bacon  v.  Searlea. 
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[Coleridge,  J.     The  present  question  seems  to  arise  rather  *on  r*,-nq 
the  evidence  than  on  the  law.     Lord  Campbell,  G.  J.     The  '- 
question  is,  whether  there  be  any  proof  of  an  understanding  that  the  bill 
was  to  be  kept  alive ;  and  the  defendant's  letters  are  strong  evidence  to 
that  effect.]     ( Whateley,  was  then  stopped  by  the  Court.) 

Skee,  Serjt.,  and  Bovill,  contnL  There  is  no  doubt  that  the  drawer 
may,  under  some  circumstances,  re-issue  a  bill.  [Lord  Campbell,  C.  J. 
If  the  bill  may  be  so  kept  alive,  is  not  there  strong  evidence  that  it  was 
so  in  the  present  case  ?]  There  was  no  evidence  of  a  re-issuing.  [Lord 
Campbell,  C.  J.  Suppose  the  drawer  had  had  the  bill  in  his  own  hands 
a  week ;  might  not  he  then  have  asked  his  bankers  to  hold  the  bill  and 
sue  the  acceptor  ?]  There  might  be  then  a  set-off  against  the  drawer. 
[Erle,  J.  Of  course,  if  the  bill  was  endorsed  after  it  was  due,  the 
agent  would  take  it  subject  to  equities.  Coleridge,  J.  The  evidence 
here  is  express,  that  Messrs.  Philpotts  paid  in  discharge  of  their  own 
liability.]  To  the  endorsee  of  a  bill  the  acceptor  stands  in  the  relation 
of  a  principal  debtor,  the  drawer  in  that  of  a  surety.  If  the  bill  is  dis- 
honoured and  the  drawer  pays,  the  debt  for  which  he  was  surety  is  dis- 
charged, and  the  drawer  may  sue  as  on  a  promise  to  himself  by  the 
acceptor  to  repay  the  amount.  [Coleridge,  J.  He  may  also  desire 
another  to  sue  for  him.  Erle,  J.  You  put  the  promise  too  narrowly. 
It  would  be  a  promise  to  pay  whoever  might  be  lawfully  the  holder.] 
Johnson  v.  Kennion,  2  Wils.  262,  and  other  cases  which  have  been 
referred  to,  are  cases  of  part  payment.  *Where  the  holder  of  a  r^r^ 
bill  has  received  part,  he  must,  if  he  sues  on  the  bill  at  all,  *- 
recover  part  as  trustee  for  another :  but,  where  the  whole  has  been  paid, 
the  case  is  essentially  different.  [Coleridge,  J.,  cited  Hemming  v. 
Brook,  Car.  &  Marsh.  57.f  Lord  Campbell,  C.  J.  You  do  not  deny 
that,  if  the  drawer  pays  the  whole,  he  may  sue  the  acceptor.  Why  may 
not  he  take  the  bill  and  return  it  to  the  person  who  was  holder  at  the 
time  of  dishonour  ?]  That  would  be  the  same  as  if  he  endorsed  it  to  a 
third  person.  But,  in  an  action  then  brought  against  the  acceptor,  the 
acceptor 'i  promise  would  no  longer  be  the  same.  [Lord  Campbell,  C. 
T.  His  promise  is  to  pay  any  person  who  may  be  the  lawful  holder.] 
In  the  case  put,  the  holder  might  sue  upon  the  bill,  and  the  drawer,  who 
had  taken  it  up,  sue  at  the  .same  time  for  money  paid  to  the  acceptor's 
use.  [Lord  Campbell,  C.  J.  It  would  be  an  answer  to  that  action 
that  the  plaintiff  had  parted  with  the  bill  to  a  person  who  might  sue 
upon  it.]  In  Byles  on  Bills,  p.  164  (c.  xv.),(a)  it  is  treated  as  an 
unsettled  question,  "  whether  part  payment  by  the  drawer  to  the  holder 
will  discharge  the  acceptor  pro  tanto,  or  whether  the  holder  may,  never- 
theless, recover  the  whole  amount  from  the  acceptor,  and  hold  an  equiva- 

(a)  5th  ed.  Bat  the  passage  is  altered  Id  ed.  0  (1851),  where  it  is  said,  p.  175 :  "The  better 
opinion,  howerer,  seems  to  be,  that  in  an  action  against  the  acceptor,  payment  by  the  drawer  if 
bo  plea,  bat  only  converts  the  holder  into  a  trustee  for  the  drawer." 


504  WILLIAMS  v.  JAMES.    T.  T.  1850. 

lent  to  the  amount  received  from  the  drawer,  as  money  received  of  the 
acceptor  to  the  drawer's  use."  The  author  inclines  to  the  former 
opinion,  and  adds:  "Had  the  drawer  paid  the  whole  bill,  nominal 
#  0  ..  damages  *only  could  have  been  recovered  by  the  holder  of  the 
J  acceptor." 

Assuming,  here,  that  the  bill  was  handed  by  Messrs.  Philpotts  to  the 
plaintiffs  in  order  that  they  might  sue  as  trustees,  the  right  of  the  plain- 
tiffs accrues  by  a  redelivery,  after  the  cause  of  action  has,  during  some 
interval,  been  put  an  end  to  by  payment.  There  was  a  moment,  at 
least,  when  no  right  of  action  existed.  Then  the  plaintiffs  ought  to  have 
replied  a  re-endorsement. 

Lord  Campbell,  C.  J.  Prim&  facie  a  payment  by  the  drawer  is  for, 
the  benefit  of  the  acceptor ;  but  the  drawer  has  his  remedy  against  the 
acceptor,  and  may  take  the  bill  from  the  endorsee  and  sue  upon  it  in 
his  own  name,  or  may  employ  the  endorsee  to  do  so.  In  this  case  there 
clearly  was  an  understanding  that  the  bill  should  not  be  extinguished, 
but  that  the  remedy  on  the  part  of  the  drawers  should  be  preserved. 
The  defendant's  letters  are  abundantly  strong  on  that  subject,  and  pre- 
clude him  from  saying  that  the  bill  was  put  an  end  to  by  payment. 

Patteson,  J.  I  am  of  the  same  opinion  as  to  the  right  of  the  drawer, 
with  this  qualification  only,  that  he  must  be  payee  as  well  as  drawer. 
If  the  bill  were  payable  to  a  third  person,  and  dishonoured,  and  the 
drawer  took  it  up,  there  would  be  a  distinction.  The  drawer  could  not 
then  reissue. 

Coleridge  and  Erle,  Js.,  concurred.  Rule  discharged. 


♦506]         *SCATTERGOOD  «.  SYLVESTER.    June  4. 

By  stat  7  A  8  Q.'  4,  e.  29,  8.  57,  the  property  in  a  stolen  chattel  rereeta  in  the  owner  on  conric- 
tion  of  the  thief,  and  the  owner  may  maintain  trover  for  it,  though  there  has  been  no  order  for 
restitution. 

• 

Trover  for  a  cow  and  calf  and  two  hundred  gallons  of  milk.  Pleas. 
1.  Not  guilty.  2.  Not  possessed.  Issues  thereon.  On  the  trial,  before 
Maule,  J.,  at  the  Spring  assizes  for  the  town  of  Nottingham,  1849,  a 
verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  this  Court 
upon  the  following  case. 

On  the  18th  July,  1848,  the  cow  mentioned  in  the  declaration,  then 
the  property  of  the  plaintiff,  was  stolen  out  of  the  Lammas  Fields  within 
the  liberties  of  the  town  of  Nottingham  by  William  Daykin,  and  by  him 
driven  to  the  town  of  Newark,  where  it  was  sold  in  market  overt  on  the 
following  day,  which  was  the  market  day  at  Newark,  to  the  defendant. 
The  defendant  purchased  and  paid  for  the  cow  bona  fide,  and  without 
any  notice  or  knowledge  that  it  had  been  stolen  or  was  not  the  property 


15  ADOLPHUS  &  ELLIS.   N.  S.  500 

of  Day  kin.  On  the  same  day  the  plaintiff  discovered  that  the  said  cow 
bad  been  stolen  from  him ;  and,  having  immediately  made  inquiries 
respecting  it,  he  applied  to  and  made  a  deposition  on  the  subject  before 
a  magistrate.  The  defendant  was  served  with  a  summons  to  give  evi- 
dence before  the  magistrate,  which  he  did,  and  was  bound  over  to  give 
evidence  against  Daykin,  who  was  committed  to  take  his  trial  at  the 
then  next  sessions  of  the  peace  for  the  town  of  Nottingham.  On  the 
17xh  October  following  Daykin  was  tried  at  the  sessions  before  the 
Recorder  of  the  said  town  (the  said  sessions  *being  the  first  ses-  ra|8-n- 
6iods  held  after  the  theft),  upon  an  indictment  preferred  against  L 
him  by  the  plaintiff  for  the  felony  of  stealing  the  said  cow,  and  was 
then  convicted  thereof,  and  sentenced  to  ten  years  transportation. 
Both  the  plaintiff  and  the  defendant  gave  evidence  on  the  trial  of  the 
indictment.  From  the  time  of  the  sale  in  Newark  market,  the  cow  con- 
tinually remained  in  the  defendant's  possession  until  the  trial  of  this 
cause,  and  in  the  mean  time  she  brought  forth  a  calf,  which  immediately 
died,  and  which  was  the  calf  mentioned  in  the  declaration.  The  milk 
mentioned  in  the  declaration  was  the  milk  drawn  from  the  said  cow 
from  the  time  of  the  conviction  of  Daykin  to  the  commencement  of  the 
action.  After  the  conviction  of  the  prisoner,  and  before  the  com- 
mencement of  the  action,  the  cow  was  demanded  of  the  defendant  on 
behalf  of  the  plaintiff,  and  the  defendant  refused  to  deliver  her  up  to 
him,  and  converted  her  to  his  own  use. 

The  question  for  the  opinion  of  the  Court  was,  Whether  or  not  the 
plaintiff  is  entitled  to  recover.  If  the  Court  should  be  of  opinion 
that  he  was,  then  the  verdict  was  to  stand :  if  not,  a  verdict  to  be  entered 
for  the  defendant. 

Whitehurst,  for  the  plaintiff.  The  question  is  whether  the  property 
in  a  chattel  stolen,  and  afterwards  sold  in  market  overt,  revests,  on 
conviction  of  the  thief,  in  the  original  owner,  so  as  to  entitle  him  to 
maintain  trover  in  respect  of  a  conversion  subsequent  to  the  conviction, 
or  whether  he  is  confined  to  the  special  remedy  of  restitution  as  given 
by  section  57  of  stat.  7  k  8  G.  4,  c.  29.  That  section  enacts  that,  if 
any  person  guilty  of  stealing  "any  chattel,  money,  valuable  *se-  r*cna 
rarity,  or  other  property  whatsoever,  shall  be  indicted  for  any 
such  offence,  by  or  on  the  behalf  of  the  owner  of  the  property,"  «  and 
convicted  thereof,  in  such  case  the  property  shall  be  restored  to  the 
owner  or  his  representative ;  and  the  Court,  before  whom  any  such 
person  shall  be  so  convicted,  shall  have  power  to  award  from  time  to 
time  writs  of  restitution  for  the  said  property,  or  to  order  the  restitution 
thereof  in  a  summary  manner."  But  this  statutory  remedy  is  cumula- 
tive ;  and  the  plaintiff  may,  if  he  prefer  it,  bring  trover.  Stat.  21  H. 
8,  c.  ll,(a)  enacted  that,  where  the  owner  procured  the  thief  to  be  in- 
dicted and  found  guilty  or  otherwise  attainted,  such  owner  should  «  be 

(a)  Repealed  by  itet  7  A  8  G.  4,  e.  17,  •.  L 
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restored  to  his  said  money,  goods,  and  chattels;"  and  that  the  justices 
before  whom  the  conviction  took  place  should  "  have  power"  "  to  award, 
from  time  to  time,  writs  of  restitution  for  the  said  money,  goods,  and 
chattels,  in  like  manner  as  though  any  such  felon  or  felons  were  attainted 
at  the  suit  of  the  party  in  appeal."  The  two  enactments  are,  in  sub- 
stance, the  same.  It  was  clear,  under  the  earlier  statute,  that,  whether 
the  thief  had  been  prosecuted  by  appeal  or  indictment^  restitution  was 
not  barred  by  sale  in  market  overt ;  1  Hale,  P.  C.  543,  2  Hawk.,  P.  C, 
p.  317,  7th  ed.,  B.  2,  c.  23,  ss.  54,  55.  [Lord  Campbell,  C.  J.  Do  the 
words  "  the  property  shall  be  restored"  mean  that  the  chattel  shall  be 
restored  or  the  title  to  it?]  They  mean  both  the  chattel  and  the  title. 
The  chattel  itself  may  have  been  destroyed ;  in  which  case,  as  there 
could  be  no  restitution,  the  owner  would  be  without  remedy  unless  he 
♦5091  cou^  bring  his  action.     *In  Golightly  v.  Reynolds,  Loflft,  88,  90, 

Lord  Mansfield  says,  with  reference  to  stat.  21  H.  8,  c.  11, 
"  I  don't  see  why  trover  is  not  good.  The  statute  puts  an  indictment  in 
the  same  case  as  a  writ  of  appeal.  The  statute  says,  it  shall  be  re- 
stored; but  leaves  the  party  to  his  own  way  of  recovery.  Since  this 
statute,  it  gives  him  a  particular  remedy,  but  does  not  take  away  his 
other  remedy.  I  do  not  believe  there  has  been  a  writ  of  restitution 
these  two  hundred  years."  In  Horwood  v.  Smith,  2  T.  R.  750,  the  plain- 
tiff failed,  not  because  trover  would  not  lie  in  a  case  like  the  present, 
but  because  the  only  conversion  by  the  defendant  was  before  the  thief's 
conviction,  and  consequently  before  the  property  had  revested  in  the 
plaintiff.  In  Peer  v.  Humphrey,  2  A.  &  E.  495  (E.  C.  L.  R.  vol.  29), 
the  plaintiff  recovered  in  trover :  but  that  case  cannot  be  relied  on  as 
strictly  in  point ;  for  there  the  defendant  had  not  purchased  in  market 
overt. 

Crowder,  contrsi.  Trover  is  not  maintainable.  The  property  having 
been  changed  by  sale  in  market  overt,  the  plaintiff  was  without  remedy 
at  common  law,  except  by  restitution  after  appeal  on  fresh  pursuit ;  2 
Inst.  714.  Stat.  21  H.  8,  c.  11,  extended  the  remedy  to  conviction  on 
indictment.  Still  the  restitution  given  by  statute  was  not  of  right,  but 
in  the  discretion  of  the  judge  before  whom  the  thief  was  convicted,  with 
reference  to  the  particular  circumstances  of  the  case ;  and  the  owner 
was  not  entitled,  unless  it  appeared  that  he  had  used  due  diligence  in 
the  prosecution ;  3  Hawk.  P.  C.  p.  318,  b.  2,  c.  28,  g.  56.  [Lord  Camp- 
bell, C.  J.  Sect.  57  of  stat.  7  &  8  Q.  4,  c.  29,  first  of  all  says  "the 
*  VIOl  ProPerty  *8n&ll  D©  restored,"  and  adds,  afterwards,  that  the  Court 

shall  have  power  to  award  restitution ;  it  would  seem,  therefore, 
that  the  property,  that  is  the  right,  should  be  restored  at  all  events, 
though  it  may  in  the  discretion  of  the  Court  whether  or  not  it  will  award 
restitution.]  The  proviso,  with  respect  to  negotiable  instruments,  that, 
where  such  an  instrument  has  been  received  bon&  fide  for  good  consi- 
deration, <<  in  such  case  the  Court  shall  not  award  or  order  the  restito- 
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tion  of  such  security/'  affords  an  argument,  applicable  to  the  whole  sec* 
tion,  that  the  words  "property  shall  be  restored"  have  no  substantive 
meaning  independently  of  the  specified  mode  in  which  the  property  is 
to  he  restored,  namely  by  restitution.  At  all  events,  trover  is  not  main* 
tamable  unless  an  order  for  restitution  has  been  previously  made ;  such 
an  order  is  essential  to  the  revesting  of  the  property. 
Whitehurst  replied. 

Lord  Campbell,  C.  J.  In  this  case  it  is  admitted  that  sale  in  market 
overt  would  be  no  answer  to  the  action  if  an  order  of  restitution  had 
been  made.  We  are  now  to  determine  what  is  the  consequence  of  the 
want  of  such  an  order.  The  plaintiff  must  rely  on  the  statute ;  for,  at 
common  law,  the  property  was  changed  permanently  by  sale  in  market 
overt.  On  reference  to  the  statutes  21  H.  8,  c.  11,  and  7  &  8  G.  4,  c. 
29,  we  are  satisfied  that  the  property  is  revested  on  conviction.  By  the 
statute  21  H.  8,  c.  11,  the  owner  was  restored  to  his  goods.  How  could 
that  be,  unless  he  had  a  right  to  recover  them  ?  By  the  subsequent 
statute,  "the  property  shall  be  restored."  How  is  *  this  pro vi-  r^. 
sion  to  be  executed  effectually,  unless  the  right  is  restored  ?  It 
may  be  matter  of  regret,  certainly,  when  an  order  of  restitution  is  not 
made  so  as  to  obviate  the  necessity  of  an  action.  But  the  order  is  not 
a  condition  precedent  to  the  revesting  of  the  property.  The  dictum  of 
Buller,  J.,  in  Horwood  v.  Smith,  2  T.  R.  750,  that  the  plaintiff's  pro- 
perty revested  after  conviction,  accords  with  this  view,  and  is  quite  in 
point. 

Patteson,  J.  When  the  statute  says  that  the  "  property  shall  be 
restored,'*  it  may  mean  the  chattel  stolen  shall  be  restored;  but,  at  all 
events,  it  means  restoration  of  the  right.  The  order  of  restitution  is 
cumulative  to  the  ordinary  remedy  by  action,  and  is  not  a  condition 
precedent  to  such  remedy.  It  has  been  observed  that  the  Court  has  a 
discretion  to  refuse  the  order  where  the  prosecutor  has  not  shown  due 
diligence.  That  may  be  so ;  but  the  only  consequence  of  the  Court 
refusing  the  order  is  to  leave  the  owner  to  the  ordinary  remedy  by 
action.  I  think  the  statute  revests  the  property  on  conviction  ;  and  any 
one  who  afterwards  converts  the  chattel  may  be  sued  by  the  owner. 
Horwood  v.  Smith,  2  T.  R.  750,  is  a  strong  case  for  the  plaintiff;  for, 
if  the  defendant  is  correct,  the  Court  might  at  once  have  put  an  end  to 
the  question  by  saying  that  the  property  had  been  changed  by  sale  in 
market  overt,  and  had  never  revested  so  as  to  entitle  the  plaintiff  to 
bring  trover,  whereas  the  judgment  is  put  on  the  special  point  that  the 
property  had  not  revested  at  the  time  of  the  defendant's  conversion. 

♦Coleridge,  J.     The  word  "property,"  in  the  statute,  may  at  r*c-io 
all  events%iean  the  thing  stolen ;  but,  as  possession  imports  pro-  *- 
perty,  it  may  well  mean  the  thing  itself  and  also  the  right  to  it.    The 
thing  is  to  be  restored  on  conviction  ;  it  is  to  be  given  up  to  the  owner  as 
ha\ing  the  right,  that  is,  the  right  of  property  and  the  right  of  possession. 
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If  the  statute  had  stopped  there  it  would  be  plain  enough ;  but  it  goes  on 
to  authorize  the  Court  to  award  restitution,  not  by  way  of  giving  a  right 
of  action,  for  that  had  already  been  given,  but  by  way  of  a  summary 
remedy,  which  is  added  more  in  the  nature  of  execution  than  anything 
else.     This  cannot  narrow  the  former  part  of  the  section. 

Erle,  J.  The  question  is,  what  is  the  meaning  of  the  words  "  the  pro- 
perty shall  be  restored  ?"  The  defendant  says  it  means  that  the  property 
shall  be  restored  if  the  Court  orders  restitution.  That  would  be  a 
material  restriction  on  the  words ;  and  I  think  that  there  is  no  founda- 
tion for  it.  Judgment  for  plaintiff.(a) 

(a)  Reported  by  H.  Davison,  Esq. 


♦513]     *The  QUEEN  v.  The  Dean  and  Chapter  of  CHESTER. 

A  mandamus,  commanding  the  Bean  and  Chapter  of  a  Cathedral  to  restore  a  chorister,  alleged 
that  the  office  was  a  freehold  in  their  gift,  paid  by  salary  out  of  their  land  revenues,  and  con- 
ferring a  right  to  vote  on  the  election  of  members  of  parliament,  and  that  the  chorister  had 
been  wrongfully  amoved.  Return,  that,  by  ordinances  of  the  founder,  for  the  government 
of  the  Cathedral,  it  was  provided,  that  if  any  of  the  officers  of  the  Cathedral,  including  cho- 
risters, commit  a  small  fault,  he  may  be  punished  by  the  dean,  but  that,  "if  bis  crime  be  of  a 
blacker  dye  (if  it  be  judged  equitable),  he  may  be  expelled  by  whom  he  was  admitted;"  and 
that  the  Bishop  of  the  diocese  should  be  the  visitor  of  the  Cathedral,  to  take  special  ears 
that  all  its  ordinances  should  be  inviolably  preserved,  to  punish  and  correct  all  offences  com- 
mitted by  officers  of  the  Cathedral,  and  to  do  all  things  that  are  judged  lawfully  to  apper- 
tain to  the  office  of  visitor.    And  that  the  chorister  had  not  appealed  to  the  Bishop. 

Held,  on  demurrer  to  the  return,  that  mandamus  did  not  lie,  as  the  remedy  for  the  wrongful 
amotion  complained  of  was  by  application  to  the  visitor,  who  had  sufficient  and  exclusive 
jurisdiction,  although  the  foundation  was  spiritual  and  not  eleemosynary,  and  the  office  was  a 
freehold  office :  And  that  it  was  not  necessary  to  return  the  cause  of  amotion. 

Mandamus  to  restore  a  chorister  of  the  Cathedral  church  of  Christ 
and  the  Blessed  Virgin  Mary,  in  the  city  of  Chester.  The  writ,  after 
referring  to  the  foundation  and  endowment  of  the  cathedral  church 
by  letters  patent  of  33  H.  8,  and  23  Eliz.  recited  that  Joseph  Hum- 
phreys, in  1837,  was  duly  appointed,  by  the  dean  and  chapter  of  the 
cathedral,  to  the  office  of  chorister,  lay  clerk,  or  singing  man  of  the 
cathedral,  and  that  he  had  duly  performed  the  duties  of  his  office  until 
3d  September,  1845,  and  received  a  certain  salary  in  respect  thereof; 
that  the  revenues  of  the  dean  and  chapter  were  derived  from  land,  and 
that  the  salaries  of  the  choristers  of  the  cathedral  were  paid  out  of  the 
said  revenues ;  that  the  office  of  chorister  was  a  freehold  office  for  life, 
from  which  there  was  no  power  of  removal  by  the  dean  and  chapter 
unless  for  immorality  or  other  bad  conduct ;  that  such  office  confers  a 
right  of  voting  in  the  election  of  knights  of  the  shire  to  serve  in  parlia- 
*VU1  ment  ^or  ^e  county  °^  *Chester;  and  that  the  said  Humphreys, 
J  in  right  of  his  freehold  interest  in  lands  pertaining  to  such  office, 
had  voted  at  such  an  election  in  1841 ;  that  he  had  not  been  guilty  of 
any  immorality ;  yet  that  the  dean  and  chapter,  being  the  persona 
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entitled,  and  who  of  right  ought,  to  nominate  and  appoint  and  admit  to 
the  said  office,  had  unjustly,  and  without  any  reasonable  cause,  removed 
him  therefrom ;  and  the  writ  then  commanded  the  dean  and  chapter  to 
restore  him,  or  show  cause  to  the  contrary. 

The  return  set  forth  the  foundation  of  the  cathedral  church  by  the 
said  letters  patent  of  33  H.  8,  and  the  incorporation  of  the  chapter 
under  the  same  letters,  subject  to  certain  ordinances  and  statutes  to  be 
thereinafter  declared  to  them  by  his  said  Majesty  in  a  certain  indenture ; 
and  also  several  ordinances  and  statutes  contained  in  the  indenture  of 
36  H.  8,  referred  to  in  the  letters  patent,  and  among  them  the  following : 

"  We  order  and  appoint  that,  if  any  of  the  minor  canons,  conducts,  or 
other  ministers  shall  be  overtaken  in  a  small  fault,  he  by  the  dean,  or, 
in  his  absence,  by  the  vice-dean,  may  be  punished ;  but,  if  his  crime  be 
of  a  blacker  dye  (if  it  be  judged  equitable),  he  may  be  expelled  by 
whom  he  was  admitted." 

«  We  appoint  the  bishop  of  Chester  (for  the.  time  being),  armed  with 
integrity  and  perseverance,  to  be  the  visitor  of  our  cathedral  church, 
requiring  and  commanding  that,  out  of  a  Christian  fidelity  and  an  ardent 
teal  for  godliness,  he  do  watch  and  take  special  care  that  these  statutes 
and  ordinances  of  our  church  now  published  be  inviolably  preserved,  her 
incomes  and  profits,  as  well  spiritual  as  temporal,  do  prosperously 
flourish ;  that  her  rights  and  liberties  and  privileges  be  ^preserved  r^^  . 
and  defended ;  and,  that  this  may  be  the  case,  we  order  and  ^ 
require  the  bishop  himself,  whenever  he  shall  be  called  on  by  the  dean, 
or  by  two  of  the  canons,  yea  even  uncalled,  yet  once  every  three  years, 
do  in  his  own  person,  unless  some  weighty  cause  prevents  it,  and  then 
by  his  chancellor,  visit  our  church,  and  do  summon  the  dean,  the  canons, 
the  minor  canons,  the  conducts,  and  all  the  other  ministers  of  our  church 
to  some  convenient  place ;  and  by  virtue  of  this  very  statute  we  do  invest 
the  said  bishop  with  full  authority,  that,  upon  every  one  of  these  articles 
contained  in  our  statutes,  and  upon  any  other  articles  whatever  that  con- 
cern the  state,  the  advantage  and  honour  of  our  church,  he  may  interro- 
gate the  dean,  canons  and  minor  canons,  and  all  other  ministers  of  our 
church,  and  may  require  any  of  them  upon  the  oath  taken  to  our  church 
to  speak  the  truth  concerning  any  misdemeanours  or  crimes  whatsoever, 
and  all  such,  upon  discovery  and  proof,  the  bishop  shall  punish  and 
correct  according  to  the  intenseness  of  the  misdemeanour  or  crime,  and 
shall  execute  everything  that  shall  appear  necessary  to  the  extirpation 
of  vice,  and  all  other  things  that  are  judged  lawfully  to  appertain  to  the 
office  of  visitor/' 

The  return  further  alleged  that  the  choristers  were  nominated  and 
governed  under  the  said  statutes ;  that  the  Right  Reverend  Dr.  Sumner 
was  bishop  of  Chester  and  visitor  of  the  cathedral  church,  and  of  its- 
dean  and  chapter  and  other  ministers,  under  the  powers  and  provisions 
of  the  said  letters  patent  and  statutes ;  and  that  Humphreys  had  not 
vol.  xv.— 39  2  c  2 
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appealed  or  applied  to  the  bishop  "in. respect  of  the  said  proposed  re- 
moval, as  he  might  and  ought  to  have  done,  if  he  has  any  ground  of 
**i*n  comP'a>nfc  t°  make  in  respect  to  the  same." 
■*     *Demurrer ;  and  joinder. 

The  case  was  argued  on  a  former  day  in  this  term(a)  by  WeUby  for 
the  Crown,  and  Cowling  for  the  defendants.  The  argument  is  very  fully 
noticed  in  the  judgment  of  the  Court.  The  authorities  cited  were: 
For  the  Crown ;  Com.  Dig.  Visitor  (A  6),  (A  14),  ( A  15),  Rex  v.  St. 
John's  College,  Comberb.  238,  4  Mod.  368,  In  the  Matter  of  the  Dean 
of  York,  2  Q.  B.  1  (E.  C.  L.  R.  vol.  42) :  For  the  defendants  ;  Phillips  r. 
Bury,  2  Kyd  on  Corporations,  197,  S.  C.  4  Mod.  106,  2  T.  R.  346, 
Rex  v.  Chancellor,  &c,  of  Cambridge,  2  Ld.  Raym.  1334,  Appleford's 
Case,  1  Mod.  82,  Tremaine,  P.  C.  478,  Rex  v.  The  WardA  of  All 
Souls  College,  2  (T.)  Jones,  174,  Tremaine,  P.  C.  483,  Dr.  Walkers 
Case,  Ca.  K.  B.  Temp.  Hardw.  212,  Rex  v.  The  Bishop  of  Chester,  1 
W.  Bl.  22.  Cur.  adv.  vult 

Lord  Campbell,  C.  J.,  in  this  term  (June  5th),  delivered  the  judg- 
ment of  the  Court. 

In  this  case,  which  was  argued  before  my  brother  Erle  and  myself, 
on  account  of  the  general  importance  of  the  question  we  took  time  to 
consider ;  and,  having  examined  the  authorities  cited  in  the  argument, 
we  continue  of  the  opinion  which  we  then  formed  that  the  return  to  the 
mandamus  is  sufficient.  The  mandamus  alleges  that  Joseph  Humphreys 
was  in  due  manner  by  the  dean  and  chapter  of  Chester  nominated  and 
admitted  a  chorister,  lay  clerk,  or  singing  man  of  the  said  cathedral 
church,  and,  till  his  removal,  has  performed  the  duties  of  the  office,  and 
J|e-17-|  that  it  is  a  freehold  office  *conferring  the  right  of  voting  at  the 
■*  election  of  members  of  parliament  for  the  county  of  Chester, 
which  he  had  exercised;  yet  that  the  dean  and  chapter  of  the  said 
cathedral  church,  being,  as  such  dean  and  chapter,  the  persons  entitled 
and  who  of  right  ought  to  nominate  and  admit  into  the  said  office,  have 
unjustly  and  without  any  reasonable  cause  removed  the  said  Joseph 
Humphreys  from  the  said  office.  The  return  sets  forth  the  foundation 
of  the  cathedral  church  of  Chester  by  letters  patent  of  Henry  8  in  the 
33d  year  of  his  reign,  by  which  this  office  was  created  and  endowed, 
together  with  the  statutes  by  which  the  foundation  was  to  be  go?erned. 
By  those  statutes  a  power  is  given  of  admonishing  and  punishing  at 
discretion,  and  of  expelling  officers,  including  the  choristers.  Then 
comes  the  appointment  of  a  visitor.  (His  Lordship  here  read  the  terms 
of  the  appointment,  for  which  see  p.  514,  antfe.)  The  return  farther 
alleged  that  the  choristers  were  nominated  and  governed  under  the  said 
statutes ;  that  at  the  times  in  question  the  Right  Reverend  Dr.  Sumner 
was  bishop  of  Chester  and  visitor  of  the  dean  and  chapter  and  other 

'  (a)  June  1st    Before  Lord  Campbell,  C.  J.  and  Erle,  J. 
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officers  and  ministers  of  the  said  cathedral  church  under  the  powers  and 
provisions  of  the  said  letters  patent  and  the  said  statutes,  and  that  the 
said  Joseph  Humphreys  has  not  appealed  or  applied  to  the  said  bishop 
in  respect  to  the  said  removal,  as  he  might  and  ought  to  have  done  if  he 
has  any  ground  of  complaint  to  make  in  respect  of  the  same. 

Mr.  Wehtnjy  in  support  of  the  demurrer  to  this  return,  did  not  deny 
the  doctrine  that,  where  there  is  an  eleemosynary  foundation,  with  a 
special  visitor  appointed  by  the  founder,  the  visitor  has  exclusive  juris- 
diction over  the  matters  which  he  is  authorized  to  *decide,  but  r^io 
contended  on  various  grounds  that,  consistently  with  this  doctrine,  *- 
we  are  bound  to  interfere,  and,  by  mandamus,  to  bring  the  removal  of 
Mr.  Humphreys  from  the  office  of  chorister  within  the  cognisance  of  the 
courts  of  common  law. 

The  first  objection  to  the  return  relied  upon  is,  that  the  mandamus 
shows  an  amotion  from  the  office,  and  that,  after  amotion,  the  visitor  has 
no  jurisdiction ;  so  that  there  could  not  have  been  any  appeal  to  him. 
It  would  indeed  be  very  strange  if  the  visitor,  who  is  appointed  to  super- 
intend the  due  execution  of  the  statutes,  had  no  jurisdiction  to  inquire 
whether  a  subordinate  body  subjected  to  his  jurisdiction  had  or  had  not 
acted  in  conformity  to  the  statutes  in  amoving  an  officer  who  under  the 
statutes  had  been  admitted  upon  the  foundation,  and  who  according  to 
the  statutes  was  entitled  to  hold  the  office  as  long  as  he  himself  con- 
formed to  the  statutes.  But  Appleford's  Case,  1  Mod.  82,  Trem.  P.  C. 
478,  is  an  express  authority  that  after  amotion*  the  visitor's  jurisdiction 
continues,  and  that,  where  he  has  jurisdiction,  this  Court  will  not  inter- 
fere. In  Com.  Dig.  Visitor,  (A.  15),  this  is  considered  clear  law ;  and 
it  was  the  ground  for  deciding  AylonVs  Case, (a)  that  the  jurisdiction  of 
the  visitor  is  a  sufficient  answer  to  a  mandamus  to  admit,  which  is  placed 
on  the  same  footing  as  a  mandamus  to  restore. 

The  next  objection  was  placed  upon  the  alleged  limited  powers  of  the 
visitor  in  this  case,  and  the  want  of  an  allegation,  in  the  return,  of  the 
offence  imputed,  to  show  that  the  visitor  had  jurisdiction  over  it.  But 
we  are  of  opinion  that,  by  the  letters  patent  set  out,  *the  powers 
of  the  bishop  of  Chester  are  not  confined  to  cases  in  which  he 
would  have  jurisdiction  as  ordinary,  but  that  he  is  constituted  a  special 
visitor  to  see  that  the  statutes  are  enforced.  He  is  empowered  to  do  all 
things  that  lawfully  appertain  to  the  office  of  visitor,  a  functionary  well 
known  to  the  law,  the  law  defining  and  recognising  his  powers  where 
they  are  not  limited  by  the  founder.  One  of  these  powers  is,  upon  appeal 
to  him,  to  restore  a  person  to  an  office  on  the  foundation,  from  which  in 
violation  of  the  statutes  he  has  been  removed.  We  can  see  no  reason 
why  the  return  should  specify  the  offence  for  which  the  amotion  took 
place,  if  the  legality  of  the  amotion  is  to  be  determined  by  the  visitor. 
In  Appleford's  Case,  1  Mod.  82,  Trem.  P.  C.  482,  there  was  a  state« 

(a)  Rex  v.  The  Warden  of  All  Soula  College,  2  (T.)  Jonee,  174. 
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ment  that  he  was  "turned  out  pro  crimine  enormi;"  but  no  advantage 
could  arise  from  such  a  general  statement ;  and  there  the  Court  expressly 
decided  that  the  cause  of  the  amotion  need  not  be  set  out  in  the  return, 
according  to  a  full  note  of  Lord  Holt's  judgment  in  Philips  v.  Bury,  taken 
from  his  own  manuscript,  and  to  be  found  in  2  T.  R.  356.  He  says: 
"  It  was  strongly  urged  that  we  ought  to  show  the  cause  of  expulsion  in 
the  return,  to  bring  it  within  the  compass  of  the  statute.  It  was 
answered,  no ;  there  was  a  local  visitor,  who  had  given  the  sentence,  and, 
be  it  right  or  be  it  wrong,  the  party  is  concluded  by  it ;  and  the  mem- 
bers of  the  college  must  submit  to  such  laws  as  the  founder  is  pleased  to 
give  them."  An  allegation  of  the  cause  of  amotion,  if  necessary,  would 
be  traversable,  and  would  afford  an  opportunity  to  draw  the  controversy 
from  the  cognisance  of  the  visitor.  Should  it  ever  happen  that  there 
*19(Y\  **8  a  caU8e  °^  am°tion  over  which  the  visitor  has  not  jurisdiction, 
J  we  think  that  it  lies  upon  the  party  to  show  it  who  seeks  to  take 
it  ad  aliud  examen. 

We  were  then  told  that  the  mandamus  ought  to  go,  because  this  is  a 
spiritual,  not  an  eleemosynary,  foundation.  But  no  authority  was  cited 
to  show  that  this  distinction  is  material  where  there  is  a  special  visitor 
appointed  by  the  founder,  although  there  is  a  difference  with  respect  to 
the  acts  of  a  visitor  merely  in  his  capacity  of  ordinary.  The  office 
here  is  a  lay  office  belonging  to  a  spiritual  foundation :  and,  on  principle, 
there  seems  nothing  to  show  for  the  present  purpose  that  it  is  to  be 
viewed  differently  from  *  fellowship  in  a  college  with  a  special  visitor. 

Another  objection  was  that  this  is  a  freehold  office,  conferring  a  right 
to  vote  for  members  of  parliament.  But  when  Mr.  Humphreys  accepted 
the  office  he  knew  the  conditions  on  which  it  was  offered  to  him,  one  of 
which  was  that,  if  any  dispute  should  arise  respecting  his  right  to  it, 
this  must  be  determined  by  the  Judge  whom  the  founder  has  nominated, 
and  not  by  the  courts  of  common  law ;  and  there  is  no  reason  why  the 
right  to  an  office  should  not  be  so  determined  although  an  interest  in 
real  property  belongs  to  it.  The  same  objection,  if  it  were  to  prevail, 
would  sometimes  exempt  fellows  of  colleges  from  the  jurisdiction  of  the 
visitor,  contrary  to  the  understanding  and  practice  which  have  universally 
prevailed  upon  the  subject. 

Lastly  it  was  contended  before  us  that,  although  Mr.  Humphreys 
might  have  appealed  to  the  visitor,  he  was  not  bound  to  do  so,  and  that 
he  may  still  call  for  the  interference  of  this  Court :  but  this  notion 
*r9n  °^  a  concurrent  jurisdiction  is  expressly  contradicted  by  the  *lan- 
J  guage  of  Lord  Hale  in  Appleford's  case,  1  Mod.  82,  and  by  the 
whole  current  of  decisions  upon  the  subject. 

For  these  reasons  we  are  of  opinion  that  there  ought  to  be  judgment 
for  the  defendants.  And  it  is  very  satisfactory  to  us  to  think  that  oar 
judgment  may  be  questioned  upon  a  writ  of  error. 

Judgment  for  defendants.(«) 

(a)  Reported  by  H.  Davieon,  Esq. 
Bee  Regina  v.  Dean  and  Chapter  of  Rochester,  (April  30thr)  1851. 
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The  WEST  CORNWALL  Railway  Company  v.  MOWATT. 

June  4. 

Debt  for  call*  on  railway  shares :  plea,  that  defendant  was  not  shareholder :  issue  thereon.  A  spe- 
cial rerdiet  fonnd  that,  by  agreement  of  21st  July,  1847,  between  the  directors  of  the  rail- 
way company  and  defendant,  be  agreed  to  take  all  the  unappropriated  shares  in  the  Company, 
being  4935,  and  to  pay  4/.  per  share  on  15th  August  then  next,  and,  meanwhile,  to  deposit 
securities  to  the  amount  of  20,0001. ;  and  the  Company  agreed  that,  "  so  soon  as  15/.  per  share* 
shall  hare  been  paid  on  the  4935  shares,  and  that  the  Company  is  in  a  position  legally  to  do 
»,  they  shall  deliver M  to  defendant  mortgage  debentures  of  the  Company  payable  three 
yean  after  date,  and  bearing  5  per  cent  interest,  for  24,675/.,  being  at  the  rate  of  5/.  per 
share.  At  a  meeting  of  the  shareholders,  on  10th  August,  1847,  convened  for  the  purpose,  the 
agreement  was  confirmed  by  the  shareholders,  and  the  shares  were  registered  to  defendant  with 
hi*  consent     The  call,  on  which  the  action  was  brought,  was  made  in  December  1847. 

Held,  that  the  production  of  the  register  made  a  prima  facie  oase  that  defendant  was  a  share- 
holder, whieh  case  was  not  rebutted  by  anything  In  the  other  evidence;  that,  even  if  the 
stipulation  to  deliver  mortgage  debentures  in  consideration  of  the  shares  taken  were  illegal, 
this  would  be  no  defence,  as  the  action  was  not  on  the  agreement,  and  the  agreement  had 
bees,  in  part,  executed  by  the  transfer  of  the  shares,  which  transfer  took  effect  in  present!. 

Bat  that  the  stipulation  to  deliver  such  debentures,  as  soon  as  the  Company  should  be  in  a  posi- 
tion legally  to  do  so,  was  not  illegal. 

Debt  for  calls  on  railway  shares.  Pleas :  Nunquam  indebitatus ;  and 
that  defendant  was  not  holder  of  the  said  shares.  Issues  thereon.  On 
the  trial,  before  Erlb,  J.,  a  special  verdict  was  taken. 

The  special  verdict  referred  to  the  act  9  &  10  Vict.  e.  cccxxxvi.  (local 
and  personal,  public),  "for  making  *a  railway  from  the  parish  r+roo 
of  Eenwyn  in  the  county  of  Cornwall  to  Penzance  in  the  same 
county,  with  branches,  to  be  called  <  The  West  Cornwall  Railway,' " 
which  constituted  the  Company,  with  a  capital  of  500, 000 J.,  to  be  divided 
into  425,000  shares  of  201.  each ;  and  which  incorporated  the  Companies 
Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  16.  The  verdict  then 
stated  the  following  facts.  On  21st  July,  1847,  all  the  Company's 
shares,  except  4967,  had  been  appropriated.  The  Register  of  Share- 
holders had  been  duly  authenticated  from  time  to  time  under  stat.  8  &  9 
Vict.  c.  16.  On  the  21st  July,  1847,  the  defendant  made  the  following 
agreement  with  the  directors  of  the  company,  by  their  agent,  Louis  Vigors. 

" Memorandum  of  agreement  between  Francis  Mowatt,  of,"  &c,  "of 
the  one  part,  and  Louis  Vigors,  of,"  &c,  "  on  behalf  of  the  directors  of 
The  West  Cornwall  Railway  Company,  of  the  other.  For  the  consider- 
ations hereinafter  mentioned,  the  said  Francis  Mowatt  agrees  to  take 
the  whole  of  the  unappropriated  shares  in  The  West  Cornwall  Railway 
Company,  being  4935(a)  shares,  numbered,"  &c,  "and  to  pay  the  sum 
of  il  per  share  in  respect  of  such  shares  on  or  before  the  15th  day  of 
August  next,  and  meanwhile  to  deposit  with  the  bankers  of  the  Company 
securities  which  will  satisfy  them  to  the  extent  of  20,0002.  That,  so  soon 
as  the  sum  of  15J.  per  share  shall  have  been  paid  on  the  said  4935  shares, 
and  that  the  Company  is  in  a  position  legally(J)  to  do  so,  they  shall 

(a)  The  speeial  verdict  fonnd  that  this  number  was  a  mistake  for  4967. 

(b)  Sect  8  of  the  Company's  act  gave  power  to  borrow  165,000/. ;  "but  no  part  of  snch  sum 
'ball  be  borrowed,  until  the  whole  of  the  said  capital  or  sum  of  500,000/.  shall  hare  been  sub- 
scribed for,  and  one-half  thereof  shall  have  been  actually  paid  up." 
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**9«n  deliver  *°  tne  Ba*^  *Francis  Mowatt,  or  his  order,  mortgage  de- 
-*  bentures  of  The  West  Cornwall  Railway  Company  payable  three 
years  after  date,  and  bearing  interest  at  the  rate  of  5  per  cent,  per 
annum,  for  the  sum  of  24,675Z. ;  being  at  the  rate  of  51.  per  share. 
London,  21st  July,  1847.     Francis  Mowatt. 

"  Under  the  authority  of  a  resolution  of  the  board  of  directors  of 
The  West  Cornwall  Railway  Company,  on  the  9th  July,  1847 ;  subject 
only  to  confirmation  by  the  shareholders  at  the  half-yearly  general 
meeting.    Louis  Vigors." 

In  pursuance  of  this  agreement,  the  defendant  deposited  with  the 
bankers  of  the  Company  securities  to  the  value  of  19,000/.,  with  which 
securities  for  the  performance  of  the  agreement  the  directors  were  satis- 
fied. At  the  half-yearly  meeting  of  the  shareholders,  holden  on  10th 
August,  1847,  and  duly  convened  for  that  purpose,  the  agreement  was 
duly  confirmed.  At  the  same  meeting  "  the  name  of  the  defendant  was, 
in  consequence  of  the  said  agreement,  and  without  any  further  autho- 
rity, entered  and  registered  on  the  register  of  shareholders  as  the  per- 
son entitled  to,  and  as  the  holder"  of,  the  said  4935  shares.  The  defendant 
"  then  had  notice  and  knowledge  of  such  entry  and  register  on  sueh 
authority,  and  confirmed  and  ratified  the  same,  and  assented  thereto." 
His  name  remained  and  was  entered  upon  such  register  as  the  holder  of 
these  shares  "  continually  hitherto ;"  and  the  register  was  produced  at 
the  trial.  On  27th  July,  1847,  defendant  accepted  the  office  of  director, 
and,  on  10th  August,  1847,  the  office  of  chairman  of  the  directors. 
Several  letters  of  the  defendant  were  then  set  out ;  the  effect  of  them 
.  was  to  show  that,  while  chairman  of  the  Company,  he  assumed 
J  the  ^management  of  its  affairs,  and  that  his  resignation  of  both 
offices,  which  was  made  by  a  letter  of  1st  October,  1847,  arose  from  an 
impression  on  his  part  that  his  management  had  been  interfered  with, 
contrary,  as  he  conceived,  to  an  understanding  come  to  between  him  and 
the  directors  when  the  agreement  above  set  out  was  entered  into ;  and 
that  on  the  occasion  of  his  resignation  he  gave  notice  to  the  directors 
that  he  abandoned  the  agreement.  The  call  of  21.  a  share,  for  which 
this  action  was  brought,  was  made  on  22d  December,  1847.  The  shares 
of  the  Company  have  not  at  any  time  since  the  making  of  the  agree- 
ment been  saleable  at  42.  a  share,  but  have  been  at  a  discount,  such  dis- 
count amounting  in  January,  1848,  to  a  discount  of  11.  8s.  per  share ; 
and  in  December,  1848,  such  shares  were  not  saleable.  No  dividend 
has  been  paid  or  become  payable  upon  the  said  shares.  The  defendant 
never  demanded  certificates  for  any  of  the  said  shares ;  nor  have  any 
certificates  been  delivered  to  him. 

Sir  F.  Kelly  for  the  plaintiffs.  The  only  question  is,  whether  the 
defendant  was  a  shareholder.  No  particular  form  is  necessary  to  make 
a  person  a  shareholder  ;  as  against  himself  he  may  become  a  shareholder 
by  admitting  that  he  is  so.    The  defendant  has  never  had  his  share  cer- 


15  ADOLPHUS  &  ELLIS.  N.  S.  524 

tificates ;  but  that  is  immaterial ;  he  might  have  had  them.  As  soon  as 
he  was  registered  as  a  shareholder  with  his  own  sanction,  he  became  a 
complete  shareholder.  The  register  was  produced  at  the  trial.  That 
was  prima  facie  evidence,  under  stat.  8  &  9  Vict.  c.  16,  s.  28 ;  and, 
where  the  register  is  primfi  facie  evidence,  full  effect  has  always  been 
gtren  to  it;  The  London  Grand  Junction  Railway  Company  v.  r#r;oc 
♦Freeman,  2  Man.  &  G.  606  (E.  C.  L.  R.  vol.  40),  The  Birming-  L  5  5 
ham,  Bristol,  and  Thames  Junction  Railway  Company  i>.  Locke,  1  Q.  B. 
256  (E.  C.  L.  R.  vol.  41),  Cork  and  Bandon  Railway  Company  v.  Cazenove, 
10  Q.  B.  935  (E.  C.  L.  R.  vol.  59).  In  this  case  it  is  expressly  found  that 
the  defendant  assented  to  and  ratified  the  register ;  and  he  cannot  now  be 
permitted  to  deny  its  truth.  No  fact  is  found  to  rebut  the  prima*  facie 
evidence :  but  the  defendant  will  contend  that  he  became  shareholder 
by  virtue  of  his  agreement,  and  not  otherwise,  and  that  the  stipulation 
to  deliver  mortgage  debentures  to  him  on  his  paying  151.  per  share  on 
his  shares  is  illegal,  so  that  the  whole  contract  fails.  First.  This  stipu- 
lation is  not  illegal ;  for  it  is  to  deliver  such  debentures  as  soon  as  it  can 
legally  be  done ;  and  the  Company  might  get  power  for  this  purpose 
from  parliament.  But,  even  if  the  stipulation  be  illegal,  there  is  no 
answer  on  that  ground  to  the  present  action ;  for  the  agreement  has  been 
executed  by  granting  the  shares  in  question  to  the  defendant,  and  the 
action  is  not  brought  to  enforce  the  agreement.  The  defendant  has 
retained  the  shares  to  the  present  time ;  for  his  name  is  still  on  the 
register  as  the  holder  of  them,  and  he  might  have  sold  them  as  soon  as 
they  were  granted  to  him.  The  illegality  of  this  stipulation  could  not 
affect  the  question  whether  the  defendant  was  in  fact  a  shareholder.  It 
is  at  all  events  an  independent  stipulation ;  and,  therefore,  the  defend- 
ant's implied  engagement  to  pay  calls  on  the  shares  accepted  by  him 
may  be  enforced  notwithstanding  the  objection ;  The  Bank  of  Austral- 
asia v.  Breillat,  6  Moore's  P.  C.  C.  152,  198,  201. 

Sir.  J.  Jervtiy  Attorney-General,  contnL  The  main  *argument  r*co6 
for  the  plaintiffs  is  that,  assuming  the  stipulation  for  delivery 
of  the  mortgage  debentures  to  be  illegal,  the  defendant  has  by  his  con- 
duct precluded  himself  from  taking  the  objection.  [Lord  Campbell,  C. 
J.  The  argument  is  that  the  entry  on  the  register  constitutes  a  primfi, 
facie  case,  and  that  lies  on  him  to  rebut  it.]  The  defendant  became  a 
shareholder  on  the  terms  of  the  special  agreement ;  and  this  action  is, 
in  effect,  not  an  ordinary  action  for  calls,  but  an  action  upon  the  special 
agreement.  It  is  not  found  that  the  41.  a  share,  to  be  paid  by  defendant 
under  the  agreement,  has  been  paid ;  and  the  21.  a  share  now  sued  for 
in  the  name  of  call  must  be  taken  to  be  part  of  the  4Z.  in  the  agreement. 
The  form  of  action  therefore  is  mistaken ;  for  it  should  have  been  a  spe- 
cial action  on  the  agreement.  It  is  clear  also  that,  if  a  special  action 
had  been  brought,  it  must  have  failed.  The  plaintiffs  attempted  to 
enforce  this  contract  in  the  Court  of  Chancery;  but  a  demurrer  was 
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allowed  to  their  bill  for  specific  performance,  the  Vice  Chancellor 
declaring  emphatically,  "  The  sooner  this  demurrer  is  allowed  the  bet- 
ter ;"  The  West  Cornwall  Railway  Company  v.  Mowatt,  17  Law  J.  (N. 
S.)  Chancery,  366.  The  register  creates  no  estoppel  against  the  defend- 
ant ;  for  it  is  found  that  he  was  registered  in  consequence  of  the  special 
agreement.  The  agreement,  therefore,  may  be  referred  to,  to  rebut  the 
primS,  facie  case  afforded  by  the  register.  The  stipulation  as  to  the 
debentures  is  illegal.  It  was  ultra  vires,  and  on  that  account  not  bind- 
ing upon  the  Company  or  beneficial  to  the  defendant;  Ex  parte  Morgan,  1 
Macnaghten  &  Gord.  225.  The  Company  might  have  repudiated  the  agree- 
ment, and  treated  the  defendant  as  no  shareholder,  notwithstanding  his 
*^97i  a^e8e(^  *assumption  of  that  character;  and  he  thereby  incurred  no 
J  liability ;  Nes  v.  Angas,  3  Exch.  805,  f  Nes  v.  Armstrong,  4  Exch. 
21. f  This  illegal  stipulation  is  the  whole  consideration  for  the  defend- 
ant's contract  to  become  shareholder,  and  cannot  therefore  be  treated  as 
an  independent  stipulation.  Where  a  consideration  is,  in  part,  illegal, 
the  whole  contract  fails ;  Wait  v.  Jones,  1  New  Ca.  656, 662,  3.(a)  There 
is  no  distinction  for  this  purpose  between  an  executed  and  an  executory 
contract.  The  position  of  the  Company  has  not  been  altered.  Tbe  legal 
title  was  not  transferred ;  for  the  registration  was  not  binding  upon  the 
Company.  If  the  shares  had  been  at  a  premium,  would  this  Court  have 
granted  the  defendant  a  mandamus  to  compel  the  Company  to  register 
them  in  his  name  ?  The  effect  of  a  register  is  rebutted  by  showing  that 
the  alleged  shareholder  was  an  infant  when  he  contracted,  that  is,  when 
he  acquired  the  shares ;  Newry  and  Enniskillen  Railway  v.  Coombe,  3 
Exch.  56*5,  f  Birkenhead,  Lancashire,  and  Cheshire  Junction  Railway 
Company  v.  Pilcher,  5  Exch.  24.f  In  this  case  it  is  rebutted  by  show- 
ing that  the  defendant  acquired  the  shares  by  means  of  a  contract  not 
binding.  [Erle,  J.  The  directors  could  not  deliver  mortgage  deben- 
tures by  their  act  of  parliament  at  the  time  of  the  agreement ;  but  they 
might  get  the  power  by  another  act :  surely  there  is  a  difference  between 
an  engagement  to  do  a  thing  that  is  simply  unauthorized,  and  an  engage- 
ment to  do  a  thing  that  is  either  malum  prohibitum  or  malum  in  se.] 
This  is  malum  prohibitum,  under  stat.  7  &  8  Vict.  c.  85,  8.  17,  as  being 
1^981  unautno"zec^  an(*  in  excess  of  the  powers  *given  to  the  directors; 
J  and  they  have  rendered  themselves  liable  to  proceedings  under 
that  section. 

Sir  F.  Kelly  replied. 

Lord  Campbell,  C.  J.  The  plaintiffs  are  entitled  to  judgment.  I 
do  not  think  there  is  much  weight  in  the  argument  as  to  the  non-pay- 
ment of  the  41.  a  share.  The  agreement  was  made  on  21st  July,  1847 ; 
and  the  42.  was  to  be  paid  on  15th  August.     The  call,  upon  which  this 

(a)  Jones  «.  Waite,  5  New  Ca.  341,  351,  354.  Note  to  Collins  v.  Blantern,  2  Smith's  Lesd. 
Ca.  168,  9.     (S.  C.  2  Wils.  341.) 


15  ADOLPHUS  &  ELLIS.  N.  S.  528 


action  is  brought,  was  made  on  22d  December ;  and  I  can  see  no  con- 
nexion between  the  stipulated  payment  of  4/.  a  share  and  the  prospect- 
ive calls.  This  action  is  quite  irrespective  of  that  stipulated  payment. 
The  question  referred  to  us  is,  whether,  at  the  time  of  making  the  call, 
the  defendant  was  the  holder  of  certain  shares.  If  there  were  no  par- 
liamentary definition  of  "  a  shareholder,"  it  might  be  difficult  for  us  to 
determine  the  question.  But  the  8th  section  of  stat.  8  &  9  Vict.  c.  16, 
furnishes  the  definition  of  a  shareholder ;  and  the  28th  section  makes 
the  production  of  the  register  of  shareholders,  on  the  trial  of  an  action 
for  calls,  "  prim&  facie  evidence  of"  the  "  defendant  being  a  share- 
holder, and  of  the  number  and  amount  of  his  shares. "  Is  this  defend- 
ant, then,  a  shareholder,  according  to  the  facts  found  in  the  special 
rerdict  ?  It  appears  that  the  register  was  produced,  and  that  his  name 
was  there  entered  as  the  holder  of  the  shares  in  question.  In  the  first 
instance,  his  name  was  so  entered  merely  in  consequence  of  his  agree- 
ment with  the  Company,  and  without  further  authority ;  but  he  had 
notice  of  such  entry,  "and  confirmed  and  ratified  the  same,  and  assented 
thereto."  Prima*  facie,  therefore,  he  was  the  holder  of  these  shares. 
Does  he  rebut  this  prima*  *facie  evidence  ?  His  only  answer  is,  r+con 
that  he  became  a  shareholder  by  virtue  of  his  special  agreement 
with  the  Company  and  not  otherwise,  and  that  this  agreement  is  illegal. 
If  this  were  an  action  on  the  agreement  as  an  executory  agreement,  or 
on  the  agreement  at  all,  and  the  agreement  were  tainted  with  illegality, 
there  might  be  a  serious  objection  to  the  maintenance  of  the  action. 
But  this  is  an  ordinary  action  for  calls  against  a  shareholder.  Can  the 
defendant  resist  it  by  showing  any  invalidity  in  the  agreement  ?  Con- 
sidering that  the  agreement  has  been  in  part  executed  by  the  defendant 
taking  the  shares  and  allowing  himself  to  be  registered  for  them,  I  doubt 
whether  such  a  defence  is  open  to  him.  How  long  is  such  a  defence  to 
last  ?  When  does  the  period  arrive  at  which  such  an  objection  ceases 
to  be  available  ?  Must  it  be  set  up  on  the  first  call,  or  may  it  be  reserved 
for  the  next  or  any  subsequent  call  ?  But,  on  examining  this  agree- 
ment, I  can  discover  no  illegality.  The  Company  are  to  deliver  deben- 
tures to  the  defendant  as  soon  as  they  can  legally.  If  they  had 
expressly  stipulated  to  deliver  them  so  soon  as  they  should  have  obtained 
an  act  of  parliament  to  empower  them  to  do  so,  there  would  have 
been  no  illegality.  The  stipulation  in  the  agreement  as  it  now  stands, 
is  equivalent  in  substance  and  effect.  Both  parties  must  be  taken  to 
know  the  law,  and  to  be  fully  aware  that,  at  the  time  of  the  agreement, 
the  Company  had  no  power  to  accomplish  its  complete  performance,  and 
that  the  assistance  of  parliament  would  become  necessary  for  this  pur- 
pose. I  cannot  therefore  see  that  this  agreement  is  tainted  with  the 
slightest  illegality.  As  to  the  cases  cited,  none  came  up  to  the  point 
necessary  for  the  defendant.  The  cases  with  regard  to  infant 
vol.  xv.— 40  2  D 
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♦shareholders  show  only  that,  if  the  infant  chooses  to  avail  him- 


self of  his  minority,  he  may  nullify  his  liability  as  a  shareholder; 
but  they  do  not  show  that,  when  he  has  acted  upon  his  claims  as  a 
shareholder  by  procuring  himself  to  be  registered  as  the  holder  of  shares 
after  he  has  become  an  adult,  he  can  then  avoid  his  liability. 

PattesoN,  J.  This  verdict  is  primfi  facie  a  verdict  for  the  plaintiffs ; 
for  it  shows  that  a  call  was  properly  made  on  the  shareholders,  and  that 
the  register  was  produced  with  the  defendant's  name  entered  on  it  as  a 
shareholder :  and  this,  by  act  of  parliament,  is  prim&  "facie  evidence 
that  the  defendant  was  such  shareholder  as  is  alleged  in  the  declaration. 
Undoubtedly,  this  prim&  facie  evidence  may  be  rebutted  by  circum- 
stances. The  agreement  is  set  up  for  this  purpose ;  and  it  is  said  that 
the  register  proceeded  on  that  agreement,  that  the  agreement  was 
illegal,  and  that  it  must  go  for  nothing.  Now,  although  the  verdict  does 
not  find  that  the  defendant  was  registered  with  his  consent,  yet  the  lan- 
guage in  which  his  ratification  is  expressed  is  so  strong  as  to  be  equiva- 
lent to  a  finding  that  he  was  registered  at  his  own  request  in  the  first 
instance.  The  agreement,  then,  was  executed  in  part ;  and,  supposing 
it  to  be  illegal,  I  know  no  authority  which  decides  that  under  such  cir- 
cumstances a  party  can  set  it  aside.  It  may  be,  that  illegality  can  be 
set  up  as  a  defence  where  it  cannot  be  the  grouud  of  an  action ;  but 
that  is  where  the  action  to  which  the  defence  is  set  up  is  on  the  agree- 
ment itself,  and  for  the  purpose  of  enforcing  it ;  which  is  not  the  case 
here ;  it  is  impossible  to  say  that  this  call  has  any  reference  to  the  pay- 
ment of  41.  a  share  as  stipulated  for  in  the  agreement.  But  is  this 
agreement  illegal  ?  The  wording  of  it,  that  so  *soon  as  15/.  per 
share  shall  have  been  paid  on  the  4935  shares,  and  "  the  Com- 
pany is  in  a  position  legally  to  do  so,  they  shall  deliver"  mortgage 
debentures  to  the  defendant,  is  certainly  very  cautious :  it  is  clear  that 
the  Company  did  not  undertake  at  once  to  do  anything  illegal.  It  is 
said  that  the  Company  were  not  bound  to  deliver  the  debentures,  and 
that  this  goes  to  a  failure  of  consideration.  That  would  be  important 
if  this  action  were  on  the  agreement :  but  it  is  an  action  simply  for  calls 
on  shares  registered  to  the  defendant  with  his  consent ;  and  he  cannot 
now  say  that  he  was  not  a  shareholder.  He  is  estopped  from  saying 
so ;  and,  further,  he  has  not  rebutted  the  primfi,  facie  case  made  against 
him. 

Coleridge,  J.  It  is  found  that  the  defendant  was  registered  for  cer- 
tain shares  with  his  own  consent.  Primfi  facie  that  is  evidence  that  he 
held  those  shares ;  and,  unless  that  is  rebutted,  it  must  now  be  taken 
that  he  did  hold  them.  The  answer  attempted  by  the  defendant  is  founded 
entirely  on  the  agreement.  The  agreement  is  divisible  into  two  parts. 
The  first  part,  by  which  the  defendant  agrees  to  take  the  unappropriated 
shares  of  the  Company,  is  unobjectionable.  The  second  part,  it  is  said, 
contains  a  stipulation  which  is  illegal,  and  which,  as  forming  part  of  the 
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consideration  for  the  defendant's  undertaking,  vitiates  the  whole  agree- 
ment. The  answer  to  this  objection  is,  that  the  action  is  not  brought  on 
the  agreement.  I  deny  also  that  there  is  any  illegality ;  for  the  Com- 
pany agree  to  deliver  mortgage  debentures  as  soon  as  they  can  do  so 
legally,  and  not  otherwise.  Then  it  was  further  objected  to  this  part 
of  the  agreement  that,  *even  if  not  illegal,  it  was  beyond  the  r*roo 
power  of  the  Company,  and  that,  if  they  afterwards  got  the  power, 
the  agreement  would  still  not  be  binding  on  them,  and  so  there  was  a 
failure  of  consideration.  But  I  think,  as  the  agreement  has  been  partly 
executed,  it  could  be  no  answer  to  show  that  one  part  of  it  failed. 

Erle,  J.  I  am  of  the  same  opinion.  On  the  facts  found,  the  defend- 
ant was  a  shareholder.  By  the  agreement  the  shares  were  to  pass  in 
praesenti.  The  defendant  was  to  pay  41.  a  share  on  or  before  the  15th 
August,  and,  when  he  should  have  paid  152.  a  share  altogether,  the  Com- 
pany were  to  deliver  mortgage  debentures  as  soon  as  they  should  be  in 
a  position  legally  to  do  so.  Those  three  matters  were  to  be  performed 
at  different  times ;  but  I  am  at  a  loss  to  understand  how  it  could  be  that 
the  shares  did  not  pass  in  praesenti.  If  instead  of  shares  this  had  been 
the  case  of  ordinary  chattels,  the  property  in  them  would  undoubtedly 
hare  passed  with  the  delivery ;  and  the  registration  of  these  shares  was 
tantamount  to  delivery.  I  cannot  see  that  the  agreement  is  tainted  with 
any  illegality.  The  Company  do  not  stipulate  to  do  anything  that  is 
either  malum  prohibitum  or  malum  in  so.  If  the  property  in  the  shares 
passed  to  the  defendant,  he,  by  being  registered,  took  possession  of 
them  ;  and  he  has  continued  in  such  possession  for  a  long  time.  He  has 
incurred  a  statutory  liability,  which  is  wholly  independent  of  the  agree- 
ment; and  he  is  liable  for  calls  on  the  shares  to  which  he  has  so  taken. 

Judgment  for  plaintiffs.(a) 

(a)  Reported  by  H.  Davison,  Esq. 


*BAILEY  and  Another  v.  HAINES.  [*533 

BAXTER  and  Another  v.  BRACEBRIDGE. 

B.  brought  separate  actions  against  M.  and  H.,  two  members  of  the  committee  of  managemont 
of  a  railway  company,  for  a  debt  from  the  company  for  which  M.  and  H.  were  jointly  liable, 
though  different  evidence  was  requisite  to  prove  the  liability  of  each.  B.  obtained  a  verdict 
against  H. ;  M.  had  a  verdict  in  his  favour,  but  a  rule  for  a  new  trial  was  in  this  case  granted, 
after  which  M.  paid  the  whole  debt  and  the  costs  of  the  action  against  himself,  which  pay- 
raent  included  a  farther  sum  than  that  to  which  H.  was  liable. 

Held,  that  a  Judge's  order,  staying  proceedings  in  the  action  of  B.  against  H.,  before  judgment 
bad  been  signed,  without  payment  of  costs,  was  properly  made. 

Martin,  in  Michaelmas  term  1849,  obtained  rules  for  setting  aside 
two  orders  of  Erle,  J.,  in  these  cases  respectively. 
The  nature  of  the  application  and  the  facts  of  the  case  will  be  suffi- 
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ciently  collected  from  the  following  statement,  which  was  made  by  Lord 
Campbell,  G.  J.,  in  delivering  the  judgment  after  mentioned. 

"  In  this  case,  a  rale  had  been  obtained  to  show  cause  why  an  order 
of  my  brother  Erlb,  to  stay  proceedings  in  this  action,  should  not  be 
rescinded. 

It  appeared  that  the  plaintiffs  had  brought  three  separate  actions 
against  three  of  the  members  of  the  committee  of  management  of  a  rail- 
way company,  to  recover  the  sum  of  9722.  5a.  6d.  due  to  them  from  the 
Company.  One  of  these  actions,  which  was  brought  against  a  Mr. 
Macaulay,  was  tried  at  Leicester,  at  the  Spring  Assizes,  1848,  when  a 
verdict  was  found  for  the  defendant ;  another,  which  was  that  against 
Haines,  was  tried  at  the  London  sittings  after  Trinity  Term,  1818, 
when  a  verdict  was  found  for  the  plaintiffs  for  9721. ;  and  the  third, 
which  was  against  a  Mr.  Bracebridge,  was  tried  at  the  London  sittings 
after  Michaelmas  term,  1848,  when  a  verdict  was  found  for  the  plain- 
tiffs for  858/. 

Rules  nisi  for  new  trials  in  each  of  these  actions  were  obtained :  and, 

ultimately,  that  in  the  action  *against  Macaulay  was  made  abso- 

J  lute,  and  those  in  the  actions  against  Haines  and  Bracebridge 

were  discharged,  the  amount  of  the  verdict  in  that  against  Haines  being 

reduced  to  758Z.  8a. 

These  rules  for  new  trials  were  argued  and  disposed  of  at  the  sittings 
in  banc  after  Trinity  term  1849  :(a)  and  shortly  afterwards,  and  during 
the  vacation  after  Trinity  term,  an  order  was  made  for  staying  the  pro- 
ceedings in  the  action  against  Macaulay  upon  payment  of  the  debt  and 
costs,  which  were  paid  accordingly,  the  debt  being  9722.,  and  including 
in  that  sum  the  same  identical  debt  in  respect  of  which  the  two  other 
actions  had  been  brought  against  Haines  and  Bracebridge  respectively, 
and  in  respect  of  which  Macaulay  was  a  joint  contractor  with  them. 

An  application  was  afterwards  made,  before  any  judgments  had  been 
signed  in  the  actions  against  Haines  and  Bracebridge,  to  stay  the  pro- 
ceedings in  those  actions,  the  debt  in  each  having  been  paid  by  Macaulay, 
the  joint  contractor.  And  orders  to  stay  were,  on  the  1st  of  November, 
made  in  each,  without  any  condition  for  payment  of  costs.  The  ques- 
tion is,  whether  those  orders  were  rightly  made." 

In  Easter  term,(6)  1850, 

Humfrey  and  Peacock  showed  cause.     Newton  v.  Blunt,  8  Com.  B. 

675  (E.  C.  L.  R.  vol.  54),(<?)  is  a  direct  decision  that  the  proceedings 

in  a  case  like  this  are  to  be  stayed  without  payment  of  costs.     Carne  r. 

Legh,  6B.4C.  124  (E.  C.  L.  R.  vol.  13),  is  to  the  same  effect.    A 

judgment  *against  one  of  two  joint  contractors  may  be  pleaded 

J  in  bar  to  an  action  against  the  other,  without  an  averment  that 

(a)  May  28th  and  July  5th.    Ante,  VoL  13. 

(b)  May  8tb.    Before  Lord  Campbell,  C.  J.,  Pattmou,  Wiohtxajt,  and  Erlb,  Js. 
fc)  See  Henry  v.  Nash,  1  Exch.  826.  f 
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die  judgment  has  been  satisfied;  King  v.  Hoare,  13  M.  &  W.  494.  f  It 
will  be  urged  here  that  the  evidence  will  be  different  against  the  differ- 
ent parties :  but  that  does  not  make  the  causes  distinct ;  the  same  circum- 
stance might  occur  in  any  action  against  partners.  [Lord  Campbell, 
C.  J.  A  doubt  has  been  entertained  whether  the  principles  of  the  law 
respecting  partnership  can  be  applied  to  committee-men.]  Here  the 
parties  are  joint  contractors.  Even  assuming  that  Haines  is  liable  here 
for  only  7532.  3*.,  yet  that  sum  forms  a  part  of  the  sum  for  which 
Macaulay  was  liable ;  and  therefore  Haines  is  sued  for  a  joint  debt. 
[Erlb,  J.  A  plea  puis  darrein  continuance  could  not  be  pleaded  after 
verdict.  Lord  Campbell,  C.  J.  Would  Haines  have  an  audita*  querela* 
if  he  had  paid  the  money  ?  If  so,  we  perhaps  might  now  relieve  with- 
out requiring  the  process  to  go  farther  than  it  has  already  gone.  On 
auditfi  querela  there  would  be  no  costs ;  so  that  the  case  would  in  effect 
be  placed  on  the  same  footing  as  by  my  brother  Erle's  order.]  The 
remedy  of  audit&  querela*  may  be  had  after  verdict 

Martin  and  Phipson,  contra.  That  provisional  committeemen  do  not 
stand  to  each  other  in  the  relation  of  partners,  was  decided  in  Reynell 
r.  Lewis  and  Wyld  v.  Hopkins,  15  M.  &  W.  517.f  If  the  parties  here 
be  entitled  to  audita*  querela,  they  should  be  left  to  that  remedy :  the 
question  may  then  be  raised  on  the  record.  But  the  payment  by 
Macaulay  cannot  entitle  Haines  or  Bracebridge  to  *more  than  r+rofi 
they  would  have  obtained  by  making  the  payment  themselves :  ^ 
and  that  would  not  have  relieved  them  except  upon  payment  of  costs. 
A  plea  of  payment  after  action  brought  must  aver  payment  of  costs  as 
well  as  damages  ;  Francis  v.  Crywell,  5  B.  &  Aid.  886  (E.  C.  L.  R.  vol. 
7):  the  damages  sustained  by  detaining  a  debt  includes  cost;  Phipps  v. 
Bacon,  9  East,  298.  So  in  Henry  v.  Earl,  8M.4W.  228,t  if  the  plea 
had  been  in  bar  to  the  whole  declaration,  it  would  have  been  bad  for 
not  covering  the  costs.  [Wightman,  J.  Suppose  execution  had  been 
levied  in  each  of  the  present  cases.]  Then  audita*  querela*  would  lie. 
[Eumfrey.  In  that  case  audita*  querela*  would  lie  without  actual  pay* 
ment;  Anonymous  (a)  case  in  Hobart.]  There  fen  elegit  was  had  against 
one  defendant,  and  therefore  the  other  was  discharged  from  a  ca.  sa. 
[Lord  Campbell,  C.  J.  An  elegit  certainly  appears  to  be  more  like 
payment  than  a  ca.  sa.  Bumfrey.  A  payment  by  one  would  have 
the  same  effect ;  Com.  Dig.  Audita*  querela*  (A),  citing  Corbet  v.  Barnes, 
1  (W.)  Jones,  377.  Lord  Campbell,  C.  J.  And  it  does  not  appear 
that  in  Corbet  v.  Barnes  the  parties  entitled  to  the  audita*  querela*  had  to 
pay  costs.]  The  two  cases  last  cited  are  cases  of  execution  levied :  that 
is  a  satisfaction  as  to  which  there  are  peculiar  technical  rules :  but  how 
can  payment  by  a  co-contractor  with  a  defendant  be  put  higher  than 
payment  by  the  defendant  himself  ?  An  audita*  querela*  rests  on  the 
Mine  principle  as  a  plea  puis  darrein  continuance ;  the  only  difference 

(a)  Hob.  2  (5th  ed.). 

2b2 
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is  as  to  the  different  stages  in  the  process  to  which  the  two  are  respect- 
<e.„71  ively  applicable.  [Lord  *Campbell,  C.  J.  A  plea  puis  darreio 
-"  continuance  is  in  bar  of  the  farther  maintenance  of  the  action. 
No  antecedent  costs  are  given  on  that  plea.]  That  rule  is  very  technical, 
and  will  not  be  extended  to  other  cases.  It  is  difficult  to  reconcile  the 
argument  that  audita  querela  can  be  brought  in  a  case  like  this  with 
King  v.  Hoare,  13  M.  &  W.  494,  f  which  decides  that  the  facts  may  be 
pleaded  in  bar.  Came  v.  Legh,  6  B.  &  C.  124  (E.  C.  L.  R.  vol.  13), 
was  decided  on  the  last  day  of  term,  and  not  much  considered.  Newton 
v.  Blunt,  3  Com.  B.  675  (E.  C.  L.  R.  vol.  54),  cannot  be  reconciled  with 
Giles  v.  Tooth,  3  Com.  B.  665  (E.  C.  L.  R.  vol.  54),  which  was  acted 
on  in  Newton  v.  Belcher,  9  Q.  B.  612  (E.  C.  L.  R.  vol.  58).  Newton  r. 
Belcher  overrules  Carne  t>.  Legh.  [Patteson,  J.  I  think  not.  Newton 
v.  Belcher  is  decided  on  the  authority  of  Giles  v.  Tooth ;  and  Giles  r. 
Tooth  is  distinguishable  from  Carne  r.  Legh.  The  Court  in  Giles  r. 
Tooth  would  not  stop  the  action  before  payment.]  In  Newton  v.  Blunt 
the  action  seems  to  have  been  thought  vexatious ;  though  Maule,  J., 
appears  to  proceed  on  a  more  general  ground.  Here,  so  far  are  the 
actions  from  being  vexatious,  that  different  evidence  must  have  been 
given  in  all.  But,  after  all  the  causes  have  been  tried,  and  rules  for 
new  trials  argued,  one  of  the  three  defendants,  at  a  very  late  stage, 
pays  the  debt  and  the  costs  in  his  own  action.  No  analogy  can  fairly 
be  drawn  from  cases  where  one  of  the  parties  has  suffered  judgment: 
judgment  merges  the  whole  cause. 

Cur.  adv.  vult 

Lord  Campbell,  C.  J.,  in  this  term  (May  31st),  delivered  the  judg- 
#_oo-i  naent  of  the  Court.     After  stating  *the  facts  as  at  p.  533,  ante, 
-■  his  Lordship  proceeded*  as  follows. 

Upon  the  facts  before  the  Court,  as  shown  by  the  affidavits,  it  is 
clear  that  the  debt  for  which  Haines  was  sued  was  one  in  respect  of 
which  Macaulay  was  jointly  liable  with  him,  and  in  respect  of  which 
the  action  against  him,  in  which  he  paid  the  debt  and  costs,  was  brought. 
It  also  appears  that,  in 'the  action  brought  against  Macaulay  separately, 
not  only  the  joint  debt  of  himself  and  Haines  was  recovered,  but  a 
further  sum  for  which  Haines  was  not  liable.  This,  however,  can  make 
no  difference  as  far  as  respects  the  right  of  Haines  to  avail  himself  of 
the  payment,  by  the  joint  contractor  Macaulay,  of  the  debt  for  which 
they  were  jointly  liable ;  nor  can  it  make  any  difference  that  different 
evidence  may  be  necessary  to  prove  the  joint  liability  of  each.  In  cases 
where  actions  are  brought  upon  joint  contracts  against  several,  it  is  fre- 
quently necessary  to  establish  the  case  against  each  by  separate  and 
different  evidence. 

The  present  case,  therefore,  may  be  considered  one  in  which  two  joint 
contractors  having  been  sued  separately  for  the  same  debt,  and  neithec 
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having  pleaded  in  abatement,  one  of  them,  after  verdict  against  the 
other,  pay  8  the  debt  .and  costs  in  the  action  against  himself. 

If  there  had  not  been  a  verdict  against  the  defendant  Haines,  the 
case  would  not  have  been  distinguishable  in  circumstances  from  that  of 
XtMrton  v.  Blunt,  3  Com.  B.  675  (E.  C.  L.  R.  vol.  54),  in  which  we 
entirely  agree.  A  plaintiff,  who,  to  multiply  his  chances. of  success, 
brings  several  actions  for  a  joint  debt  against  the  co-contractors,  has  no 
♦reason  to  complain  if  his  success  in  obtaining  payment  of  the  r^^qQ 
debt  and  costs  in  one  deprives  him  of  the  right  to  recover  costs  *- 
in  the  other  actions.  That  case  is  a  decisive  authority  in  favour  of  the 
defendant,  unless  the  circumstance  of  the  plaintiffs'  having  obtained  a 
verdict  in  the  action  against  him  makes  any  difference. 

If  Macaulay,  instead  of  paying  the  debt  and  costs  in  the  action  against 
him  before  judgment,  had  obtained  an  order  that  he  might  withdraw  his 
pleas  and  suffer  judgment  upon  confession  for  the  debt  and  costs,  and 
he  had  accordingly  suffered  judgment  and  satisfied  it  by  payment,  the 
defendant  Haines  might,  if  judgment  had  been  signed  against  him,  have 
relieved  himself  from  an  execution  by  audita*  querela.  This  proceeding, 
however,  has  now  become  obsolete,  from  the  courts  interfering  upon 
motion  in  cases  where  an  auditfi  querela  might  have  been  maintained, 
and  where,  as  in  the  present  case,  there  is  no  real  dispute  as  to  the 
facts.  It  would  have  been  both  useless  and  vexatious,  in  the  present 
case,  to  have  put  the  parties  to  the  expense  and  delay  necessary  for 
raising  the  question  upon  an  audita"  querela^  when  in  the  end  the  result 
would  have  been  the  same,  as  there  can  be  but  one  satisfaction  for  the 
same  debt :  and  it  is  clear  from  the  cases  which  will  be  found  collected 
in  the  note  to  the  case  of  Turner  v.  Davies,  Note  (1),  2  Wms.  Saund. 
148,  148  a,  6th  ed.,  that,  if  judgments  are  obtained  in  separate  actions, 
against  persons  who  are  jointly  liable,  for  the  same  subject-matter,  satis- 
faction of  one  judgment  is  in  effect  a  satisfaction  of  both.  We  are, 
therefore,  of  opinion  that  the  rule  in  this  case  should  be  discharged. 
*And  the  like  result  follows  in  the  other  case  of  Bailey  & 


Another  v.  Bracebridge,  under  the  same  circumstances. 


[*540 


Both  rules  discharged. 


The  QUEEN  v.  BETTS  and  STOCKER.    June  5. 

In  wi.  fa.  against  A.  and  B.  to  repeal  a  patent  granted  to  A.  and  B.,  A.  cannot  plead  in  abatement 

tjpt  B.  assigned  all  his  share  and  interest  in  the  patent  to  A.,  before  the  writ  was  sued  oat, 

sod  has  not  since  had  any  interest  therein. 
Per  Lord  Campbell,  C.  J.,  and  Erlb,  J. :  If,  in  fact,  the  party  having  no  interest  was  joined 

in  order  that  he  might  collusirely  prejudice  the  other  defendant,  application  should  be  made  to 

the  Court  for  remedy,  as  against  an  abuse  of  process, 

Scikb  Facias.     The  record  (headed  "Pleas  before  Our  Lady  the 
Qn  en  in  her  Chancery  at  Westminster  in  the  County  of  Middlesex,  in 
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the  13th  year  of  the  reign,"  &c.)  set  forth  the  writ,  which  stated  that, 
by  letters  patent,  bearing  date,  &c,  it  was  recited  that  William  Betts, 
of,  &c,  distiller,  and  Alexander  Southwood  Stocker,  of,  &c,  gentleman, 
had  by  their  petition  represented  to  the  Queen  that  they  had  invented 
certain  improvements  in  bottles,  jars,  pots,  &c. :  other  matters  of  the 
petition  were  then  recited,  with  a  prayer  of  letters  patent :  and  the  writ 
proceeded  to  state  that  the  Queen,  by  the  letters  patent,  granted  to 
Betts  and  Stocker,  their  executors,  administrators,  and  assigns,  her 
license,  &c,  to  use,  exercise,  and  vend  the  said  invention  in  England, 
&c,  for  fourteen  years,  with  a  proviso  avoiding  the  patent,  if  (among 
other  things)  it  should  appear  that  the  invention  was  not  a  new  inven- 
tion, &c,  or  not  invented  by  Betts  and  Stocker,  and  also  if  Betts  and 
Stocker  should  not,  within  six  calendar  months,  enrol  a  proper  specifi- 
cation. The  writ  then  suggested,  among  other  grounds  for  a  sci.  fa., 
that  Betts  and  Stocker  did  not  invent  the  said  supposed  invention,  and 
*«in  were  not  the  true  and  first  inventors,  &c,  that  the  *invention  , 

J  was  not  an  invention  of  improvements,  &c,  in  manner  and  form, 
&c,  and  was  not  an  invention  of  any  manner  of  new  manufacture,  &c, 
or  of  any  manner  of  manufacture,  and  was  not  beneficial  to  the  public, 
and  was  not  a  new  invention  as  to  the  public  use,  &c,  thereof  in  this 
realm :  and  that  Betts  and  Stocker  did  not  make  or  in  due  time  enrol 
any  proper  specification ;  by  means  whereof  the  patent  was  void,  tc. 
The  writ  then  commanded  notice  to  be  given  to  each  of  them  that  he 
should  appear  in  the  Court  of  Chancery  on,  &c,  to  show  why  the  letters 
patent  and  the  enrolment  thereof  should  not  be  revoked,  &c,  and  the 
said  letters  restored  into  the  Chancery  to  be  there  cancelled. 

The  record  then  stated  the  sheriffs'  return  of  notice  given  according 
to  the  writ ;  appearance  of  parties ;  prayer  by  the  Attorney-General  of 
a  day  to  declare ;  grant  of  a  day  for  declaring,  and  for  the  further 
appearance  of  the  defendants  in  the  Chancery :  appearance  on  the  day, 
and  prayer  by  the  Attorney-General  that  each  of  the  defendants  may 
answer  the  writ  and  the  matters  therein  contained,  and  that  the  letters 
patent  and  enrolment  be  cancelled,  &c. :  order  in  Chancery  that  defend- 
ants may  answer  as  to  the  cancelling :  and  imparlance  to  April  10th, 
1850.     The  record  then  proceeded  as  follows. 

"  At  which  said  last-mentioned  day,  that  is  to  say,  on,"  &c,  "  to  wit, 
at  Westminster  aforesaid,  in  the  county  aforesaid,  come  as  well  the  said 
Attorney-General  who  prosecutes  as  aforesaid,  as  also  each  of  them  the 
said  W.  Betts  and  A.  S.  Stocker,  by  his  attorney  aforesaid.  And  the 
said  W.  Betts  prays  judgment  if  he  ought  to  be  compelled  to  answer^  the 
said  writ  by  the  said  sheriffs  of  London  in  form  aforesaid  returned,  or 
**U91  to  *answer)  P^ad9  or  demur  to  the  said  declaration,  because  he 
■■  the  said  W.  Betts  says :  That,  before  the  day  of  suing  out  the  said 
writ,  and  before  the  commencement  of  this  suit,  and  before  the  day  oi 
the  said  declaration,"  viz.  on  20th  March,  1845,  "by  a  certain  inden- 
ture* then  made  between  the  said  A.  S.  Stocker  of  the  one  part,  and  the 
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said  W.  Betts  of  the  other  part"  (excuse  of  profert,  the  deed  being 
lost),  "  the  said  A.  S.  Stocker,  for  the  considerations  therein  expressed, 
did  assign,  transfer,  and  set  over  unto  the  said  W.  Betts,  his  executors, 
administrators,  and  assigns,  all  the  share,  right,  and  interest  of  him  the 
said  A.  S.  Stocker  of  and  in  the  said  letters  patent,  and  the  powers, 
privileges,  and  licenses  thereby  granted,  and  the  full  benefit  and  advan- 
tage thereof,  or  to  be  derived  therefrom,  and  all  the  estate,  right,  title, 
and  interest  of  him  the  said  A.  S.  Stocker,  of,  in,  and  to  the  said  inven- 
tion, granted  and  secured  by  the  said  letters  patent,  to  have  and  to  hold 
the  said  letters  patent  and  all  the  powers,"  &c,  "  thereby  granted,  and 
all  and  singular  other  the  premises,"  &c,  "as  fully  and  effectually  as 
if  the  said  letters  patent  had  been  granted  to  the  said  W.  Betts,  his 
executors,"  &c,  "and  not  to  the  said  W.  Betts  and  A.  S.  Stocker 
jointly,  their  executors,"  &c,  "  as  aforesaid ;  as  by  the  said  indenture, 
when  produced,  will,  amongst  other  things,  tnore  fully  and  at  large 
appear.  By  virtue  of  which  said  indenture,  and  the  said  assignment," 
Ac,  "  the  said  W.  Betts  then,  and  before  the  commencement  of  this  suit, 
to  wit,  on,1'  4c,  "became  and  was,  and  still  is,  solely  entitled  to  and 
interested  in  the  said  letters  patent,  and  the  powers,"  &c,  "  thereby 
granted ;  and  the  said  A.  S.  Stocker,  his  executors,  administrators,  and 
assigns,  have  no  interest  in  the  *said  letters  patent  whatever,  r^^o 
And  the  said  W.  Betts  further  says  that  the  said  A.  S.  Stocker  *- 
has  not  now,  nor  since  the  making  of  the  said  indenture  has  had,  any 
interest  whatever  in  the  said  letters  patent;  and  he  the  said-W.  B. 
further  says  that  he  the  said  W.  B.  cannot  compel  the  said  A.  S.  Stocker 
to  answer  the  several  matters  contained  in  the  said  writ  or  declaration, 
or  to  plead  to  or  demur  to  the  same,  or  to  show  if  he  the  said  A.  S. 
Stocker  hath  or  knoweth  anything  to  say  why  the  said  letters  patent," 
&c.,  «  or  the  enrolment  of  the  same,  for  the  supposed  reasons  in  the  said 
writ  and  declaration  mentioned,  ought  not  to  be  cancelled,"  &c.  Veri- 
fication. "  Wherefore,  inasmuch  as  the  said  A.  S.  Stocker  is  named  in 
the  said  writ  and  declaration,  and  has  no  interest  whatever  in  the  matter 
of  the  said  writ  and  declaration,  or  in  the  said  letters  patent  and  the 
privileges  thereby  granted,  and  cannot  be  compelled  by  the  said  W.  B. 
to  answer  the  said  writ  and  declaration,  or  to  plead  or  demur,"  &c,  "  or 
to  show  cause  why  the  said  letters  patent  should  not  be  vacated,  he  the 
said  W.  B.  prays  judgment  if  he  ought  to  be  compelled  to  answer  the 
said  writ  by  the  said  sheriffs  of  London  in  form  aforesaid  returned,  &c, 
or  the  said  matters  therein  contained,  or  to  answer,  plead  to,  or  demur 
to  the  said  declaration,  &c." 
General  demurrer.     Joinder. 

Issues  in  fact  were  also  joined ;  and  the  venire  thereon  having  been 
made  returnable  in  this  Court,  a  day  was  also  given  here,  by  the  Court 
of  Chancery,  to  hear  the  judgment  of  this  Court  upon  the  issue  in  law. (a) 

(a)  See  itat.  12  A  13  Vict.  e.  109,  i.  33. 

vol.  xv.— 41  2  B 
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Sir  J.  Jervis,  Attorney-General,  for  the  Crown.     The  plea  alleges 
**j./ii  *^at  Stocker  has  assigned  his  share  *and  interest  in  the  patent, 
-*  but  not  that  he  no  longer  has  the  patent,  or  that  it  is  cancelled 
as  to  him.     He  may  still  have  reason  for  showing  cause  why  the  patent 
should  not  be  vacated :  for  example,  an  annuity  may  have  been  granted 
him,  to  last  (as  in  Russell  v.  Ledsam,  14  M.  &  W.  574, t(«))  so  long  as 
the  patent  should  continue.     But  a  more  substantial  objection  to  tie 
plea  is,  that,  even  if  one  of  the  parties  is  wrongly  called  upon  by  the 
writ,  the  other  cannot  allege  this  as  an  answer.     Both  appear  by  the 
record  to  be  patentees;    and  they  are  separately  called  upon.    The 
analogy  here  is  not  to  proceedings  on  contract,  but  rather  to  those  on 
tort.     The  process  is  in  rem,  but  with  reference  to  particular  persons 
supposed  to  have  an  interest.     If  one  party  who  has  been  called  upon 
has  no  interest  (which  is  the  objection  here),  another  is  not  prejudiced  by 
being  required  to  answer*  for  himself.     In  a  case,  Regina  v.  Hamilton,!^) 
tried  before  this  Court  on  sci.  fa.  about  three  years  ago,  the  writ  stated  . 
that  judgment  had  passed  against  one  party ;  and  it  called  upon  others 
to  show  why  the  patent  should  not  be  vacated  as  to  them  and  so  far  as 
their  interests  were  concerned:  and  no  objection  was  taken.    [Lord 
Campbell,  C.  J.     That  is  not  equivalent  to  a  decision.     If  the  form 
had  stood  the  fire  of  an  adversary,  the*  precedent  would  have  had  weight.] 
No  prejudice  is  suffered  by  the  calling  on  one  party  without  the  other. 
[Lord  Campbell,  C.  J.     Is  there  any  instance  of  a  plea  in  abatement 
because  a  party  is  improperly  joined  ?]     None  has  been  found.    There 
^       -  are  some  ^authorities  bearing  on  the  present  question  by  analogy. 
J  In  Com.  Dig.  Abatement  (F  14)  it  is  laid  down  that  non-tenure  is 
no  plea  in  a  scire  facias  upon  a  fine ;  and  that  a  general  allegation  of 
non-tenure  is  no  plea  in  a  scire  facias  to  have  execution  in  a  personal 
action ;  and,  in  1  Bac.  Abr.  20  (7th  ed.)  tit.  Abatement  (L)  in  marg., 
it  is  said  that,  in  a  pracipe  quod  reddat  against  two,  if  one  pleads  non- 
tenure, and  the  other  takes  the  whole  tenancy  on  himself,  the  writ  shall 
stand  good  as  to  that  other,  because  there  is  a  proper  defendant :  and 
Doctrina  Placitandi,  f.  7,  tit.  Abatement  3,  and  Rast.  Ent.  365,  are 
referred  to.     It  is  stated  generally  in  Com.  Dig.  Abatement  (N)  that, 
"  if  a  writ  abates  by  plea  of  matter  of  fact  by  one,  it  does  not  abate  as 
to  others."     "  As,  misnomer  of  one  defendant  abates  the  writ  only  as 
to  him."    Further,  the  prayer  with  which  the  plea  concludes  is  improper: 
the  defendant  should  have  prayed  judgment  of  the  writ:    Davies  r. 
Thompson,  14  M.  &  W.  161,f  Whitling  v.  Des  Anges,  3  Com.  B.  910 
(E.  C.  L.  R.  vol.  54),  note  (1)  to  Foxwist  v.  Tremaine,  2  Wms.  Saund. 
209  d,  (6th  ed.) 

Webster,  contriL     [Lord  Campbell,  C.  J.     Is  there  any  precedent 
for  such  a  plea  in  any  book  of  entries  ?]     None  has  been  found :  but 

(a)  Judgment  affirmed  in  Excb.  Ch. ;  Ledsam  v.  Russell,  16  M.  &  W.  633. f 

(6)  The  Attorney -General  stated  this  from  Hindmarch's  brief  and  notes  in  the  cans*. 
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the  modern  practice  of  joining  all  parties  in  a  sci.  fa.  who  have  any 
interest  renders  this  mode  of  pleading  necessary.  The  retaining  of 
Stocker  on  the  record  as  a  defendant  would  be  an  inconsistency,  and  a 
substantial  prejudice  to  Betts.  Judgment*"  against  Stocker  would  be  to 
cancel  the  patent ;  for  the  joint  invention  is  the  consideration  on  which 
it  was  granted.  The  case,  therefore,  differs  from  *those  referred  r+g^g 
to  in  Bacon  and  Comyns,  of  abatement  by  reason  of  misnomer,  or 
of  non-tenure,  where  no  inseparable  rights  or  interests  were  in  question 
It  may  be  pleaded  in  abatement  as  to  one  of  several  plaintiffs,  or  one 
of  several  defendants,  that  there  never  was  such  a  person  in  rerum 
natura ;  and  such  plea  abates  the  whole  writ ;  Com.  Dig.  Abatement  (E 
16).  The  prosecutor  now  knows  who  is  the  party  really  concerned,  and 
may  sue  out  a  fresh  writ.  [Lord  Campbell,  C.  J.  The  Attorney-Gene- 
ral complains  that  the  Crown  has  been  deceived  in  granting  a  patent : 
is  that  complaint  to  be  defeated  by  an  assignment  from  one  patentee  to 
the  other  ?]  The  formal  allegations  of  the  writ  are  mere  fiction :  the 
proceeding  is,  substantially,  a  private  action.  [Lord  Campbell,  C.  J. 
If  both  the  patentees  assigned  to  a  man  of  straw,  you  would  contend 
that  neither  could  be  called  upon.]  The  assignment  would  be  an  objec- 
tion which  might  be  taken  by  plea  in  abatement.  In  a  case  like  the 
present,  the  party  having  no  interest  might  be,  in  reality,  the  prosecutor 
of  the  writ,  and  yet  the  defendant  claiming  interest  might  be  prejudiced 
by  his  acts  and  admissions.  There  must  be  some  remedy  for  such  an 
abase ;  and  it  is  sufficient  if  abatement  is  one,  though  there  may  be  ano- 
ther. In  Com.  Dig.  Abatement  (F  13)  it  is  said  that,  " in  an  action 
against  several,  the  one  may  take  the  entire  tenancy  on  himself,  and 
demand  judgment  of  the  writ."  Therefore  matter  of  interest  may  be 
brought  before  the  Court  by  plea  in  abatement.  Betts  was  under  the 
necessity  of  appearing,  that  judgment  might  not  go  against  him :  and 
Rex  v.  Hare,  1  Stra.  146,  shows  that,  in  scire  *facias  to  repeal  a  r**^ 
patent  abatement  lies.  [Lord  Campbell,  C.  J.  That  is  not 
questioned.]  As  to  the  formal  conclusion,  Davies  v.  Thompson,  14  M. 
&  W.  161,f  though  not  strictly  an  analogous  case,  is,  on  the  whole, 
favourable  to  this  plea,  which  is  pleaded  to  the  writ  and  declaration. 
There  was  a  difficulty  in  pleading  to  the  writ  merely,  because  the  appear 
ance  and  proceedings  till  after  declaration  are  in  the  Petty-bag  office  in 
Chancery. 

Sir  J.  Jerri*,  Attorney-General,  was  not  heard  in  reply. 

Lord  Campbell,  C.  J.  This  plea  is  clearly  bad.  It  is  admitted  that 
none  such  is  to  be  found  in  any  abridgment,  digest,  or  book  of  entries. 
The  onus  of  showing  from  some  precedent  or  text  writer  that  such  a 
proceeding  is  competent  lies  on  those  who  support  it.  But  no  authority 
is  adduced  for  pleading  in  abatement  because  a  person  having  no  interest 
has  been  joined  as  a  defendant.  That  is  enough  for  our  decision.  But 
I  must  also  say  that,  in  my  opinion,  it  is  not  sufficient  for  one  patentee 
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to  raise  the  question  whether  the  other  still  has  an  interest.  The  Crown 
has  a  right  to  call  upon  those  who  obtained  the  patent  to  show  why  it 
should  not  be  cancelled.  The  suggestion  is  that  the  Queen  has  been 
deceived :  whom  should  the  writ  call  upon  but  those  who  are  supposed 
to  be  guilty  of  the  deception  ?  The  Crown  is  wholly  ignorant  of  the 
supposed  deception ;  and  the  prosecutor  is  not  to  be  turned  round  because 
one  of  the  parties  has  assigned  his  interest,  or  to  be  wholly  deprived  of 
*  *uai  r©medy  if  both  *have  done  so.  No  inconvenience  can  arise  from 
J  calling  upon  those  to  whom  the  patent  was  granted.  And,  if  the 
proceeding  is,  in  any  instance,  an  abuse  of  process,  as  was  suggested, 
application  may  be  made  to  the  Court  for  its  summary  interference. 

Patteson,  J.  It  is  new  to  me  that  the  joinder  of  too  many  defend- 
ants can  be  matter  for  a  plea  in  abatement.  In  an  action  of  contract 
this  objection  would  entitle  them  to  succeed  on  a  plea  in  bar :  in  an 
action  of  tort  it  would  be  no  answer ;  the  plaintiff  might  succeed  as  to 
some  defendants  and  fail  as  to  others.  It  is  suggested  here  that  the 
joinder  might  be  collusive,  for  the  purpose  of  prejudicing  one  defendant; 
but  that  has  nothing  to  do  with  the  goodness  of  a  plea.  If  one  party 
was,  in  fact,  not  one  of  those  to  whom  the  patent  was  granted,  and 
nothing  was  shown  to  connect  him  with  it,  that  would  not  be  matter  of 
abatement :  the  defendant  would  succeed  on  a  plea  that  the  patent  was 
not  granted  to  the  parties  named.  The  present  defence,  however,  is, 
that  one  defendant  has  assigned  to  the  other.  How  far  the  assignor 
would  be  at  liberty  to  plead  this  in  abatement  or  in  bar,  it  is  not  mate- 
rial to  inquire :  but  the  assignee  cannot  say  "  I  am  liable  solely:  more 
liable  than  you,  the  prosecutor,  have  chosen  to  make  me.*9 

Coleridge,  J.  In  the  absence  of  precedent,  some  reason  should 
have  been  alleged  in  support  of  this  plea.  But  none  appears.  Both 
defendants  are  grantees,  and  so  liable  prim&  facie.  Then  one  defendant 
says  that  the  other  has  assigned  to  him.  But  that  is  no  answer  on  his 
part. 

*^Ql  *Ekle,  J.  Acts  or  declarations  of  Stocker  before  the  assign- 
-I  ment  would  have  been  legitimate  evidence  against  Betts.  If  the 
fact  had  been  that  Stocker  was  joined  for  the  purpose  of  using  his  acts 
or  declarations  after  the  assignment  as  evidence  against  Betts,  that 
would  have  been  ground  for  a  specific  application  to  the  Court. 

Judgment  for  the  Crown.     Defendant  to  answer  over  in 
eight  days. 


The  QUEEN  v.  The  COMMISSIONERS  of  Sewers  for  the  County 
of  NORFOLK.    June  5. 

If  a  bill  depending  before  parliament  for  the  drainage  of  a  district  is  likely  to  injure  a  neigh- 
bouring level,  the  Commissioners  of  Sewers  for  that  level  maj  legally  incur  costs  in  endea- 
vouring to  procure  a  rejection  or  modification  of  the  bill;  such  opposition,  if  andtrtakea  pr*- 
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deiitly  Mid  bona  fide,  being  (within  stat  3  A  4  W.  4,  c  22,  s.  16)  a  "litigation  or  controversy 

truing  out  of  the  duties  imposed"  on  the  Commissioners  by  the  statutes  of  Sewers. 
Although  the  Commissioners  might  not  be  compellable  by  mandamus  to  impose  such  bill, 
They  may  lay  a  gross  rate,  under  stat.  4  A  5  Vict  c  45,  s.  1,  to  pay  the  expenses  of  a  past 

bona  fide  opposition  to  such  bill j  the  rate  to  be  afterwards  apportioned  according  to  sect  2. 
And  a  mandamus  lies  to  compel  them  to  make  a  rate  (if  they  have  no  other  funds)  for  repay- 

meat  of  costs  incurred  by  their  clerk  under  their  authority  in  such  opposition. 

Mandamus.     The  material  parts  of  the  writ  were  as  follows. 

"  Victoria,"  Ac  "  Whereas  we  are  given  to  understand"  "  that  a  certain  bill,  entitled  "  a  bill 
to  amend  and  enlarge  the  powers  of  an  act,"  Ac.  (50  G.  3,  c.  cxxv.,  local  and  personal,  public) 
"  for  improving  the  drainage  of  certain  lands  within  the  north  and  south  west  parts  .of  the  Middle 
Level,  pari  of  the  Great  Level  of  the  Fens  commonly  called  Bedford  Level,  and  of  an  act,"  Ac. 
(27  (J.  2,  c  12,  for  improving  and  preserving  certain  navigations  in  the  counties  of  Norfolk, 
Huntingdon,  Ac,  mentioned  in  the  title  of  that  bill,  and  to  make  better  provision  for  the  drainage  of 
the  eaid  lands  and  of  other  in  the  said  Middle  Level  and  in  certain  Fens  adjacent  thereto,  by 
means  of  a  cut  from  the  said  Middle  Level  to  the  river  Ouse,  Sec.), "  was  introduced  into  parliament 
in  tbe  session  of  parliament  holden,"  Ac.  (7  A  8  Vict),  "relating  to  and  affecting  the  drainage  of  the 
bad*  in  a  certain  district  comprising  the  country  of  Marshland  and  township  of 
•Wiggenhall,  which  lands  and  district  are,  and  then  were,  within  the  jurisdiction  of  [_  550 
you  the  said  Commissioners;  and  that  thf  provisions  of  the  said  bill  were  such  as,  in 
the  judgment  of  you  the  said  Commissioners,  were  likely  to  be  so  injurious  to  the  drainage  of 
the  said  district,  that  you  the  said  Commissioners  did,  in  performance  of  the  duties  imposed  on 
you  as  such  Commissioner?,  by  virtue  of  the  laws  and  statutes  relating  to  the  courts  of  Sewers  at 
s  special  general  session  of  Sewers  for  the  county  of  Norfolk,  holden  by  you  on  the  20th  day 
of  February  in  the  said  seventh  year  of  our  reign,  and  at  divers  other  special  general  sessions 
holden  by  you  in  tbe  said  year,  order,  direct,  and  employ  one  Frederic  Lane,  since  deceased, 
who  then  and  at  the  several  times  respectively,  and  during  all  the  time,  of  his  employment  as 
hereinafter  mentioned,  filled  the  office  of  Clerk  to  the  Commission  of  Sewers  for  the  said  county, 
to  take  certain  legal  proceedings  for  opposing  the  said  bill  in  its  progress  through  parliament, 
and  to  carry  on  a  litigation  and  controversy  in  parliament  with  the  promoters  of  the  said  bill  for 
the  purpose  of  protecting  the  lands  of  the  said  district  from  the  injury  which  would  accrue  to  the 
drainage  of  the  same  if  the  said  bill  should  pass  into  law,  by  the  introduction  into  the  said  bill 
of  proper  clauses  for  the  purpose,  or  by  the  rejection  of  the  said  bill  by  parliament  altogether: 
And  that  all  the  said  acts,  orders,  and  directions  have  been  and  are  duly  registered  in  the  books 
ol  the  said  Court,"  Ac:  "And  whereas  we  are  given  to  understand,"  Ac,  "  that  the  said  F.  Lane 
did,  in  pursuance  of  the  said  orders,  directions,  and  employment,  in  the  session  of  parliament 
holden  in  the  said  year  of  our  Lord  1844,  as  such  clerk  to  the  said  Commission  of  Sewers,  oon- 
doct  such  opposition  to  the  said  bill  in  its  progress  through  parliament,  and  carry  on  the  said 
litigation  and  controversy,  and  endeavour  to  obtain  the  introduction  into  the  said  bill  of  such 
clauses  as  hereinbefore  mentioned,  and  did  become  justly  entitled  thereby  to  certain  costs  for  his 
professional  services  therein,  and  did,  in  the  course  of  conducting  such  opposition  and  carrying 
on  «ich  litigation  and  controversy,  necessarily  incur  and  pay  certain  charges  and  expenses  for  and 
on  behalf  and  by  the  authority  of  you  the  said  Commissioners :  And  whereas  we  are  given  to 
understand,"  Ac,  "  that  the  said  F.  Lane  has  since  the  conducting  of  the  said  proceedings  died, 
leaving  a  will :"  the  writ  then  stated  that  the  widow  and  others  had  obtained  probate ;  and  that 
the  said  costs,  Ac,  had  not  been  repaid  to  them :  "And  whereas  we  have  been  given  to  under- 
stand," Ac,  "  that  you  the  said  Commissioners  have  no  property  as  such  Commissioners,  or  in 
jam  corporate  capacity,  and  that  there  are  no  funds  in  your  possession  applicable  to  the  payment 
or  satisfaction  of  the  said  sums  of  money,  or  out  of  which  the  same  may  legally  and  lawfully  be  dis- 
charged, and  that  the  only  means  of  raising  such  funds  is  by  a  rate  or  tax  to  be  made  by  you  the 
said  Commissioners  upon  the  lands  within  your  jurisdiction,  according  to  the  laws  and  statutes  in 
that  case  made  and  provided:"  "And  whereas  we  are  given  *to  understand,"  Ac. :  the 
writ  then  stated  complaint  of  the  executrix  and  executors,  that  they  had  requested  the  [_*551 
Commissioners  to  pay  the  money,  and  had  also,  by  an  agent,  requested  them  "to 
make  and  cause  to  be  made  a  rate  and  tax  upon  such  lands  within  your  jurisdiction  as  might  be 
lawfully  taxed  in  that  behalf,  and  according  to  the  laws  and  statutes  in  that  case  made  and  pro- 
vided, for  the  purpose  of  paying  and  discharging  the  said  sums  of  money  so  remaining  due  in 
respect  of  the  said  costs,"  Ac. :  "  Yet  that  you/'  Ac :  refusal  by  the  Commissioners  to  make  or 
levy  a  rate,  or  to  pay,  and  prayer  of  remedy  by  the  executrix  and  executors :  "  Now,  therefore, 
ve(  being  willing,"  Ac,  "do  command  you,"  Ac,  that  "you  do  without  delay  make  and  cause  to 
be  made  II  due  form  of  law  a  rate  and  tax  upon  such  lands  within  your  jurisdiction,  and  in  such 

2£ 
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manner,  m  you  lawfully  may,  according  to  the  laws  and  statutes  in  that  case  made  and  provided, 
for  the  payment  and  discharge  of  the  said  sum  of  money  so  remaining  due  and  unpaid  to  thu 
•aid  estate  of  the  said  F.  Lane,  or  that  you  show  us  cause/'  Ac 

Return. 

"  That  the  said  bill  did  not  relate"  [to]  "  and  affect  the  drainage  of  the  lands  in  the  mM 
district  in  manner  and  form  within  mentioned."  "  That  the  said  Commissioners  did  not,  in  per- 
formance of  the  duties  imposed  on  them  as  such  Commissioners,  by  virtue  of  the  lavs  and 
statutes  relating  to  the  within  named  Court  of  Sewers,  order,  direct,  and  employ  the  within 
named  F.  Lane  for  the  purpose  and  in  manner  and  form  within  mentioned."  "  That  the  laws 
and  statutes  within  mentioned  do  not,  nor  do  nor  does  any  or  either  of  them,  authorize  aod  em- 
power the  said  Commissioners  to  make,  or  cause  to  be  made,  as  within  we  are  commanded,  a 
rate  or  tax  upon  the  lands  within  our  jurisdiction,  or  any  of  them,  for  payment  and  di«charge  of 
the  sum  of  money  within  mentioned  to  be  remaining  due  and  unpaid  to  the  estate  of  the  said  F. 
Lane,  or  of  any  part  thereof."  And  "that  there  were  not,  nor  was  at  the  time  of  the  said  ap- 
posed request  and  requirement  in  the  said  writ  mentioned,  nor  have  nor  has  been  at  anj  time 
from  thence  hitherto,  nor  are  nor  is,  any  lands  or  land  within  our  jurisdiction  as  Commissioners 
as  aforesaid  which  may  be  lawfully  taxed  by  us  for  the  payment  and  discharge  of  the  said  moo** 
•o  remaining  due  and  unpaid  as  aforesaid :"  "  Wherefore  we  have  not  made  a  rate,"  4c.,  "  fur 
the  payment,"  Ac,  "  as  within  we  are  commanded." 

A  rule  nisi  having' been  obtained  in  last  Easter  term  to  quash  the 
above  return,  an  order  was  made  by  consent  as  follows :  the  rule  "  to  be 
made  absolute  and  a  peremptory  mandamus  to  be  awarded  to  make  such 
rate  as  the  Court  shall  determine  for  the  payment  of  *1024/.  to. 
"-I  5d.  to  the  said  legai  representatives  of  the  said  F.  Lane,  or  to  be 
discharged,  and  the  return  to  be  deemed  sufficient,  according  to  the 
opinion  of  this  Court  upon  the  following  case." 

The  country  of  Marshland  in  Wiggenhall,  on  the  west  side  of  the  river 
Ouse,  in  the  county  of  Norfolk,  is  one  distinct  district,  containing  up- 
wards of  40,000  acres  of  land ;  and  the  said  district  is  under  the  jurisdic- 
tion of  the  Commissioners  of  Sewers  for  the  county  of  Norfolk,  and 
jointly  contributes,  in  certain  fixed  proportions,  to  the  expense  of  work- 
ing the  commission.  The  chief  part  of  Marshland  proper  is  taxed  for 
the  purposes  of  the  commission  under  what  is  called  an  Expenditor  rate, 
which  embraces  the  whole  of  that  portion  of  the  country  except  the  four 
parishes  of  the  Wiggenhalls,  and  these  parishes  are  taxed  for  those  pur- 
poses under  a  distinct  rate,  called  a  dike-reeve  rate,  collected  by  the 
Dike-Reeve  of  each  separate  parish.  The  drainage  of  the  said  district 
is  conducted  to  the  sea  through  the  harbour  of  King's  Lynn.  The 
Middle  Level  of  the  Fens  is  part  of  the  Bedford  Level,  and  extends  over 
several  thousand  acres  of  land :  it  lies  farther  from  the  sea  than  the 
district  of  Marshland  and  the  Wiggenhalls ;  and  its  drainage  on  its  out- 
fall to  sea,  passes  through  part  of  that  district.  Since  the  passing,  and 
under  the  provisions,  of  the  Eau  Brink  Acts  of  35  G.  3,  great  improve- 
ments have  been  effected  in  the  drainage  of  the  lands  of  the  said  Middle 
Level,  principally  by  means  of  a  river  or  cut  called  the  Eau  Brink  Cut, 
and  various  drains  and  other  works  connected  therewith,  and  erected  at 
a  very  great  cost.  Contests  have  from  time  to  time  arisen  between  the 
owners  of  land  in  the  districts  of  Marshland  and  the  Wiggenhalls  and 
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the  owners  of  land  *in  the  Middle  Level,  in  consequence  of  an 
apprehension  on  the  part  of  the  former  that  the  fen  and  upland  *- 
vaters  from  the  counties  of  Cambridge  and  Huntingdon,  and  especially 
of  the  said  Middle  Level  district,  might,  upon  an  alteration  of  their  drain- 
age, override  the  waters  of  the  Marshland  (Public)  drains  and  sluices  and 
overflow  the  lands  of  the  said  district  of  Marshland  and  the  Wiggcnhalls, 
and,  by  the  powerful  pressure  of  the  upland  waters  coming  from  a  larger 
area  of  country,  close  the  sluice  doors  at  the  Marshland  outfalls  at  the 
time  when  they  would  otherwise  have  been  open.  On  the  occasion  of 
these  contests,  the  Court  of  Sewers  for  the  county  of  Norfolk  have  taken 
the  lead  in  all  defensive  measures  to  protect  the  country  included  in  the 
limits  of  their  commission,  and  have  from  time  to  time  within  the  last 
fifty  years,  with  a  view  to  prevent  or  obtain  redress  for  injuries,  incurred 
expenses  in  applications  to  the  Court  of  Queen's  Bench  for  writs  of 
mandamus,  and  in  other  proceedings  at  law  against  the  Eau  Brink  Com- 
missioners, who  have,  as  respects  a  particular  drain,  viz.  the  said  river 
or  cut  called  the  Eau  Brink  Cut,  a  power  of  taxing  the  whole  of  the 
Middle  Level  and  Marshland  districts.  These  expenses  have  been 
defrayed  under  orders  of  the  said  Court  of  Sewers,  out  of  rates  levied 
upon  the  districts  benefited  by  such  proceedings. 

It  is  not  within  the  recollection  of  any  of  the  present  officers  of  the 
Commissioners  of  Sewers  that  any  money  has  been  raised  under  orders 
of  the  Court  to  discharge  expenses  incurred  in  opposing  any  bill  in  par- 
liament supposed  to  be  injurious  to  the  owners  of  land  within  the  juris- 
diction of  the  Commissioners  or  to  affect  the  drainage  of  such  land, 
except  in  the  case  of  the  act  *1  &  2  W.  4,  c.  lxxiii.,  where  express  r*r*A 
power  is  given  to  apply  the  sums  received  and  levied  under  that 
act  in  defraying  the  attendant  expenses. 

The  internal  drainage  of  the  lands  of  the  district  of  Marshland  and 
Wiggenhalls,  as  indeed  of  all  the  other  lands  within  the  jurisdiction  of 
the  Commissioners  (which  drainage  comprises  all  the  drains  situate  within 
the  lands  themselves),  is  conducted,  by  and  at  the  costs  of  the  land- 
owners, by  means  of  private  ditches  or  sluices  communicating  or  con- 
nected with  the  public  drains  and  outfalls  under  the  charge  of  the  Com- 
missioners ;  but  all  the  drains  in  this  district,  public  as  well  as  private, 
are  under  the  entire  control  and  jurisdiction  of  the  Commissioners  of 
Sewers;  and  the  Commissioners  have  immemorial ly  caused  rates  to  be 
laid  in  the  district  for  the  general  expenses  of  the  Commission  and  the 
ordinary  works  of  sewers ;  and  the  Commissioners  have  from  time  to  time 
passed  orders  upon  private  individual  owners  in  the  Marshland  district, 
requiring  them  to  scour  out  and  cleanse  their  respective  portions  of 
ditches  as  circumstances  required,  under  reasonable  penalties^  .which 
were  frequently  enforced. 

In  the  autumn  of  the  year  1843,  the  owners  of  land  in  the  said  Middle 
Level  proposed  and  made  known  their  determination  to  apply  to  pari i a 
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merit  in  the  ensuing  session  for  an  act  to  enable  them  to  make  a  new 
cut  through  the  district  of  Marshland  and  the  Wiggenhalls  aforesaid, 
for  the  purpose  of  more  effectually  draining  the  said  Middle  Level.  The 
bill  was  in  consequence  introduced  into  parliament  in  the  session  of  1844. 
The  bill,  and  a  copy  of  the  plan  and  section  of  the  intended  works, 
*^VI  deposited  under  the  Standing  Orders,  *were  to  form  part  of  the 
J  case ;  as  were  also  the  several  acts  relating  to  the  drainage. 

During  the  whole  of  the  year  1843,  and  for  some  years  previously, 
and  from  the  year  1843  up  to  the  month  of  September,  1846,  when  he 
died,  the  said  F.  Lane  was  the  Clerk  of  the  said  Commissioners  of 
Sewers ;  and  Sir  John  Rennie,  during  the  same  period,  was  their  engi- 
neer. Dorothy  Lane  and  Robert  Winter  Kennion  are  the  surviving 
legal  representatives  of  the  said  F.  Lane. 

The  case  then  set  out  a  series  of  documents,  introduced  by  a  state- 
ment that  "  The  following  are  true  and  correct  copies  of  resolutions, 
minutes,  proceedings,  reports,  and  other  matters  entered  in  the  proper 
book  for  that  purpose  of  the  said  Commissioners ;  and  they  give  a  trae 
and  correct  account  of  the  several  matters  and  occurrences  which  they 
affect  to  describe ;  and  all  such  resolutions,  proceedings,  and  reports 
were  in  fact  passed,  had,  and  made,  respectively,  as  therein  stated. 

The  first  was  a  resolution,  at  a  Special  General  Session  of  Sewers, 
holden  24th  January,  1844,  that  application  should  be  forthwith  made 
to  Sir.  J.  Rennie  to  give  his  opinion  on  the  proposed  new  plan  of 
drainage,  as  published  by  the  promoters  in  the  heads  of  their  bill,  in 
order  that  the  Court  of  Sewers  might  be  enabled  to  judge  as  to  the 
possibility  of  such  work  being  carried  out,  under  any  modifications, 
without  injury  to  the  country  of  Marshland.  This  Session  was  held  in 
consequence  of  a  resolution,  passed  at  a  meeting  of  the  land-owners  of 
Marshland,  that  the  chairman  of  the  Court  of  Sewers  should  be  re- 
quested to  convene  a  special  Court  for  the  purpose  of  considering  the 
proposed  measure.  The  report  of  Sir  J.  Rennie,  after  considering 
*^fn  *t^ie  ProPose<J  *orks  an(i  their  presumable  effect,  was  read  at  a 
J  General  Session  of  Sewers  on  February  2d.  The  material  part 
was  as  follows. 

"  First  It  appears  to  me  from  the  printed  statement  in  the  'Heads  of  the  Bill/  page  8,  that 
a  portion  of  Stow  Bardolph  district,  amounting  to  about  500  acres,  also  a  portion  of  Marshland 
Smeeth  and  Fen  district,  amounting  to  about  1200  acres,  and  a  portion  of  Magdalen  Fen, 
amounting  to  300  acres,  will  be  cut  off  from  the  present  outfall  by  the  proposed  Middle  Level 
main  drain  ;  and  that,  in  order  to  preserve  the  communication  of  the  present  outfall,  it  is  pro- 
posed to  carry  the  drainage  water  from  the  intercepted  lands  by  means  of  culverts  under  the 
proposed  Middle  Level  drain.  Upon  considering  the  section  of  the  proposed  Middle  Level  main 
drain,  and  the  levels  of  the  adjoining  lands,  I  am  of  opinion  that,  in  order  to  ^overcome  the 
friction  that  would  be  occasioned  by  the  water  passing  through  the  culverts  from  the  intercepted 
districts,  it  must  rise  to  such  a  height  as  to  flood  the  several  lands,  or,  in  other  words,  the  oWtroc- 
tion  to  ttfe  waters  passing  through  the  culverts  would  be  so  great  as  materially  to  injure  the 
drainage  of  the  lands  in  question,  and  as  such  ought  not  to  be  permitted.  Secondly.  By  bring- 
ing so  large  a  body  of  water  as  proposed  by  the  Middle  Level  drain  so  near  to  the  present  outfall 
sluices  of  the  Marshland  district,  I  consider  that  the  discharge  from  these  sluices  would  be  im- 
peded in  the  present  obstructed  state  of  the  river  Ouse,and  the  drainage  of  the  whole  district  of 
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Marshland  would  suffer.  Thirdly.  It  does  not  appear  from  the  Heads  of  the  bill  that  there  is 
a  sufficient  provision  to  prevent  leakage  from  the  Middle  Level  drain  into  the  adjoining  lands. 
Fourthly.  In  page  9,  it  states:  'And,  after  the  said  culverts  shall  have  been  made,  the  said 
Drainage  Commissioners  shall  not  be  liable  to  make  further  provision  for  the  drainage  of  the 
said  several  lands  so  severed  as  aforesaid  or  any  part  hereof,  but  shall  be  fully  exonerated  and 
discharged  from  all  claims  and  demands  in  respect  thereof,  or  of  any  damage  or  injury  done,' 
te.  Thus,  if  the  plan  should  prove  defective,  as  I  conceive  it  will,  Marshland  will  be  left 
without  a  remedy.  Fifthly.  By  way  of  obviating  the  objections  to  which  the  plan  is  evidently 
liable,  a  suggestion  is  thrown  out  (see  page  9)  of  admitting  the  waters  from  the  adjoining 
districts  into  the  Middle  Level  drain.  This  appears  to  me  also  very  objectionable ;  for  I  cannot 
lee  how  the  water  is  to  be  discharged  into  the  Middle  Level  drain  without  artificial  power, 
filled  as  it  would  be  during  floods  and  the  closing  of  the  doors  of  the  sluice  by  the  tide,  and 
at  much  greater  height  than  the  adjoining  lands:  and  certainly  such  a  plan  would  be  far 
inferior  to  the  present  independent  drainage  of  Marshland.  Sixthly.  I  have  been  con- 
iMering  how  far  it  is  practicable  to  modify  the  present  plan  for  draining  the  Middle 
Level,  so  as  to  obviate  the  above-mentioned  objections  as  *regards  Marshland ;  but  I 
am  sorry  that  I  have  not  succeeded.  Under  all  the  circumstances,  therefore,  for  the  [*557 
reasons  above  given  and  others  which  might  be  adduced,  I  cannot  recommend  you  to 
accede  to  it ;  and  it  is  more  unnecessary,  because  I  think  that  a  plan  may  be  devised  by  which 
the  drainage  of  the  Middle  Level  may  be  effected  in  a  far  better  and  a  more  economical  manner 
without  injuring  the  drainage  of  Marshland.     I  am,"  Ac,  "John  Rexxib.     January  1844." 

By  a  resolution  passed  on  the  reading  of  this  report,  the  Court  ad- 
journed  to  a  day  (14th  February)  and  place  named,  "  with  a  view  to  a 
conference  with  the  committee  for  promoting  the  Middle  Level  bill,  under 
the  hope  that  some  plan  may  be  mutually  agreed  upon  to  relieve  the 
country  of  Marshland  from  the  danger  apprehended  from  the  proposed 
new  drain :  and  it  was  ordered  that  proper  notices  should  be  given  to 
the  parties  promoting  the  bill. 

By  the  minutes  of  a  Special  General  Court  of  Sewers,  14th  February, 
1844,  it  appeared  that  the  Commissioners  present  at  the  passing  of  the 
next-mentioned  resolution  "  proceeded  to  an  interview  with  the  committee 
of  the  promoters  of  the  bill,  and,  after  stating  various  objections  to  the 
measures  as  regards  the  country  of  Marshland  and  other  districts  within 
their  jurisdiction,  intimated  the  expectation  of  the  Court  of  Sewers  that, 
if  the  bill  should  be  permitted  to  proceed  by  the  withdrawal  of  opposi- 
tion by  the  proprietors  of  Marshland,  full  compensation  must  be  pro- 
vided for  all  damage  or  injury  whatever  resulting  from  the  execution  of 
the  works  of  the  promoters,  or  consequential  thereupon,  and  adequate 
funds  secured  to  meet  that  object  by  a  separate  tax  to  any  amount  which 
circumstances  shall  require ;  the  clauses  to  carry  into  effect  this  security 
to  be  settled  by  counsel  on  the  part  of  this  Court."  The  solicitors  for 
the  bill  afterwards  *attended  the  Court,  and  stated  that  the  pro-  r*cco 
moters  "  will  have  no  objection  to  insert  proper  and  reasonable 
clauses  for  indemnity  and  compensation  to  the  country  of  Marshland, 
hut  will  not  consent  to  any  separate  tax,  as  they  consider  the  funds  pro- 
vided by  the  bill  are  ample  for  every  purpose  contemplated  by  the  act. 
Whereupon"  it  was  moved  and  carried  that  the  answer  was  unsatisfactory ; 
that  minutes  of  the  day's  proceedings  should  be  sent  to  the  committee 
of  landowners  opposing  the  bill;  and  that  the  promoters  should  be 
requested  to  send  a  written  answer  to  the  proposition  that  day  made  by 
the  Court. 

vol.  xv. — 42  2  e  2 
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By  a  further  minute,  February  20th,  1844,  it  appeared  that  the 
answer  was  as  follows:  "They"  (the  Middle  Level  proprietors)  "are 
ready  to  consent  to  the  introduction  of  any  proper  and  reasonable  clan.se 
into  the  bill  for  the  security  and  full  indemnity  of  the  Marshland  pro- 
prietors ;  but"  "  they  cannot  agree  to  make  a  provision  for  raising  a 
guarantee  fund  by  a  tax  on  the  land  specially  available  for  that  pur- 
pose." The  minute  proceeded :  "  The  Court  are  advised  that  the  bill 
about  to  be  brought  into  the  House  of  Commons  will  be  productive  of 
imminent  hazard  to  districts  in  Marshland  within  the  jurisdiction  of  this 
Court :"  and  it  was  ordered  that  the  clerk  of  Sewers  should  forthwith 
prepare  a  petition  against  the  bill  and  affix  the  seal  of  the  Court  thereto, 
and  that  the  members  for  the  western  division  of  the  county  should  be 
requested  to  present  and  support  such  petition :  that  a  general  meeting 
of  the  Court  should  be  held  on  5th  March :  and  that  the  notice  of  meet- 
ing should  state  the  intention  of  the  Court  to  take  into  consideration  the 
*^Q1  *Pr0Pr*ety  °f  laying  an  Expenditor  rate  to  raise  funds  towards 
J  the  expenses  of  the  opposition,  and  to  lay  such  rate  if  the  Court 
should  think  proper. 

At  a  Special  General  Session,  March  5th,  1844,  it  was  "  agreed  that 
a  general  Sewers  tax  or  rate  not  exceeding  Is.  per  acre  be  laid  upon  all 
the  lands  legally  liable  thereto  for  the  purpose  of  bringing  the  view  of 
the  Court  of  Sewers  before  the  House  of  Commons  touching  the  pro- 
tection of  the  country  in  consequence  of  threatened  proceedings  of  the 
Middle  Level  Proprietors."  Also  that  the  clerk  of  Sewers  should  from 
time  to  time  take  his  instructions  from  a  committee  (then  named)  of 
Commissioners  of  Sewers,  who  were  to  take  such  steps  as  they  should 
deem  necessary  for  securing  full  and  ample  protection  to  the  country  in 
consequence  of  the  projected  measure ;  "  and  that  the  expense  of  carry- 
ing out  this  order  in  conjunction  with  other  bodies  and  parties  in  such 
proportions  as  the  Committee  should  hereafter  determine. "(a)  Also 
that  the  committee  should  be  instructed  to  convene  a  meeting  with  the 
promoters  of  the  bill,  the  Bedford  Level  Corporation,  and  other  parties, 
"  for  the  purpose  of  forming  a  combined  plan,  having  for  its  principal 
object  the  improvement  of  that  outfall  and  the  safety  of  the  drainage 
and  navigation  of  the  country  in  general ;  and  that  all  parties  interested 
be  invited  to  attend  such  meeting  in  London  with* a  view  to  carrying 
out  the  object  which  the  Court  of  Sewers  have  at  least,  namely,  the 
general  safety  and  improvement  of  the  whole  country." 

At  a  General  Session,  April  10th,  1844,  the  committee  reported  their 
proceedings  down  to  that  time,  which  were  confirmed  by  the  Court ;  and, 
*^rtm  ^  an  or(*er  *tnen  made,  after  reciting  the  resolution  of  the  last 
-*  Court  to  lay  a  rate  "  for  raising  money  to  defray  the  expenses  of 
protecting  the  interests  of  the  districts  within  the  jurisdiction  of  this 
Court  in  consequence  of  the  litigation  or  controversy  with  the  promoters 

(a)  Sic,  in  two  copies  of  the  special  omae. 
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of  the  Middle  Level  Drainage  Bill  recently  introduced  into  parliament, 
arising  out  of  the  duties  imposed  on  this  Court,"  a  rate  of  1*.  per  acre 
was  laid  upon  all  the  lands,  &c. ;  and  it  was  ordered  that  such  rate  should 
be  levied  for  the  purposes  aforesaid. 

The  case  set  forth  the  report  and  minutes  of  the  committee  appointed 
3n  March  5th,  1844 ;  by  which  it  appeared  that  they  had  endeavoured 
without  success  to  obtain  from  the  promoters  of  the  bill  a  consent  to  the 
insertion  of  satisfactory  clauses,  and  that  measures  had  been  taken  to 
enforce  collection  of  the  Expenditor  rate.. 

The  said  Frederic  Lane,  the  clerk  to  the  Commissioners,  in  the  session 
of  parliament  of  1844,  under  the  authority  and  on  behalf  of  the  said 
Commissioners,  and  in  accordance  with  the  said  several  resolutions  and 
directions  prepared  and  given  by  the  said  Commissioners  and  by  the  said 
committee  by  the  said  Commissioners  of  Sewers,  appointed  and  autho- 
rized^) to  conduct  an  opposition  to  the  said  bill  in  its  progress  through 
parliament,  with  the  view  of  obtaining  the  insertion  of  clauses  for  the 
protection  of  the  said  lands  of  the  country  of  Marshland  and  township 
of  Wiggenhall  from  such  apprehended  injury  as  aforesaid,  or  in  default 
thereof  of  preventing  the  said  bill  from  passing  into  law ;  and  in  his 
said  employment  and  in  the  said  opposition  incurred  and  became  entitled 
to  costs,  charges,  and  expenses,  &c.  The  Commissioners  paid  part,  leav- 
ing a  balance  of  *1024Z.  8«.  5(2.  due ;  and  they  had  no  funds  for  r+r/>1 
payment  of  this  unless  by  levying  a  rate.  *- 

The  Court  was  to  be  at  liberty  to  draw  all  such  inferences  of  fact  as 
a  jury  might  draw.  And  it  was  agreed  that  the  return  should  be  quashed 
and  a  peremptory  mandamus  go,  to  make  such  rate  as  the  Court  of 
Sewers  should  think  proper,  if  this  Court  should  be  of  opinion :  1.  That 
the  land  affected  by  the  said  bill  introduced  into  parliament  was  within 
the  jurisdiction  of  the  said  Commissioners  for  the  purpose  of  protection 
against  the  particular  evil  which  it  was  apprehended  the  works  to  be 
authorized  by  that  bill  might  occasion  :  2.  That  it  was  within  the  juris- 
diction or  power  of  the  said  Commissioners  to  employ  the  said  F.  Lane, 
to  oppose  the  said  bill  in  parliament  at  the  costs  of  the  Commission :  3. 
That  they  can  now,  under  the  circumstances,  legally  impose  any  rate  or 
tax  upon  the  whole  or  any  part  of  the  lands  within  their  jurisdiction  for 
the  purpose  of  defraying  the  costs  of  such  opposition.  If  the  Court 
should  be  of  a  contrary  opinion,  the  return  was  to  be  held  valid  and  suffi- 
cient, and  this  rule  discharged 

J.  P.  Wilde,  for  the  Crown.  The  Commissioners  have  authority  to 
make  the  proposed  rate.  In  the  Case  of  the  Level  of  Hull,  2  Stra.  1127, 
such  a  rate  was  held  to  be  well  made  for  "  defraying  of  charges  in  and 
about  the  execution  of  the  commission ;"  and  this  although  the  purpose 
was  to  reimburse  for  past  expenses.     The  magistrates  of  a  county  may 

(«)  The  sentence  appears  as  above  in  two  oopiea  of  the  fpeoial  case.  Some  words  seem  to 
fare  been  omitted. 
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pay  the  expense  of  litigating  matters  which  affect  the  general  interests 
of  the  county  out  of  the  public  stock ;  usage  and  the  necessity  of  the 
thing  sanction   it ;   Rex  v.  The   Inhabitants  of  Essex,  4  T.  R.  591 : 

*5691  *anc*  ^e  Present  ca8e  fcM8  within  the  same  reasons.    [Lord 
Campbell,  C.  J.     It  is  a  general  principle  that  trustees  may 
apply  trust  money  to  the  expenses  of  a  litigation  necessary  for  the  pro- 
tection of  the  trust.]     Lord  Kenton's  judgment  in  the  last  cited  case  is 
cited  by  Lord  Tenterden  in  Rex  v.  The  Commissioners  of  Sewers  for 
the  Tower  Hamlets,  1  B.  &  Ad.  282,  239  (E.  C.  L.  R.  vol.  20),  as  appli- 
cable to  the  case  of  the  Commissioners,  who,  he  says,  must  have  the 
same  power  in  this  respect  as  county  magistrates.     In  Bright  t».  North, 
2  Phillips's  Rep.  216,  the  conservators  of  river  banks  were  authorized  by 
statute  to  do  and  execute  such  works,  acts,  matters,  and  things  as  they 
should  deem  necessary  for  putting  the  banks  into,  and  maintaining  them 
in,  a  permanent  state  of  stability ;  and  Lord  Cottenham  held  that  they 
might  (though  the  act  gave  no  express  authority  for  the  purpose)  expend 
the  funds  under  their  control  in  watching  and  opposing  a  bill  before 
parliament,  which  was  likely  to  produce  injurious  consequences  to  the 
banks.     He  said :  "  It  is  clear,  that,  if  actual  injury  was  done,  and  proper 
measures  had  been  taken  by  the  Commissioners  to  prevent  it,  they  would 
be  entitled  to  be  allowed  their  expenses  so  incurred :  for  every  trustee 
is  entitled  to  be  allowed  the  necessary  and  proper  expenses  incurred  in 
protecting  the  property  committed  to  his  care.     But  if  they  have  aright 
to  protect  the  property  from  immediate  and  direct  injury,  they  must 
have  the  same  right  where  the  injury  threatened  is  indirect,  but  probable." 
But,  further,  the  authority  required  for  this  purpose  is  more  directly 
given  to  Commissioners  of  Sewers  by  stat.  8  &  4  W.  4,  c.  22,(a)  s.  16, 
**>631  W*"CQ  empowers  the  Court  *of  Sewers,  "at  its  discretion,"  to 
pay  out  of  the  rates * "  all  such  costs,  charges,  and  expenses  as 
shall  be  incurred"  (among  other  things)  "  in  or  about  the  carrying  on 
of  any  litigation  or  controversy  arising  out  of  the  duties  imposed  on  the 
Courts  of  Sewers  by  virtue  of  the  recited  acts  or  of  this  act:"  and  this 
enactment  is  referred  to,  and  provision  made  for  rendering  it  more  effect- 
ual, in  stat.  4  &  5  Vict.  c.  45,(6)  s.  1 :  which  latter  clause  enables  the 
Commissioners  "  to  tax  in  the  gross,  in  each  parish,  township,  or  place, 
such  lands  and  hereditaments  which  heretofore  have  been  or  hereafter 
shall  be  within  or  partly  within  the  jurisdiction  of  such  Court,  but  so 
that  such  lands  and  hereditaments  shall  contribute  thereto  in  proportion 
to  the  benefit  and  advantage  received,  or  capable  to  be  received,"  "as 
compared  with  the  lands,"  &c,  "of  the  other  parishes,"  &c,  "within 
such  jurisdiction :"  and  power  is  then  given  to  the  Commissioners,  by 
sect.  2,  "  to  apportion  such  general  tax  among  the  occupiers  of  the  lands 
and  hereditaments  in  each  such  parish,"  &c,  "  in  such  proportions  and 

(a)  "  An  act  to  amend  the  laws  relating  to  sewers." 
(6)  "An  act  to  amend  an  act,"  Ac ;  (3  A  4  W.  4,  a  22). 
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upon  such  individuals  as  of  right  ought  to  pay  the  same."  It  is  clear 
that  the  land  which  these  expenses  were  incurred  to  protect  was  within 
the  jurisdiction  of  the  Commissioners  of  Sewers  for  the  purposes  of  their 
commission,  the  report  of  Sir  John  Rennie  on  this  subject  being  uncon- 
tradicted. [Coleridge,  J.  You  mean  the  land  expected  to  be  injured 
by  the  results  of  the  bill.]  The  Commissioners  had  authority  to  employ 
Lane  for  the  securing  of  that  land ;  and  they  are  now  bound  to  reimburse 
him.  It  is  of  no  importance  that  a  rate  has  already  been  made,  as  is 
stated  in  the  case ;  for  stat.  4  &  5  Vict.  c.  45,  s.  1,  empowers  the  Com- 
missioners *to  tax  for  the  purposes  there  mentioned  "  from  time  r+zaA 
to  time,  as  often  as  occasion  shall  require." 

Wheeler,  contra.  The  Commissioners  only  desire  to  have  the  opinion 
of  this  Court  for  their  guidance.  But  the  facts  stated  in  the  case  show 
that  the  steps  taken  to  oppose  the  bill  in  parliament  were  not  a  neces- 
sary part  of  the  Commissioners'  duty.  (He  then  recapitulated  the 
principal  statements  in  the  special  case.)  If  the  Commissioners  have 
power  to  impose  a  general  tax  for  the  expenses  of  any  controversy  or 
litigation,  it  must  be  a  "litigation  or  controversy  arising  out  of  the 
duties  imposed  on"  their  Court  by  the  Sewers'  Acts:  and  the  duty  must 
be  one  which  they  might  be  compelled  by  mandamus  to  execute.  [Lord 
Campbell,  C.  J.  There  mjght  be  a  case  where  the  bill  might  cause  a 
direct  interference  with  their  level,  and  yet  a  mandamus  might  not  lie 
to  oppose  the  bill  in  parliament.  If  they  were  bon&  fide  acting  in  the 
discharge  of  a  duty,  would  not  that  be  sufficient,  though  the  duty  were 
not  obligatory  ?  Must  not  there  be  a  discretion  vested  in  them  as  to 
many  things  which  may  create  expense  ?]  By  stat.  4  &  5  Vict.  c.  45, 
ss.  1,  2,  the  Commissioners  are,  for  the  first  time,  authorized  to  lay  and 
apportion  a  general  tax.  This  is  a  new  power,  given  in  express  terms, 
and  to  be  strictly  guarded.  By  sect.  1,  the  apportionment  ought  to  be 
"in  proportion  to  the  benefit  and  advantage  received."  It  cannot  be 
asserted  here  that  benefit  was  conferred  on  any  individual  landowner 
if  the  parliamentary  opposition  succeeded.  [Lord  Campbell,  C.  J. 
The  land  might  be  rescued  from  a  great  peril.  Erle,  J.  If  the  bill 
passes,  the  country  is  *drowned :  if  it  is  rejected  or  altered,  the  r*rfir 
land  continues  productive :  is  not  that  a  benefit  ?]  At  best,  there  *• 
is  only  a  negative  advantage,  things  continuing  as  they  were.  If  the 
bill  passes,  there  is  no  advantage.  [Lord  Campbell,  C.  J.  Then  you 
make  the  question  depend,  not  on  the  opposition  being  reasonable  or 
otherwise,  but  on  its  succeeding  or  failing.  Suppose  they  preferred  an 
indictment  for  disobedience  to  an  order  made  by  them ;  would  the  same 
reasoning  apply  ?]  They  would  be  bound  to  support  their  own  order. 
[Lord  Campbell,  C.  J.  Your  test  of  success  or  non-success  fails 
there,  at  all  events.]  As  to  the  reception  of  benefit,  Dore  v.  Gray,  2 
T.  R.  358,  and  Anselm  v.  Barnard,  2  Keb.  675,  may  be  referred  to. 
[Lord  Campbell,  C.  J.     Cases  where  no  benefit  could  possibly  accruo 
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are  quite  different  from  this.]  The  principle  as  to  benefit  derivable 
applies  to  cases  within  stat.  4  &  5  Vict.  c.  45,  as  well  as  to  prior  ones. 
Here  the  landowners  of  Marshland,  who  urged  the  Commissioners  to 
this  opposition,  seek  to  protect  their  own  lands  at  the  expense  of  all  the 
other  occupiers  in  the  district  to  be  rated.  That  cannot  be  the  intention 
of  the  statute.  Stat.  3  &  4  W.  4,  c.  22,  s.  18,  provides  for  apportioning 
rates  between  outgoing  and  incoming  tenants,  and  assigns  as  a  reason 
that  persons  often  remove  before  deriving  the  full  benefit  of  the  outlay 
of  the  rate  imposed  on  them.  It  would  be  impossible  to  say  here  what 
benefit  had  been  derived  by  a  tenant  who  went  out  while  the  bill  was 
depending. 

J.  P.  Wilde,  in  reply.     It  is  not  necessary  to  contend  that  this  rate 

♦  ^fifil  is  one  authorized  in  particular  by  stat.  *4  &  5  Vict.  c.  45:  a  rate 

-*  to  pay  expenses  of  the  "  litigation  or  controversy"  in  question 
might  be  raised  under  stat.  3  &  4  W.  4,  c.  22,  s.  16.  Whether  or  not 
a  mandamus  would  have  lain  to  oppose  or  watch  the  bill,  is  not  a  correct 
test :  it  is  enough  if  the  opposition  might  be  fairly  deemed  to  arise  out 
of  the  statutory  duties. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  there  ought  to  be  a 
mandamus  to  make  this  rate.  We  are  authorized  to  draw  such  inferences 
from  the  facts  as  a  jury  might  draw:  and^on  the  statements  before  us, 
I  have  no  doubt  that  the  Commissioners  have  acted  with  perfect  good 
faith  and  with  great  prudence.  A  serious  mischief  was  threatened.  It 
is  said  that  they  could  not  have  been  obliged  by  mandamus  to  oppose 
this  bill :  but  that  is  not  a  true  test.  The  question  is,  whether  there 
was  a  litigation  and  controversy  within  the  intention  of  the  Legislature, 
and  whether  it  was  conducted  with  good  faith.  It  is  true  that  the 
opposing  a  drainage  bill  before  the  House  of  Commons  is  not,  in  the 
proper  sense,  a  litigation ;  but  that  is  the  forum  for  such  disputes ;  it  is 
there  that  battles  between  levels  must  be  fought ;  and,  if  the  battle  is 
not  fought,  the  level  may  be  ruined.  The  case  shows  that  the  Commis- 
sioners acted  with  good  faith  in  ordering  their  agent  to  oppose  the  bill. 
And  the  act  4  &  5  Vict.  c.  45,  relieves  us  from  any  difficulty  of  form 
as  to  the  apportionment.  The  three  questions  submitted  to  us  are: 
First :  Whether  the  land  was  within  the  jurisdiction  of  the  Commission- 
ers for  the  purpose  of  the  proceedings  in  question.     I  think,  looking  to 

*  cfi7T  Sir  John  Rennie's  report,  that  it  was ;  that  great  evil  might  *have 

-*  been  caused  to  the  district  by  the  operation  of  the  bill ;  and  that 
the  Commissioners  did  their  duty  in  opposing  it.  Secondly :  Whether 
they  had  jurisdiction  to  employ  Lane  at  the  cost  of  the  Commission :  and 
I  am  of  opinion  that  they  had,  as  destruction  might  otherwise  have  re- 
sulted to  the  level  from  the  bill  passing  as  proposed.  Thirdly :  Whether 
they  can  legally  impose  a  rate  on  their  district  to  pay  the  costs  of  the 
opposition  :  and  I  think  they  may,  the  opposition  being  reasonable  and 
undertaken  bonft  fide  for  the  benefit  of  the  level.     The  success,  as  I 
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have  intimated,  was  no  criterion  of  the  legality.  The  three  questions, 
then,  being  answered  in  the  affirmative,  the  mandamus  will  be  peremp- 
tory ;  and  the  Commissioners  will  apportion  the  rate  as  they  are  enabled 
to  do  by  the  statute. 

Patteson,  J.  The  Commissioners  were  acting,  not  under  any  local 
statute,  but  in  the  exercise  of  general  powers.  Nothing  can  be  stronger 
than  the  words  in  which  those  are  given,  as  to  the  execution  of  works 
for  defence,  by  sect.  19  of  stat.  3  &  4  W.  4.  c.  22.(a)  If  the  bill  passed 
and  caused  injury  to  the  level,  they  had  authority  to  erect  new  works : 
instead  of  that,  they  endeavour  to  oppose  the  threatened  *danger  r^^fift 
by  procuring  claused  to  be  introduced  for  that  purpose.  The  *- 
payment  of  these  costs  was  directly  within  the  authority  given  by  sect. 
16.  A  "controversy"  as  to  the  passing  of  an  act  of  parliament  is  fairly 
within  the  meaning  of  that  clause.  Therefore  they  not  only  had  power, 
but  were  bound  in  duty,  to  institute  this  opposition ;  and  no  doubt  is 
made  of  its  having  been  conducted  with  bona  fides.  And,  there  being 
no  other  means  of  paying  the  expense,  they  must  necessarily  do  it  by  a 
rate  under  stat.  4  &  5  Vict.  c.  45,  s.  1.  The  power  of  apportionment 
given  by  sect.  2  removes  the  difficulty  which  arose  in  Emmerson  v.  Salt- 
marehe,  7  A.  &  E.  266  (E.  C.  L.  R.  vol.  34). 

Coleridge,  J.  My  only  doubt  has  been  whether  too  long  a 'time  had 
not  elapsed  to  admit  of  a  rate  being  made  which  should  affect  the 
present  occupiers.  The  principle  of  not  making  rates  retrospective  is 
useful,  but  cannot  always  be  carried  out  with  mathematical  strictness. 
And,  at  all  events,  the  point  is  not  raised  here  by  the  case  sufficiently 
to  interfere  with  our  present  decision. 

Erle,  J.,  concurred. 

Lord  Campbell,  C.  J.  I  hope  that  our  decision  in  this  case  will  not 
be  considered  as  sanctioning  wanton  oppositions  in  parliament  at  the 
expense  of  rate-payers.  Our  determination  rests  upon  the  ground  that 
this  opposition  was  clearly  bon&  fide  and  clearly  prudent. 

Judgment  for  the  Crown. 

(a)  Sect  19  enacts,  "that  it  shall  and  may  be  lawful  for  any  Court  of  Sewers  to  decree  and  ordain 
any  new  walla,  banks,  sewers,"  Ac.,  "  aids,  and  defences,  or  any  alteration  in  the  gauge,  dimension, 
coarse,  direction,  or  situation  of  any  old  existing  walls,  banks,  rivers,  sewers,"  Ac.,  "  and  other 
works,  aids,  and  defences  to  be  constructed,  made,  and  done  for  the  more  effectually  defending 
and  securing  any  lands,"  Ac., "  within  the  jurisdiction  of  such  Court  against  the  irruption  or  ovor- 
frjwiog  of  the  sea,  or  for  draining  and  carrying  off  the  superfluous  fresh  waters,  according  to  the 
wisdom  and  discretion  of  such  Court :"  also  to  decree  and  ordain  former  walls  or  defences  to  bt 
given  up,  and  new  defences  and  walls,  banks,  sluice*,  Ac,  to  be  made  and  continued  in  Ilea 
thereof,  Ac 


5t»  REGINA  v.  COTTON.    T.  T.  1850. 


*The  QUEEN  v.  Sir  ST.  VINCENT  COTTON,  Bart.,  and 


*569] 


Another,  Justices  of  the  County  of  CAMBRIDGE,      June  6. 


The  rules  of  a  Friendly  8ociety,  established  in  1817,  were  duly  made  and  confirmed  at  Quarter 
Sessions  under  stat  33  G.  3,  o.  54.  Afterwards  some  new  rules  were  made ;  but  they  wen 
neither  made  nor  confirmed  in  the  manner  required  by  sect  3  of  the  statute.  One  of  inch 
new  rules  altered  the  amount  of  entranoe  money,  and  another  the  amount  of  weekly  allow, 
ance  to  sick  members.  A  sick  member,  who  had  entered  the  Society  since  the  making  of 
the  new  rules,  and  had  occasionally  received  relief  under  them,  summoned  the  stewards 
to  petty  sessions  for  non-payment  of  a  weekly  allowance  under  the  new  rules.  The  justices 
dismissed  the  complaint  on  the  ground  that  the  old  rules  had  been  abandoned,  and  that  the 
new  rules  were  void,  and  that  the  Society,  therefore,  was  no  longer  within  the  statute  so  u 
to  give  the  justices  jurisdiction. 

Held,  that,  the  new  rules  being  void,  the  old  rules  were  not  affected  by  them,  and  that  the  jus- 
tices had  jurisdiction  to  order  payment  of  a  weekly  allowance  under  the  old  rules:  aad 
this,  though  the  specific  claim  made  by  the  summons  was  under  the  new  rules :  asd  the 
Court  made  a  rule  absolute,  under  stat  11  k  12  Vict  o.  44,  s.  5,  requiring  them  to  hear  asd 
determine  the  case. 

Natlor,  in  last  Easter  term,  obtained  a  rule  calling  upon  Sir  St 
Vincent  Cotton  and  another,  justices  of  Cambridgeshire,  and  upon  the 
stewards  of  a  certain  friendly  society  called  "  The  Amicable  and  Brotherly 
Society,"  held  in  the  parish  of  Swavesey,  in  the  said  county,  to  show 
cause  why  the  said  justices  should  not  proceed  upon  a  certain  summons, 
requiring  the  said  stewards  to  appear  at  the  Petty  Sessions  and  answer 
the  complaint  of  David  Thurlbourn,  and  hear  and  determine  the  matter 
of  the  said  complaint,  and  make  such  order  thereon  as  to  them  should 
appear  just. 

The  Society  was  established  in  1817 ;  and  its  rules,  in  number  thirty- 
three,  were  duly  made,  and  examined  and  allowed  at  the  General  Quarter 
Sessions  of  the  peace  for  the  county  of  Cambridge  in  1818.  Afterwards 
new  rules,  eleven  in  number,  were  made ;  the  first  in  1823,  and  the  last 
in  1844 :  when  the  others  were  made  did  not  appear.  These  new  rules 
**7m  were  ne^ner  duly  made,  nor  duly  reviewed,  confirmed,  or  *filedT 
-J  as  required  by  section  3  of  stat.  33  G.  3,  c.  54.  It  was  stated, 
however,  that  they  had  always  been  acted  upon  from  the  time  of  their 
making. 

By  one  of  the  old  rules  each  person  on  entering  the  Society  was  to 
pay  1«.  6(2.,  and  after  the  expiration  of  one  year  2*.  6d.  By  one  of  the 
new  rules,  the  payment  or  admission  was  to  be  2*.  6d.  and  1*.  6d.  club 
money,  and  "  6d.  for  the  articles."  By  one  of  the  old  rules  7*.  was 
allowed  to  a  sick  member ;  and  this  sum  was  altered  to  9«.  by  one  of 
the  new  rules.  These  were  the  principal  alterations  made  by  the  new 
rules.  It  was  stated  that  the  affairs  of  the  club  had  always  been  con- 
ducted in  conformity  with  the  new  rules,  from  the  time  of  their  making. 

Thurlbourn,  the  complainant,  first  became  a  member  of  the  Society 
in  1822:  in  1824  he  left  the  Society;  and  he  was  readmitted  in  1839. 
Since  then,  he  had  been  a  member  continually,  and  had  received  relief 
in  small  sums  in  1843  and  1849 ;  and  this  relief,  it  was  stated,  was 
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regulated  by  the  new  rules.  In  November,  1849,  Thurlbourn  broke  his 
leg,  and  claimed  9*.  as  a  weekly  allowance  according  to  the  new  rules. 
The  stewards  refused  to  pay  him,  on  the  ground  that  he  had  broken  his 
leg  while  intoxicated  and  taking  "  unnecessary  exercise,"  and  thereby, 
according  to  the  rules  of  the  Society,  was  disentitled  to  relief.  Thurl- 
bourn thereupon  summoned  the  stewards  to  appear  before  the  justices 
in  petty  sessions  to  show  cause  why  they  refused  to  give  him  relief,  as 
claimed,  at  the  rate  of  9«.  per  week.  The  case  came  on  for  hearing  in 
February  last,  before  the  justices  mentioned  in  the  rule,  when  an  objec- 
tion was  taken  that  the  justices  had  no  jurisdiction  to  allow  the  9*. 
claimed,  inasmuch  as  the  new  rules,  under  *  which  the  complaint  r*r71 
was  preferred,  had  not  been  duly  made  or  confirmed.  The  jus-  *- 
tices  allowed  the  objection.  Thurlbourn  then  claimed  at  the  rate  of  7«. 
a  week  under  the  old  rules ;  and,  on  objection  taken  that  the  old  rules 
had  been  abandoned,  the  justices  dismissed  the  complaint  on  the  same 
ground  of  want  of  jurisdiction. 

Watson  and  Parnell  now  showed  cause.     By  stat.  33  G.  3,  c.  54,  s. 
1,  the  members  of  a  friendly  society  may  make  rules  for  its  government. 
By  sect.  2,  such  rules,  "  with  all  convenient  speed  after  the  same  shall 
be  made,  altered,  or  amended,  and  so  from  time  to  time  after  every 
making,  altering,  or  amending  thereof,"  are  to  be  exhibited  to  and  con- 
firmed by  the  justices  at  quarter  sessions ;  and,  after  confirmation,  to  be 
filed  with  the  rolls  of  such  sessions.    By  sect.  3,  no  rule  so  confirmed 
shall  be  "  altered,  rescinded,  or  repealed,"  unless  with  the  concurrence 
of  three-fourths  of  the  members  at  a  meeting  specially  convened  for  the 
purpose,  &c. ;  and  such  alterations  must  also  be  confirmed  and  filed  at 
the  quarter  sessions ;  and  no  altered  rule  "  shall  be  binding,  or  have 
any  force  or  effect,  until  the  same  shall  have  been  agreed  to  and  con- 
firmed by  such  justices,  and  filed  as  aforesaid."     The  present  friendly 
society  is  governed  by  the  provisions  of  this  statute ;  for  it  has  not  come 
in  under  stat.  10  G.  4,  c.  56,  and  stat.  4  &  5  W.  4,  c.  40 ;  and  it  is  a 
conclusive  answer  to  this  application,  that  the  old  rules  have  been  aban- 
doned for  many  years,  and  that  the  new  rules  have  not  been  either  duly 
made  or  duly  confirmed.     The  consequence  is,  that  the  society  is  dis- 
solved ;  Ex  parte  Norrish,  Jacob,  162 ;  or  that  the  complainant  must 
seek  *relief  in  a  Court  of  Equity;  Regina  v.  Lord  Godolphin,  v+rw9 
8  A.  k  E.  338  (E.  C.  L.  R.  vol.  35).    [Lord  Campbell,  C.  J.  In  L  bl  A 
that  case  there  seems  to  have  been  a  substitution  of  one  set  of  rules  for 
another,  and  not  a  mere  alteration  of  some  of  them.]     The  alterations 
in  this  case  are  of  a  fundamental  character,  and  affect  the  constitution 
of  the  Society  by  altering  both  the  payments  to  be  made  on  the  admis- 
sion of  a  member  and  the  payments  to  be  made  in  case  of  sickness. 
The  complainant  cannot  repudiate  the  altered  rules  and  fall  back  upon 
the  old  rules ;  for  he  came  in  after  the  alterations ;  and  the  summons 
taken  out  by  him  was  in  respect  of  the  non-payme  nt  of  9*.  a  week  nodes 
vol.  xv.— 43  2F 
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the  new  rules ;  and  under  stat.  33  G.  3,  c.  54,  s.  15,  the  jurisdiction  of 
the  magistrates  is  confined  strictly  to  the  subject-matter  of  the  com- 
plaint ;  Rex  v.  Soper,  3  B.  &  C.  857  (E.  C.  L.  R.  vol.  10.) 

Naylor,  contra,  was  not  called  upon. 

Lord  Campbell,  C.  J.  If  it  had  appeared  that  this  Society  was  dis- 
solved, we  must  have  discharged  the  rule.  But  this  does  not  appear  to 
be  the  case.  The  Society  was  once  duly  constituted  under  stat.  33  6. 
*°,  c.  54.  How  has  it  ceased  to  exist  as  such  a  society  ?  Certain  altera- 
tions have  been  made  in  its  rules,  which  were  not  regularly  made,  and 
which  have  never  been  confirmed.  But  the  Society  must  be  considered 
as  a  still  subsisting  society,  over  which  the  justices  have  jurisdiction. 
This  case  is  distinguishable  from  Regina  v.  Lord  Godolphin,  8  A.  &  E. 
338  (E.  C.  L.  R.  vol.  35),  where  the  ground  of  the  decision  was  that 
the  intention  of  the  Society  had  been  entirely  to  abandon  the  old  rules 
and  to  adopt  a  new  *set  of  rules.  Here  there  have  been  only  par- 
tial alterations  from  time  to  time :  and,  though  they  have  been 
irregularly  made,  yet  the  Society  is  a  regular  subsisting  society,  with 
rules  properly  allowed  and  enrolled,  which  have  never  been  repealed  or 
duly  altered.  The  complainant  first  of  all  claimed  nine  shillings  a  week; 
that  was  objected  to,  because  the  rules  allowing  that  sum  were  irregnlar. 
He  then  claimed  seven  shillings  under  the  old  rules;  and  that  also  was 
objected  to,  because  the  rules  allowing  that  sum  had  been  superseded. 
I  think  the  justices  had  jurisdiction,  and  that  they  should  have  deter- 
mined the  case.  It  is  much  to  be  regretted  that  they  did  not,  because 
the  real  question  was  whether  the  sickness  was  so  occasioned  as  to  en- 
title the  complainant  to  relief. 

Patteson,  J.  Regina  v.  Godolphin,  8  A.  &  E.  338  (E.  C.  L.  R.  vol. 
85),  is,  certainly,  similar  to  the  present  case,  but  distinguishable.  There 
the  only  objection  was  that  the  new  rules  had  not  been  confirmed.  So 
far  the  two  cases  tally.  But  here  the  objection  is,  not  only  that  the  new 
rules  have  not  been  confirmed,  but  that  they  were  not  well  made. 
Besides,  in  Regina  v.  Godolphin,  it  was  doubted  whether  the  old  rales 
remained.  That  point  was  not  determined ;  but  the  Court  said  it  was 
so  doubtful  that  the  complaint  must  be  left  to  a  Court  of  Equity.  But 
here,  if  we  are  satisfied,  not  only  that  the  new  rules  were  not  confirmed, 
but  also  that  they  were  never  duly  made,  they  can  have  no  effect  in  abro- 
gating the  old  rules,  but  are  a  mere  nullity,  which  cannot  affect  them. 
^--.-j  This  is  an  answer  to  the  question  raised,  whether  a  *person  who 
-*  comes  into  the  Society  after  the  new  rules  is  affected  by  them. 
Another  question  is,  whether,  as  the  complainant  claimed  nine  shillings 
under  the  new  rules,  the  justices,  on  such  complaint,  could  adjudge  him 
seven  shillings  under  the  old  rules.  I  do  not  see  why  they  could  not ;  they 
are  not  tied  down  to  the  form  of  the  complaint;  the  substance  of  the 
complaint  was  that  the  stewards  of  the  Society  withheld  from  him  the 
allowance  to  which  he  was  entitled  by  its  rules.     The  justices  should 
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hare  entertained  the  complaint.     Any  confusion  which  exists  might  be 
easily  set  right  by  having  the  new  rules  properly  made  and  confirmed. 

Coleridge,  J.  Some  distinctions  have  already  been  made  between 
this  case  and  Regina  v.  Lord  Godolphin,  8  A.  &  £.  338  (E.  C.  L.  R.  vol. 
85).  It  should  also  be  remembered  that,  at  the  time  when  that  case 
was  decided,  if  justices  were  compelled  by  mandamus  to  do  an  act,  and 
it  turned  out  that  the  act,  after  all,  could  not  be  done  legally,  they  were 
liable  to  an  action.  This  Court,  therefore,  refused  to  issue  a  mandamus 
to  them  in  doubtful  cases,  unless  they  were  properly  indemnified.  But 
now,  in  consequence  of  stat.  11  &  12  Vict.  c.  44,  by  which  (sect.  5) 
justices  are  protected  when  they  act  in  obedience  to  the  process  of  this 
Court,  the  burden  is  shifted ;  we  may  issue  our  process  to  the  justices, 
even  where  the  law  is  not  quite  clear ;  and  the  person  to  be  affected  by 
the  act  commanded  may  try  the  question  by  resisting  the  order  of 
justices.  But,  if  we  were  now  to  refuse  to  make  this  rule  absolute,  we 
should  pronounce  *this  Society  to  be  a  non-existing  society  within  rj|lf.7K 
the  Friendly  Society  Acts,  and  so  drive  the  complainant  to  have  *- 
recourse  either  to  a  Court  of  Equity  or  to  the  compulsory  arbitration 
of  the  registrar  under  stat.  9  &  10  Vict.  c.  27,  s.  15.  By  making  the 
rule  absolute,  we  let  in  both  the  grounds  of  answer  to  this  complaint ; 
that  there  has  been,  in  the  practice  of  the  Society,  such  a  departure 
from  the  old  rules  that  they  are  no  longer  in  force,  and  that  the  com- 
plainant, upon  the  merits,  ought  not  to  have  the  relief  he  seeks. 

Erle,  J.  If  the  main  ground  of  argument  had  been  established  in 
fact,  that  certain  terms  of  contribution  and  relief  had  been  agreed  on, 
I  should  feel  a  difficulty  in  allowing  the  complainant  to  treat  the  agree- 
ment as  void.  But  the  fact  is  not  so.  It  appears  that  certain  alterations 
have  been  made  in  the  rules  in  an  illegal  manner.  The  attempt,  then, 
to  alter  the  rules  has  failed ;  and  the  old  rules  are  in  force.  The  con- 
clusion I  come  to  is,  that  this  Society  is  still  a  subsisting  society,  and 
that  the  complainant  has  a  right  so  to  treat  it,  and  claim  relief  from  it. 

Rule  absolute.(a) 

(a)  Reported  by  H.  Davison,  Esq. 


♦GOODMAN  t;.  POCOCK.    June  6.  [*576 

A  elerk  dismissed  in  the  middle  of  a  quarter  brought  an  action  for  a  wrongful  dismissal,  the 
declaration  containing  a  special  count  for  such  dismissal.  The  jury  were  directed  not  to  take 
into  account  the  services  actually  rendered  during  the  broken  quarter,  as  tbey  were  not  reco- 
rdable except  under  an  indebitatus  count;  and  they  gave  damages  accordingly.  The  plaintiff 
then  brought  a  second  action  to  recover  under  an  indebitatus  count  for  his  services  during 
tbe  broken  quarter.     Held, 

That  the  action  was  not  maintainable ;  because  the  plaintiff,  b*  his  former  action  on  the  special 
contract,  had  treated  it  as  an  open  contract,  and  he  oould  not  afterwards  recover  under  the 
indebitatus  count,  as  for  services  under  a  rescinded  contract.     And, 

That,  in  the  former  action,  the  jury  ought  to  have  been  directed  to  take  the  services  ren- 
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dered  during  the  broken  quarter  into  account,  in  awarding  damagei  under  the  special  eountfot 
the  wrongful  dismissal. 
Somble,  per  Pattebon,  J.f  and  Erle,  J.,  that,  under  an  indebitatus  count,  the  servant,  wrong. 
fully  dismissed  before  the  termination  of  the  period  for  which  he  was  hired,  eannot  newer 
his  whole  wages  np  to  such  termination,  as  for  a  constructive  service,  but  can  recover  only 
in  respect  of  his  service  up  to  the  time  of  his  dismissal. 

Indebitatus  assumpsit  for  work  and  labour,  journeys,  fcc,  money 
paid,  and  on  an  account  stated.  Pleas:  1.  Non  assumpsit.  Issue 
thereon.  2.  Payment.  Replication,  traversing  the  payment.  Issue 
thereon. 

On  the  trial,  before  Erle,  J.,  at  the  Middlesex  sittings  in  Trinity 
term  1849,  it  appeared  that  the  defendant  engaged  the  plaintiff  as  a 
commercial  traveller,  from  23d  January,  1847,  at  a  salary  of  200/.  a 
year  payable  quarterly,  and  dismissed  him  from  that  employment  on 
the  8th  April,  1848.     The   plaintiff  then  brought   an  action  for  the 
wrongful  dismissal.     The  declaration  in  that  action  contained  a  special 
count  for  such  dismissal,  and  also  the  common  counts  for  work  and 
labour,  money  paid,  and  on  an  account  stated :  the  particulars  delivered 
contained  items  for  four  quarters'  salary  up  to  23d  January,  1848,  and 
19Z.  6*.  11^.,  for  disbursements  and  expenses :  they  also  gave  credit 
for  payments  to  the  defendant,  1682.  1*.  9<f.,  and  claimed  a  balance  of 
51/.  5s.  2d.     On  the  trial  of  that  action,  before  Lord  Dsnman,  C.  J., 
at   the   Middlesex  sittings   after  Hilary  vacation  1849,  his  Lordship 
*^77l  exPressed  an  opinion  that  *the  plaintiff  could  not  recover  for 
J  service  actually  rendered  during  the  broken  quarter  after  23d 
January,  1848,  because  what  might  be  due  for  such  service  was  recover- 
able under  the  indebitatus  count  only,  and  was  not  included  in  the 
particulars.     The  jury  thereupon  gave  damages  for  a  portion  of  unpaid 
salary  up  to  23d  January,  and  for  disbursements  and  expenses  (deducting 
payments  allowed  in  the  particulars,  and  others  proved),  and  also  50/. 
for  the  wrongful  dismissal,  and  stated  that  they  had  not  taken  into  the 
account  any  service  rendered  between  23d  January  and  the  date  of 
plaintiff's  dismissal.     The  particulars  in  the  present  action  claimed  a 
rateable  portion  of  salary  for  the  broken  quarter,  and  51.  6s.  for  dis- 
bursements and  expenses  during  the  same  period.     Erle,  J.,  was  of 
opinion  that,  as  the  plaintiff  by  suing  on  the  contract  in  the  first  action 
had  treated  the  contract  as  still  open,  he  could  not  now  recover  under 
the  common  count  for  work  and  labour,  and  that  he  was  entitled  to 
recover  for  money  paid  only.     The  jury  gave  their  verdict  accordingly ; 
and  leave  was  reserved  to  the  plaintiff  to  move  to  increase  the  damages, 
if  the  Court  should  be  of  opinion  that  damages  were  recoverable  pro 
ratd  for  the  fraction  of  a  quarter,  under  the  common  count  for  work 
and  labour. 

Humfrey,  in  Trinity  term,  1849,  obtained  a  rule  nisi  accordingly. 

Knowle*  now  showed  cause.     It  nas  been  taken  for  granted,  in  Gan- 
dell  v.  Pontigny,  4  Campb.  375,  Archard  v.  Hornor,  3  C.  &  P.  349  (E. 
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C.  L.  R.  vol.  14),  and  other  cases,  that,  where  a  servant,  before  the 
expiration  of  the  time  for  which  he  has  been  hired,  *is  wrong-  p^o 
folly  dismissed,  he  may,  under  an  indebitatus  count,  recover  com- 
pensation for  the  service  actually  rendered ;  but  the  point  has  never 
been  distinctly  decided.  Gandell  v.  Pontigny,  indeed,  goes  the  length 
of  deciding  that  in  such  a  case  the  servant  may  also  recover  as  for  a 
constructive  service  after  dismissal ;  but,  as  to  this  point,  it  was  overruled 
by  Archard  w.  Hornor,  approved  of  by  this  Court  and  the  Court  of  Ex- 
chequer in  Smith  v.  Hayward,  7  A.  &  E.  544  (E.  C.  L.  R.  vol.  34),  and 
Fewings  v.  Tisdal,  1  Exch.  295. f  Here  the  question  is  as  to  the  actual 
service :  and  Cutter  v.  Powell,  6  T,  R.  320,(a)  and  Hulle  v.  Heightraan, 
2  East,  145,  are  authorities  against  the  plaintiff.  The  principle  is  laid 
down  in  Cutter  t>.  Powell,  and  in  Lamburn  v.  Cruden,  2  Man.  &  G.  253 
(E.  C.  L.  R.  vol.  40),  where  Tindal,  C.  J.,  says,  "No  new  contract 
arises,  by  implication  of  law,  upon  a  simple  dissolution  of  a  special  con- 
tract of  hiring  and  service,  in  respect  of  services  performed  under  such 
special  contract  previously  to  its  being  so  dissolved."  Planchl  v.  Col- 
bourn,  8  Bing.  14  (E.  C.  L.  R.  vol.  21),  may  be  cited  for  the  plaintiff: 
bat  the  declaration  in  that  case  contained  a  special  count ;  and  it  does 
not  appear  that  the  plaintiff  was  there  held  entitled  to  recover  under 
the  common  counts.  [Lord  Campbell,  C.  J.  Could  not  this  plaintiff 
bare  recovered  for  the  broken  quarter  in  the  former  action  ?  He  had  a 
special  count.]  It  must  be  taken  that  he  did  so  recover  ;  and  he  can- 
not litigate  the  matter  again. 

Humfrey  and  Barnard,  contriL  The  jury  expressly  limited  the  da 
mages  in  the  first  action  so  as  to  exclude  *the  broken  quarter.  r*z.na 
Hartley  v.  Harman,  11  A.  &  E.  798  (E.  C.  L.  R.  vol.  39),  is  an  L 
authority  for  the  plaintiff:  there  it  was  held  that,  under  a  special  count 
for  dismissal  without  notice,  the  plaintiff  could  not  recover  for  services 
actually  rendered  before  the  dismissal,  but  that  he  should  have  included 
them  in  a  common  count,  and  that  he  might  make  them  the  subject  of 
a  second  action.  The  plaintiff  has  a  right  to  treat  the  contract  as 
rescinded  after  the  defendant's  refusal  to  perform  it.  The  law  on  this 
point  is  clearly  expressed  in  Smith's  note  to  Cutter  v.  Powell,  2  Smith's 
L.  C.  18 :  "  The  next  exception  to  the  general  rule,  that  no  action  of 
indebitatus  assumpsit  will  lie  while  the  special  contract  remains  unper- 
formed, is  to  be  found  in  a  class  of  cases  which  establish  the  proposition, 
that  when  one  party  has  absolutely  refused  to  perform,  or  has  incapa- 
citated himself  from  performing,  his  side  of  the  contract,  the  other 
party  may  rescind  the  contract,  and  sue  for  what  he  has  already  done 
.under  it,  upon  a  quantum  meruit"  [Lord  Campbell,  C.  J.  The  plain- 
tiff here  did  not  treat  the  contract  as  rescinded ;  he  brought  his  former 
action  upon  the  contract.]  There  is  no  plea  to  raise  that  point.  In  that 
action  he  had  a  special  count  as  well  as  a  common  count ;  he  tried  the 

(o)  See  Lilley  v.  Elwin,  11  Q.  B.  742  (E.  C.  L.  R.  vol.  63). 
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slaim  both  ways.   Planche*  v.  Colbourn,  8  Bing.  14  (E.  C.  L.  R.  vol.  21),  is 
a  similar  case ;  there  the#  plaintiff ^had  both  a  special  and  common  counts. 

Lord.  Campbell,  C.  J.     I  am  extremely  sorry  if  the  plaintiff  has 
sustained  any  hardship  in  consequence  of  the  course  which  this  litigation 
has  taken :  but  we  must  decide  this  case  according  to  the  principles  of 
+  .ftn    law;  and,  according  to  those  principles,  I  have  not  the  *slightest 
J  doubt  that  this  action  must  fail  as  to  the  claim  now  in  question. 
The  plaintiff  was  hired  for  a  year  at  wages  payable  quarterly ;  and  in 
the  middle  of  a  quarter  he  was  wrongfully  dismissed.     He  might  then 
have  rescinded  the  contract,  and  have  recovered  pro  ratfi  on  a  quantum 
meruit.     But  he  did  not  do  this ;  he  sued  on  the  special  contract,  and 
recovered  damages  for  a  breach  of  it.     By  this  course  he  treated  the 
contract  as  subsisting ;  and  he  recovered  damages  on  that  footing.    It 
is  said  that  he  recovered  in  that  action  in  respect  of  no  services  except 
those  of  the  past  quarters.     I  receive  with  profound  respect  the  opinion 
which  the  illustrious  Judge  who  tried  the  former  action  is  said  to  have 
expressed :  but  I  have  a  clear  opinion,  and  I  must  act  upon  it,  that  the 
jury  in  assessing  damages  for  the  wrongful  dismissal  ought  to  have  taken 
into  the  account  the  plaintiff's  salary  up  to  the  time  of  his  dismissal. 
It  is  said  there  is  now  no  plea  to  raise  the  point:     The  plea  of  Non  as- 
sumpsit is  quite  sufficient :  it  obliges  the  plaintiff  to  show  a  debt  doe ; 
and  that  could  be  only  by  showing  that  work  was  done  for  which  pay- 
ment could  be  claimed  under  the  common  count.     Hartley  v.  Harman, 
11  A.  &  E.  798  (E.  C.  L.  R.  vol.  39),  is  a  different  case ;  the  contract 
was,  not  for  a  year,  but  at  the  rate  of  so  much  per  annum,  the  engage- 
ment to  be  terminated  by  a  month's  notice  on  either  side ;  and  the  spe- 
cial count  was  for  not  giving  the  month's  notice,  and  not  for  a  wrongful 
dismissal :  there  was  no  question  of  service  rendered  for  a  broken  quarter 
or  for  any  other  broken  period ;  the  service  rendered  was  a  complete 
performance  of  the  contract ;  the  contract  was  a  completely  executed 
*^ftn  contract  so  far  *as  regarded  the  service.     Under  these  circum- 
■*  stances  it  was  rightly  held  that  the  plaintiff  could  not  recover  on 
the  special  count  for  his  actual  service,  but  that  he  should  have  had  a 
common  count  as  on  an  executed  contract,  and  that  he  might  set  him- 
self right  by  a  second  action. 

Patteson,  J.  I  am  not  aware  that  this  precise  point  has  been  raised 
in  any  case.  In  Smith  v.  Hay  ward,  7  A.  &  E.  544  (E.  C.  L.  R.  vol. 
34),  money  was  paid  into  court,  and  in  Archard  v.  Hornor,  3  C.  &  P. 
349  (E.  C.  L.  R.  vol.  14),  there  was  a  tender,  enough  in  both  cases  to 
cover  the  service  up  to  the  time  of  dismissal ;  so  that  the  question  did 
not  arise  in  either  of  those  cases.  Hartley  v.  Harman,  11  A.  & 
E.  798  (E.  C.  L.  R.  vol.  39),  was  treated  as  a  mere  case  of  a  month's 
notice  or  a  month's  wages :  the  contract  said  nothing  about  a  month's 
wages,  but  it  was  so  treated;  so  the  dismissal  was  not  wrongful: 
the    only   fault   was    the    non-payment   of   a  month's   wages.      The 
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damages  in  such  a  case  are  liquidated ;  but,  according  to  Fewings  v. 
Tisdal,  1  Exch.  295,  f  they  cannot  be  recovered  under  an  indebitatus  count. 
Mr.  Smith  in  the  note,  already  cited,  to  Cutter  v.  Powell,  2  Smith's  L. 
C.  p.  20,  says,  perhaps  "  the  result  of  the  authorities  on  this  subject  may 
be,  that  a  clerk,  servant,  or  agent,  wrongfully  dismissed,  has  his  election 
of  three  remedies :  viz.,  that,  1.  He  may  bring  a  special  action  for  his 
master's  breach  of  contract  in  dismissing  him,  and  this  remedy  he  may 
pursue  immediately/9  u  2.  He  may  wait  till  the  termination  of  the 
period  for  which  he  was  hired,  and  may  then,  perhaps,  sue  for  his 
*whole  wages,  in  indebitatus  assumpsit,  relying  on  the  doctrine  r*coo 
of  constructive  service,  Gandell  v.  Pontigny,  4  Campb.  375 ;" 
"  3.  He  may  treat  the  contract  as  rescinded,  and  may  immediately  sue, 
on  a  quantum  meruit,  for  the  work  he  actually  performed,  Planch^  v. 
Colburn,  8  Bing.  14  (E.  C.  L.  R.  vol.  21)."  I  think  Mr.  Smith  has 
very  properly  expressed  himself  with  hesitation  as  to  the  second  of  the 
above  propositions :  it  seems  to  me  a  doubtful  point.  The  plaintiff  in 
this  case  has  selected  two  out  of  the  three  remedies  suggested ;  he  has 
sued  specially  on  the  contract  for  the  wrongful  dismissal,  and  also  on 
the  quantum  meruit  for  his  actual  service,  treating  it  as  a  rescinded  con- 
tract. To  bring  indebitatus  assumpsit  he  must  rescind  the  contract. 
Planch^  v.  Colburn,  on  which  case,  principally,  we  granted  this  rule,  is 
not  satisfactorily  reported.  There  were  two  counts  in  the  declaration ; 
and  it  does  not  appear  on  which  the  verdict  was  taken.  The  defence 
appears  to  have  been  that  the  plaintiff  had  entered  into  a  new  contract ; 
but  the  jury  negatived  that.  Tindal,  C.  J.,  says :  "  I  agree  that,  when 
a  special  contract  is  in  existence  and  open,  the  plaintiff  cannot  sue  on  a 
quantum  meruit:  part  of  the  question  here,  therefore,  was,  whether  the 
contract  did  exist  or  not.  It  distinctly  appeared  that  the  work  was 
finally  abandoned ;  and  the  jury  found  that  no  new  contract  had  been 
entered  into.  Under  these  circumstances  the  plaintiff  ought  not  to  lose 
the  fruit  of  his  labour."  The  Lord  Chief  Justice,  certainly,  is  reported 
as  if  he  considered  the  plaintiff  entitled  to  recover  on  the  quantum 
meruit.  It  may  be  that  the  plaintiff  was  content  to  treat  the  contract 
as  rescinded  and  take  damages  pro  *rata,  which  would  bring  the  r*coo 
case  within  Mr.  Smith's  third  proposition.  The  damages  now 
claimed  by  the  present  plaintiff  are  only  for  the  period  of  service  dur- 
ing the  broken  quarter  in  which  he  was  dismissed.  In  Hartley  v.  Har- 
man,  11  A.  &  E.  798  (E.  C.  L.  R.  vol.  39),  all  the  service  had  passed 
into  indebitatus  assumpsit.  Here  the  service  for  the  broken  quarter  has 
not  so  passed.  The  plaintiff  did  not  rescind  the  contract,  but  sued  upon 
it ;  and  the  damages  given  to  him  in  his  special  action  must  be  taken 
to  have  been  awarded  to  him  in  respect  of  the  period  subsequent  to  the 
Lib;  complete  quarter  which  he  served.  I  think  this  rule  must  be  dis- 
charged. 
Coleridge,  J.     In  a  case  like  this  the  servant  may  either  treat  the 
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contract  as  rescinded  and  bring  indebitatus  assumpsit,  or  he  may  sue  on 
the  contract ;  but  he  cannot  do  both ;  and,  if  he  has  two  counts,  he  mast 
take  the  verdict  on  one  only.  Here  the  plaintiff  elected  to  sue  on  the 
contract ;  and  he  cannot  now  sue  in  this  form. 

Erle,  J.  I  am  of  the  same  opinion.  The  plaintiff  had  the  option 
either  to  treat  the  contract  as  rescinded,  and  to  sue  for  his  actual 
service,  or  to  sue  on  the  contract  for  the  wrongful  dismissal.  He  chose 
the  latter  course ;  and  he  cannot  now  turn  round  and  try  the  former 
course.  As  to  the  other  option  referred  to  by  Mr.  Smith,  I  think  that 
the  servant  cannot  wait  till  the  expiration  of  the  period  for  which  he  was 
hired,  and  then  sue  for  his  whole  wages  on  the  ground  of  a  constructive 

2  service  after  dismissal.  I  think  the  true  ^measure  of  damages  is 
-I  the  loss  sustained  at  the  time  of  the  dismissal.  The  servant, 
after  dismissal,  may  and  ought  to  make  the  best  of  his  time  ;  and  he  may 
have  an  opportunity  of  turning  it  to  advantage.  I  should  not  say  any- 
thing  that  might  seem  to  be  a  doubt  of  Mr.  Smith's  very  learned  note, 
if  my  opinion  on  this  point  were  not  fortified  by  the  authority  of  the 
Court  of  Exchequer  Chamber  in  Elderton  v.  Emmens,  6  Com.  B.  160 
(E.  C.  L.  R.  vol.  60).(a)  Rule  discharged.(4) 

(a)  In  Exchequer  Ch.>  reversing  the  judgment  of  C.  P.,  in  Elderton  v.  Emmens,  4  Com. 
B.  470. 
<b)  Reported  by  H.  Davison,  Esq. 


Where  there   is  an  express  agreement   for  special  agreement:  Algea  v.  Algea,  10  Serg.  1 

particular  services  for  a  certain  time,  and  the  Rawle,  235;  Donaldson  v.  Fuller,  3  Ibid.  505; 

plaintiff  is  discharged  by  the  defendant  before  Perkins  v.  Kurt,  11  Wheat  237. 
the  time  has  elapsed,  ne  must  declare  on  the 
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To  declaration  in  debt  containing  counts,  3,  against  defendant  as  endorser  to  plaintiff  of  a  bifl 
of  exchange  for  12/.  10«.,  which  was  dishonoured,  averring  notice  to  defendant:  4,  for  MM. 
due  for  goods  sold  and  delivered:  5,  for  427/.  10«.  found  due  on  an  account  stated:  defend- 
ant pleaded,  as  to  the  3d  count,  and  as  to  12/.  10*.,  parcel  of  the  sum  in  the  4th  count,  and 
another  sum  of  12/.  10*.,  parcel  of  the  sum  in  the  5th  count,  and  the  damages :  That  there 
never  was  more  than  12/.  10«.  due  in  rospect  of  the  recited  debts  :  that  the  account  stated  was 
In  respect  of  12/.  10*.,  parcel,  Ac,  in  the  4th  count :  and  that,  after  the  accruing  of  the  debts 
mentioned  in  the  4th  and  5th  counts  and  introductory  part  of  the  plea,  defendant  endorsed 
and  delivered  the  bill  mentioned  in  the  3d  count  to  plaintiff,  and  plaintiff  received  it,  for  the 
said  debts  and  all  causes  of  action  in  respect  thereof:  and  that  defendant  had  not  due  notice 
of  dishonour.     Verification. 

Held  a  bad  plea,  because  it  traversed  the  notice  of  dishonour  without  tendering  an  issue  to  the 
country. 

Debt.  The  third  count  was  on  a  bill  of  exchange  for  12Z.  10*.,  drawn 
by  defendant  on  James  Maclean,  payable  to  defendant's  order,  endorsed 
by  defendant  to  plaintiff,  and  not  paid  on  presentment,  of  all  which,  &c. 
(notice  to  defendant).     The  fourth  count  was  for  500J.  due  for  goods 
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sold  and  delivered.     The  fifth  count  was  for  4272.  10*.  found  due  on  an 
account  stated. 

Plea  3 :  "As  to  the  third  count,  and  as  to  another  sum  of  122. 10*.,  par- 
cel of  the  fourth  count,  and  another  sum  of  122.  10*.  parcel  of  the  last 
count,  and  the  damages  *in  respect  thereof,"  "  that  there  never  r^-Q- 
was  more  than  122. 10*.  due  from  defendant  to  plaintiff  in  respect  L 
of  the  debts  in  the  introductory  part  of  this  plea  mentioned :  and  that 
the  said  sum  of  122. 10*.,  parcel  of  the  last  count,  was  an  account  stated  of 
and  in  respect  of  the  said  sum  of  122. 10*.  parcel  of  the  fourth  count :  and 
that,  after  the  accruing  of  the  said  debts  in  the  fourth  and  last  counts 
in  the  introductory  part  of  this  plea  mentioned,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on,"  &c,  defendant  "  endorsed  the  said 
bill  of  exchange  in  the  third  count  mentioned  to  the  plaintiff,  and  de- 
livered the  same  to  him,  for  and  on  account  of  the  said  debts  and  all 
causes  of  action  in  respect  thereof,  and  the  plaintiff  then  took  and 
received  the  same  for  and  on  account  thereof;  and  the  defendant  saith 
that  he  had  not  due  notice  of  the  dishonour  of  the  said  bill  of  exchange 
as  in  the  third  count  alleged :  and  this,"  &c. :  verification. 

Demurrer,  assigning  for  causes :  That  so  much  of  the  third  plea  as 
relates  to  due  notice  of  dishonour  ought  to  have  concluded  to  the  country, 
and  not  with  a  verification,  and  the  residue  ought  to  have  concluded 
with  a  verification :  That  the  plea  improperly  combines  a  traverse  of  an 
allegation  in  the  third  count  with  matter  in  confession  and  avoidance  of 
other  parts  of  the  declaration :  And  that  the  said  third  plea  is  double, 
in  this,  that  it  contains  distinct  independent  averments,  one,  being  the 
first,  that  there  never  was  more  than  122.  10*.  due  from  the  defendant 
to  the  plaintiff  in  respect  of  the  debts  in  the  introductory  part  of  the 
third  plea  mentioned,  and  others  identifying  the  several  sums  of  122. 10*. 
so  as  to  show  they  constituted  one  debt  of  that  amount ;  and  either  the 
said  first  of  the  said  *averments  by  itself,  or  the  others  thereof  r#..fi 
collectively  by  themselves,  would  in  substance  have  been  sufficient  *• 
for  the  defence  :  And  that  it  is  doubtful  and  ambiguous  whether  the  said 
first  of  the  said  averments  means  the  same  thing  as  the  said  others,  or 
whether  the  plea  does  not  mean,  even  if  the  said  others  are  untrue,  still 
to  assert  that  by  some  means  no  more  than  122. 10*.  was  due :  And  that 
the  said  first  averment  is  not  properly  connected  with  the  said  others  so 
as  to  show  that  both  mean  the  same  thing :  And  that  it  is  doubtful 
whether  the  said  first  averment  is  not  intended  to  operate  as  a  plea  of 
Never  indebted  to  the  whole  or  part  of  the  122.  10*.,  the  amount  of  the 
bill.    Joinder. 

Unthank,  for  the  plaintiff.  The  defendant  should  have  pleaded  to 
the  third  count  separately,  concluding  to  the  country.  It  may  bo 
admitted  that  a  olea  merely  identifying  the  causes  of  action  in  the  last 
two  counts,  and  answering  those  counts,  would  have  been  good,  on  the 
authority  of  Mee  v.  Tomlinson,  4  A.  &  E.  262  (E.  C.  L.  R.  vol.  31),  if 

vol.  xv. — 44 
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properly  concluded ;  but  the  defendant  cannot  answer  the  three  counts 
in  one  plea,  and  conclude  with  a  verification  which  is  bad  as  to  one  of 
them,  though  right  as  to  the  other  two.  The  mode  of  pleading  in  such 
a  case  is  pointed  out  in  Rayner  v.  Wright,  3  Q.  B.  922,  926  (E.  C.  L. 
R.  vol.  43).  Accustomed  forms  should  be  preserved.  If,  indeed,  the 
plea  here  could  be  framed  so  as  to  embrace  the  several  matters  con- 
tained in  it,  the  present  conclusion  would  be  right :  but  the  combination 
leads  to  great  embarrassment,  the  causes  of  action  in  the  third  count, 
and  in  the  fourth  and  fifth,  being  so  materially  different.  [Lord  Camp- 
*^871  BELL>  ^-  '•  -"-he  question  *is  if  the  plea  be  not  bad  as  to  the 
J  third  count  at  any  rate.  If  it  is,  it  is  bad  altogether.]  The  de- 
fences are  different  as  to  this  count  and  the  other  two.  (He  was  then 
stopped  by  the  Court.) 

Corrie,  contnL  It  has  long  been  an  established  mode  of  pleading  to 
aver  the  identity  of  causes  of  action  stated  in  several  counts,  and  give 
one  answer  applying  to  all ;  Sheldon  v.  Glipsham,  T.  Ray.  449,  Mee  p. 
Tomlinson,  4  A.  &  E.  262  (E.  C.  L.  R.  vol.  31).  The  complaint  might 
always  be  made  that  the  plaintiff  is  driven  to  admit  either  the  identity 
or  the  answer.  Where  the  same  sum  is  claimed  in  two  counts,  the 
defendant  is  obliged  to  limit  his  answer  to  the  one  sum  actually  claimed: 
if  the  plea  professes  to  answer  as  to  one,  and  will  apply  to  two,  it  is 
bad  for  duplicity ;  Rawlinson  v.  Shand,  5  M.  &  W.  468.f  [Lord  Camp- 
bell, C.  J.  The  answer  to  one  count  is  not  bad  merely  because  the 
same  answer  applies  to  another.]  Whenever  one  fact  is  an  answer  to 
several  counts,  the  proper  course  is  to  identify  the  causes  of  action,  and 
plead  the  answer  as  to  all.  [Lord  Campbell,  C.  J.  If  it  can  be  done 
consistently  with  other  rules  of  pleading.  Where  your  plea  consists  in 
traversing  a  fact  in  one  of  the  counts,  you  must  consider  that  as  a  count 
by  itself,  and  conclude  to  the  country.]  The  rules  as  to  conclusion  of 
pleas  have  not  been  deemed  inflexible ;  this  is  shown  by  the  decisions 
as  to  Ne  uncques  executor  in  the  Queen's  Bench  and  Exchequer  Cham- 
ber and  in  the  Common  Pleas ;  Scott  v.  Wedlake,  7  Q.  B.  766  (E.  C. 
L.  R.  vol.  53),  Wood  v.  Kerry,  2  Com.  B.  515  (E.  C.  L.  R.  vol.  52). 
The  Court  will  not  defeat  the  pleading  by  a  technical  *strictness 
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merely  because,  in  one  of  the  counts  answered,  there  is  something 


on  which  a  separate  issue  to  the  country  might  have  been  taken.  To 
do  so  here  would  be  insisting  upon  two  pleas  where  one  would  suffice. 
An  analogous  case  is  that  in  which  the  defendant  pleads  that  he  was 
not  indebted  to  the  amount  of  40*.,  and  that  a  Court  of  Requests  has 
jurisdiction.  There,  as  Lord  Denman,  C.  J.,  said,  delivering  the  judg- 
ment of  the  Court  in  Burroughs  v.  Hodgson,  9  A.  &  E.  499  (E.  C.  L. 
R.  vol.  36),  "  the  form  usually  adopted  is  in  truth  a  denial  of  part,  and 
a  confession  and  avoidance  of  the  residue  of  the  declaration."  [Cole- 
ridge, J.     How  would  you  shape  the  replication  here  ?     Lord  Camp- 

(a)  See  S.  C.  2  (T.)  Jones,  158. 
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bell,  C.  J.  Suppose  the  plaintiff's  case  to  be  that  there  was  due  notice 
of  dishonour,  but  that  the  causes  of  action  were  not  identical.]  It 
would  be  enough  to  reply  that  the  sums  were  distinct,  as  the  Court  said 
in  Sheldon  v.  Clipsham,  T.  Raj.  449,  where  the  plea  was  that  two  sums, 
claimed  in  different  counts,  were  the  same  cause  of  action,  and  that  this 
was  satisfied. 

Unthank  was  not  heard  in  reply. 

Lord  Campbell,  C.  J.  This  plea  is  clearly  bad.  With  great  research, 
no  precedent  for  it  has  been  found.  It  has  been  shown  that  a  defend- 
ant may  plead  the  identity  of  several  alleged  causes  of  action  :  but  then 
he  must  plead  correctly  what  is  an  answer  to  each  cause.  There  is  no 
precedent  for  a  plea  which  concludes  well  for  one  cause  of  action,  but 
not  at  all  so  for  another.  If  the  causes  of  action  are  not  such  as  pro- 
perly fall  within  a  single  conclusion,  great  difficulty  is  *thrown  r  fiQ 
upon  the  plaintiff.  These  subtleties  are  not  to  be  encouraged.  ■- 
If  special  pleading  admitted  them,  the  sooner  it  were  abolished  the 
better. 

Patteson,  J.  If  this  plea  had  been  pleaded  in  answer  only  to  the 
third  count  it  would  have  been  demurrable,  as  directly  traversing  a 
material  allegation  of  that  count,  and  yet  concluding  with  a  verification. 
Then  I  cannot  understand  how  such  a  plea  is  rendered  good  by  making 
it  an  answer  to  two  other  counts  also.  Identity  of  the  causes  of  action 
is  alleged;  but  that  is  only  a  step:  the  defendant  should  still  plead  such 
a  plea  as  would  be  good  if  pleaded  to  each  count  severally. 

Coleridge  and  Erle,  Js.,  concurred. 

Judgment  for  plaintiff. 


OLIVER  MORRIS  v.  WALKER. 

Declaration  by  0.  M.,  stating  that  B.  made  bis  promissory  note  for  23/.,  payable  "to  the  order  of 
0.  M.,"  three  months  after  date,  and  delivered  it  to  "  the  said  0.  M.,"  and  "  the  said  0.  M." 
endorsed  to  defendant,  and  defendant  endorsed  to  plaintiff:  dishononr  and  notice.  Plea,  that 
0.  M.,  stated  in  the  count  to  have  endorsed  to  defendant,  and  the  plaintiff,  are  one  and  the  same 
person. 

Replication.  That,  before  the  endorsement,  Ac,  6.  was  indebted  to  plaintiff  in  23/.,  and  it  was 
agreed  between  plaintiff  and  B.,  at  B.'s  request,  he  being  unable  to  pay,  that  he  should 
give  plaintiff,  who  would  accept  and  take,  on  account  of  such  debt,  B.'s  note  for  23/.,  pay- 
able at  three  months,  which  time  plaintiff  should  give  for  payment,  provided  B.  would  pro- 
cure defendant  to>  endorse  the  note  for  the  purpose  of  securing  payment,  and  by  way  of 
guarantee ;  of  which  premises  defendant  bad  notice,  and  assented  and  agreed  thereto :  and 
thereupon,  in  pursuance  of  the  agreement,  B.  made  and  delivered  the  note  to  plaintiff,  on 
Account,  Ac,  and  plaintiff,  in  furtherance  of  the  agreement  and  not  otherwise,  and  without 
any  consideration  or  value  in  that  behalf,  endorsed  to  defendant  as  in  the  declaration  men- 
tioned, in  order  that  defendant  might,  in  pursuance  and  furtherance  of  the  agreement,  and  not 
otherwise,  endorse  the  same  note  to  plaintiff  for  the  purpose  aforesaid;  and  defendant 
accordingly,  in  pursuance  of  the  agreement  and  for  the  purpose  aforesaid  and  not  otherwise, 
endorsed  the  same  to  plaintiff;  which  is  the  endorsement  to  him  in  the  declaration  men* 
tioned. 

Held,  on  demurrer,  no  departure,  and  an  answer  to  the  plea. 
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Assumpsit.  The  declaration  began,  "  Oliver  Morris,  the  plaintiff  in 
this  suit,  by,"  &c,  "complains":  it  then  stated  that  Charles  Edwin 
**Qm  ballam  *made  his  promissory  note,  and  thereby  promised  "  to 
J  pay  to  the  order  of  Oliver  Morris"  23Z.,  three  months  after  date, 
and  delivered  the  note  to  the  said  Oliver  Morris,  and  the  said  Oliver 
Morris  then  endorsed  the  same  to  the  defendant,  and  the  defendant  then 
endorsed  the  same  to  the  plaintiff:  averment  that  the  note  was  presented, 
but  Ballam  did  not  pay :  notice  to  defendant,  and  promise  by  him  to  pay. 
Count  on  an  account  stated. 

Plea  6,  to  the  first  count:  That  the  said  Oliver  Morris,  the  person  in 
the  first  count  mentioned  as  the  payee  of  the  said  supposed  promissory 
note,  and  as  the  endorser  thereof  to  the  defendant,  and  the  said  plain- 
tiff, are  one  and  the  same  person,  and  not  other  and  different  persons. 
Verification. 

There  were  six  other  pleas,  on  which  issues  to  the  country  were  joined. 

Replication  to  plea  6.  That,  before  and  at  the  time  of  the  alleged 
endorsement  by  the  plaintiff  of  the  said  promissory  note,  the  said  C.  £. 
Ballam  was  and  stood  indebted  to  the  plaintiff  in  a  large  sum  of  money, 
to  wit,  232.,  to  wit,  for  goods  before  then  sold  and  delivered  by  plaintiff 
to  him ;  and,  the  said  C.  E.  B.  being  so  indebted,  thereupon,  to  wit,  on, 
&c,  and  before  the  making  of  the  said  promissory  note,  it  was  agrefed 
by  and  between  plaintiff  and  the  said  C.  E.  B.,  at  his  request,  he  then 
being  unable  to  pay  the  said  debt  in  cash,  that  he  should  give  to  the 
plaintiff,  who  would  then  accept  and  take,  the  promissory  note  of  the 
said  C.  E.  B.  for  and  on  account  of  the  said  debt,  and  whereby  he  the 
said  C.  E.  B.  should  promise  to  pay  to  the  order  of  plaintiff  the  sum  of 
231.  at  three  months  from  the  date  thereof,  and  Aat  plaintiff  should 
give,  which  he  accordingly  did,  time  to  C.  E.  B.  for  payment  of  the  said 
*  wn  (^e')t  unt^  *8UCn  promissory  note  should  become  due  and  payable, 
J  provided  that  the  said  C.  E.  B.  would  procure  the  defendant  to 
endorse  the  said  promissory  note  to  the  plaintiff  for  the  purpose  follow- 
ing, to  wit,  for  and  on  account  of,  and  to  secure  the  payment  of,  the 
said  debt  so  due  as  aforesaid  from  C.  E.  B.  to  plaintiff,  and  by  way  of 
guarantee  to  plaintiff  for  the  due  and  punctual  payment  by  C.  E.  B.  to 
plaintiff  of  such  promissory  note ;  of  all  which  premises  defendant  before 
and  at  the  time  of  endorsing  the  same  note  as  hereinafter  mentioned 
had  full  notice,  and  assented  and  agreed  thereto ;  and  thereupon,  in 
pursuance  of  the  said  agreement  of  the  said  C.  E.  B.,  he.  the  said  C.  E. 
B.,  to  wit,  on,  &c,  for  and  on  account  of  the  said  debt,  accordingly 
made  and  delivered  the  said  promissory  note  to  the  plaintiff  in  the 
declaration  mentioned :  And  plaintiff  further  saith  that  he  did  then,  and 
In  furtherance  of  the  same  agreement  and  not  otherwise,  and  without 
any  consideration  or  value  whatsoever  in  that  behalf,  endorse  the  said 
promissory  note  to  the  defendant  as  in  the  declaration  mentioned,  to 
wit,  for  the  purpose  and  in  order  that  defendant  might,  in  pursuance 
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and  furtherance  of  such  agreement,  and  not  otherwise,  endorse  the  same 
promissory  note  to  the  plaintiff  for  the  purpose  aforesaid  in  that  behalf, 
and  not  otherwise ;  and  the  defendant  did  then,  to  wit,  on  the  same  day 
and  year  aforesaid,  accordingly  and  in  pursuance  of  the  said  agreement, 
and  for  the  purpose  aforesaid  in  4hat  behalf  and  not  otherwise,  endorse 
the  same  to  the  plaintiff:  which  is  the  endorsement  to  him  in  the  decla- 
ration mentioned.     Verification. 

Demurrer,  assigning  for  causes:  That,  although  the  plaintiff  in  the  first 
count  alleges  the  defendant  to  have  *become  liable  to  him  solely  r*rq9 
by  reason  of  his  having  endorsed  to  the  plaintiff  the  said  promis-  *- 
sory  note,  and  according  to  the  tenor  of  his  endorsement,  yet  the  replication 
discloses  that  the  defendant's  liability  upon  his  endorsement  is  wholly  de- 
pendent on  the  supposed  agreement  stated  in  the  replication  as  precedent 
to  the  making  and  endorsing  of  the  said  promissory  note ;  and  that,  in  so 
stating  the  said  agreement  as  the  ground  of  the  defendant's  liability,  and 
in  admitting  the  said  Oliver  Morris  the  alleged  endorser  to  be  the  same 
person  as  the  said  Oliver  Morris  the  plaintiff,  the  replication  is  a  de- 
parture from  the  said  first  count :  And  that  the  said  alleged  agreement 
ought  to  have  been  declared  upon  specially ;  and  the  facts  in  the  said 
replication  stated  as  a  supposed  answer  to  the  said  plea  ought  to  have 
appeared  upon  the  declaration :  That  the  replication  is  also  insufficient 
in  not  showing  that  any  and  what  proper  or  valid  consideration  existed 
for  the  defendant's  endorsement  of  or  liability  upon  the  said  alleged 
promissory  note :  That  it  does  not  appear  when  such  endorsement  by  the 
defendant  in  fact  took  place,  and  whether  before  or  after  the  giving  of 
time  to  the  said  C.  E.  B.,  or  whether  before  or  after  the  time  so  to  be 
given  had  expired :  That  it  does  not  appear  that  defendant  was  any  party 
to  the  alleged  agreement  for  forbearing  and  giving  time  to  C.  E.  B.,  or 
whether  any  promise  or  arrangement  took  place  in  respect  of  such  for- 
bearance between  plaintiff  and  defendant:  That  it  does  not  appear 
whether  any  agreement  to  the  effect  in  the  replication  supposed,  or  any 
memorandum  or  note  thereof,  was  ever  made  in  writing  and  signed  by 
the  defendant ;  nor  does  it  appear  that  it  was  any  part  of  the  said  sup- 
posed agreement  or  arrangement  that  the  said  ^supposed  promis-  r^rqq 
wry  note  should  be  endorsed  by  plaintiff  to  defendant  before  the  *■ 
supposed  endorsement  by  defendant  to  plaintiff;  nor  is  it  alleged  with 
reasonable  certainty  whether  the  consideration  for  the  supposed  en- 
dorsement by  defendant  was  the  giving  of  time  to  0.  E.  B.  as  in  the  said 
plea  mentioned,  or  whether  upon  any  other  or  what  consideration  the 
defendant  so  endorsed:  Also  that  it  does  not  appear  whether  the 
said  supposed  debt  of  0.  E.  B.  to  the  plaintiff  had  been  paid  or  not, 
or  was  due  and  owing  or  not,  to  the  plaintiff  at  the  time  of  the  com- 
mencement of  this  suit.  And  that  the  replication  is  in  other  respects, 
4c.   Joinder. 

20 
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#     The  demurrer  was  argued  in  Easter  term,  1850.(a) 

Hugh  Hilly  for  the  defendant.  The  declaration  could  not  of  itself  be 
good  unless  Oliver  Morris,  who  sues  on  this  note  as  the  defendant's 
endorsee,  were  a  different  person  from  Oliver  Morris  the  payee,  who  en- 
dorsed it  to  the  defendant;  Bishop  v.  Hay  ward,  4  T.  R.  470.  Then  the 
replication  alleges  that,  although  Morris  the  plaintiff  and  Morris  the 
endorser  are  the  same  person,  the  plaintiff  may  still  recover  by  reason 
of  the  collateral  agreement.  But  that  introduces  a  new  ground  of  action, 
and  is  a  departure.  This  point  was  under  consideration  in  Wilders  v. 
Stevens,  15  M.  &  W.  208,  f  where  the  Court  thought  that  a  replication 
like  the  present  was  maintainable,  but  no  judgment  was  given  as  to 
departure,  the  replication  not  being  demurred  to  on  that  ground.  In 
BoulcQtt  v.  Woolcott,  16  M.  &  W.  584,  f  however,  the  objection  vas 
*5941  ta^en  ty  *special  demurrer ;  and  the  Court  of  Exchequer  held  that 

the  replication  was  a  departure.  Afterwards,  in  Smith  v.  Marsack, 
6  Com.  B.  486  (E.  C.  L.  R.  vol.  60),  a  similar  replication  was  held  to 
be  no  departure:  but  there  sufficient  stress  was  not  laid  in  argument  upon 
the  circumstance  that  the  declaration,  of  itself,  showed  an  absence  of 
right  to  sue  as  endorsee.  Prince  v.  Brunatte,  1  New  Ca.  435,  there 
cited  as  decisive  against  the  objection,  is  not  in  point.  The  endorsement 
here  stated  in  the  declaration  must  be  taken  to  be  an  endorsement  ac- 
cording to  the  custom  of  merchants :  in  the  old  form  of  pleading  it  would 
have  been  averred  that  the  plaintiff  endorsed  to  the  defendant,  and 
thereby  appointed  the  sum  mentioned  in  the  note  to  be  paid  to  him. 
Then  in  the  replication,  the  plaintiff  attempts  to  show  a  state  of  facts 
inconsistent  with  this.  [Patteson,  J.  The  endorsement  to  the  defend- 
ant, according  to  the  replication,  was  sans  recours.  Tou  say  that  it 
should  have  been  so  described  in  the  declaration.]  It  should.  [Erle,  J. 
How  is  this  necessary,  where  the  ground  of  action  is  a  subsequent  endorse- 
ment ?  Lord  Campbell,  C.  J.  The  last  endorsement  is  that  relied  upon 
both  in  the  count  and  in  the  replication.  As  to  the  first  endorsement 
by  the  custom  of  merchants,  a  party  may  endorse  either  with  liability 
in  himself  or  without.  The  count  here  leaves  the  nature  of  the  endorse- 
ment equivocal :  the  replication  shows  it  to  have  been  sans  recourse]  In 
Co.  Litt.  304  a,  it  is  stated  that  "  A  departure  in  pleading  is  said  to  be 
when  the  second  plea  containeth  matter  not  pursuant  to  his  former,  and 
which  fortifieth  not  the  same  :"  and  these  instances  are  given :  "  When 
a  man  in  his  former  plea  pleadeth  an  estate  made  by  the  common  law, 
*rgr-|  in  the  second  plea  *regularly  he  shall  not  make  it  good  by  an  act 

of  parliament.  So  when  in  his  former  plea  he  intituleth  himself 
generally  by  the  common  law,  in  his  second  plea  he  shall  not  enable 
himself  by  a  custom,  but  should  have  pleaded  it  first.'  It  is,  therefore, 
a  departure  if  the  replication  alleges  a  state  of  facts,  and  proceeds  upon 
a  legal  foundation  of  title,  different  from  that  shown  by  the  declaration: 

(a)  April  26th.  Before  Lord  Campbell,  C.  J.,  Patteson,  Wightman,  and  Emx,  Js. 
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and  such  is  the  case  here.  It  must  be  contended,  for  the  plaintiff1,  that 
the  word  "endorsed"  may  bear  different  meanings  in  the  count  and  in 
the  replication ;  but,  if  so,  the  late  abridged  forms  of  pleading  are  an 
evil.  [Lord  Campbell,  C.  J.  The  old  form  did  not  specifically  describe 
an  endorsement  sans  recours.']  In  Britten  v.  Webb,  2  B.  &  G.  483  (E. 
C.  L.  R.  vol.  9),  a  transaction  like  that  replied  in  the  present  case  ap- 
peared by  the  declaration ;  and  the  Court  held  that  the  plaintiff  could 
not  recover  by  the  custom  of  merchants  that  which  by  the  same  custom 
he  was  bound  to  pay  the  defendant.  [Patteson,  J.  Non  constat  that, 
if  a  proper  consideration  had  there  appeared  for  the  defendant's  en- 
dorsement, the  plaintiffs  would  not  have  recovered.  Erle,  J.  You  are 
endeavouring  to  show  that  a  very  common  form  of  security  cannot  be 
made  good  in  pleading.]  Further,  it  is  not  alleged  with  certainty  that 
the  defendant  was  party  to  the  agreement  relied  upon,  the  replication 
stating  merely  that  he  had  notice  of  the  premises,  and  "  assented  and 
agreed  thereto,"  not  saying  with  whom  he  agreed.  [Coleridge,  J. 
Surely  it  must  be  taken  to  be  an  assent  given  to  the  plaintiff.]  (Hill 
did  not  press  this  objection.) 

WilleSy  contri,  stated,  as  to  Boulcott  v.  Woolcott,  16  M.  &  W.  584,  f 
that  the  Court  of  Exchequer  did  not  in  fact  give  any  *  decision  r*rqfi 
on  the  point  of  departure ;  but  that  he,  being  counsel  for  the  ^ 
plaintiffs,  and  being  aware  that  another  defect  in  the  replication  was 
material,  accepted  leave  to  amend :  and  that  the  action  was  afterwards 
settled. 

The  argument  for  the  defendant  here  would  make  it  impossible  to  sue 
on  this  kind  of  security  at  all.  As  to  the  point  of  departure,  no  autho- 
rity for  the  defendant  is  shown  except  Boulcott  v.  Woolcott,  16  M.  &  W. 
584,  f  and  Co.  Litt.  804,  a.  Lord  Coke's  doctrine  is  not  disputed ;  but  he 
refers  to  cases  where  a  plaintiff,  after  declaration,  sets  up  a  substantially 
new  ground  of  action.  That  which  merely  fortifies  the  count  is  not  a 
departure :  as  in  Butler  v.  The  President  of  the  College  of  Physicians, 
Cro.  Car.  256,  where  the  right  of  action  was  grounded  on  statute,  and 
the  defendant  pleaded  a  subsequent  act  as  controlling  the  first,  and  the 
plaintiff  replied  a  still  later  statute  confirming  the  first,  "  notwithstand- 
ing any  statute  or  ordinance  to  the  contrary."  The  plaintiff  here  founds 
his  right,  throughout,  on  the  endorsement  of  a  negotiable  security :  the 
replication  merely  explains  away  a  circumstance  introduced  by  the 
defendant  as  conflicting  with  that  right.  The  declaration  is  not  in  itself 
bad ;  for  it  is  at  most  ambiguous  whether  the  plaintiff  is  the  same  person 
with  Morris  who  endorsed  to  the  defendant ;  and  the  defendant  is  not  at 
liberty,  after  pleading  over,  to  construe  such  an  expression  adversely  to 
the  plaintiff.  A  primfi,  facie  title,  therefore,  is  shown  ;  and  the  plaintiff 
was  not  bound  to  state  every  particular  of  his  title  at  the  first  step.  It 
V<  sufficient  if  the  replication  shows  that  the  endorsement  to  the  defend- 
ant was  without  valuable  consideration  to  the  plaintiff,  and,  practically, 
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*W7l  **an*  ree°W9.  There  is  no  rule  that,  in  a  count,  an  endorsement 
J  without  value  must  be  specially  so  described.  In  Bishop  v.  Hay- 
ward,  4  T.  R.  470,  the  plaintiff  himself  seems  to  have  shown  by  the 
declaration  that  he  was  the  person  who  endorsed  to  the  defendant.  But 
Lord  Kenyon  admitted  that  there  might  be  a  state  of  things  in  which  a 
plaintiff  might  recover  as  endorsee  from  a  party  to  whom  he  had  himself 
endorsed.  The  decision  in  Britten  v.  Webb,  2B.4C.  483  (E.  C.  L.  R. 
vol.  9),  turned  upon  the  want  of  consideration  :  the  Judges  cannot  have 
meant  that  an  action  was  in  no  case  maintainable  on  the  kind  of  contract 
there  stated.  In  Boulcott  v.  Woolcott,  16  M.  &  W.  584,  f  the  question 
of  departure  was  not  even  argued  on  behalf  of  the  plaintiffs.  Smith  r. 
Marsack,  6  Com.  B.  486  (E.  G.  L.  R.  vol.  60),  is  a  direct  authority. 
[Lord  Campbell,  C.  J.  The  only  answer  given  to  it  is  that  it  was  not 
argued  as  the  present  case  is.]  Maule,  J.,  said  there  p.  499:  "We 
think  the  declaration  means  that  there  was  an  endorsement  by  Owen 
Smith"  (the  plaintiff)  "  that  passed  the  property  in  the  bill :  the  plea  is, 
that  that  was  not  an  endorsement  that  rendered  Owen  Smith  liable  :{a)  and 
the  replication  confesses  and  avoids  that.  The  plea  alleges  that  the 
plaintiff  is  not  competent  to  sue  on  the  bill,  because  he  is  liable  to  be 
sued :  and  the  replication  alleges  facts  to  show  that  the  plaintiff  is  not 
liable  to  be  sued."  [Patteson,  J.  Do  you  say  that  the  declaration 
here  agrees  substantially  with  the  replication  as  to  the  party  who  endorsed 
to  the  defendant  ?]  If  it  purports  that  the  plaintiff  endorsed  to  the 
defendant,  that  accords  with  the  fact :  he  did  endorse,  and  did  thereby 
**Qftl  convey  *°  *ne  *defendant  a  property  in  the  note,  but  such  a  pro- 
J  perty  as  enabled  him  to  endorse  back,  and  no  more.  And  it  is 
scarcely  disputed  that,  if  the  declaration  had  set  out  the  matter  after- 
wards replied,  it  would  have  been  good. 

H.  Hill,  in  reply.  It  has  not  yet  been  affirmed,  on  the  plaintiff's 
part,  that  the  declaration  is  unambiguous.  But,  if  it  does  not  mean 
that  the  plaintiff  was  the  defendant's  endorser,  the  replication  is  clearly 
a  departure.  It  is  contended  that  Britten  v.  Webb,  2  B.  &  C.  483  (E. 
C.  L.  R.  vol.  9),  turned  wholly  on  want  of  consideration :  but  the  dif- 
ference between  rights  of  action  grounded  on  the  custom  of  merchants 
and  on  special  agreement  is  dwelt  upon  in  the  judgments  of  the  Court. 
The  supposition  of  an  endorsement  carrying  merely  such  a  property  as 
enables  the  endorsee  to  endorse  back  is  unsupported  by  authority. 
[Patteson,  J.  An  endorser  Bans  recours  intends  to  part  with  the  whole 
interest,  only  not  to  be  liable  himself.]  To  constitute  an  endorsement 
in  point  of  law,  more  is  requisite  than  the  mere  writing  of  a  name  on 
the  bill,  even  though  it  be  followed  by  a  change  of  possession ;  Mareton 
v.  Allen,  8  M.  &  W.  494.f  Our.  adv.  vult. 

Lord  Campbell,  C.  J.,  in  this  term  (May  81st),  delivered  the  judg- 
ment of  the  Court. 

(a)  Quare,  "was  mn  endorsement  that  rendered  Owen  Smith  liable  to  the  defendant?" 
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The  question  was,  whether  the  replication  was  had  upon  demurrer  on 
the  ground  of  departure :  and  this  very  point  has  been  already  decided 
in  the  negative  by  the  unanimous  judgment  of  the  Court  of  Common 
Pleas  after  full  argument,  in  Smith  v.  Marsack,  6  Com.  B.  486  (E.  C. 
L.  R.  vol.  60).     With  this  decision  we  concur. 

♦The  action  is  by  the  holder  against  the  second  endorser.  The  r*f-qq 
plea  shows  that  the  plaintiff  (the  holder)  was  the  first  endorser,  L 
which  was  left  uncertain  on  the  declaration :  and  the  plea  assumes  that 
the  second  endorser  could  recover  from  the  first  endorser.  The  repli- 
cation confesses  that  the  plaintiff  was  the  first  endorser,  and  avoids  by 
adding  that  such  endorsement  by  him  to  the  defendant  was  without  con- 
sideration, and  gave  no  remedy  against  the  first  endorser. 

The  cause  of  action  originally  declared  on  remains;  and  the  bar 
alleged  by  the  plea  is  confessed,  but  avoided  by  the  replication. 

It  was  recognised  in  Bishop  v.  Hay  ward,  4  T.  R.  470,  that  the  pre- 
sent right  of  action  might  exist.  It  appears  from  Britten  v.  Webb,  2 
B.  k  C.  483  (E.  C.  L.  R.  vol.  9),  that  a  special  declaration,  founded 
partly  on  agreement  and  partly  on  the  custom  of  merchants,  where  the 
facts  were  similar  to  the  present,  could  not  be  maintained.  It  follows 
that  the  declaration  in  the  present  form  is  right,  and  that  the  plaintiff 
may  leave  unanswered  the  endorsement  by  himself  to  the  defendant 
until  the  defendant  has  brought  it  forward  as  a  defence ;  and  then  the 
answer  thereto  by  the  replication  is  no  more  a  departure  from  the  decla- 
ration than  it  would  have  been  if  contained  therein.  The  replication 
is  in  no  respect  inconsistent  with  the  declaration.  It  explains  and  forti- 
fies the  declaration,  without  setting  out  any  new  cause  of  action. 

Bouloott  v.  Woolcott,  16  M.  &  W.  584,  f  was  supposed  to  be  to  the 
contrary :  upon  inquiry,  however,  it  turns  out  to  have  been  no  decision, 
bat  an  amendment  without  argument.  Judgment  for  plaintiff. 


*The  QUEEN  v.  WHITMARSH.  [*600 

(In  the  Matter  of  The  NATIONAL  LAND  COMPANY.) 

Mandamus  to  the  Registrar  under  stat  7  A  8  Viet  e.  110,  to  register  the  deed  of  a  Joint 
Block  Company,  and  grant  a  certificate  of  complete  registration.  The  writ  set  out  the  deed,, 
which  provided,  that  it  should  not  authorize  or  require  anything  to  be  done  contrary  to  law : 
that  the  Company's  business  should  be  purchasing  land  and  erecting  thereon  dwellings  to  be 
allotted  to  the  members,  and  raising  a  fund  out  of  which  sums  should  be  paid  to  or  applied 
for  the  benefit  of,  the  allottees,  and  raising  money  for  the  purpose*  aforesaid  by  selling,  £*, 
interests  in  or  charges  on  the  estates  to  be  purchased :  that  the  directors  might  recommend 
allotments  of  land,  dividends  of  profits,  and  the  setting  aside  money  for  a  reserve  fond: 
that  the  shareholder!,  from  time  to  time  selected  by  lot  from  those  to  whom  no  allotment  had* 
been  made,  should  receive  allotments  of  the  land  purchased :  that,  before  a  shareholder  should 
rewire  his  allotment,  a  dwelling  should  be  erected  on  it,  and  certain  sums  laid  out  in> 
itoeking  it,  by  the  directors :  that  the  allotment  should  be  charged  with  a  rens-eharge  £6n 

vol.  xv.— 45  2  g  2 
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the  benefit  of  the  Company,  at  the  rate  of  &L  for  every  1002.  expended  by  them :  that  the  rent 
charges  might  be  retained  for  the  benefit  of  the  Company,  or  sold,  4c.,  as  the  directors 
should  think  fit:  and  that,  when  the  funds  of  the  Company  should  exceed  the  amount  neces- 
sary to  provide  allotments  for  all  the  shareholders,  a  dividend  out  of  the  profits  should  be 
declared  among  the  shareholders. 

Return.  That  the  Company  was  not  a  Joint  Stock  Company  established  for  any  commer- 
cial purpose  or  purpose  of  profit,  within  stat  7  A  8  Vict.  c.  110  (sect  2) :  and  that  it  consisted 
of  more  than  six  persons,  and  was  a  banking  Company  carrying  on  business  within  sixty-live 
miles  of  London ;  that  the  shares  were  of  less  amount  than  100/. ;  and  that  the  Company 
carried  on  the  business  of  bankers  otherwise  than  by  letters  patent  granted  according  to 
stat.  7  4  8  Vict.  c.  113. 

On  demurrer  to  the  return,  held : 

1.  That,  as  the  deed  itself  did  not  disclose  that  the  Company  was  a  banking  Company,  the  latter 
part  of  the  return  showed  no  legal  cause  for  not  registering. 

2.  But  that  the  Company  appeared,  by  the  deed,  not  to  be  established  for  any  commercial  purpose 
or  purpose  of  profit,  within  stat  7  A  8  Vict  c.  110,  s.  2,  and  was  therefore  not  entitled  to  regis- 
tration. 

Mandamus  to  Francis  Whitmarsh,  Registrar  of  Joint  Stock  Compa- 
nies. The  writ  recited  that  The  National  Land  Company  is  a  joint  stock 
company,  established  in  that  part  of  the  kingdom,  &c,  called  England 
and  Wales ;  that  its  formation  was  commenced  after  1st  November,  1844, 
and  after  the  passing  of  an  act,  &c  (7  &  8  Victoria,  c  110),  "for  the 
registration,  incorporation,  and  regulation  of  joint  stock  companies," 
that  is  to  say,  on  24th  October,  1846 ;  that  it  was  not  a  banking  com- 
♦Ann  Pany>  ^c*>  nor  a  comPany  f°r  executing  *any  bridge,  &c,  nor  a 
J  company  incorporated,  &c.  (negativing  the  exceptions  in  the  body 
and  provisoes  of  sect.  2) ;  and  that  the  said  Company  is  a  partnership, 
whereof  the  capital  is  divided  into  shares,  and  so  as  to  be  transferable 
without  the  express  consent  of  all  the  copartners  :  That  heretofore,  and 
after  the  passing  of  the  said  act,  viz.,  on,  &c,  the  promoters  of  the  said 
Company,  then  called  and  styled  The  Chartist  Co-operative  Land  Com- 
pany, having  duly  made  to  the  office  provided  for  the  registration  of 
joint  stock  companies,  and  called  the  Registry  office,  returns,  according 
to  the  schedule  (C.)  annexed  to  the  said  act,  of  the  particulars  required 
by  the  said  act  to  be  returned,  and  which  had  then  been  decided  upon, 
that  is  to  say,  the  proposed  name  of  the  intended  Company,  the  business 
or  purpose  of  the  Company,  and  the  names  of  its  promoters,  together 
with  their  respective  occupations,  places  of  business,  and  places  of  resi- 
dence (the  other  particulars  of  which  returns  are  required  by  the  act 
not  then  having  been  decided  upon,  and  the  first-mentioned  particulars 
having  been  registered  as  required  by  the  said  act),  obtained  a  certificate 
of  provisional  registration  of  the  said  Company  from  defendant  as  such 
Registrar,  dated,  &c,  given  under  his  hand  and  sealed  with  his  seal, 
&c,  whereby  he  then  certified  that  The  Chartist  Co-operative  Land  Com- 
pany was  provisionally  registered  according  to  law :  That  the  business 
or  purpose  of  the  said  Company  was  then  provisionally  registered  as 
follows,  that  is  to  say,  "  For  the  purpose  of  purchasing  land  and  erect- 
ing dwellings  and  schools :"  That  the  said  promoters  did,  from  time  to 
time,  make  to  the  said  Registry  office  returns  of  all  particulars,  as  re- 
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quired,  when  and  as  such  particulars  were  decided  upon :  That,  after 
the  provisional  registration,  viz.,  on,  *&c,  the  promoters  duly  r„,fino 
returned  to  the  said  Registry  office  a  copy  of  changes  made  in  *- 
the  said  name  of  the  said  Company,  and  also  in  the  said  business  or 
purpose  of  the  said  Company ;  that  is  to  say,  a  change  of  the  said  name 
from  Chartist  Co-operative  Land  Company  to  the  name  of  National  Co- 
operative Land  Company,  and  a  change  of  the  said  business  or  purpose, 
from  "The  purpose  of  purchasing  land  and  erecting  dwellings  and 
schools,"  to  the  following  business  or  purpose,  vitf.  "  To  purchase  lands, 
to  erect  houses,  to  allot  some  to  shareholders  in  manner  provided  by 
deed  of  settlement,  to  make  advances  of  money  to  allottees,  and  to  raise 
money  for  the  purposes  aforesaid" :  That  after  the  said  return  of  the 
changes  made  as  aforesaid,  viz.,  on,  &c,  the  promoters  of  the  said 
Company  duly  returned  a  copy  of  another  change  of  name,  that  is  to 
say,  from  National  Co-operative  Land  Company  to  National  Land  Com- 
pany. The  writ  then  stated  that,  after  the  said  several  changes,  &c, 
within  twelve  months  from  the  date  of  the  certificate  of  provisional 
registration,  viz.,  on  23d  October,  1847,  on  application  by  the  said  pro- 
moters to  the  Registrar,  the  said  certificate  was  duly  renewed,  and  such 
renewed  certificate  was  dated,  &c,  and  given  under  defendant's  hand, 
and  sealed,  &c. :  whereby  defendant  certified  that  the  promoters  of  the 
said  National  Land  Company  (name  changed  from  the  National  Co-ope- 
rative Land  Company,  originally  registered  as  The  Chartist  Co-operative 
Land  Company),  provisionally  registered,  had  applied  for  a  renewal, 
&c.,  and  that  such  certificate  was  renewed  accordingly:  That  the  said 
Company  was  and  is  formed  by  a  deed  of  settlement  bearing  date  1st 
Jane,  1847,  and  in  the  words  and  figures  following  (that  is  to  say) : 
'This  indenture  made,"  &c.  (1st  June,  1847),  "between  the 


several  persons  whose  names  and  seals  are  or  shall  be  to  these 
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presents  subscribed  and  affixed,  of  the  one  part,  and  Thomas  Slingsby 
Duncombe,  of,"  &c.  "(a  trustee  on  behalf  of  The  National  Land  Com- 
pany hereinafter  mentioned),  of  the  other  part :  Whereas  it  was  lately 
determined  to  form  a  joint  stock  company,  to  be  called  The  National 
Land  Company,  for  the  purpose  of  purchasing  land  in  various  parts  of 
the  United  Kingdom,  and  erecting  on  such  land  dwellings  to  be  allotted 
to  members  of  the  Company,  and  also  of  raising  a  fund  out  of  which 
sums  of  money  shall  be  paid  to,  or  applied  for  the  benefit  of,  members 
being  allottees  of  land :  the  capital  of  the  Company  to  be  130,000£.,  to 
be  divided  hrto  100,000  shares  of  1Z.  6*.  Od.  each,  but  with  liberty  to 
increase  the  said  capital :  and  whereas  the  said  Company  has  been 
registered  provisionally  according  to  law ;  and  a  considerable  number 
of  shares  in  the  capital  of  the  said  Company  have  been  subscribed  for : 
and  whereas  it  hath  been  agreed  that  the  intention  of  the  promoters  of 
and  subscribers  to  the  said  undertaking  shall  be  effectuated  by  means  of 
the  covenants,  provisions,  and  stipulations  contained  in  these  presents 
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(being  a  deed  of  settlement  of  the  said  Company),  and  that  the  said 
Company  shall  be  forthwith  completely  registered  according  to  the  pro- 
visions of  the  statute/'  &c.  (7  &  8  Vict.  c.  110):  "Now  this  indenture 
witnesseth  that,  in  consideration  of  the  premises,  each  of  the  several 
persons,  parties  hereto  of  the  first  part,  doth  hereby  for  himself  or  her- 
self, and  his  or  her  heirs,  executors,  administrators,  and  assigns,  and  for 
and  against  his  or  her  and  their  own  acts  and  defaults  only,  covenant 

*fian  w^  ^e  8a^  ^'  ^'  ^*'  *"s  executors  anc*  ^administrators,  that  he 
J  or  she  (the  said  covenanting  party),  or  his  or  her  heirs,  executors, 
or  administrators,  will  or  shall,  from  time  to  time  hereafter,  duly  pay  all 
and  singular  calls,"  &c,  "which  shall  or  may  be  owing  and  due  from 
him  or  her  to  the  said  National  Land  Company,  and  also  will  or  shall, 
from  time  to  time,  and  at  all  times  henceforth,  duly  observe,"  &c,  "all 
and  singular  the  stipulations,  provisions,  clauses,  matters,  and  things 
hereinafter  expressed  or  contained  or  referred  to,  so  far  as  the  same 
respectively  shall  affect  or  concern  him  or  them  (that  is  to  say) :" 

The  several  clauses  of  the  deed  were  then  set  out :  but  such  only  as 
are  material  to  the  decision  in  this  case  are  inserted. 

"Name  of  Company.  2.  The  several  persons,  parties  hereto,  of  the 
first  part  (all  of  whom  are  hereinafter  called  <  shareholders'),  and  other 
the  persons  who  for  the  time  being  shall  be  shareholders  as  hereinafter 
is  provided,  shall  forthwith  become,  and  shall,  while  holding  shares  in 
the  Company  hereby  established,  be,  and  continue,  until  dissolved  as 
hereinafter  provided,  a  Company  under  the  name  or  style  of  The  National 
Land  Company ;  but  such  Company  shall  not  assume  to  act  as  a  cor- 
porate body  until  after  being  completely  registered  as  aforesaid,  or 
otherwise  duly  authorized ;  nor  shall  these  presents  authorize  or  require 
anything  to  be  done  contrary  to  law." 

"Business  or  purpose.  3.  The  business  of  the  said  Company  shall 
be  the  purchasing  of  land  in  various  parts  of  the  United  Kingdom,  and 
erecting  on  such  land  dwellings  to  be  allotted  to  members  of  the  Com- 
pany, in  such  manner,  for  such  estates,  and  upon  such  terms  and  con- 
*fiOTl  ditions,  as  shall  from  time  to  time  be  determined  *under  the  pro- 
J  visions  of  the  deed  of  settlement ;  and  also  the  raising  of  a  fund 
out  of  which  sums  of  money  shall  be  paid  to,  or  applied  for  the  benefit 
of,  members  being  allottees  of  land ;  and  also  the  raising  of  money  for 
the  purposes  aforesaid,  by  selling,  mortgaging,  or  disposing  of  such 
estates  and  interests  in,  or  charges  upon,  the  lands  to  be  purchased  by 
the  Company  as  shall  be  reserved  for  that  purpose  under«the  provisions 
of  the  deed  of  settlement ;  and  such  other  business  as  is  or  shall  be 
necessarily  or  conveniently  incident  to  the  business  and  purposes  afore- 
said." 

6.  A  clause  stating  the  capital  to  consist  of  130,0002.,  to  be  held  in 

*  100,000  shares  of  12.  6*.  each ;  the  parties  of  the  first  part  to  be  holders, 

with  power  to  increase  the  capital  by  65,0002.  by  the  issue  of  new  shares 
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of  1/.  6*.  each.     No  person  to  have  fewer  than  two  shares  or  more  than 
four. 

7.  Power  to  the  directors  from  time  to  time  to  reserve  sums,  not 
exceeding  1001.  per  annum,  to  form  a  reserve  fund  not  exceeding  1000?., 
for  the  benefit  of  the  Company,  either  generally  for  meeting  extraordi- 
dary  expenses,  or  for  any  specific  purpose. 

«  Powers  of  directors.  39.  Subject  to  the  provisions  of  the  deed  of 
settlement,  and  to  the  powers  hereby  given  to  the  general  meetings  of 
shareholders,  the  directors  are  hereby  charged  and  empowered  to  under- 
take the  entire  management  and  control  of  the  affairs  and  concerns 
of  the  Company,"  &c,  with  powers  as  to  appointing,  removing,  and 
fixing  the  salaries  of,  the  secretary,  treasurer,  &c. ;  to  conduct  legal 
proceedings ;  "  also  to  purchase  or  hire  any  office  or  offices  for  the  busi- 
ness of  the  Company;  also,  on  behalf  of  the  Company,  to  purchase 
lands,  make  contracts,  sell,  convey,  *and  dispose  of  any  real  or  r+anR 
personal  property  vested  in  the*  Company,  borrow  money,  and  L 
contract  debts,  but  not  on  any  bill  of  exchange  or  promissory  note" 
(the  liabilities  of  the  Company  never,  without  the  sanction  of  a  general 
meeting,  to  exceed  the  balance  in  the  hands  of  the  treasurer,  and  the 
reserved  fund,  by  1000/.);  to  authorize  signature  of  receipts,  compound 
for  debts,  &c. ;  "  also  to  invest,  in  the  names  or  name  of  the  trustees  or 
trustee  of  the  Company  or  some  or  one  of  them,  any  money  belonging 
to  the  Company  in  exchequer  bills,  or  on  government,  parliamentary,  or- 
real  security ;  also  to  draw  orders  on  the  treasurer  to  make  any  pay- 
ments on  behalf  of  the  Company ;"  to  keep  accounts  of  the  funds,  credits, 
debts,  &c9  of  the  Company ;  to  make  calls  on  shareholders  as  after 
authorized ;  "also  to  recommend,  at  any  ordinary  or  other  general  meet- 
ing, any  allotment  of  land,  or  dividend  of  profits  to  be  made,  and  any 
sum  to  be  set  aside  for  the  reserved  fund :  also  to  keep  a  register  of 
shareholders,  and  a  register  of  transfers  of  shares ;"  also  to  determine 
the  form  of  share  certificates  and  transfers ;  and  to  authorize  the  use 
of  the  Company's  seal ;  "  subject  nevertheless,  in  all  cases,  to  the  pro- 
visions and  restrictions  of  the  act  7  &  8  Vict.  c.  110,  and  these  presents 
or  other  special  authority." 

"  Shareholders,  their  interest.  54.  The  shareholders  shall  be  interest- 
ed in  the  property  and  joint  stock  of  the  Company  (but  not  in  their 
respective  allotments  of  land),  as  personal  estate ;  and  the  shares  in  the 
said  property  and  joint  stock  shall  be  held  and  transferred  in  all  respects 
is  personal  estate  accordingly.  And  no  notice  shall  be  taken  by  the 
Company  of  any  joint  or  undivided  interest  in  any  shares,  except  as 
herein  otherwise  provided. 

*"  Number  of  shares  to  be  held  by  each.    55.  No  person,  or  num-  r]|tfin7 
ber  of  persons,  shall  be  recognised  by  the  Company  as  a  shareholder,  *- 
or  joint  shareholders,  holding  fewer  than  two  or  more  than  four  shares.'' 

57.  A  clause  for  the  transfer  of  shares,  and  registration  of  such 
transfers. 


607  REGINA  v.  WHITMARSH.    T.T.1850. 

58.  A  clause  as  to  the  executor  or  other  representative  of  a  share- 
holder. 
.    59.  A  clause  for  the  registration  of  shareholders. 

66.  A  clause  respecting  notices. 

"  Land,  purchase  of.  67.  The  directors  shall,  from  time  to  time,  as 
opportunity  shall  occur,  and  the  funds  and  means  of  the  Company  shall 
allow  (but  subject  to  the  provisions  and  restrictions  of  the  act  7  &  8  Vict 
c.  110,  and  these  presents,  or  other  special  authority),  purchase  such 
lands  either  of  freehold  or  of  copyhold  or  customary  tenure,  and  either 
held  in  fee  simple  in  possession  or  for  any  certain  term  of  years  or  life 
in  possession  renewable  for  ever,  or  for  any  certain  term  of  years  in 
possession  whereof  not  less  than  five  hundred  years  shall  be  unexpired, 
as  they  shall  deem  proper,  for  the  purposes  of  the  Company,  to  be 
divided  among  shareholders  who  shall  have  paid  up  the  full  amount  .of 
their  shares,  and  shall  not  have  previously  received  allotments  in  respect 
thereof ;  which  shareholders,  so  entitled  to  allotments,  and  having,  at 
least  fourteen  days  before  the  day  appointed  for  making  any  allotment, 
sent  in  to  the  secretary  a  notice  requiring  to  be  put  upon  the  list  of 
qualified  shareholders  for  such  allotment,  are  hereinafter  called  <  qualified 
shareholders :'  and  the  directors  shall,  from  time  to  time,  divide  all  such 
lands  as  shall  have  been  so  purchased  into  allotments  of  two,  three,  and 
*firt8l  ^our  acres»  respectively,  or  as  *near  thereto  as  convenience  and  the 
.  -*  relative  values  of  the  different  portions  thereof  will  allow,  in  such 
manner  that  the  number  of  allotments  of  two  acres  each  shall  bear  to 
the  total  number  of  allotments  then  made  the  same  proportion  that  the 
number  of  qualified  shareholders  for  the  time  being  each  holding  only 
two  shares  (paid  up  and  in  respect  of  which  no  allotment  shall  have 
been  made)  shall  bear  to  the  total  number  of  qualified  shareholders  for 
the  time  being ;"  analogous  provision  as  to  the  number  of  allotments  of 
three  and  four  acres  respectively.  "  Before  making  any  such  division, 
the  directors  shall  cause  to  be  given  at  least  one  month's  notice  of  an 
extraordinary  general  meeting  for  the  purpose  of  allotting  such  lands ; 
in  which  notice  the  locality  or  localities  of  the  lands  to  be  allotted  shall 
be  specified.  At  such  meeting,  a  committee  of  allotment,  consisting  of 
seven  shareholders  not  qualified  to  receive  allotments,  shall  be  elected; 
and  the  committee  so  elected  shall,  at  such  meeting,  immediately  after 
their  appointment,  conjointly  with  the  directors  then  present,  proceed 
to  determine  by  lot  the  qualified  shareholders  by  whom  the  allotments 
shall  be  taken,  and  the  respective  allotments  which  they  respectively 
take.  T^e  allotments  of  two  acres  each  shall  be  first  allotted  to  quali- 
fied shareholders  each  holding  only  two  shares  (paid  up,  and  in  respect 
of  which  no;  allotment  shall  have  been  made) ;  such  allotments  shall  be 
numbered  in  arithmetical  progression  from  1  upwards,  and  written  on 
cards  of  equal  size,  and  placed  in  a  vessel  before  the  chairman  of  the 
meeting.     The  names  and  addresses  of  the  qualified  members,  with  the 
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numbers  of  their  respective  certificates,  shall  be  written  on  cards  of 
corresponding  number  and  size,  and  placed  in  *another  vessel  r*fi/w% 
before  the  chairman.  The  committee  of  allotment  shall  then  L 
appoint  two  disinterested  persons  to  draw  the  cards  containing  the  names 
of  the  qualified  shareholders  and  the  numbers  of  the  allotments  from 
each  vessels ;  and  the  members  shall  be  located  on  the  respective  allot- 
ments indicated  by  their  respective  prize  tickets.  And,  on  any  share- 
holder to  whom  all  allotment  shall  be  made  notifying  to  the  meeting  his 
intention  not  to  accept  such  allotment,  but  to  wait  until  some  future 
distribution,  his  allotment  shall  be  offered  in  succession  to  the  qualified 
shareholders  holding  only  two  such  shares  as  aftftresaid  who  shall  not 
have  received  any  allotment  at  such  meeting.  In  like  manner  the 
allotments  of  three  acres  each  shall  then  be  allotted  to  qualified  share- 
holders each  holding  three  such  shares  as  aforesaid ;  and  the  allotments 
of  four  acres  each  shall  then  be  allotted  to  qualified  shareholders  each 
holding  four  such  shares  as  aforesaid.  Provided  always,  that  it  shall  be 
lawful  for  the  directors,  instead  of  allotting  any  land  or  property  which 
they  may  have  purchased  as  aforesaid,  to  sell  or  otherwise  dispose  of 
the  same,  or  any  part  thereof,  or  interest  therein,  for  the  benefit  of  the 
Company." 

"  Sums  to  be  expended  on  allotments.  68.  Before  any  shareholder 
receives  possession  of  his  allotment,  the  directors  shall  cause  to  be 
erected  thereon  a  cottage,or  dwelling,  and  to  be  expended  in  the  fencing^ 
cultivating,  and  putting  in  order  of  the  land,  and  in  the  purchase  of 
stock,  implements,  and  furniture,  to  be  delivered  to  such  shareholder  as 
his  own  property,  or  otherwise  for  the  benefit  of  such  shareholder,  the 
sum  of  152.  in  respect  of  two  shares,  the  sum  of  222.  10s.  in  respect 
of  three  shares,  and  the  sum  of  30/.  in  respect  of  four  *shares ;  p+fil  ^ 
part  of  which  amount,  not  exceeding  one-fourth  part  thereof, 
may,  at  the  option  of  the  directors,  be  delivered  to  the  shareholders  in 
money.  In  selecting  workpeople  for  any  of  the  above  purposes,  the 
directors  shall  give  the  preference  to  the  shareholders  in  the  Company, 
being  competent." 

"  What  estaU.in.  69.  Each  allotment  shall  be  conveyed  to  the  share- 
holder entitled  to  it  in  fee  simple,  or  for  other  the  estate  and  interest 
which  shall  have  been  purchased,  charged  with  a  rent-charge  of  like 
duration  for  the  benefit  of  the  Company,  to  be  secured  in  such  manner 
as  the  directors  shall  think  fit.  The  amount  of  such  rent  shall  be  deter- 
mined by  the  total  amount  of  money  which  shall  have  been  expended 
bj  the  Company  in  and  about  the  purchase  of  the  land,  and  the 
improvement  and  cultivation  thereof,  and  building  thereon ;  so  that  there 
shall  be  payable  a  perpetual  yearly  rent-charge  of,  or  after  the  rate  of, 
52.  for  every  1002.  which  shall  have  been  so  expended,  and  in  proportion 
for  any  greater  or  less  amount/* 

"  70.  The  rent-charges  which  shall  be  secured  upon  the  several  allot- 
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ments  shall  be  either  retained  for  the  benefit  of  the  company,  or  sold  or 
mortgaged,  or  otherwise  dealt  with,  as  the  directors  shall  think  fit." 

"  Dividends,  when  to  be  declared.  71.  The  ordinary  general  meeting 
may,  from  time  to  time,  whenever  the  funds  and  property  of  the  Com- 
pany shall  exceed  the  amount  necessary  to  provide  allotments  for  all 
the  shareholders  for  the  time  being  who  shall  have  paid  up  the  full 
amount  of  their  shares,  declare  an  equal  dividend  on  each  share,  out 
of  tho  clear  profits  of  the  Company ;  such  dividend?  not  to  exceed  a 
sum  to  be  recommended  by  the  directors,  and  to  be  paid  forthwith  by 
♦fill!  *ne  *trea8Urer  t0  tne  respective  shareholders  whose  shares  shall 
J  have  been  fulty  paid  up,  and  to  be  carried  to  the  account  of  the 
respective  shareholders  whose  shares  shall  not  have  been  fully  paid  up, 
in  augmentation  of  the  amount  which  they  shall  respectively  have  paid 
up :  subject  nevertheless,  in  all  cases,  to  such  claims  as  the  Company 
may  have  against  such  respective  shareholders." 

<<  When  may  be  retained  by  Company.    72.  The  dividend  on  any  share 
which  shall  not  belong  to  any  legal  and  registered  owner  shall  be  retained        j 
by  the  Company  until  claimed  by  some  legal  and  registered  owner  thereof, 
or  by  some  person  entitled  under  clause  58  to  receive  the  same." 

"  When  forfeited.  73.  Any  dividend  on  any  share,  which,  being  pay- 
able, shall  not  be  claimed  within  three  months  after  the  same  shall  have 
been  declared,  shall  be  invested  by  the  directors  on  government  or  real 
security;  and,  if  not  claimed  within  six  months  .after  the  same  shall  have 
been  declared,  shall  be  forfeited  to  the  Company." 

"74.  No  interest  shall  be  demandable  in  respect  of  any  dividend." 

"  Directors  may  purchase  shares.  75.  The  directors  may,  from  time 
to  time,  purchase  for  the  benefit  of  the  Company,  and  at  such  price  as 
they  shall  think  fit,  any  share  or  shares  which  shall  have  been  fully  paid 
up,  and  in  respect  of  which  an  allotment  shall  have  been  made." 

The  writ  further  recited  that  the  deed  was  and  is  accompanied  by  a 
schedule  containing  the  particulars  required  by  the  said  act,  set  forth 
as  is  therein  mentioned,  that  is  to  say,  the  name  of  the  Company,  Ac. 
*fil  91  (averr*ng  compliance  with  the  several  requisitions  of  stat.  *7  k 
J  8  Vict.  c.  110,  s.  7) ;  and  that  the  said  deed,  and  a  complete 
abstract  or  index  thereof,  were  on  25th  March,  1847,  approved  of  by 
defendant,  as  Registrar :  That,  after  the  renewal  of  the  certificate,  via., 
on  23d  October,  1848,  the  promoters  of  the  Company  produced  to  de- 
fendant, as  such  Registrar,  the  deed  of  settlement,  together  with  the 
said  abstract  or  index  thereof,  so  approved,  &c,  and  also  a  copy  of  such 
deed,  for  the  purpose  of  registering  the  same  then  or  as  soon  after  such 
production  as  conveniently  might  be,  and  then  requested  defendant,  as 
such  Registrar,  to  renew  the  certificate  of  provisional  registration,  and 
to  register  the  copy  of  the  deed,  and  to  grant  a  certificate  of  complete 
registration,  according  to  the  said  act :  That  a  reasonable  time  for  renew- 
ing, &c,  and  for  registering,  &c,  and  for  granting  the  certificate  of 
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complete  registration,  has  elapsed;  and  that  defendant  might,  long 
before  the  issuing  of  the  writ,  have  conveniently  renewed,  &c. :  Yet  that 
defendant,  not  regarding,  &c,  did,  upon  such  production  of  the  deed, 
&c,  neglect  and  refuse,  and  has  ever  since,  &c,  and  still,  &c,  to  renew, 
4c,  or  to  register,  Ac,  or  grant,  &c.,  pursuant  to  the  said  act ;  to  the 
great  damage,  ic,  and  contrary  to  the  form  of  the  statute,  &c.  The 
writ  then  commanded  the  defendant  to  renew  the  said  certificate  of  pro- 
visional registration  of  the  National  Land  Company,  and,  on  production 
of  the  said  deed,  abstract,  and  copy,  for  the  purpose  of  registering,  or  as 
soon  after  as  conveniently  might  be,  to  register  the  same,  and  grant  a 
certificate  of  complete  registration,  pursuant  to  the  statute,  &c. ;  or  to 
show  cause,  Ac. 

Return.  That  the  said  Company,  at  the  time  when  the  said  promoters 
of  the  said  Company  produced  to  ^defendant,  as  such  Registrar,  ~^  ~ 
the  said  deed  of  settlement  together  with  the  said  abstract,  &c,  ^ 
and  copy,  &c,  for  the  purpose  of  registering  the  same,  and  requested 
him  as  such  Registrar  as  aforesaid  to  renew,  &c,  and  to  register  the 
copj,  4c,  and  to  grant  a  certificate,  &c,  was  not,  nor  is,  nor  ever  has 
the  same  been,  a  joint  stock  company  established  for  any  commercial 
purpose,  or  for  any  purpose  of  profit,  or  for  the  purpose  of  assurance  or 
insurance,  within  the  meaning  of  the  said  act  of  parliament.  That,  by 
and  under  the  provisions  of  the  said  deed  of  settlement,  power  and 
authority  is  given  to  the  said  Company,  or  to  the  directors  and  share- 
holders thereof,  or  some  of  them,  to  sell  and  expose  to  sale  houses  and 
lands  by  way  of  lottery,  and  by  lots,  tickets,  numbers,  or  figures,  con- 
trary to  the  form  and  effect  of  the  statutes  in  such  case  made  and  pro- 
vided. That  the  said  Company  has  always,  from  the  time  of  the 
formation  thereof,  consisted  of  more  than  six  persons ;  and  that,  at  the 
time  first  hereinbefore  mentioned,  and  from  thence  hitherto,  the  said 
Company  has  been,  and  still  is,  a  banking  company ;  and  the  said  Com- 
pany has  always,  during  the  time  last  aforesaid,  carried  on,  and  still 
does  carry  on,  the  trade  and  business  of  bankers,  in  copartnership,  in 
England,  at  a  place  not  exceeding  the  distance  of  sixty-five  miles  from 
London ;  that  is  to  say,  at  a  certain  house,  being  No.  144  High  Holborn 
in  the  county  of  Middlesex ;  and  that  the  shares  in  the  said  Company, 
daring  all  the  time  last  aforesaid,  have  been,  and  still  are,  shares  of  less 
amount  than  100/.  each;  that  is  to  say,  of  the  amount  of  1/.  6s.  each; 
and  that  the  said  Company  has  so  carried  on,  and  still  does  carry  on, 
the  trade  and  business  of  bankers  in  England,  as  aforesaid,  otherwise 
than  by  virtue  of  letters  patent  granted  by  *Her  Majesty  accord-  [-*/»..  ^ 
ing  to  the  provisions  of  an  act  of  parliament,  &c.  (7  &  8  Vict.  c.  *• 
113,  "  to  regulate  joint  stock  banks  in  England"),  contrary  to  the  form 
and  effect  of  the  statutes,(<z)  Ac. 
General  demurrer.     Joinder. 

(a)  See  stats.  3  A  4  W.  4,  e.  98,  ss.  2,  3;  7  A  8  VioL  c  32. 

vol.  xv.— 46  2  H 
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The  demurrer  was  argued  in  last  Easter  term. (a) 

Peacock,  for  the  Crown.  First,  the  Company  is  established  for  & 
"  purpose  of  profit,"  within  the  meaning  of  stat.  7  &  8  Vict.  c.  110,  s. 
2.  By  the  recital  of  the  indenture  it  appears  that  the  Company  is 
formed  for  purchasing  land,  and  raising  a  fund  out  of  which  moneys  are 
to  be  applied  to  the  benefit  of  members,  being  allottees  of  land.  Clause 
3  of  the  deed  of  settlement  explains  that  purpose  further.  Clause  39 
provides  for,  among  other  things,  a  dividend  of  profits.  By  the  proviso 
in  clause  67,  the  directors  may  sell  land  for  the  benefit  of  the  Company. 
By  clause  68,  a  sum  may  be  laid  out  in  building  on,  stocking,  &c,  the 
land  of  any  allottee ;  or  part  may  be  delivered  to  him  in  money.  Then, 
by  clause  69,  a  rent-charge  is  reserved  to  the  Company  itself.  By 
clause  70  such  rent-charges  may  be  sold  by  the  Company.  Clause  71 
provides  for  dividends,  when  the  funds  amount  to  more  than  is  wanted 
for  providing  allotments  for  all  the  shareholders.  The  object  of  stat.  7 
&  8  Vict.  c.  110,  as  far  as  can  be  inferred  from  the  preamble,  was  to 
prevent  the  formation  of  companies  which  were  likely  to  mislead  the 
public :  and,  with  that  view,  merely  provisional  registration  is  allowed 
till  the  deed  is  approved  of.  But  there  can  have  been  no  *inten- 
J  tion  to  exclude  bon&  fide  companies  like  the  present :  these  are 
for  the  purpose  of  profit,  unless  it  can  be  said  that  a  benefit  building 
society  is  not  for  the  purpose  of  profit,  which  would  be  contrary  to  the 
meaning  of  the  Legislature,  as  appears  from  its  having  been  thought 
necessary  to  except  benefit  building  societies  in  sect.  2.  In  the  case  of 
those  societies,  by  stat.  6  &  7  W.  4,  c.  32,  s.  2,  bonuses  may  be  received ; 
which  would  make  the  profit  there  analogous  to  the  profit  here.  The 
land  is  taken  only  with  the  view  of  carrying  on  the  business,  and  as  the 
business,  of  the  Company.  The  complete  registration  will  indeed  make 
them  a  corporation ;  and,  so  far,  land  may  be  held  by  them :  but,  by 
sect.  25  of  stat.  7  &  8  Vict.  c.  110,  they  can  hold  such  land  only  (besides 
land  to  be  occupied  as  a  place  of  business)  "  as  the  nature  of  the  busi- 
ness of  the  Company  may  require ;"  and  for  this  they  must  have  the 
license  of  the  Board  of  Trade.  But  the  Registrar  cannot  judge  whether 
a  license  will  or  will  not  be  granted :  and  this  circumstance  therefore 
can  afford  no  ground  for  his  refusing  the  certificate  of  complete  regis- 
tration. Till  the  registration  be  completed,  the  Company  cannot  apply 
to  the  Board. 

Secondly :  the  scheme  is  not  illegal  as  being  in  the  nature  of  a  lottery. 
(No  decision  having  been  pronounced  on  this  point,  the  argument  is  not 
reported(ft)). 

Thirdly :  it  does  not  appear  from  the  deed  that  the  Company  is  a 

(a)  April  24th.   Before  Lord  Campbell,  O.  X,  Pattksok,  Wiqhtman,  and  Erlb,  Ja. 

(b)  Reference  was  made  to  6  Bythewood's  Selection  of  Precedents,  529  (by  Jaiman) ;  2  Blarkct. 
Com.  189 ;  stat  10  A  11  W.  3,  o.  17  ;  Regina  v.  Sbortridge,  1  Dowl  A  L.  855 ;  stat  9  Ann.  c.6 ; 
stat.  8  G.  1,  a.  2;  stat  12  G.  2,  c.  28;  Silver  v.  Barnes,  6  New  O  180;  Cntbill  v.  Kingdom, 
I  Exch.  494,  504.  f 
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banking  company :  and  the  Registrar  is  not  entitled  to  refuse  registration 
on  a  surmise  that  *the  Company  exists  for  purposes  not  shown  by  r+a+a 
the  deed.  By  sect.  25,  the  Company  will  be  enabled  to  carry  on  *~ 
business  "only  according  to  the  provisions  of  this  act,  and  of  such  deed." 
[Lord  Campbell,  C.  J.  I  think  you  may  wait,  as  tc*this  point,  for  the 
argument  on  the  other  side :  we  will  then  hear  you  in  reply,  if  neces- 
sary.] 

Sir  John  Jemis,  Attorney-General,  contra.  First,  the  Company  is 
Dot  established  "for  any  commercial  purpose,  or  for  any  purpose  of 
profit."  These  two  purposes  are  ejusdem  generis,  and  have  nothing  in 
common  with  the  object  of  a  company  which  buys  land  for  the  purpose 
of  distributing  it  among  the  members.  No  inference  can  be  drawn  from 
the  exception  as  to  "benefit  building  societies."  Such  an  argument 
would  show  that  schools  and  scientific  and  literary  institutions  are 
established  for  purposes  of  profit,  for  they  also  are  expressly  excepted : 
the  exception  was  introduced  to  exclude  those  kinds  of  companies  which 
ordinarily  are  established  and  regulated  by  special  acts  of  parliament. 
Some  statutory  exemptions  from  poor  rate  may  be  classified  in  the  same 
way.  Lord  Cottknham,  in  Ex  parte  Barber,  1  Macnaghten  &  G.  176, 
182,  considered  the  words  in  stat.  7  &  8  Vict.  c.  110,  s.  2,  "for  any 
commercial  purpose,  or  for  any  purpose  of  profit,"  equivalent  to  the 
words  in  stat.  7  &  8  Vict.  c.  Ill,  s.  1,  "any  commercial  or  trading 
purposes."  The  sales  which  have  been  relied  upon  have  merely  the 
effect  of  raising  money  to  be  laid  out  again  in  providing  allotments. 
And  the  scheme  itself  will  not  for  some  hundreds  of  years  reproduce 
to  all  the  shareholders  the  money  which  they  invest.  *Clause  39  r#fi17 
speaks  of  an  allotment  of  land,  or  dividend  of  profits.  That  di-  *• 
vidend  however,  by  clause  71,  can  arise  only  when  there  is  something 
beyond  the  funds  necessary  to  provide  allotments  for  all  the  shareholders. 
The  result  actually  contemplated,  by  any  one  shareholder,  is  a  preference 
in  the  order  in  which  the  several  shareholders  are  to  obtain  a  return 
of  their  capital.  The  purpose  of  this  Company  does  not  approach  to  the 
"purpose  of  profit"  intended  by  the  statute  so  nearly  as  that  of  a  com- 
pany would  which  might  be  established  merely  to  buy  land  and  sell  it 
at  a  profit ;  which,  however,  would  clearly  not  be  a  company  within 
sect.  2. 

Secondly:  this  scheme  is  illegal,  as  amounting  to  a  lottery.  (The 
argument  on  this  point  is  omitted.) 

Thirdly :  the  return  shows  that  this  is  a  banking  Company.  .  It  is 
true  that  the  fact  does  not  appear  from  the  deed :  but,  if  the  Court  see 
that  this  is  a  Company  which,  for  any  reason,  ought  not  to  be  regis- 
tered, the  mandamus  will  be  refused,  even  at  this  stage.  Suppose  the 
return  stated  that  the  Company  was,  in  fact,  established  for  an  immoral 
object.  [Lord  Campbell,  C.  J.  How  would  registration  aid  them  in 
carrying  that  into  effect  ?]     It  would  cover  the  purpose.     It  is  not 


617  EEGINA  v.  WHITMARSH.  T.  T.  1860. 

merely  as  if  the  parties  forming  this  Company  were  likewise  associated 
for  an  immoral  purpose :  the  return  shows  that  the  Company,  as  the 
Company,  carries  on  banking. 

Peacock,  in  reply.  First,  a  profit  would  be  made  if  land  bought  for 
10002.  could  be  soltl  for  1500Z.,  or  rose  to  that  value.  [Lord  Campbell, 
C.  J.  Surely  that  profit  is  not  the  purpose  of  the  Company ;  allotment 
of  land  is  the  thing  contemplated.]  The  allotments  are  subject  to  rent- 
charges  payable  to  the  Company. 

*£i  81       lastly,  as  to  the  objection  that  this  is  a  banking  Company. 
J  [Lord  Campbell,  C.  J.    You  need  not  trouble  yourself  as  to 
that.     Patteson,  J.     It  is  not  as  if  the  deed  authorised  banking.] 

Our.  adv.  vuU. 

Lord  Campbell,  C.  J.,  in  this  term  (June  4th),  delivered  the  judg- 
ment of  the  Court. 

The  first  question  raised  upon  this  demurrer  was,  whether  The  National 
Land  Company  was  a  joint  stock  company  within  stat.  7  &  8  Vict  c 
110,  s.  2.  By  that  section  the  statute  is  applied  to  several  descriptions 
of  companies,  and,  among  them,  to  companies  established  for  any  pur- 
pose of  profit.  And  the  prosecutor  contended  that  this  Company  wm 
established  for  a  purpose  of  profit,  both*  because  the  directors  were 
empowered  to  sell  land  at  an  increased  price  beyond  the  purchase,  and 
also  because  the  rent-charges,  payable  by  the  allottees,  would  be  a  source 
of  profit.  But  it  appears  to  us  that  these  grounds  do  not  maintain  the 
proposition  contended  for. 

The  governing  purpose  of  the  Company,  according  to  the  provisions 
of  the  deed,  is  the  purchase  of  land  by  funds  raised  by  subscription, 
and  the  division  of  such  land  among  the  subscribers.  Each  subscriber 
or  shareholder,  to  whom  an  allotment  of  such  land  might  be  made,  would 
obtain  the  advantages  and  enjoyment  arising  from  the  ownership  in  seve- 
ralty, of  land,  with  the  buildings  and  other  improvements  placed  thereon : 
but  these  advantages  to  individual  shareholders  do  not  fall  within  the 
description  of  a  profit  to  the  Company  arising  from  its  funds,  and  were 
not  relied  on  in  the  argument.  With  respect  to  the  powers,  conferred 
*upon  the  directors,  of  selling  land  that  might  have  been  par- 
chased,  they  are  not  given  for  any  purpose  of  profit  by  purchase 
and  resale,  but  as  subsidiary  only  to  the  governing  purpose  of  providing 
allotments  in  respect  of  which  the  Bale  or  other  transfer  of  parcels  of 
land  might  occasionally  become  convenient.  It  would  be  accidental 
only  if  profits  arose  from  the  exercise  of  these  powers :  and  the  exer- 
cise of  them  was  clearly  not  the  purpose  for  which  the  Company  was 
established. 

With  respect  to  the  rent-charge  of  5  per  cent,  payable,  upon  the  outlay 
on  each  allotment,  by  the  allottee,  although  such  payments,  if  made, 
would  increase  the  funds  of  the  Company,  still  they  would  be  more  in 
the  nature  of  further  subscriptions  by  members  of  the  Company  than 
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profits  arising  from  labour  and  capital  employed  for  a  commercial  or 
trading  purpose.  The  rent-charge  would  become  due,  whether  the  allot- 
ment produced  an  y  profit  or  not:  and  the  effect  of  allotting,  as  described 
in  the  deed,  is  to  lend  the  purchase-money  to  the  shareholder  who  be- 
comes allottee,  upon  the  terms  of  his  paying  5  per  cent,  on  the  amount 
aod  securing  the  payment  thereof  upon  the  land  allotted. 

As  our  opinion  is  for  the  defendant  upon  this  first  point,  it  is  unneces- 
sary to  decide  the  further  question,  whether  the  objection  against  the 
legality  of  the  Company,  on  the  ground  of  an  alleged  infringement  of 
statutes  against  lotteries,  is  valid.  Judgment  for  defendant. 


*The  QUEEN  v.  The  Tithe  COMMISSIONERS  for  ENG-  [*620 
LAND  and  WALES. 

(In  the  Matter  of  the  Tithes  of  CLAPHAM  with  NEWBY.) 

The  award  to  be  made  by  Tithe  Commissioners  under  the  Commutation  Act,  6  A  7  W.  4,  c.  71, 
is  for  the  purpose  only  of  settling  disputes  between  tithe-owner  and  land-owner,  and  not  of 
deciding  questions  of  title  between  rival  claimants  of  tithe. 

Therefore,  where  tithes  of  agistment  were  claimed  by  both  rector  and  ricar,  and  the  vicar  called 
opoa  the  Commissioners  to  determine  such  claims  before  making  their  award, 

Held,  on  return  to  a  mandamus,  that  the  Commissioners  were  not  bound  so  to  determine,  the 
difference  not  being  one,  within  sect  46,  by  which  the  making  of  the  award  was  hindered; 
but  that  they  would  do  rightly  in  awarding  rent-charges  for  the  tithes,  including  that  of 
agistment,  to  the  parties  respectively  in  possession,  leaving  them  to  litigate  the  title  subse- 
quently, as  they  might  do,  under  sect  71,  notwithstanding  the  award. 

So  statement  appearing  as  to  the  receipt  of  agistment  tithe  by  any  party:  Held,  that  the 
Commissioner*  might  properly  oonaider  the  rector  as  the  person  in  actual  possession,  within 
sect  12  of  the  statute. 

Mandamus.  The  writ  recited  that  Her  Majesty  had  been  informed, 
on  behalf  of  the  Rev.  John  Marriner,  vicar  of  the  parish  of  Clapham  in 
Yorkshire,  that  in  pursuance  of  stat.  6  4  T  W.  4,  c.  71,  and  subsequent 
commutation  acts,  the  Tithe  Commissioners  had,  themselves,  and  by 
John  Job  Rawlinson,  Esq.,  an  Assistant  Commissioner,  taken  proceedings, 
and  held  meetings,  for  carrying  into  effect  in  the  said  parish  the  com- 
pulsory provisions  of  the  said  acts,  but  that  no  award  had  yet  been  made 
commuting  the  tithes  of  the  township  of  Clapham  with  Newby  in  the 
said  parish :  That  the  rectory  of  Clapham  is  appropriated  to  the  see  of 
Chester ;  and  that,  in  1813,  a  lease  of  the  said  rectory  was  granted  by 
the  then  bishop  to  certain  parties  therein  named,  by  whom  and  the  sur- 
vivor of  them  the  said  rectory  has  ever  since  been  and  still  is  held  in 
trust  for  the  landowners  of  the  said  parish :  And  that,  in  the  course  of 
the  said  proceedings,  a  question  and  difference  arose  *before  the  r*fioi 
Commissioners  touching  the  right  to  the  tithes  of  agistment, 
turnips,  and  potatoes,  coming,  growing,  arising,  and  renewing  within  the 
said  township,  no  one  being  in  the  actual  possession  or  receipt  of  the 
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said  tithes,  and  the  said  John  Marriner,  as  such  vicar,  having  claimed 
before  the  Commissioners  to  be  entitled  thereto,  and  having  laid  before 
them  certain  evidence  in  support  of  his  said  claim,  and  the  owners  of  the 
lands  in  the  said  township  and  their  trustee,  the  surviving  lessee  of  the 
said  rectory,  having  also  claimed  before  the  Commissioners  to  be  entitled 
to  the  said  tithes :  And  that,  at  a  meeting  duly  convened  and  held  before 
them,  and  which  was  attended  by  duly  authorized  agents  on  behalf  of 
all  the  said  parties  so  claiming  as  aforesaid,  and  also  by  an  attorney  or 
agent  for  and  on  behalf  of  the  Bishop  of  Chester  as  rector  of  the  said 
parish,  the  Commissioners  did,  after  hearing  the  said  several  parties, 
and  upon  consideration  of  the  evidence,  express  their  intention  to  make 
an  award  and  thereby  to  award  a  compensation  for  the  said  tithes  of 
agistment,  turnips,  and  potatoes  of  the  said  township,  by  a  separate  rent- 
charge  to  the  rector  and  his  lessees :  And  that  the  said  J.  Marriner,  as 
such  vicar,  did  then  and  there  object  to  their  making  such  award  without 
first  deciding  the  question  and  difference  which  had  been  so  as  aforesaid 
raised  before  them  touching  the  right  of  the  vicar  or  of  the  rector  or  his 
lessees  to  the  said  tithes ;  and  that  the  said  J.  M.,  as  such  vicar,  did 
then  and  there  call  upon  the  Commissioners  and  require  them,  before 
making  the  said  award,  to  decide  the  said  question  and  difference  by 
making  a  decision  as  to  the  person  entitled  to  the  said  last-mentioned 
tithes :  but  that  they  then  declined  and  still  decline  so  to  do,  in  contempt, 
♦6221  ^c">  anc^  *°  *^e  *great  damage,  &c,  of  the  said  J.  Marriner  as 
such  vicar,  &c. :  Whereupon  he  had  besought  remedy,  &c.  The 
writ  therefore  commanded  the  Commissioners  to  determine  and  decide 
the  said  question  and  difference  by  making  a  decision  as  to  the  person 
entitled  to  the  tithes  of  turnips,  potatoes,  and  agistment,  coming,  growing, 
&c,  withra  the  said  township  of  Clapham  with  Newby,  pursuant  to  the 
45th  section  of  stat.  6  &  7  W.  4,  c.  71 ;  or  that  they  should  show  cause,  4c. 
Return.  We,  the  Tithe  Commissioners,  &c,  certify,  &c. :  That,  be- 
fore the  issuing  of  this  writ,  viz.  on  12th  April,  1848,  the  said  J.  J. 
Rawlinson,  as  such  Assistant  Commissioner,  held  a  meeting  in  the  said 
parish  of  Clapham  for  the  purpose  of  commuting  the  tithes  of  the  said 
parish ;  and  that,  after  the  said  meeting,  viz.  on  1st  May,  1848,  the  said 
Assistant  Commissioner  prepared  a  draft  of  award,  whereby  he  assigned 
to  the  Bishop  of  Chester  and  his  lessee  of  the  said  rectory  a  rent-charge 
of  300/.  instead  of  all  the  praedial  tithes,  and  tithes  of  lamb  and  wool, 
arising  from  the  said  township  of  Clapham  with  Newby,  and  to  the  vicar 
of  the  said  parish  a  rent-charge  of  30/.  instead  of  all  the  mixed  tithes 
except  tithes  of  lamb  and  wool.  That,  on  15th  November,  1848,  the 
Assistant  Commissioner  held  a  further  meeting  in  the  parish  at  a  time 
and  place  appointed ;  and,  on  hearing  the  evidence  there  adduced,  he, 
on  24th  February,  1849,  and  before  this  writ  issued,  made  a  draft  of 
award.     The  return  then  set  out  the  draft  of  award,  in  which,  after 
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recitals  as  to  the  extent  and  description  of  lands  in  the  township,  the 
arbitrator  found  and  awarded  as  follows : 

"  And  whereas  I  find  that  there  is  of  right  due  and  payable  at  Easter,  to  the  vicar  for  the  time 
being  of  the  said  parish,  by  every  occupier  of  lands  *in  the  said  township,  the  sum 
of,"  ic;  specifying  sums  payable  in  lieu  of  the  tithes  of  milk,  honey,  and  swarms  of  [*623 
bees,  and  gardens  :  "  And  whereas  I  find  that  all  the  lands  of  the  said  township  are  ' 
jul.jfct  to  payment  of  all  manner  of  tithes  in  kind  except  as  aforesaid :  And  whereas  I  find  that 
the  Lord  Bishop  of  Chester,  in  right  of  his  see,  is  appropriate  rector  of  the  said  parish,  and  as 
such  is  entitled  to  all  the  tithes  other  than  and  ezeept  the  tithes  of  gardens,  milk,  pigs,  geese, 
egg*,  poultry,  honey,  and  swarms  of  bees,  arising  from  or  accruing  upon  or  in  respect  of  all  the 
lands  of  the  said  township ;  and  that  Charles  Ingle  by  of  the  said  parish,  Esquire,  holds  a  lease 
for  three  Urea  of  the  same  tithes  under  the  said  Lord  Bishop ;  and  that  the  vicar  for  the  time 
being  of  the  said  parish  of  Clapham  is  entitled  to  the  tithes  of  gardens,  milk,  pigs,  geese,  poultry, 
eggs,  honey,  and  swarms  of  bees,  arising  from  or  accruing  upon  or  in  respect  of  all  the  lands  of 
the  said  township :  And  whereas  I  have  estimated  the  clear  annual  value  of  the  tithes  of  the  said 
townrhip  in  the  manner  directed  by  the  said  act  of  parliament :  Now  know  ye,  that  I,  the  said 
J.  J.  R.,"  "do  make  this  my  award  of  and  concerning  the  premises,  that  is  to  say :  I  award  that 
the  annual  sum  of  330/.  by  way  of  rent-charge,  subject  to  the  provisionsof  the  said  act,  shall  be 
paid  to  the  said  C.  Ingleby,  his  heirs  and  assigns,  during  the  continuance  of  the  said  lease,  and, 
after  the  expiration  or  other  determination  thereof,  then  to  the  said  Lord  Bishop  and  his  suc- 
cessors in  the  aaid  see,  instead  of  all  the  tithes  other  than  and  except  the  tithes  of  gardens,  milk, 
pigs,  geese,  poultry,  eggs,  honey,  and  swarms  of  bees,  arising  from,  or  accruing  upon  or  in  re- 
spect of  all  the  lands  of  the  said  township:  Add  that  the  annual  sum  of  (fejfc,  also  by  way  of  rent- 
charge,  and  subject  to  the  provisions  aforesaid,  shall  be  paid  to  the  vicar  for  the  time  being  of 
the  sail  parish  of  Clapham,  instead  of  the  tithes  of  gardens,  milk,  pigs,  geese,  poultry,  eggs, 
honey,  and  swarms  of  bees,  arising  from,  or  accruing  upon  or  in  respect  of  all  the  lands  of  the 
said  township :  the  foregoing  rent-charges  to  be  in  lieu,  not  only  of  all  tithes  payable  in  kind, 
but  also  in  lieu  of  all  moduses,  compositions,"  Ac,  "for  tithes  payable  in  respect  of  all  or 
any  of  the  lands  of  the  said  township  of  Clapham  with  Newby  or  the  produce  thereof.  In 
testimony  whereof,"  Ac. 

The  return  further  stated  that,  after  the  last-mentioned  meeting,  and 
before  the  issuing  of  the  writ,  viz.,  15th  February,  1849,  the  Assistant 
Commissioner  reported  to  the  Commissioners  that  he  had  altered  his 
proposed  award  by  stating  that  the  vicar  was  entitled  to  the  tithes  of 
milk,  gardens,  pigs,  geese,  poultry,  eggs,  honey  and  swarms  of  bees,  and 
the  bishop  and  his  *  lessees  of  the  rectory  to  all  the  other  tithes 
of  the  township,  and  that  he  had  reduced  the  vicar's  proposed 
rent-charge  from  $01.  to  9?.,  and  increased  the  bishop's  from  §002.  to 
330J.  The  return  further  stated  that  the  Commissioners,  on  27th  Feb- 
ruary, 1849,  transmitted  a  copy  of  the  said  report  to  the  vicar,  and 
informed  him  that  they  were' willing  to  hear  what  he  might  have  to  urge 
against  the  Assistant  Commissioner's  decision,  but  should  otherwise  con- 
firm the  award  according  to  the  report.  That  accordingly,  before  the 
issuing  of  this  writ,  viz.,  on  14th  May,  1849,  a  meeting  was  held  before 
two  of  the  Commissioners,  the  Assistant  Commissioner*  being  present, 
which  meeting  was  attended  by  the  bishop's  solicitor,  and  by  counsel  and 
a  solicitor  on  behalf  of  the  vicar  and  the  lessees  of  the  rectory.  And 
that,  at  the  said  meeting*  the  vicar  objected  to  the  said  award,  and 
claimed  to  be  entitled  to  the  tithes  of  agistment,  turnips,  and  potatoes 
throughout  the  whole  of  the  parish,  and  insisted  either  that  the  said  award, 
as  regarded  the  said  township,  should  be  made  in  his  favour,  or  that  a 
decision  should  be  made  in  favour  of  the  rector  and  notified  to  the  vicar 
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in  writing  pursuant  to  the  45th  and  -46th  sections  of  the  said  act  (6  k 
7  W.  4,  c.  71).  -  "And  we,"  &c,  "further  certify,"  fcc,  "that,  after 
hearing  the  said  parties  at  the  said  meeting,  we  the  said  Tithe  Commis- 
sioners informed  the  said  vicar  that,  unless  a  successful  application  were 
made  to  Her  Majesty's  Court  of  Queen's  Bench  to  compel  us  the  said 
Tithe  Commissioners  to  decide  a  question  of  title,  we  the  said  Commis- 
sioners should  award  a  compensation  for  the  said  tithes  of  agistment, 
turnips,  and  potatoes  by  separate  rent-charge  to  the  rector  of  the  said 
*A9VI  Par*sh  aRd  hi8  lessees :  Which  said  ^compensation  we  the  said 
J  Tithe  Commissioners  have  not  yet  awarded  to  the  said  rector  or 
his  lessees,  in  order  to  enable  the  said  vicar  to  apply  to  this  honourable 
Court.  Wherefore  we  the  said  Tithe  Commissioners  have  not  decided 
the  said  question  and  difference." 

Plea  (after  protesting  insufficiency  of  the  return) :  That  the  said 
question  and  difference  in  the  said  writ  and  return  mentioned  arose  at 
the  first  meeting  in  the  said  return  mentioned,  and  therein  stated  to  hare 
been  holden  by  J.  J.  Rawlinson,  in  the  said  return  also  mentioned,  on 
the  12th  day  of 'April,  1848 ;  and  that  the  said  question  and  difference 
has  ever  since  been  and  still  is  pending,  undetermined,  and  undecided. 
Verification. 

General  demurrer.  Joinder.  The  demurrer  was  argued  in  this 
term.(a) 

Peacock,  for  the  defendants.  The  Commissioners  desire  only  to  know 
whether  they  ought  to  determine  a  question  of  title  between  rival  claim- 
ants of  tithe,  considering  this  as  a  difference  whereby  the  making  of  an 
award  is  hindered,  within  sect.  45  of  j tat.  6  &  7  W.  4,  c.  71 ;  or  whether 
the  claimants  should  not  be  left  to  try  the  question  at  law,  which  might 
be  done  by  a  distress  for  the  rent-charge,  and  action  for  distraining. 
The  argument  on  the  other  side  is  that  the  Commissioners  ought  to 
decide  this  point  before  making  their  award,  because  the  award  will  be 
conclusive.  But  that  is  not  so.  If  the  award  were  conclusive  on  this 
*fi9fi1  P°*nt  lt  would  likewise  be  conclusive  on  *others ;  and  this  will 
-J  apply  to  awards  already  made,  though  there  has  been  no  intention 
'in  the  Commissioners  to  conclude  the  points,  and  no  question  upon  them 
raised  by  the  parties.  The  language  of  sects.  45  and  46  evidently  shows 
that  the  disputes  there  contemplated  are  between  the  tithe-owner  and 
tithe-payer,  not  between  rival  claimants  of  the  tithe.  The  object  of 
the  award  is  to  settle  the  amount  of  rent-charge ;  this  appears  by  the 
terms  of  sect.  50  as  to  the  making  of  an  award,  and  by  the  clauses 
(sect.  17,  Ac.)  which  enable  parishes  to  fix  the  rent-charge  by  an  agree- 
ment. The  form  of  such  agreement,  which»stands  in  lien  of  an  award, 
is  pointed  out  by  sect.  21.  It  is  to  state,  among  other  things,  "  which 
of  the  said  tithes,  moduses,"  &c,  "  are  payable  to  the  tithe-owner,  or  if 

(a)  Jane  1st  Before  Lord  Campbell,  C.  J.,  and  Erlk,  J.  Pattejos  and  Coleridge,  J&» 
were  at  the  Criminal  Court  of  Appeal 
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there  is  more  than  one  tithe-owner  to  each  of  the  several  tithe-owners 
in  the  said  parish,  distinguishing  in  what  right  every  such  tithe-owner  is 
entitled :"  but  the  agreement  would  clearly  not  be  conclusive  upon  rival 
claimants.  The  landowners  assembled  at  a  parochial  meeting  to  settle 
such  agreement  would  not  try  questions  of  title:  the  "  tithe-owner,"  for 
the  purpose  of  their  agreement,  would  be,  according  to  the  definition  in 
sect.  12,  the  person  "  in  the  actual  possession  or  receipt."  The  same 
construction  applies  in  the  case  of  an  award.  And,  if  there  has  been 
no  actual  receipt  of  the  particular  tithes  now  in  question,  the  rector,  as 
the  person  prim&  facie  entitled,  will  be  deemed  to  have  the  possession. 
The  refusal  of  the  Commissioners  to  entertain  this  question  of  title  is 
supported  by  the  decision  and  language  of  the  Court  in  Edwards  v. 
Bunbury,  3  Q.  B.  885  (E.  C.  L.  R.  vol.  43).  Sect.  71  preserves  to 
"any  person  *having  any  interest  in  or  claim  to  any  tithes,"  or  r+fi97 
charge  or  encumbrance  thereon,  before  the  passing  of  the  act,  the  *- 
same  right  or  claim  upon  the  rent-charge,  and  the  same  remedies,  as  if 
his  right  or  claim  had  accrued  after  the  commutation.  Nothing,  there- 
fore, will  prevent  the  vicar  from  asserting  his  title  after  the  award  shall 
have  been  made. 

Manisty,  contnL  If  the  Commissioners  have  power  to  decide  this 
question,  they  are  bound  to  do  so :  great  injustice  might  arise  from  their 
refusal.  In  cases  of  exemption  under  Lord  Tenter  den's  Act  (2  &  3  W. 
4,  c.  100),  it  would  seem  that  an  award  could  not  properly  be  made 
without  first  deciding  to  whom,  if  to  any  one,  the  tithes  are  payable. 
Suppose  a  rector  and  a  vicar  to  be  the  claimants  of  tithes  which  have 
not,  within  the  time  of  living  memory,  been  paid  to  either,  and  suppose 
the  proof  of  non-payment  to  be  carried  back  far  enough  to  bar  the  claim 
of  the  rector,  but  not  the  claim  of  the  vicar.  The  Commissioners  would 
be  bound  to  decide  to  which  of  these  claimants  the  tithes  would  have 
been  payable  if  Lord  Tenter  den's  Act  had  never  passed;  because,  until 
that  question  is  disposed  of,  it  cannot  be  ascertained  whether  any  tithes 
remain  to  be  commuted. (a)  If  this  be  so,  it  follows  that  the  Commis- 
sioners have  the  power,  in  some  cases  at  all  events,  to  decide  a  question 
of  title ;  and,  if  they  have  that  power  in  some  cases,  why  should  they 
not  have  it  in  all  ?  Both  convenience  and  justice  seem  to  require  that, 
wherever  there  are  two  rival  claimants,  a  "  decision"  should  be  made  by 
the  Commissioners  under  sect.  45,  before  they  proceed  to  frame  an  award 
under  *sect.  50.  It  would  then  be  open  to  the  claimant  against  r**9Q 
whom  the  "  decision"  is  made  to  try  the  question  of  title  between  *• 
himself  and  the  other  claimant,  by  bringing  an  action  under  the  46th 
section :  whereas,  if  the  Commissioners  proceed  at  once  to  award,  with- 
out deciding  the  question  of  title,  the  landowner  may,  and  in  many  cases 
will,  be  subject  to  litigation  in  respect  of  a  matter  in  which  he  really  has 
no  concern.  This  Court  has  before,  under  sect,  45,  prohibited  the  Com- 
fa)  See  Edwards  «.  Banbury,  3  Q.  B.  892,  893  (E.  C.  L.  R.  vol.  43). 
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missioners  from  proceeding  to  award  until  a  preliminary  question  was 
decided ;  Regina  v.  The  Tithe  Commissioners,  Re  Crosby-upon-Eden 
Commutation. (a)  [Lord  Campbell,  C.  J.  That  was  where  a  suit  had 
been  commenced  before  the  Tithe  Commutation  Act  passed,  and  was  stiil 
pending ;  a  case  within  the  express  provision  of  sect.  45.]  It  shows  at 
least  that  the  Commissioners  have  power  to  suspend  their  award  till  a 
preliminary  point  is  determined.  If  the  question  be  whether  the  dispute 
hinders  the  making  of  an  award,  this  does  so.  By  sect.  21  a  parochial 
agreement  must  show  to  whom  the  tithes  are  payable :  an  award  made  in 
the  absence  of  such  agreement  must  do  the  same.  Sect.  12  defines  a 
tithe-owner  as  the  person  "  in  the  actual  possession  or  receipt"  of  the 
tithes :  "actual"  must  have  some  meaning;  and  it  may  be  that,  if  a  per- 
son is  in  the  actual  as  opposed  to  the  constructive  possession,  the  Com- 
missioners would  be  warranted  in  awarding  the  rent-charge  to  him,  subject 
to  future  dispute.  The  necessity  of  ascertaining  the  person  to  whom  the 
tithes  are  payable  appears  also  from  sects.  54,  55,  66,  67.  By  the  last 
clause  the  remedy  for  recovery  of  a  rent-charge  is  by  distress  and  entry 
*fi9Ql  on'y#     -^ne  v'car  could  *not  distrain  for  a  rent-charge  awarded  to 

■*  the  rector.  If  he  attempted  it,  the  answer  would  be  that  the 
award  was  final.  [Lord  Campbell,  C.  J.  He  must  avail  himself  of 
sect.  71.]  The  question  would  then  be,  if  one  party  produced  the  en- 
dowment and  another  the  award,  which  should  prevail.  In  Clarke  r. 
Yonge,  5  Beav.  523,  an  agreement  under  the  act  was  made  between  the 
rector  and  landowner,  to  which  the  plaintiffs,  as  owners  of  the  adrow- 
son,  had  consented ;  and  the  agreement  had  been  confirmed  by  the 
Commissioners :  after  the  rent-charge  had  been  fixed,  the  plaintiffs  dis- 
covered that  they  had  a  right  (not  noticed  in  making  the  agreement)  to 
a  portion  of  the  tithes ;  and,  although  this  fact  was  established,  the 
plaintiffs  had  no  remedy  but  by  filing  a  bill  in  equity  for  a  portion  of  the 
rent-charge ;  the  Court  of  equity  having  jurisdiction,  even  where  a  legal 
title  is  vested,  if  there  has  been  mistake  or  fraud ;  and  relief  was  granted 
accordingly.  In  the  present  case,  this  Court,  being  apprised  of  the 
facts,  will  not  drive  parties  to  a  litigation  in  equity.  Edwards  v.  Bun- 
bury,  3  Q.  B.  885  (E.  C.  L.  R.  vol.  43),  was  a  case  only  between  tithe- 
owner  and  land-owner ;  the  parties  to  the  particular  suit  were  not  rival 
claimants  to  tithes ;  and  that  sufficiently  accounts  for  the  decision.  In 
University  College  v.  Garton,  10  Q.  B.  760  (E.  C.  L.  R.  vol.  59),  the 
question  raised  on  the  feigned  issue  was  "  whether  the  lands  were  liable 
'  to  render  to  the  vicar  for  the  time  being  of  the  said  parish  any  manner 
of  tithes :' "  and  this  was  held  right,  though  it  was  objected  that  the 
form  of  issue  brought  into  question  the  vicar's  title.  [Lord  Campbbix, 
C.  J.  There  no  other  claimant  appeared  than  the  vicar :  the  question 
*fi«*m  was  between  landowner  and  tithe-owner.] 

*      *Peaeock9  in  reply.     As  to  the  supposed  difficulties  under  the 

(a)  Trinity  term,  June  12th,  1849.    Ante,  toL  13. 
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Limitation  Act,  the  case  suggested  would,  in  each  instance,  arise  en- 
tirely between  landowner  and  tithe-owner.  And  here  no  question  is 
raised  whether  or  not  the  lands  are  exempt  from  tithe :  their  liability  is 
admitted.  In  Girdlestone  v.  Stanley,  8  Y.  k  Coll.  (Eq.  Exch.)  421,t 
Alderson,  B.,  distinctly  laid  it  down  that  the  Commissioners  have  no 
power  under  sect.  45  to  decide  upon  the  subject-matter  of  any  depending 
suit,  farther  than  may  be  necessary  for  removing  impediments  to  the 
making  of  the  award.  The  case  Re  Crosby-upon-Eden  Commutation(a) 
is  consistent  with  that  proposition.  Clarke  v.  Yonge,  5  Beav.  523,  shows 
that  the  adjudication  of  the  Commissioners  is  not  final.  Any  difficulty 
supposed  to  arise  from  the  provision  in  sect.  67  as  to  the  mode  of  re- 
covering arrear  of  rent-charge  is  removed  by  sect.  71.  The  Commis- 
sioners here  have  proposed  to  apportion  the  rent-charge  on  the  different 
descriptions  of  tithe,  so  as  to  facilitate  a  trial  of  the  right :  but,  if  this 
course  be  not  taken,  the  question  is  one  which-  a  Court  of  equity  can  welf 
deal  with.  Our.  adv.  vult. 

Lord  Campbell,  C.  J.,  in  this  term  (June  5th),  delivered  the  judg- 
ment of  the  Court. 

In  this  case,  which  was  argued  before  my  brother  Erlb  and  myself, 
the  question  is  whether  the  Tithe  Commissioners,  before  executing  their 
award  for  a  commutation  of  tithes  in  the  parish  of  Clapham  in  the  county 
of  York,  are  bound  to  decide  a  question  between  *the  rector  and  r^a^tt 
the  vicar,  which  of  the  two  is  entitled  to  the  tithes  of  turnips,  ^ 
potatoes,  and  agistment.  #  The  material  parts  of  the  case,  as  they  ap- 
pear upon  the  mandamus  and  return,  are  these.  In  the  course  of  the 
proceedings  with  a  view  to  a  commutation  of  tithes  in  this  parish,  a 
dispute  arose  as  to  whether  tithes  for  turnips,  potatoes,  and  agistment, 
which  had  not  been  collected  for  a  great  many  years,  were  due,  and 
whether  they  belonged  to  the  rector  or  the  vicar.  The  Commissioners 
decided  that  these  tithes  were  due,  but  declined  to  decide  whether  they 
belonged  to  the  rector  or  the  vicar,  and  caused  a  draft  of  an  award  to  be 
prepared,  by  which,  estimating  the  rent-charge  in  respect  of  them  at  a  sepa- 
rate and  distinct  amount,  they  proposed  to  state  that  the  lessee  of  the 
rector,  as  the  person  in  possession,  was  entitled  to  this,  leaving  it  to  the 
vicar  hereafter  to  litigate  the  question  if  he  should  think  fit.  On  the 
part  of  the  vicar  it  is  contended  that  they  are  bound,  under  the  45th 
section  of  stat.  6  &  7  W.  4,  c.  71,  to  decide  the  question  of  title  before 
making  the  award. 

There  is  no  specific  direction  contained  in  the  statute,  applicable  to 
such  a  case.  Supposing  that  the  words  in  the  commencement  of  the 
section  referred  to,  "touching  the  right  to  any  tithes,"  mean  the  title 
to  tithe*  between  rival  claimants,  there  was  no  suit  pending  touching  the 
right  to  these  tithes  when  the  act  passed,  or  afterwards.  This  question 
has  nothing  to  do  with  "  the  existence  of  any  modus  or  composition  real, 

(a)  Trinity  term,  Jane  12th,  1849.    Ante,  toI.  13. 
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or  prescriptive  or  customary  payment,  or  any  claim  of  exemption  from 
or  non-liability  under  any  circumstances  to  the  payment  of  any  tithes,1' 
"  or  touching  the  situation  or  boundary  of  any  lands :"  the  vicar  is 
*RQ9l  *tneref°re  confined  to  the  position  that  this  is  a  "  difference" 
***  whereby  the  making  of  the  award  is  "  hindered."  If  it  be,  the 
Commissioners  are  bound  to  decide  it,  and  their  decision  is  final  and 
conclusive.  They  say  that  they  are  only  bound  to  decide  questions 
which  must  be  decided  before  they  can  properly  estimate  the  amount  of 
rent-charge  which,  on  the  commutation,  is  to  be  substituted  for  tithe  in 
kind  or  a  modus ;  and  that  this  difference  as  to  the  title  to  these  tithes 
of  turnips,  potatoes,  and  agistment  in  the  parish  of  Chapham  does  not 
hinder  them  from  making  their  award. 

If  the  award  in  the  form  proposed  would  conclusively  vest  the  right 
to  the  tithes  in  the  rector,  we  should  be  of  opinion  that  the  Commis- 
sioners are  wrong,  and  that,  before  they  proceed  to  make  their  award, 
the  difference  must  be  decided :  but  it  seems  to  us  that  after  the  award 
is  made  the  question  of  title  to  the  tithes  will  remain  open. 

The  learned  counsel  for  the  vicar  chiefly  relied  upon  the  21st  section 
of  the  Act,  giving  the  form  of  the  parochial  agreement,  which  is  to  dis- 
tinguish "  if  there  is  more  than  one  tithe-owner,  the  sum  payable  to 
every  such  tithe-owner :"  the  argument  being  that,  before  stating  who 
is  the  tithe-owner,  the  question  of  title  to  the  tithes  must  be  determined. 
But,  turning  to  the  12th  section,  we  find  that  "  <  owner  of  tithes'  shall 
mean  and  include  every  person  who  shall  be  in  the  actual  possession" 
of  the  tithes.  These  tithes  being  held  to  be  due,  the  rector  may,  prima 
facie,  be  considered  to  have  been  in  the  possession  of  them.  The  stetfe- 
ment  in  the  agreement  and  award  would  therefore  not  be  conclusive  as 
to  the  right  to  the  tithes. 

+fi„q-|  But  it  seems  to  us  that  all  doubt  upon  the  subject  is  *removed 
J  by  the  71st  section,  which  enacts  that  "  any  person  having  any 
interest  in  or  claim  to  any  tithes"  "before  the  passing  of  this  Act, 
shall  have  the  same  right  to  or  claim  upon  the  rent-charge  for  which  the 
same  shall  be  commuted  as  he  had  to  or  upon  the  tithes,  and  shall  be 
entitled  to  have  the  like  remedies  for  recovering  the  same  as  if  his  right 
or  claim  to  or  upon  the  rent-charge  had  accrued  after  the  commutation." 
Therefore,  if  the  vicar  be  now  entitled  to  these  disputed  tithes,  there 
seems  to  be  no  doubt  that,  .after  an  award  in  the  proposed  form,  he  may 
try  his  right  to  the  rent-charge  awarded  in  substitution  of  tithes. 

The  case  of  Clarke  v.  Yonge,  5  Beav.  523,  relied  upon  by  his  coun- 
sel, seems  a  direct  authority  against  him ;  for,  if  the  Commissioners  are 
empowered  to  decide  a  question  of  title,  their  award  is  conclusive;  and 
upon  that  supposition  the  relief  sought  and  obtained  could  not  have 
been  given.  In  that  case  it  was  necessary  to  go  into  equity  only  because 
there  had  been  an  entire  rent-charge  awarded,  in  respect  of  tithes  to 
which  the  plaintiffs  were  entitled  and  in  respect  of  tithes  to  which  they 
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were  not  entitled,  and  till  an  apportionment  was  made  they  had  no  legal 
remedy.  Here  such  a  difficulty  will  not  arise,  as  there  is  to  be  a  sepa- 
rate and  distinct  rent-charge  awarded  in  respect  of  the  tithes  which  the 
vicar  claims. 

The  whole  scope  of  the  act  seems  to  show  that  the  Commissioners 
were  intended  to  decide  disputes  between  the  landowner  and  the  tithe- 
owner,  leaving  the  decision  of  disputes  as  to  title  between  rival  claim- 
ants of  *the  tithe  to  be  decided  by  the  regular  tribunals  of  the  r<jfi?u 
country.  '  L 

In  this  case  we  are  clearly  of  opinion  that  the  difference  between  the 
vicar  and  the  rector  does  not  hinder  the  making  of  the  award,  and 
therefore  that  there  must  be  judgment  for  the  defendants. 

Judgment  for  defendants. 


The  QUEEN  v.  The  BIRMINGHAM  and  OXFORD  JUNCTION 

Railway  Company. 

Stat  8  4  9  Vict  c  18,  a.  123  (Lands  Clauses  Consolidation  Act,  1845),  provides  that  the  powers 
of  promoters  of  an  undertaking,  within  that  act  and  any  special  act  there  referred  to  "for  the 
compuUortf  purchase  or  taking  of  lands  for  the  purposes  of  the  special  act,"  shall  not  be 
exercised  after  the  expiration  of  three  years  from  the  passing  of  the  special  act 

Held,  by  the  Court  of  Queen's  Bench,  th*vt  this  clause  does  not  prevent  such  promoters  from 
summoning  a  jury  to  assess  compensation  for  land  at  the  instance  of  the  landowner,  when 
the  promoters  have,  within  the  three  years  (by  virtue  of  their  special  act),  given  notice  to 
the  landowner  of  their  requiring  such  land,  but  have  neglectad  to  summon  a  jury  till  the 
three  years  had  expired.  And  that  the  promoters  may,  at  the  landowner's  instance,  be 
com|JeUed  by  mandamus  to  summop  such  jury. 

Jiufginent  affirmed  by  the  Exchequer  Chamber. 

Mandamus.  The  writ  (teste,  November  26, 1849)  recited  that,  after 
the  passing  of  an  act  (9  &  10  Vict.  c.  ccexxxvii.,  local  and  personal, 
public  (a))  for  making  "The  Birmingham  and  Oxford  Junction  Rail- 
way," and  of  another  act,  passed  in  the  same  session  of  parliament  (9 
&  10  Vict.  c.  cccxxxviii.,(a))  «  for  making  a  railway  into  Birmingham  in 
extension  of  the  proposed  Birmingham  and  Oxford  Junction  Railway," 
and  within  three  years  from  the  passing  of  the  last-mentioned  act, 
viz.  on  2l8t  January,  1847,  the  defendants,  being  the  promoters  of 
the  undertaking  authorized  by  the  said  statutes  respectively,  (6)  did 
*give  to  William  Henry  Osborn,  of  Birmingham,  &c,  wine  and  r*/»qc 
spirit  merchant,  a  notice  in  writing,  in  pursuance  of  the  powers,  *- 
&c,  in  that  behalf  contained  in  the  last-mentioned  act  and  the  several 
acts  incorporated  therewith,  that  the  railway  authorized  by  the  last- 
mentioned  act  to  be  made  would  pass  through  the  messuage  or  tenement, 

(a)  Royal  Assent,  3d  August,  1846. 

(6)  By  sect  40  of  the  last-mentioned  act,  the  two  companies  incorporated  by  the  said  acts 
respectively  were  united,  and  all  provisions  of  this  act  applicable  to  the  company  thereby  incor- 
porated were  made  applicable  to  The  Birmingham  and  Oxford  Junction  Railway  Company,  as 
\t  it  had  been  named  in  inch  provisions. 
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auction  rooms,  shop,  &c,  situated  in  the  parish  of  Birmingham  in  the 
county  of  Warwick,  and  numbered  414, 415,  and  416  in  the  plan  and  in 
the  book  of  reference  deposited  in  the  office  of  the  clerk  of  the  peace  for 
the  county  of  Warwick,  and  that  The  Birmingham  and  Oxford  Junction 
Railway  Company  required  to  purchase  and  take  part  of  the  said  mes- 
suage, &c,  for  the  purpose  of  the  said  railway ;  and  the  notice  farther 
stated  that  the  part  so  required  was  coloured  red  upon  the  plan  annexed 
to  the  said  notice ;  and  that  the  Company  were  willing  to  treat  for  the 
purchase  thereof,  and  of  all  subsisting  leases,  terms,  estates,  and  interests 
therein,  and  as  to  the  compensation  to  be  made  to  the  said  W-  H.  Osborn 
for  the  damage  that  might  be  sustained  by  him  by  reason  of  the  execution 
of  the  works  of  the  said  railway ;  and  they  did  by  such  notice  demand 
from  the  said  W.  H.  Osborn  the  particulars  of  his  estate  and  interest  in 
the  premises  so  required,  &c,  and  of  the  claims  made  by  the  said  W. 
H.  Osborn  in  respect  thereof,  and  that  such  particulars  should  be  de- 
livered by  him  at  the  office  of  their  secretary,  to  wit,  at  Birmingham. 
The  writ  then  stated  that  Osborn  was  seised  in  fee  of  the  premises 
whereof  the  said  part  was  so  required,  and  that  the  compensation  claimed 
by  him  for  his  interest  in  the  said  part,  and  for  any  damage,  &c,  by 
*fiQfl«l  reason  of  the  execution  of  the  *Company's  works,  amounted  to  a 
J  sum  exceeding  50/.,  viz.  30,0001. :  that  Osborn  made  known  to 
the  Company  the  particulars  of  his  interest  in  the  said  part,  and  claim 
for  compensation  in  respect  thereof,  and  of  the  damage  and  injury  he 
might  sustain,  &c. ;  and  afterwards,  viz.  on  3d  May,  1849,  gave  them 
notice  in  writing  of  the  particulars  of  his  estate  and  interest  in  the  said 
part,  and  of  the  injury  to  the  residue  of  his  said  premises  by  the'sever- 
ance  of  such  part,  and  the  injury  he  had  otherwise  sustained  and  was 
likely  to  sustain  in  his  business,  &c,  by  the  execution  of  the  works;  and 
that  he  was  willing  to  sell  and  convey  the  said  part  to  the  Company  for 
12,0002.,  and  to  receive  the  further  sum  of  3000/.  in  satisfaction  for 
the  damage,  &c. ;  and  that,  in  case  they  declined  to  pay  the  amount 
claimed,  he  required  the  compensation  to  be  determined  by  a  jury :  that 
more  than  twenty-one  days,  to  wit,  600  days,  had  elapsed  since  the  ser- 
vice of  notice  by  the  Company,  and  that  they  and  Osborn  had  not  agreed 
as  to  the  amount  of  compensation :  that  Osborn  had  required  them  to 
issue  their  warrant  to  the  sheriff  of  Warwickshire  to  summon  a  jury, 
pursuant  to  the  Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  e. 
18),  to  assess  compensation  for  the  said  interest  in  the  said  part,  and 
for  damage,  &c. :  but  they  had  neglected  and  refused  so  to  do.     The 
writ,  therefore,  commanded  them  to  issue'  such  warrant  to  the  sheriff  for 
the  purpose  above  mentioned,  or  show  cause,  &c. 

Return.  We,  &c,  certify :  That,  in  and  by  the  first-mentioned  act,  it 
was  and  is  amongst  other  things  enacted  that  the  power  of  us,  the  said 
Company,  for  the  compulsory  purchase  of  lands  for  the  purposes  of  the 
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said  act  should  not  be  exercised  after  the  expiration  of  *three  rs|efiq7 
years  from  the  passing  of  the  said  aot.  And  that,  in  an#  by  the  *- 
act  secondly  above  mentioned,  it  was  and  is  amongst  other  things  enacted 
that  the  powers  of  the  Company  therein  mentioned,  and  thereby  merged 
in,  and  united  and  incorporated- with,  us  the  said  Birmingham  and  Oxford 
Junction  Railway  Company,  for  the  compulsory  purchase  of  lands  for 
the  purposes  of  the  last-mentioned  act,  should  not  be  exercised  after  the 
expiration  of  three  years  from  the  passing  of  that  act.(a)  And  we 
farther  certify,  &c,  that,  before  the  time  when  the  said  writ  issued,  and 
also  before  the  time  when  the  said  W.  H.  Osborn  applied  to  the  Court, 
Arc,  (Q.  B.)  for  such  writ,  to  wit,  on  3d  August,  A.  D.  1849,  three  years 
had  expired  from  the  passing  of  the  said  acts  and,  each  of  them.  And 
that  we  the  said  Company  had  not,  at  the  time  of  the  issuing  of  the 
said  writ,  nor  at  any  time  since  had  we,  nor  have  now,  any  power  to 
issue  our  warrant  to  the  sheriff  of  the  said  county  of  Warwick  command- 
ing him  to  summon  a  jury  in  pursuance  and  according  to  the  provisions 
of  the  Lands  Clauses  Consolidation  Act,  1845,  for  the  purposes  in  the 
said  writ  in  that  behalf  suggested.  Wherefore  we  humbly  certify,  &c, 
that  we  ought  not  to  have  been,  nor  ought  to  be,  required  to  issue  our 
warrant  to  the  said  sheriff  for  the  purpose  aforesaid.  And  for  the 
causes  above  set  forth,  &c,  we  have  not  issued  our  warrant  to  the  said 
sheriff  as  by  the  said  writ  we  were  commanded. 

Plea.  That,  after  the  passing  of  stat.  11  &  12  Vict.  *c.  3,  « to  rtfioo 
give  further  time  for  making  certain  rail  way  s,"(6)  the  Company,  *- 
within  two  calendar  months  after  the  passing  of  that  act,  viz.  on  16th 
February,  1848,  applied  to  the  Commissioners  of  railways,  and  stated 
the  desire  of  the  Company  that  the  time  limited  by  the  two  acts  in  the 
return  mentioned  for  the  compulsory  purchase  of  lands  for  constructing 
the  railways  authorized  by  the  said  acts  respectively  to  be  made  should 

(a)  Stat.  9  k  10  Vict.  o.  ccoxxxviii.  g.  22,  enacts :  "  That  the  powers  of  the  Company  for  the 
compulsory  purchase  of  lands  for  the  purposes  of  this  aot  shall  not  be  exercised  after  the  expira- 
tion of  three  years  from  the  passing  of  this  act"  Stat.  9  £  10  Vict.  c.  ccexxxvii.,  contains  a 
clause  (sect.  22)  in  the  same  words. 

(6)  Stat  11  6  12  Vict  c.  3,  enacts,  by  i.  1,  "That  if  any  railway  company  or  person 
authorised  by  any  act  or  acts  of  parliament  to  construct  a  railway  or  any  workB  connected  with 
a  railway,  or  to  purchase  lands  for  any  such  purpose,  desire  that  the  period  limited  by  such  act 
or  acts  for  the  completion  of  such  railway  or  works,  or  for  the  purchase  of  such  lands,  be 
extended,  such  company  or  person  may,  at  any  time  within  two  calendar  months  after  the 
pusing  of  this  act,  make  application,  in  writing,  to  the  Commissioners  of  railways,"  for  an 
extension  of  time.  And,  by  sect  3  :  That,  on  proof  to  the  satisfaction  of  the  Commissioners  that 
notice  has  been  given,  as  required  by  sect  2,  and  after  the  time  appointed  in  such  notice  for 
objections  by  any  party  aggrieved,  and  after  consideration  had  of  such  objections,  if  any,  the 
Commissioners  "  may,  if  they  think  fit,  and  upon  such  terms  and  conditions  as  they  think  fit,  by 
warrant  under  their  seal,  and  signed  by  two  or  more  of  the  said  Commissioners,  extend  the 
period  allowed  by  any  such  act  or  acts  as  aforesaid,  whether  for  the  completion  of  such  railway 
or  works  or  for  the  compulsory  purchase  of  lands  for  that  purpose,  for  such  further  time  as  the 
said  Commissioners  think  fit,  not  exceeding  two  years  from  the  expiration  of  the  periods  so 
allowed  by  such  aet  or  acts  respectively ;  and  they  may  so  extend  such  periods  respectively, 
either  as  the  whole  of  such  railway  or  works,  and  the  whole  of  the  lands  required  for  the  same, 
or  as  to  so  much  of  such  railway  or  the  works,  Or  the  lands  connected  therewith,  as  shall  be 
specified  for  that  purpose  in  such  warrant"     For  a.  6,  see  p.  641,  post 
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be  extended  for  the  further  period  of  two  years  from  the  expiration  of 
the  said  period%o  limited  for  such  compulsory  purchase ;  and  stated  also 
the  grounds  of  such  application  ;  which  the  plea  specified :  that,  after- 
wards, viz.  13th  March,  1848,  the  Company  did,  in  the  form  required 
and  approved  by  the  Commissioners  of  railways,  give  notice  of  their  said 
application  having  been  made,  by  advertisements  and  by  notices  on  church 
*CW\  *^oor8» an<*  thereby  required  any  person  feeling  aggrieved  by  such 
J  proposed  extension  to  send  a  statement  of  objection  to  the  Com- 
missioners :  And  that,  to  wit,  on  6th  March,  1849,  such  notices  being 
proved,  and  the  time  for  objection  having  expired,  the  Commissioners, 
by  warrant,  &c,  pursuant  to  the  act  "  to  give  further  time,"  &c,  extended 
the  period  allowed  by  the  said  acts  in  the  return  mentioned  for  the 
compulsory  purchase  of  land  for  constructing  the  said  railways  (with  an 
exception,  not  material)  for  the  further  period  of  two  years  from  the 
expiration  of  the  said  period  in  that  behalf  limited  by  the  said  acts 
respectively.     Verification. 

Replication.  That,  before  the  passing  of  the  said  act  "  to  give  further 
time,"  &c,  to  wit,  on  21st  January,  1847,  and  not  at  any  later  time,  a 
notice  was  given  by  the  said  Bifniingham  and  Oxford  Junction  Railway 
Company  to  the  said  W.  H.  Osborn,  for  purchasing  and  taking  the  lands 
and  premises  of  him  the  said  W.  H.  0.  in  the  said  writ  and  plea  men- 
tioned.    Verification. 

Demurrer,  assigning  for  causes,  among  others,  that  the  replication 
neither  traverses  nor  confesses  and  avoids,  but  replies  matter  wholly 
immaterial.     Joinder. 

The  demurrer  was  argued  in  this  term. (a) 

Peacock,  for  the  Crown.  By  the  local  acts  and  stat.  8  &  9  Vict.  c. 
18  (sects.  18  to  23),  when  the  Company  had  given  notice  of  desiring  to 
take  this  land,  the  relation  of  buyer  and  seller  was  created  between  them 
♦6401  an(*  t'ie  land°wner  f(b)  there  was  an  executory  contract,  *binding 
on  both,  and  which  the  Company,  therefore,  could  not  set  aside; 
Rex  v.  The  Hungerford  Market  Company,  4  B.  k  Ad.  327  (E.  C.  L.  R 
vol.  24),  Salmon  v.  Randall,  3  Mylne  k  C.  439,  449,  450,  Doo  v.  The 
London  and  Croydon  Railway  Company,  1  Railway  Ca.  257  (Chancery). 
That  the  compulsory  powers  have  expired  makes  no  difference.  They 
have  already  exercised  these :  summoning  a  jury  is  but  the  machinery 
by  which  a  consequent  proceeding  is  to  be  carried  into  effect.  Sect.  39 
of  stat.  8  &  9  Vict.  c.  18,  directs  that,  in  every  case  in  which  a  question 
of  disputed  compensation  shall  be  required  to  be  determined  by  the  verdict 
of  a  jury,  the  promoters  of  the  undertaking  shall  issue  their  warrant  to 
the  sheriff,  requiring  him  to  summon  a  jury  for  that  purpose ;  and  sect 
41  gives  instructions  to  the  sheriff  as  to  the  summoning.  Sect.  123  enacts 
generally,  with  reference  to  local  acts,  "  that  the  powers  of  the  promoters 

(a)  June  5th.    Before  Lord  Campbell,  C.  J.,  Pattebok,  Coleridge,  and  Erlk,  Je 
(6)  See  Regina  v.  Commissioners  of  Wood*  and  Forests,  post*  761,  773. 
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of  the  undertaking  for  the  compulsory  purchase  or  taking  of  lands  for  the 
purposes  of  the  special  act  shall  not  be  exercised  after  the  expiration  of 
the  prescribed  period,  and  if  no  period  be  prescribed  not  after  the  ex- 
piration of  three  years  from  the  passing  of  the  special  act/ '(a)  But 
the  proceedings  now  in  question  do  not  relate  to  the  compulsory  power  of 
taking  lands ;  they  are  only  steps  to  ascertain  value  or  damage.  The  sum- 
moning a  jury  is  compulsory  upon  the  Company ;  not  a  compulsory  power 
in  their  hands.  [Lord  Campbell,  C.  J.  The  question  is  whether  sect.  123 
imposes  the  condition  that  the  price  shall  be  ascertained  within  the  pre- 
scribed time.]  Sect.  124  enables  the  promoters  to  acquire  the  complete 
right  to  lands  notwithstanding  an  omission  to  purchase  or  to  pay  compensa- 
tion within  *the  limited  time :  but  this  is  a  general  provision  against  r+fid1 
cases  of  mistake  and  inadvertence,  as  to  giving  notice  or  otherwise.  *- 
[Erle,  J.  The  clause  is  rather  against  you,  since  it  extends  to  cases 
where  notice  has  been  given,  but  proper  steps  not  taken  to  complete  the 
purchase.]  It  gives  a  power  to  assess  mesne  profits,  which  would  not 
be  applicable  to  the  ordinary  case  of  taking  lands.  A  general  rule, 
that  the  promoters  shall  not  enter  (unless  by  consent)  without  having 
paid  the  purchase-money,  is  established  by  sects.  84,  89 ;  but  it  is  not 
said  that  the  payment  must  be  within  three  years.  [Lord  Campbell, 
C.  J.  For  how  long  a  time  would  the  landowner  have  his  right  of 
requiring  the  promoters  to  go  on  ?]  There  is  no  positive  limit,  unless  it 
be  the  expiration  of  such  a  time  as  would  bar  proceeding  in  equity  for 
a  specific  performance.  As  to  stat.  11  &  12  Vict.  c.  3 :  the  Legislature 
seeras  'there  to  contemplate  that  the  promoters  shall  be  bound  to  go  on 
after  they  have  once  given  notice.  Sect.  5  enacts  that,  "  where  before 
the  passing  of  this  act  any  contract  hath  been  entered  injto  or  notice 
given  by  any  such  railway  company  or  person,  for  purchasing,  taking, 
or  using  any  lands  which,  under  any  such  act  or  acts  as  aforesaid,  such 
company  or  person  is  entitled  to  purchase,  take,  or  use,  this  act,  or  any 
warrant  thereunder,  shall  not  authorize  any  extension  of  the  time  allowed 
for  the  purchase  of  the  lands  comprised  or  mentioned  in  such  contract 
or  notice ;  and  every  such  contract  and  notice  respectively  shall  be  con- 
strued and  shall  take  effect,  and  the  same  proceedings  shall  be  had 
thereunder,  and  all  parties  thereto  shall  be  entitled  to  the  same  rights 
and  remedies  in  respect  thereof,  both  at  law  and  in  equity,  as  if  this 
act  had  not  been  passed."  This  clause  will  be  *relied  upon  for  w -9 
the  defendants :  but  its  meaning  is  that,  in  the  case  pointed  out,  *- 
no  statutory  powers  are  necessary,  and  the  promoters  can  and  must 
follow  up  their  notice.  The  effect  of  a  contrary  construction  would  be, 
in  the  present  case,  that  a  jury  could  not  now  be  summoned,  nor  the 
time  extended. 

Whattley,  contra.     It  is  true  that  the  notice  under  stat.  8  &  9  Vict, 
c.  18,  s.  18,  creates  an  executory  contract  of  purchase ;  but  all  the 

(a)  And  see  p.  637,  note  (a),  ante. 

vol.  xv.— 48  2i2 
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necessary  proceedings  most  be  carried  through  within  the  time  limited  by 
aect.  123,  and  by  the  corresponding  clauses  of  the  local  acts.  Summon- 
ing a  jury  is  an  exercise  of  powers  within  these  clauses.  Their  effect  is 
to  limit  the  period  during  which  not  only  the  Company  may  act  but  the 
sheriff  and  other  ministers  of  the  law  be  called  upon  to  assist  them. 
[Lord  Campbell,  C.  J.  The  words  of  sect.  123  are,  simply,  "the 
powers  of  the  promoters"  "  for  the  compulsory  purchase  or  taking."  The 
question  is,  what  these  words  mean.]  In  Brocklebank  v.  The  Whitehaven 
Junction  Railway  Company,  5  Railway  Cases,  373  (Chancery),  the 
powers  of  the  company  "  for  the  compulsory  purchase  or  taking  of 
lands1'  were  limited  to  the  term  of  three  years :  a  compensation  was 
assessed  under  the  act;  but  the  jury  did  not  deliver  their  verdict 
till  the  three  years  had  expired.  An  injunction  was  obtained  to  pre- 
vent the  company  from  proceeding  farther  to  obtain  possession  of 
the  land:  and  the  Vice  Chancellor  (Sir  L.  Shadwell)  said:(a)  "It 
appears  to  me  to  be  one  of  the  plainest  cases  I  ever  saw."  <<  The  com* 
pulsory  power  of  taking  the  land  consists,  where  the  parties  dispute,  first 
of  all,  in  having  the  amount  of  the  money  which  shall  properly  be  paid 
*aiqt  *a8certa*ne(i  by  the  intervention  of  a  jury ;  then  in  the  payment 

J  of  the  money,  so  ascertained  to  be  the  proper  sum,  into  the  Bank, 
according  to  the  provisions  of  the  152d  section ;  and  then,  if  the  party 
does  not  deliver  possession,  the  Company  may  issue  the  precept  to  the 
sheriff,  and  may  request  the  sheriff,  and  the  sheriff  is  authorized,  to  give 
possession  accordingly."  He  added  that  the  Company's  construction 
of  the  act  (making  the  verdict  operative  after  the  expiration  of  thte  three 
years),  was  flatly  in  contradiction  to  the  terms  of  the  limiting  clause: 
he  observe^ :  "  the  final  compulsory  power  itself  is  made  to  depend  upon 
the  previous  ascertainment,  by  the  intervention  of  a  jury,  of  what  is 
the  sum  that  ought  to  be  paid  in  case  the  parties  dispute,  and  that  final 
compulsory  power  is  the  issuing  of  the  precept  to  the  sheriff:"  and  be 
granted  the  injunction.  It  is  true  that  Lord  Cottenham,  on  appeal,(6) 
doubted  the  correctness  of  this  decision ;  he  did  not,  however,  dissolve 
the  injunction,  but  left  the  matter  to  be  decided  by  a  court  of  law:  and 
the  case  was  settled  without  any  further  decision.  [Lord  Campbell, 
C.  J.  The  power  now  in  question  is  compulsory  upon  the  Company,  not 
in  their  behalf.]  The  Legislature  cannot  have  intended  different  limita- 
tions of  time  in  the  two  cases.  As  to  stat.  11  &  12  Vict.  c.  3,  sect.  5 
determines  nothing  as  to  the  construction  of  stat.  8  &  9  Vict.  c.  18:  it 
leaves  the  promoters  of  railway  undertakings  in  the  same  situation, 
where  contracts  have  already  been  entered  into,  or  notices  given,  as 
if  this  act  had  not  passed.  [Coleridge,  J.  Then,  if  the  promoters 
have  gone  half  way  towards  completion  of  an  ^assessment,  they 

J  have  no  remedy  under  this  act :  if  nothing  has  been  done,  they 

(a)  Pp.  37ft,  377. 

(b)  Brocklebank  v.  The  Whiteharen  Jnnotion  Railway  Company,  5  Rail.  Ca.  379. 
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have  it.]  The  legislation  may  be  imperfect ;  but  the  words  are  clear. 
Perhaps  equity  would  afford  a  remedy.  [Lord  Campbell,  C.  J.  That 
could  only  be  by  causing  the  contract  to  be  carried  into  effect  as  the 
law  prescribes.]  At  all  events,  the  Company  here  suffer  only  by  their 
own  omission,  and  must  now  make  such  terms  as  they  can,  if  they  still 
want  the  land. 

Peacock,  in  reply*  The  remedy  in  equity  could  be  only  by  a  specific 
enforcement  of  the  original  contract ;  and  that  must  be  by  means  of  a 
jury.  Lord  Cottbnham  says,  in  Salmon  v.  Randall,  3  Mylne  &  C.  449: 
"I  find  no  authority  in  the  cases  referred  to  which  distinguishes  this 
case  from  any  other  in  which  parties  are  exercising  a  legal  right.  The 
parties,  I  conceive,  are  put  into  the  situation  of  vendor  and  purchaser 
by  the  notice ;  and  like  every  other  vendor  and  purchaser,  they  must 
of  course  complete  their  purchase,  according  to  the  provisions,  not  of 
the  contract,  but  of  those  arrangements  which  the  act  of  parliament  has 
substituted  in  lieu  of  the  contract,  in  a  case  where  no  contract  can  take 
place."  Sir  J.  Wigram,  V.  C,  adopted  the  same  view  in  Walker  v. 
Eastern  Counties  Railway  Company,  6  Hare,  594;  And  this  Court, 
also,  on  mandamus,  will  require  parties  who  stand  in  the  situation  of 
purchasers  to  proceed  according  to  the  arrangements  provided  by  act 
of  parliament.  In  Regina  v.  The  Deptford  Pier  Company,  8  A.  &  E. 
910  (E.  C.  L.  R.  vol.  35),  where  compensation  for  lands  required  by  the 
company  had  been  assessed  under  their  apt  of  *parliamcnt,  but  r*/^ 
their  compulsory  powers  had  expired  before  a  mandamus  to  pay  *- 
was  applied  for,  this  Court  nevertheless  granted  a  mandamus.  [Lord 
Campbell,  C.  J.  It  is  important  to  keep  to  the  words  of  the  statute. 
The  statutory  words  in  question  here  are,  not  "  compulsory  powers"  but 
"powers"  "for  the  compulsory  purchase. "(a)]  Brocklebank  v.  The 
Whitehaven  Junction  Railway  Company,  5  Rail.  Ca.  873,  cannot  be 
deemed  a  decisive  authority.  [Lord  Campbell,  C.  J.  It  states  the 
opinion  of  a  learned  Judge,  expressly  in  point.]  If  the  construction 
given  to  stat.  11  &  12  Vict.  c.  8,  on  the  other  side,  be  correct,  the  ex- 
tension of  time,  for  any  part  of  the  Company's  line  as  to  which  notices 
of  taking  land  have  been  given,  is  practically  ineffectual. 

Our.  adv.  vult. 

Lord  Campbell,  C.  J.,  on  the  following  day  (June  6th),  delivered  the 
judgment  of  the  Court. 

We  are  of  opinion  that  the  prosecutor  is  entitled  to  our  judgment : 
but  we  are  desirous  to  have  it  understood  that  we  give  no  opinion  upon 
the  points  argued  at  the  bar  beyond  what  is  necessary  for  the  decision 
of  this  particular  case.  Here,  the  special  Railway  Act  having  received 
the  royal  assent  on  the  3d  of  August,  1846,  the  three  years  from  the 
passing  of  it  expired  on  the  3d  of  August,  1849.  On  the  21st  of  Jan- 
fa)  F.  Robin**,  with  Wh*teOy,  pointed  out  that  the  words  in  stat  8*9  Vict  o.  18,  s.  123, 
wen  "compulsory  purchase  or  taking." 
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uary,  1847,  the  Company  gave  the  prosecutor  notice  that  they  required 
to  purchase  a  part  of  his  house  and  premises  ;  and  no  farther  steps  were 
taken  by  either  party  till  the  3d  of  May,  1849,  when  the  prosecutor 
gave  *  notice  to  the  Company  of  the  amount  of  his  claim  for  the 


*646] 


part  of  his  house  and  premises  which  the  Company  required,  and 


for  damage  which  the  severance  would  cause,  and  demanded  that  the 
amount  of  the  compensation  to  which  he  was  entitled  should  be  deter- 
mined by  a  jury.  The  Company  neglected  and  refused  to  issue  their 
warrant  for  summoning  a  jury.  In  Michaelmas  term,  1849,  after  the 
expiration  of  the  three  years,  the  prosecutor  applied  to  this  Court:  and 
the  present  mandamus  was  granted  for  the  summoning  a  jury. 

The  defendants  rely  on  the  123d  section  of  stat.  8  &  9  Vict.  c.  18, 
and  a  similar  clause  (a)  in  their  special  act,  whereby  it  is  enacted  that 
the  powers  of  the  promoters  of  the  undertaking  for  the  compulsory 
purchase  or  taking  of  lands  for  the  purposes  of  the  special  act  shall  not 
be  exercised  after  the  expiration  of  three  years  from  the  passing  of  the 
special  act.  We  think  that  this  limitation  does  not  apply  against  the 
landowner  who,  having  within  the  three  years  received  a  notice  that 
his  land  is  required  by  the  promoters  of  the  undertaking,  and  having 
within  the  three  years  regularly  served  them  with  a  notice  that  he 
requires  the  amount  of  compensation,  to  which  he  is  entitled,  to  be 
determined  by  a  jury,  and  wishing  to  complete  the  sale  of  his  land, 
applies  for  a  mandamus  to  compel  the  Company  to  issue  a  warrant  for 
summoning  a  jury.  We  do  not  think  that  the  powers  which  he  wishes 
to  be. exercised  are  "powers  of  the  promoters  of  the  undertaking  for 
the  compulsory  purchase  or  taking  of  lands."  The  powers  to  be  thus 
♦6471  exerc*se<l  are  powers  to  enable  a  *willing  vendor  to  transfer  the 
J  full  right  and  title  of  his  lands  to  the  Company  on  ascertaining 
and  receiving  the  compensation  to  which  he  is  entitled. 

In  this  view  of  the  case  it  is  not  necessary  to  consider  what  effect  is 
to  be  given  to  the  supposed  legislative  construction,  by  stat.  11  k  12 
Vict.  c.  3,  of  the  123d  section  of  stat.  8  &  9  Vict.  c.  18,  in  respect  to 
the  powers  of  compulsory  purchase  belonging  to  the  promoters  of  the 
undertaking. 

The  case  of  Brocklebank  v.  The  Whitehaven  Junction  Railway  Com- 
pany, 5  Rail.  Ca.  373,  as  decided  by  the  Vice  Chancellor  of  England, 
is  strongly  pressed  upon  us  by  the  counsel  for  the  defendants :  but  this 
decision  seems  to  have  been  much  doubted  by  Lord  Chanceller  Cotten- 
HAM  when  brought  before  him  on  appeal :  and,  in  as  far  as  it  may  apply 
to  a  case  like  the  present,  where  the  proceeding  for  completing  the  pur- 
chase originates  with  the  landowner,  we  think  it  is  not  an  authority  to 
be  acted  upon. 

We  therefore  give  judgment  against  the  defendants,  and  award  a 
peremptory  mandamus.  Judgment  for  the  Crown.(i) 

(o)  9  4  10  Vict  c.  cccxxxvii.  s.  22. 

(/))  Error  was  brought  in  the  Exchequer  Chamber  on  the  judgment  in  this  caao:  and  the  writ 
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•f  error  was  argued  in  Hilary  vacation   (February  1st),  1861,  before  Maule,   Crksswell, 
Williams,  And  Talfourd,  Js.,  and  Parke,  Aldersok,  and  Platt,  Bs. 

Wlatelcy,  for  the  plaintiffs  in  error  (defendants  below),  again  cited  Brocklebank  v.  The  White- 
haven Janction  Railway  Company,  5  Rail.  Ca.  373.  The  question  is,  not  merely  what  remedy 
the  landowner  may  have,  but  whether  the  assessment  can  now  be  taken,  even  if  he  and  the 
Company  were  willing.  [Maule,  J.  The  jurors  or  sheriff  may  decline  to  be  troubled  with  it] 
A  witness  giving  evidence  upon  it  may  not  be  indictable  for  perjury.  [Aldkrsoh,  B.  How  can 
thi*  be  called  a  proceeding  for  compulsory  purchase,  when  one  party  has  agreed  to  buy,  and  the 
t  other  is  willing  to  sell,  and  the  only  question  remaining  is  as  to  price  ?] 

•J/e/for,  contra.  Nothing  remained  after  the  three  years  but  to  follow  up  the 
contract  by  those  arrangements  which  the  statutes  point  out  The  landowner  had  done  f*648 
til  that  lay  on  him.  [Maule,  J.  Do  you  say  that,  if  unwilling,  he  might  have  been 
forced  to  go  to  an  assessment?]  He  might  The  assessment  by  a  jury  cannot  properly  be  con- 
sidered as  part  of  the  compulsory  powers  of  the  Company,  because  under  itat  8  A  9  Vict  o.  18,  a. 
23,  the  landowner,  where  the  claim  exceeds  50/.,  may  demand  to  have  the  amount  settled  by  ar- 
bitration ;  and  a  jury  cannot  then  be  summoned  unless  the  arbitration  goes  off  for  want  of  an  award. 
(The  rest  of  the  argument,  in  which  nothing  material  was  added  to  the  arguments  below,  is 
omitted.)    MeUor  was  stopped  by  the  Court 

Parks,  B.  We  are  all  of  opinion  that  the  judgment  pronounced  by  Lord  Camwjkll,  C.  J.,  is 
correct  The  cause  of  limitation  does  not  apply  where  the  Company  have  gi  7en  a  notice  of  this 
kind,  which  amounts  to  an  inchoate  contract  by  them  to  pay  the  price.  Having  done  so,  they 
are  bound  to  pay  it,  and  to  take  the  proper  steps.  The  opinion  of  the  Vice  Chancellor  of  Eng- 
land in  Brocklebank  v.  The  Whitehaven  Junction  Railway  Company,  5  Rail.  Ca.  373,  does  not 
seem  to  have  been  concurred  in  by  the  Lord  Chancellor :  and  we  agree  with  the  Court  of  Queen's 
Bench  that  it  was  a  mistaken  one. 
The  rest  of  The  Court  concurred  Judgment  affirmed. 


♦JOHN  KNIGHT,  WILLIAM  WARE,  and  Others,  v.  FAITH  g 

and  Another.  *- 

A  ship,  insured  in  1000/.  for  a  year  ending  23d  September,  was  stranded,  got  off,  and  brought 
into  the  harbour  of  Sta.  Cruz,  on  September  16th.  She  remained  there  with  her  crew  on 
board  till  the  middle  of  October,  and,  during  that  time,  was  pumped ;  and  her  cargo  was 
discharged  into  other  vessels.  Being  then  beached  and  surveyed,  she  was  found  so  much 
damaged  by  the  accident  that  the  necessary  repairs  could  not  be  done  at  Sta.  Cms,  there 
being  no  dock-yard,  workmen,  or  materials  there  j  nor  could  she  be  taken  to  any  port  where 
fhe  could  prudently  have  been  repaired.  Afterwards,  in  October,  the  master  (who  was  a  part- 
owner,  and  interested  in  the  policy)  sold  her  for  the  benefit  of  those  whom  it  might  conoern; 
tad  she  fetched  721.  No  notice  of  abandonment  was  given.  A  special  case,  in  an  action 
against  the  underwriters,  set  forth  these  facts,  stating  also  that  the  vessel  "  received  her 
death  blow"  by  the  said  perils  of  the  seas  on  September  16th,  but  that  the  damage  was  not 
ascertained  till  the  24  th.     Held  : 

1*  That  the  sale  by  the  master  did  not,  nor  did  the  other  facts,  constitute  an  actual  total  loss : 
sad  that,  if  there  was  a  constructive  total  loss  which  would  have  entitled  the  assured  to 
abandon,  they  could  not  recover  for  such  loss,  not  having  given  notice  of  abandonment 

1  That  the  assured  were  entitled  to  recover  for  partial  loss  by  the  stranding  before  September 
23d,  though  the  loss  was  not  ascertained  till  after  that  day;  the  proximate  cause  of  loss,  the 
injury  by  stranding,  having  taken  place  during  the  year  covered  by  the  insurance. 

3.  That  the  ultimate  loss  did  not  prevent  such  recovery;  for  that  the  partial  loss  by  strand- 
ing caused  an  actual  prejudice  to  the  assured,  which  was  not  merged  in  the  final  loss 
resulting  from  the  sale,  even  assuming  this  to  have  been  a  total  loss  necessarily  consequent 
upon  the  stranding :  the  loss  being  one  which,  as  total,  the  insurers  were  not  liable  to  pay 
for. 

This  was  an  action  of  covenant  upon  a  time  policy  of  marine  insurance 
for  10002.,  upon  the  vessel  Pusey  Hall,  valued  at  82.  per  ton,  during  the 
•pace  of  twelve  calendar  months  commencing  on  the  24th  September, 
1845,  and  ending  on  the  23d  September,  1846.  The  declaration  alleged 
a  stranding,  damage,  and  total  loss  by  the  perils  of  the  seas,  to  which 
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the  defendant  pleaded,  denying  the  alleged  stranding,  damage,  or  loss 
modo  et  for  mil ;  upon  which  issue  was  joined :  and  the  cause  came  on  to 
be  tried,  before  Lord  Denman,  C.  J.,  and  a  special  jury,  at  the  sittings 
after  Trinity  Term,  1848,  in  London,  when  a  verdict  was  found  for  the 
plaintiffs,  damages  10362.  17*.  10d.,  being  the  amount  insured  and 
interest ;  subject  to  the  opinion  of  this  Court  upon  a  special  case.  The 
case  was  as  follows. 

*fTOT  *The  Pusey  Hall,  being  on  the  voyage  mentioned  in  the  policy, 
■*  in  search  of  guano  upon  the  coast  of  Patagonia,  upon  her  return 
from  the  Falkland  Islands,  where  she  had  been  to  obtain  provisions,  in 
endeavouring  to  make  the  harbour  of  Santa  Cruz,  off  which  she  was  in 
order  to  complete  her  cargo  of  guano  there,  on  the  morning  of  the  16th 
September,  1846,  whilst  the  tide  was  ebbing,  accidentally  took  the  ground 
abaft,  swung  round,  and  remained  fixed  upon  the  bottom,  which  consisted 
of  hard  blue  clay  and  rocks,  until  the  flowing  of  the  tide  in  the  evening 
of  the  same  day,  when,  after  thumping  heavily  for  half  an  hour,  she  was 
at  length  by  assistance  got  off,  and  brought  the  same  evening  inside  the 
bar  into  the  harbour  of  Santa  Cruz. 

The  vessel  received  no  injury  after  the  16th  September,  and  remained, 
with  her  crew  on  board,  in  the  harbour  of  Santa  Cruz,  where  she  was 
pumped  from  time  to  time  and  her  cargo  discharged  into  other  vessels, 
until  the  middle  of  October,  1846,  when  she  was  beached  for  the  purpose 
of  being  surveyed ;  and  a  survey  was  then  accordingly  held ;  when  it 
was  found  that  she  had  been  so  damaged  by  the  said  accident  of  the 
16th  of  September  that  the  necessary  repairs  could  not  be  done  at  Santa 
Cruz,  there  being  no  dockyard,  workmen,  or  materials  there ;  nor  could 
she  be  taken  to  Monte  Video  or  to  any  place  where  she  could  have  been 
prudently  repaired.  [She  was  sold  on  the  28th  of  October,  1846,  and 
fetched  121.  10*.  She  was  sold  by  the  master,  who  was  a  part  owner, 
and  interested  in  the  policy.  He  sold  her  for  the  benefit  of  whom  it 
might  concern.  There  was  no  notice  of  abandonment(a).] 
J>fl-1,  *  Although  the  vessel  received  her  death-blow  by  the  said 
•*  perils  of  the  seas  on  the  16th  of  September,  the  extent  of  the 
damage  was  not  ascertained  until  after  the  24th  of  the  same  month. 

The  pleadings  (which  are  sufficiently  stated  in  the  case  and  judgment 
of  the  Court)  accompanied  and  were  to  be  taken  as  part  of  the  case. 
The  question  for  the  opinion  of  the  Court  was :  Whether  the  verdict  i» 
to  stand  for  the  plaintiffs  or  to  be  entered  for  the  defendants. 

The  case  was  first  argued  in  Easter  term  (April  23d),  1850,(fl)  by 
Wille$,  for  the  plaintiffs,  and  Martin  for  the  defendants.  The  points 
made  in  argument  for  the  defendants  were : 

(a)  The  words  with  bracket*  are  taken  from  the  judgment  of  the  Court  They  were  sot  in 
the  original  ease  ;  but  it  was  agreed,  during  the  second  argument,  that  the  words  to  thi»  tfrct 
•bould  be  considered  as  inserted. 

{b)  Before  Lord  Campbell,  C.  J.,  Pattoboh,  Wight* aw,  and  Erle,  Jg. 


15  ADOLPIIUS  &  ELLIS.  N.  S.  651 


1.  That  there  was  no  actual  total  loss  within  the  time  limited  by  the 
policy. 

2.  That  there  was  no  partial  loss,  ascertained  within  the  limited  time, 
and  therefore  none  for  which  the  plaintiffs  could  recover ;  Meretony  v 
Dunlope.(a) 

3.  That,  if  there  was  a  partial  loss,  it  was  followed,  after  the  expira- 
tion of  the  limited  time,  by  a  total  loss,  and  merged  in  that :  and  that, 
as  the  plaintiffs  could  not  recover  for  the  total  loss,  they  had  no  remedy 
for  the  partial ;  Livie  v.  Janson,  12  East,  648,  Stewart  v.  Steele,  5 
Scott's  New  Rep.  927.(6) 

*Willes  contended,  on  the  first  point,  that,  although  there  had  r*fi-n 
been  no  destruction  of  the  vessel's  substance  before  the  23d  of  "■ 
September,  1846,  she  had,  to  all  practical  purposes,  ceased  to  exist  as 
a  ship ;  for  she  was  not  fit  to  be  removed  to  any  place  where  repairs 
could  be  done,  and  was  therefore  in  the  same  condition  as  if  she  had  re- 
mained aground  off  Santa  Cruz  till,  her  timbers  rotted.  On  this  point, 
he  cited,  among  other  authorities,  the  language  of  the  Court  of  Exchequer 
in  Barr  v.  Gibson,  3  M,  t  W.  390,  400,  l.f  As  to  the  second  point, 
and  the  supposed  doctrine  of  Meretony  v.  Dunlope,  1  T.  R.  260,  he  re- 
ferred to  Arnould  on  Insurance,  vol.  i.  p.  411  (Part  I.  c.  14,  s.  154),  p. 
4ol  (Part  I.  c.  15,  s.  171),  and  vol.  ii.  p.  754,  5  (Part  III.  c.  1,  s.  280), 
and  3  Kent's  Gomm.  308, 4th  ed.  Part  5,  lect.  48,  II.  (1),  note  (a),  there 
cited ;  and  he  relied  upon  Shawe  t\  Felton,  2  East,  109,  which,  indeed, 
was  the  case  of  a  voyage  policy,  but  not,  as  he  contended,  distinguishable 
on  that  account.  [Lord  Campbell,  G.  J.  The  one  is  limited  by  time, 
the  other  by  space,  but  with  equal  precision.]  On  the  third  point,  he 
contended  that  the  underwriters  could  not  be  exempt  from  liability  for  a 
clear  partial  loss  merely  because  a  total  loss  had  resulted  from  it,  observ- 
ing that  in  the  cases  on  this  point  relied  upon  by  the  defendants,  the 
partial  loss  was  unconnected  with  the  total ;  here  the  partial  loss  caused 
it.  [Lord  Campbell,  C.  J.  Your  argument  comes  to  this,  that  here 
the  partial  loss  is,  in  effect,  a  total  loss.] 

Martin,  contril,  contended,  as  to  the  first  point,  that  the  proximate, 
not  the  remote,  cause  of  loss  must  be  looked  to ;  Powell  v.  Gudgeon,  5 
M.  k  S.  431 ;  and  here  the  proximate  "'cause  was  the  decision,  r#fi.„ 
after  the  limited  time  had  expired  and  the  ship  had  been  beached  *- 
and  surveyed,  that  she  was  not  worth  repair  under  the  circumstances ; 
she  being  at  that  time  not  a  mere  "  congeries  of  planks, "(<?)  but  capable 
of  repair  if  she  had  been  taken  to  a  proper  place :  and  he  referred  to 
Lockyer  v.  Offley,  1  T.  R.  252,  as  illustrating  the  distinction  between 

(a)  Cited  in  Lockyer  r.  Offley,  1  T.  R.  200.  The  second  point  wae  stated  in  the  margin  of 
the  defendant's  paper  book  as  follows.  "  That,  on  a  time  policy,  if  the  veftsel  insured  be  kept 
afloat  till  after  the  expiration  of  the  period  for  which  the  insurance  is  effected,  although  she  may 
have  received  her  death-wound  before,  the  underwriters  are  not  liable." 

(' )  8*e  pp.  040,  941. 

(. )  Cambridge  v.  Anderton,  2  B.  k  C.  691,  692  (B.  C.  L.  R.  vol.  9). 
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proximate  and  remote  cause.  [Lord  Campbell,  C.  J.  There  no  damage 
at  all  existed  till  the  ship  was  seized.]  On  the  other  points  he  relied  on 
the  authorities  for  the  defendants  already  mentioned,  and  contended 
that  Meretony  v.  Dunlope,  1  T.  R.  260,  was  a  case  still  entitled  to  re- 
cognition in  our  Courts,  though  questioned  by  foreign  writers  and  ic 
Mr.  Arnould's  treatise  above  cited. 

All  the  other  authorities  referred  to,  and  arguments  used,  on  the  first 
discussion  of  the  case,  appear  so  fully  in  the  judgment  of  the  Court, 
that  a  report  of  them  here  is  unnecessary.  Cur.  adv.  vuU. 

The  Court  having  desired  to  hear  the  case  further  argued,  on  the 
question  whether  or  not  the  plaintiffs,  under  the  circumstances  of  this 
case,  could  claim  for  a  total  loss  without  having  given  notice  of 
abandonment,  the  further  argument  was  heard  in  this  term.  Of  this 
also  a  detailed  report  is  rendered  unnecessary  by  the  judgment  of  the 
Court. 

Willes,  for  the  plaintiffs,  insisted,  first,  that  the  statements  in  the  case, 
and  particularly  the  expression  that  the  ship  had  received  a  "  death-blow," 
*fi-n  showed  an  actual  *total  loss,  which  made  notice  unnecessary; 
J  mnd  secondly  that,  the  object  of  notice  being  to  give  the  under- 
writers an  option  of  taking  the  adventure  on  their  own  hands,  notice  in 
this  case  would  have  been  useless,  as  the  underwriters,  if  they  had 
received  the  notice,  could  not  have  derived  any  advantage  from  it ;  and 
at  all  events  it  did  not  appear  that  the  plaintiffs  themselves  knew  of  the 
accident  in  time  to  give  notice  before  the  ship  was  sold. 

Martin,  contra^  maintained  that  there  was  no  actual  total  loss :  that 
it  was  a  question  of  fact  whether  or  not  notice  could  have  answered  any 
useful  purpose ;  that  the  negative  was  not  to  be  assumed ;  and  that  the 
underwriters  were  at  all  events  entitled  to  the  opportunity,  which  a 
notice  might  have  given  them,  of  exercising  their  discretion.  He  cited, 
in  addition  to  cases  mentioned  in  the  judgment,  Mellish  v.  Andrews,  15 
East,  13. 

Willes,  in  reply,  contended  that,  as  to  actual  loss,  Cambridge  v. 
Anderton,  2  B.  &  C.  691  (E.  C.  L.  R.  vol.  9),  was  in  point,  unless  the 
fact  (now  introduced  into  the  case)  of  the  master  being  part  owner  made 
a  difference  :  but  that  the  only  effect  this  could  have  was  to  make  the 
Court  look  jealously  at  his  conduct.  And  he  observed  that  the  last-cited 
case,  and  the  expression  in  it,  "  a  mere  congeries  of  planks,"  were 
pointedly  brought  under  the  attention  of  the  House  of  Lords  by  Lord 
Campbell  in  Fleming  v.  Smith,  I  H.  Lords  Ca.  513,  526. 

Our.  adv.  vult. 

Lord  Campbell,  C.  J.,  in  this  term  (June  11th),  delivered  the  judg- 
ment of  the  Court. 

*6~1       This  was  an  action  of  covenant  upon  a  policy  of  *insorance 

J  under   seal,  executed  by  the   defendants  as  Directors  of  The 

Neptune  Marine  Insurance  Company,  dated  17th  June,  1847,  for  1000/. 
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upon  the  ship  Pusey  Hall,  valued  at  SI.  per  ton,  during  the  space  of 
twelve  calendar  months,  commencing  the  24th  September,  1845,  and 
ending  the  23d  September,  1846,  then  about  to  sail  on  an  intended  voyage 
to  parts  beyond  the  seas  and  thence  back  to  a  port  in  this  kingdom  with 
cargo.  The  declaration  alleges  that,  after  the  24th  September,  1845,  and 
before  23d  September,  1846,  viz.  on  the  16th  September,  1846,  the  ship 
by  the  perils  of  the  seas  was  stranded,  damaged,  and  wholly  lost  to  the  plain* 
tiffs.  The  plea  denies  the  loss  modo  et  formfi.  At  the  trial,  a  verdict 
was  found  for  the  plaintiffs,  damages  10562. 17*.  10d.,  being  the  amount 
of  the  sum  insured  and  interest,  subject  to  the  opinion  of  the  Court 
npon  a  case  which  submits  this  single  question  to  us :  "  Whether  the  ver- 
dict is  to  stand  for  the  plaintiffs  or  to  be  entered  for  the  defendants." 

In  the  argument  before  us,  it  was  first  contended  that  the  verdict 
ought  to  stand  for  the  plaintiffs  on  the  footing  of  a  total  loss.  But  we 
are  of  opinion  that  the  plaintiffs  are  precluded  from  claiming  a  total  loss 
by  reason  of  their  having  omitted  to  give  a  notice  of  abandonment. 

The  material  facts  stated  in  the  special  case  are  these.  The  ship  in- 
sured, on  the  16th  September,  1846,  in  attempting  to  enter  the  harbour 
of  Santa  Cruz  while  the  tide  was  ebbing,  took  the  ground  and  remained 
fast  on  a  rocky  bottom  till  the  tide  again  flowed.  She  was  then  got  off 
and  brought  into  the  harbour  of  Santa  Cruz.  There  she  remained  with 
her  crew  on  board  till  the  middle  of  October,  and  was  pumped  from 
*time  to  time.  The  cargo  was  discharged  into  other  vessels :  r+fiefi 
she  was  then  beached  for  the  purpose  of  being  surveyed  ;  and,  a  *- 
survey  being  held  upon  her,  it  was  found  "  that  she  had  been  so  damaged 
by  the  said  accident  of  the  16th  of  September  that  the  necessary  repairs 
could  not  be  done  at  Santa  Cruz,  there  being  no  dockyard,  workmen,  or 
materials  there ;  nor  could  she  be  taken  to  Monte  Video  or  to  any  place 
vbere  she  could  have  been  prudently  repaired.  She  was  sold  on  the 
28th  of  October,  1846,  and  fetched  72f.  10*.  She  was  sold  by  the 
master,  who  was  a  part  owner  and  interested  in  the  policy.  He  sold 
her  for  the  benefit  of  whom  it  might  concern.  There  was  no  notice  of 
abandonment."  The  case  adds  that,  "although  the  vessel  received  her 
death-blow  by  the  said  perils  of  the  seas  on  the  16th  of  September,  the 
extent  of  the  damage  was  not  ascertained  until  after  the  24th  of  the  same 
month." 

It  was  argued  before  us  that  the  ship  must  be  taken  to  have  actually 
perished,  because  it  is  stated  that,  while  under  the  protection  of  the 
policy,  she  "received  her  death-blow"  by  the  perils  insured  against :  but 
we  cannot  give  such  weight  to  this  metaphorical  expression.  We  are- 
bound  to  look  to  her  actual  condition  after  the  injury  she  had  sustained,, 
and  the  manner  in  which  she  was  treated.  We  still  find  her  surviving 
as  a  ship,  with  her  crew  on  board,  several  weeks  after  the  risk  had 
expired ;  and  slight  repairs  might  have  been  sufficient  again  to  fit  her 
for  navigation. 

vol.  xv.— 49  2  K 
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The  plaintiffs'  counsel  then  relied  upon  the  sale  of  the  ship  by  the 
master.  Whether  notice  of  abandonment  may  be  dispensed  with  where 
there  has  lawfully  been  a  sale  by  the  master,  we  are  not  now  called  upon 
*fiV71  *t0  decide.  Where  she  is  reduced  to  a  mere  wreck,  the  solution 
J  of  this  question  may  be  clear  enough.  Where  she  still  retains 
her  character  of  a  ship,  it  may  be  attended  with  difficulty ;  but  here  we 
are  of  opinion  that,  as  against  the  insurers,  the  sale  is  not  shown  to  be 
lawful.  It  must  be  borne  in  mind  that  she  remained  in  the  character 
of  a  ship,  capable  of  being  repaired  if  there  had  been  the  means  of  re- 
pairing her  at  Santa  Cruz ;  and  that  she  might  have  been  sent  to  other 
places  where  she  might  have  been  repaired,  although  not  prudently. 
Could  William  Ware,  the  master,  who  is  a  part  owner,  one  of  the  assured, 
and  a  plaintiff  on  this  record,  under  these  circumstances  sell  the  ship, 
and,  without  notice  of  abandonment,  render  the  insurers  liable  for  a  total 
loss  ?  The  master  s  right  to  sell  arises  only  in  a  case  of  necessity,  which 
must  be  clearly  shown  with  full  proof  that  everything  was  done  optima 
fide,  and  for  the  real  benefit  of  all  concerned ;  Case  of  the  Fanny  and 
Elmira,  Edwards's  Adm.  Rep.  117,  Cannan  v.  Meaburn,  1  Bing.  243 
(E.  C.  L.  R.  vol.  8).  In  Idle  v.  The  Royal  Exchange  Assurance  Com- 
pany, 8  Taunt.  755  (E.  C.  L.  R.  vol.  4),  where  the  jury  found  that  the 
master,  in  selling  the  ship,  "  had  acted"  "  fairly  and  bona  fide  for  the 
benefit  of  all  concerned ;  and  that  the  sale  was  honestly,  fairly,  and 
properly  conducted/'  this  Court,  upon  a  writ  of  error  from  the  Court 
of  Common  Pleas,(a)  held  that  the  necessity  and  legality  of  the  sale  was 
not  to  be  inferred  from  this  finding.  In  Robertson  t».  Clarke,  1  Bing. 
445  (E.  C.  L.  R.  vol.  8),  where  a  sale  by  the  master  was  upheld,  Lord 
♦6581  ^ifford  8a^ :  "  ^"8  principle  may  *be  clearly  laid  down,  that 
a  sale  can  only  be  permitted  in  case  of  urgent  necessity,  that  it 
must  be  band  fide  for  the  benefit  of  all  concerned,  and  must  be  strictly 
watched."  "It  is  not  disputed  that  the  sale  was  bond  fide;  and  it  is 
clear  that  it  was  for  the  benefit  of  all  concerned.  I  agree  that  it  is  not 
sufficient  to  show  that  the  sale  was  bond  fide  and  for  the  benefit  of  all 
concerned,  unless  it  be  also  shown  that  there  was  urgent  necessity  for 
its  being  resorted  to,  but  that  having  been  satisfactorily  proved  in  the 
present  instance,  the  verdict  cannot  be  disturbed."  The  instance  put 
by  Lord  Ellenborough,  of  an  extreme  necessity  which  would  justify  a 
sale  by  the  master  was  of  a  wreck  which  could  not  be  got  off,  and  ought 
not  to  be  allowed  to  perish  absolutely ;  Hayman  v.  Molton,  5  Esp.  N. 
P.  C.  65.  The  remarks  of  Mr.  Justice  Richardson,  in  Read  i\  Bonharo, 
3  Brod.  &  B.  147,  are  strongly  applicable  to  the  present  case.  •<  What, 
then,  was  the  necessity  here  ?  The  captain  contents  himself  with  1200/." 
(the  sum  for  which  the  ship  sold),  "where  he  had  12,000/.  at  stake:  so 
that  if  he  had  been  uninsured  the  loss  must  have  been  10,800/."  "  It 
appears  a  strong  thing  to  say,  that  he  would  have  sold  the  ship  for  1200/. 

(a)  Idlo  v.  Tho  Royal  Exchange,  note  (d),  to  Read  v.  Bonham,  3  Brod.  6  B.  151  (E.  C  L.  KroL  7) 
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if  he  had  been  uninsured."  Here  the  plaintiff,  Captain  Ware,  being 
insured  to  the  amount  of  1000?.  on  the  ship,  sells  her  for  121.  10*.,  a 
sum  which  it  appears  was  not  more  than  sufficient  to  defray  the  expenses 
of  the  sale ;  for  we  are  told  that  there  was  no  salvage.  There  seems 
great  difficulty  in  seeing  how  this  sale  could  be  for  the  benefit  of  in- 
surers, or  even  of  uninsured  owners. 

We  have  here,  then,  the  case  of  a  ship  rendered  unnavigable  by  perils 
insured  against,  and  not  capable  *of  being  repaired  in  the  harbour  p^pq 
into  which  she  was  carried,  but  still  retaining  her  character  asa 
ship  without  the  title  of  tKe  assured,  the  original  owners,  beipg  properly 
transferred  to  a  purchaser.  This,  we  think,  is  not  an  actual  total  loss  ; 
and  if  a  constructive  total  loss  the  insurers  can  only  be  rendered  liable 
for  the  sum  insured  by  a  notice  of  abandonment.  If  the  subject-matter 
insured  remains  in  specie,  though  in  a  damaged  state,  a  notice  of  abandon- 
ment is  necessary  to  entitle  the  assured  to  make  a  claim  as  if  it  had 
been  actually  destroyed.  With  respect  to  an  insurance  on  a  ship,  this 
condition  is  imposed  by  the  law  to  give  the  insurers  the  means  of  inquiry 
and  of  guarding  against  fraud,  to  enable  them  to  repair  the  ship  if  they 
should  deem  such  a  proceeding  for  their  advantage,  and  to  secure  to 
them  all  the  advantages  to  which,  if  liable  for  a  total  loss,  they  would 
be  entitled  as  owners  of  the  ship  from  the  time  when  the  damage  was 
sustained  to  which  the  loss  is  ascribed.  This  doctrine  is  laid  down  and 
acted  upon  in  Martin  v.  Crokatt,  14  East,  465,  and  other  cases  which 
are  collected  under  the  head  of  "  Abandonment*'  in  all  treatises  on 
Insurance. 

The  two  cases  which  have  been  relied  upon  to  obviate  the  necessity 
of  abandonment  are  Cambridge  v.  Anderton,  2  B.  k  C.  691  (E.  C.  L, 
R.  vol.  9),  and  Roux  v.  Salvador,  3  New  Ca.  266.(a)  But  they  do  not 
lay  down  any  such  doctrine  as  that,  upon  damage  being  sustained  by 
perils  of  the  seas,  notice  of  abandonment  is  as  little  necessary  where  the 
loss  is  constructive  as  where  it  is  actual  by  the  destruction  of  the  subject- 
matter  insured.  In  Cambridge  v.  *Anderton,  certainly,  the  ship  r*,w>ft 
insured,  after  her  supposed  annihilation  as  a  ship,  was  repaired  L 
hy  the  purchaser  and  again  put  in  a  state  gallantly  to  traverse  the  ocean 
Showing  the  danger  of  fraud  in  such  cases) ;  but  the  decision  proceeded 
upon  the  supposition  that  she  was  a  mere  wreck,  and  that  she  had  ceased 
to  be  a  ship  as  much  as  if  her  timbers  and  her  masts  had  been  scattered 
along  the  beach.  Lord  Tenterden  says:  "If  the  subject-matter  of 
insurance  remained  a  ship  it  was  not  a  total  loss,  but  if  it  w^re  reduced 
to  a  mere  congeries  of  planks,  the  vessel  was  a  mere  wreck,  the  name 
which  you  may  think  fit  to  apply  to  it  cannot  alter  the  nature  of  the 
thing."  Bayley,  J.,  says :  " I  take  the  legal  principle  to  be  this;  if, 
by  means  of  any  of  the  perils  insured  against,  the  ship  ceases  to  retain 
that  character  and  becomes  a  wreck,  that  is  a  total  loss,  and  the  master 

(«)  In  Exch.  Ch.  reversing  the  judgment  of  C.  B.  in  Roux  v.  Salvador,  1  New  Ca.  526. 
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may  sell  her,  and  the  assured  may  recover  for  a  total  loss,  without  giving 
any  notice  of  abandonment."  Holroyd,  J.,  adds:  "Where  the  damage 
sustained  makes  the  loss  a  total  loss*'  (evidently  meaning,  I  conceive,  an 
actual  total  loss),  "  it  is  unnecessary  to  give  notice  of  abandonment."  Had 
the  Judges  there  supposed  that  the  ship  insured,  after  the  misfortune 
which  befell  her,  might  have  been  sent  to  a  distant  port  and  repaired 
either  prudently  or  imprudently,  they  would  probably  have  held,  in  ac- 
cordance with  all  prior  decisions,  that  a  notice  of  abandonment  was  in- 
dispensably necessary  to  a  claim  for  a  total  loss.  I  am  bound  to  sup- 
pose that  Roux  v.  Salvador  was  well  decided  ill  the  Exchequer  Chamber; 
although  I  must  confess  that,  till  I  heard  that  decision,'  I  was  rather  at 
♦fifin  a  *oss  t0  *un(^er8tan^  tow  the  reasoning  of  Lord  Chief  Justice 

-■  Tindal  (Roux  v.  Salvador,  1  New  Ca.  526)  was  to  be  answered, 
showing  that  hides  insured  were  still  hides  when  they  were  sold  at  an 
intermediate  port  as  hides  to  be  tanned  and  turned  into  leather,  although 
they  had  sustained  such  damage  as  would  have  prevented  them  from 
retaining  their  character  of  hides  had  they  been  forwarded  to  their  port 
of  destination.  But  Lord  Abinger,  in  his  elaborate  and  masterly  judg- 
ment dispensing  with  a  notice  of  abandonment,  proceeds  upon  the  ground 
that  the  subject-matter  insured  was  virtually  destroyed.  "  It  appears 
to  us,"  says  he  (3  New  Ca.  281, 2),  "that  this  was  not  the  case  of  what 
has  been  called  a  constructive  loss,  but  of  an  absolute  total  loss  of  the 
goods."  "The  argument,  therefore,  in  effect,  resolves  itself  into  this 
question,  whether,  when  a  total  loss  has  taken  place  before  the  termi- 
nation of  the  risk  insured,  with  a  salvage  of  some  portion  of  the  subject 
insured,  which  has  been  converted  into  money,  the  insured  is  bound  to 
abandon  before  he  can  recover  for  a  total  loss."  He  puts  the  very  case 
upon  which  we  have  to  decide. (a)  "There  may  be  some"  "peril  which 
renders  the  ship  unnavigable,  without  any  reasonable  hope  of  repair.*' 
In  this  and  "  similar  cases,  if  a  prudent  man  not  insured,  would  decline 
any  further  expense  in  prosecuting  an  adventure,  the  termination  of 
which  will  probably  never  be  successfully  accomplished,  a  party  insured 
may,  for  his  own  benefit,  as  well  as  that  of  the  underwriter,  treat  the 
case  as  one  of  a  total  loss,  and  demand  the  full  sum  insured.  But  if  he 
elects  to  do  this,  as  the  thing  insured,  or  a  portion  of  it  still  exists,  and 
is  vested  in  him,  the  very  principle  of  the  indemnity  requires  that  he 
*fifi91  *^0M'^  *make  a  cession  of  all  his  right  to  the  recovery  of  it" 

-J  « that  the  underwriter  may  be  entitled  to  all  the  benefit  of  what 
may  still  be*  of  any  value ;  and  that  he  may,  if  he  pleases,  take  measures, 
at  his  own  cost,  for  realizing  or  increasing  that  value." 

The  case  at  bar  is  likewise  put  by  Tindal,  C.  J.,  in  Benson  v.  Chap* 
man,  6  M.  &  G.  792,  810  (E.  C.  L.  R.  vol.  46).(6)     «  Where  the  damage 

(a)  P.  286. 

(b)  S.  G.  in  Error,  reserving  the  judgment  of  C.  B. ;   Chapman  r.  Benson,  in  Exeh.  Ch. 
6  Com.  B.  330  (E.  G.  L.  R.  vol  57) j  Benson  v.  Chapman  in  Dora  Proc,  2  House  of  Lords  I 
*W,  affirming  the  judgment  of  Exeh.  Ch. 
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to  the  ship  is  so  great,  from  the  perils  insured  against,  as  that  the  ownei 
cannot  put  her  in  a  state  of  repair  necessary  for  the  pursuing  of  the 
voyage  insured  except  at  an  expense  greater  than  the  value  of  the  ship, 
he  is  not  bound  to  incur  that  expense,  but  is  at  liberty  to  abandon,  and 
treat  the  loss  as  a  total  loss." 

These  dicta  and  decisions  rest  on  the  ancient  doctrine  to  be  found  in 
the  continental  writers  of  the  highest  authority,  from  whom  our  com- 
mercial code  has  been  chiefly  framed.  Says  Valin :  <<  The  assured  on 
ship  has  a  clear  right  to  abandon  if  in  the  place  where  the  ship  goes 
ashore  or  in  its  neighbourhood  there  are  neither  materials  nor  workmen 
for  the  repairs :"  Comment,  sur  l'Ordonnance  de  la  Marine,  Vol.  ii.  p. 
S45.(a) 

We  have  deemed  it  expedient  to  refer  to  these  authorities,  as  we  have 
reason  to  believe  that  a  notion  has  been  entertained  in  the  profession, 
since  the  decision  of  Cambridge  v.  Anderton,  2  B.  &  C.  691  (E.  C.  L. 
R.  vol.  9),  that,  wherever  a  ship  insured  becomes  innavigable  and  cannot 
be  prudently  repaired,  the  assured  may  recover  for  a  total  loss  without 
notice  of  abandonment.  In  the  case  of  Fleming  v.  Smith,  1  H.  Lords 
Cases,  513,  we  were  told  very  confidently  in  the  House  of  Lords,  r+fifi« 
*by  the  counsel  for  the  assured,  that  abandonment,  in  cases  of  *- 
constructive  loss,  was  an  exploded  doctrine,  and  that  there  is  no  differ- 
ence between  a  notice  of  abandonment  and  the  cession  of  a  salvage  on 
receiving  payment  of  the  sum  insured.  Some  pains  were  then  taken, 
in  giving  the  judgment  of  the  House,  to  vindicate  the  ancient  principles 
of  insurance  law.  But,  subsequently,  in  Stewart  v.  Greenock  Marine 
Insurance  Company,  2  H.  Lords  Cases,  159,  the  supposed  new  fashion 
was  again  asserted  to  prevail  in  Westminster  Hall.  It  met  however 
with  no  countenance  from  Lord  Chancellor  Cottenham,  who  said: (p.  183) 
"In  all  cases  in  which  the  subject  is  not  actually  annihilated,  the 
assured  is  entitled  to  claim,  and  claiming  as  upon  a  total  loss,  must  give 
up  to  the  underwriters  all  the  remains  of  the  property  recovered,  together 
with  all  benefit  and  advantage  belonging  or  incident  to  it".  The  main 
point  there  decided  was  (in  conformity  to  Davidson  v.  Case,  in  Exch. 
Ch.,  2  Brod.  &  B.  379  (E.  C.  L.  R.  vol.  6)  (6)),  that,  where  insurers  on  ship 
are  liable  to  a  total  loss  on  a  notice  of  abandonment,  they  are  entitled 
to  the  whole  of  the  freight  which  becomes  due  subsequent  to  the  time 
when  the  injury  causing  the  loss  was  sustained.  Therefore,  if  there 
had  been  a  notice  of  abandonment  in  this  case,  the  defendants  would 
have  been  entitled  to  any  freight  due  in  respect  of  the  goods  which 
were  landed  at  Santa  Cruz;  whereas,  without  a  notice  of  abandonment, 
they  have  only  the  illusory  claim  to  the  722.  10*.  after  defraying  the 
expenses  of  the  sale.  There  is  reason  to  apprehend  that  great  frauds 
are  committed  in  distant  parts  under  pretence  that  ships  insured  have 

(a)  Book  3,  tit  6,  art  46,  Vol.  2,  p.  102,  in  the  edit  Rochelle,  1776,  4to. 
(6)  Affirming  the  judgment  of  K.  B.  in  Case  v.  Davidson,  5  M.  k  S.  70. 
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*rtfii.l  received  an  injury  which  renders  it  imprudent  to  repair  them; 

-j  *and  such  frauds  would  be  much  facilitated  if  the  owners  were 
not  required  to  make  any  communication  to  the  insurer  till  they  cgme 
upon  him  peremptorily  to  demand  payment  of  the  full  sum  subscribed 
in  the  policy.  For  these  reasons  we  think  that  the  verdict  in  this  case 
cannot  stand  as  for  a  total  loss. 

We  have  next  to  consider  the  claim  of  the  plaintiffs  for  a  partial  loss. 
The  defendants  deny  their  liability  either  for  a  total  or  partial  loss, 
relying  on  Meretony  v.  Dunlope,  cited  in  Lockyer  v.  Offley,  1  T.  R. 
260,  said  to  have  been  decided  by  Lord  Mansfield  at  nisi  prius,  and 
afterwards  by  the  Court  of  King's  Bench ;  but  we  do  not  think  that  it 
can  be  considered  an  authority  establishing  the  doctrine  for  which  it  is 
generally  cited. 

The  only  account  of  it  is  in  these  words  by  Willes,  J.,  giving  the 
judgment  of  the  Court  in  Lockyer  r.  Offley,  1  T.  R.  252,  260.  "That 
was  an  insurance  on  a  ship  for  six  months,  and  three  days  before  the 
expiration  of  the  time  she  received  her  death's  wound,  but,  by  pumping, 
was  kept  afloat  till  three  days  after  the  time :  there  the  verdict  was 
given  for  the  insurer,(a)  which  was  confirmed  by  the  Court."  This  has 
been  supposed  to  lay  down  the  rule  that,  where  there  is  a  time  policy 
on  a  ship,  if  the  ship  within  the  time  receives  damage,  however  severe, 
by  the  perils  of  the  sea,  but  the  amount  of  it  is  not  ascertained  till  after 
the  time  has  expired,  and  fill  then  she  is  kept  afloat  as  a  ship,  although 
from  this  damage  she  afterwards  sinks  or  is  found  to  be  in  a  state  in 
which  she  is  not  fit  for  navigation  and  is  incapable  of  being  repaired, 
*ftf~1  *^e  *nsurers  can  neither  be  *made  liable  for  a  total  nor  partial 

J  loss.  As  supporting  such  a  rule  the  decision  has  been  censured 
by  foreign  jurists.  The  learned  Benecke,  who  published  a  valuable 
treatise  on  the  law  of  insurance  at  Hamburgh,  in  the  year  1807,(i)  says, 
Ch.  8,  s.  3,  vol.  ii.,  p.  448,  9 :  « In  England  it  has  been  held,  in  the 
case  of  Meretony  contra  Dunlope,  that  the  insurer  is  not  liable.  A 
ship  which  was  insured  for  six  months  was  greatly  damaged  three  days 
before  the  expiration  of  that  time,  but  by  pumping  was  kept  above  water 
for  six  days,  so  that  she  did  not  sink  until  three  days  after  the  expira- 
tion of  the  insurance.  It  was  decided  that  the  insurers  were  not 
answerable,  because  the  risk  was  at  an  end  before  the  loss  happened. 
Judge  Willes"  »  said,  « When  a  man's  life  is  insured  for  a  year,  and  he 
receives  a  mortal  wound  shortly  before  the  expiration  of  that  time,  of 
which  he  dies  after  the  year  has  elapsed,  the  insurer  in  like  manner  is 
not  liable.'  Nevertheless  it  is  unjust  that  the  insured  should  receive  no 
compensation  for  the  damage  that  has  happened  whilst  the  insurance 
lasted.  The  indisputable  principle  in  cases  of  life  insurances  cannot 
be  applied  unconditionally  to  time  insurances  against  perils  of  the  sea. 
In  the  first  class  of  cases  the  insurer  is  bound  to  pay  only  when  the 

(a)  "  Insured"  in  the  edition  of  1817,  but  not  so  in  the  editions  of  1786  and  1794 

(b)  System  des  Assekurani-und-Bodmereiwesens.  u.  s.  w.,  Hamburg,  1807. 
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insured  dies  in  the  time  mentioned,  and  is  free  from  liability  when  the 
insured  survives  that  time.  A  middle  condition  between  life  and  death 
cannot  be  recognised.  On  the  other  hand,  in  the  last  class  of  cases, 
there  really  exists  a  middle  condition,  for  which  the  insurer  is  likewise 
answerable,  between  the  sound  condition  and  the  entire  loss  of  the  ship, 
viz.  damage  without  immediate  destruction.  Supposing  the  ship,  whilst 
the  obligation  lasts,  *to  have  come  into  this  condition,  there  is  r+n™ 
assuredly  no  ground  to  absolve  the  insurer  from  all  liability.  In  ■- 
justice,  therefore,  the  question  then  is  not  whether  the  insurer  is  to  pay 
at  all,  but  how  much  he  is  to  pay." 

The  statement  made  at  the  bar  is  not  quite  correct,  that  there  are 
decisions  expressly  contrary  to  Meretony  v.  Dunlope,  1  T.  R.  260,  in 
the  Courts  of  the  United  States  of  America.  In  Peters  v.  Phoenix  In- 
surance Company,  3  Sergeant  &  Rawle's  (Pennsylvania)  Reports,  25 
(supposed  to  be  such  a  decision),  the  insurance  was  on  a  ship  at  and  from 
Philadelphia  to  Charleston,  and  thence  to  Madeira ;  she  struck  in  going 
over  the  bar  at  Charleston  on  her  way  to  Madeira ;  her  bottom  was  seri- 
ously injured ;  she  sprunk  a  leak ;  she  was  obliged  to  put  into  Norfolk 
in  Virginia ;  having  received  some  repairs  there,  she  proceeded  on  her 
voyage,  but  again  sprung  a  leak ;  she  reached  Madeira  in  a  distressed 
condition,  and,  being  run  foul  of,  was  obliged  again  to  run  out  to  sea. 
On  her  return  to  Madeira  she  was  surveyed,  condemned,  and  sold  as 
unfit  to  be  repaired.  The  assured,  having  abandoned,  recovered  for  a 
total  loss.  But  here  (as  in  the  English  case  of  Shawe  v.  Felton),  2 
East,  109,  the  policy  was  for  a  voyage  in  the  usual  form ;  and  the 
ship  never  had  been  in  good  safety  at  her  port  of  destination.  How- 
ever, Chief  Justice  Tilghman,  in  pronouncing  judgment,  disapproves 
of  the  doctrine  imputed  to  Lord  Mansfield,  in  Meretony  v.  Dunlope ; 
and  Mr.  Justice  Yeates  says,  "  that  if  a  vessel  received  her  death-wound 
by  events  which  occurred  during  the  voyage  insured,  it  was  of  no  moment 
when  the  loss  was  ascertained."  The  other  American  decision  Supposed 
to  be  contrary  to  Meretony  v.  Dunlope,  is  Coit  v.  Smith,  3  Johnson's 
(New  York,  Supreme  Court,  &c.)  Cases,  16.  That  *was  an  in-  r^fir7 
surance  on  horses  from  Liverpool  to  New  York:  a  horse  was  "■ 
injured  by  the  perils  of  the  sea  during  the  voyage,  and  died  of  this 
injury  a  few  days  after  being  landed  at  New  York.  The  insurers  were 
held  liable  for  the  value  of  the  horse.  There  no  necessity  arose  for 
adjudicating  upon  the  doctrine  that,  if  a  ship  insured  for  time  receives 
her  death-wound  during  the  time,  but  is  kept  afloat  without  the  extent 
of  the  damage  being  ascertained  till  the  time  has  expired,  the  insurers 
are  not  liable;  but  that  doctrine  is  incidentally  censured  by  the  Court. 

We  very  much  doubt  whether  any  such  doctrine  ever  was  laid  down 
by  Lord  Mansfield  in  Meretony  v.  Dunlope  ;(a)  and  the  decision  of  the 

(a)  (In  the  statement  of  this  case  in  1  Park  on  Insurance,  51  (8th  ed.),  the  verdict  is  said  to 
hare  been  given  "under  the  direction  of  Lord  Mansfield/'  which  words  do  not  appear  in  1  T. 
R.  260.  See,  as  to  this  ease,  1  Phillips  on  Insurance,  291,  Boston,  1823.  Also  see  Furncaux  v. 
Bradley,  1  Park,  365,  cited  by  Mr.  Phillips,  ibid.) 
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Court  may  have  proceeded  on  a  totally  different  ground.  The  doctrine 
seems  contrary  to  the  principle  of  insurance  law,  that  the  insurer  is 
liable  for  a  loss  actually  sustained  from  a  peril  insured  against  daring 
the  continuance  of  the  risk :  and,  if  a  ship,  insured  for  time,  during  the 
time  receives  damage  from  the  perils  of  the  sea,  although  the  amount 
of  it  be  not  ascertained  till  the  expiration  of  that  time,  and  she  is  kept 
afloat  till  then,  upon  the  assured  taking  proper  steps  by  giving  notice 
of  abandonment  or  by  obtaining  evidence  of  the  sum  which  would  be 
required  to  repair  the  damage  sustained,  there  does  not  appear  any  good 
reason  why  they  may  not,  according  to  the  Jacts,  proceed  against  the 
insurers  for  a  total  or  for  a  partial  loss. 

*fifiRl  *^or  ^°  we  ^ink  tnat  I*ockyer  *•  Offley,  1  T.  R.  252,  is  an 
J  authority  against  the  plaintiffs ;  for  there  the  proximate  cause  of 
the  loss  was  the  seizure  by  the  government,  which  occurred  after  the 
policy  had  expired :  while  the  proximate  cause  of  the  loss  here  was  the 
grounding  off  Santa  Cruz  while  the  ship  was  still  protected  by  the 
policy ;  and  immediately  and  directly  some  damage  arose  by  which  the 
value  of  the  subject-matter  insured  was  lessened. 

The  defendants  next  attempt  to  protect  themselves  from  their  liability 
for  a  partial  loss  by  the  authority  of  Livie  v.  Janson,  12  East,  648, 
which  they  say  establishes  the  doctrine  that,  wherever  a  partial  loss  is 
followed  by  a  total  loss  for  which  the  insurers  are  not  liable,  the  partial 
loss  is  merged  in  the  total  loss :  and  they  contend  that  here,  after  the 
accident  on  the  16th  of  September,  and  after  the  policy  had  expired,  a 
total  loss  occurred  for  which  they  are  exempt,  so  that  they  are  freed 
from  all  liability.  The  insurers  on  a  ship,  if  they  pay  a  total  loss,  cer- 
tainly are  not  liable  likewise  in  respect  of  any  prior  partial  loss  which 
has  not  been  repaired ;  and,  if  a  total  loss  occurs  from  which  they  are 
exempt,  they  are  not  liable  for  any  prior  partial  loss  which  in  that  event 
does  not  prove  prejudicial  to  the  assured.  But  here  the  insurers  hare 
not  paid;  and  they  deny  their  liability  to  pay,  a  total  loss :  and  they 
are  not  at  liberty  to  allege  that  the  partial  loss  is  merged  in  a  total  loss 
from  which  they  are  exempt.  In  Livie  v.  Janson  the  policy  was  on  a 
ship  for  a  voyage  from  New  York  to  London,  warranted  free  from 
American  condemnation  ;  and,  after  a  partial  loss  by  sea  damage,  the 
ship  was  seized  and  condemned  by  the  American  government.  The 
*fificn  a8Sure^>  *n  tne  event  which  happened,  were  not  in  *any  degree 
J  prejudiced  by  the  partial  loss,  which  only  rendered  the  ship  less 
valuable  to  the  American  government,  the  assured  being  in  the  same 
situation  as  if  the  partial  loss  had  never  occurred.  But  here  the  owners 
of  the  Pusey  Hall  suffered  an  injury  to  their  property  when  the  ship 
grounded  near  Santa  Cruz ;  and  that  has  continued  a  prejudice  to  them 
ever  since.  If  the  ship  had  been  fairly  sold  to  be  repaired,  she  must 
have  sold  for  less  on  account  of  the  damaged  state  of  her  bottom ;  and, 
even  if  she  was  sold  to  be  broken  up,  her  value  must,  to  a  certain  ex- 
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tent,  have-been  lessened  by  the  damage  which  she  had  sustained.  Nor 
was  there  a  supervening  total  loss  by  the  sale  of  the  ship ;  for  there  is 
do  such  loss  known  in  insurance  law  as  a  sale  by  the  master,  unless  it 
be  barratrous ;  and  a  bonfi,  fide  sale  by  the  master  can  only  affect  the 
insurers  when  it  becomes  necessary  by  prior  damage  arising  from  a  peril 
for  which  they  were  answerable. 

We  therefore  think  that  in  this  case  the  ship  insured  sustained  a 
partial  loss  from  which  the  assured  ought  to  be  Indemnified.  But  they 
have  left  us  entirely  in  the  dark  as  to  the  amount  of  that  indemnity. 
Their  counsel  has  contended  that,  even  on  the  footing  of  a  partial  loss, 
the  verdict  ought  to  stand  for  the  full  amount  of  the  sum  insured  and 
interest.  However,  if  there  has  not  been  a  total  loss  of  the  ship,  actual 
or  constructive,  with  notice  of  abandonment,  it  lies  upon  them  to  show 
the  extent  of  the  injury  which  the  ship  sustained  from  the  accident, 
together  with  the  sum  which  would  be  required  for  repairing  it ;  and 
from  this  there  would  be  the  usual  deduction  of  one-third  new  for  old. 
There  having  been  no  notice  of  abandonment  although  the  ship  subsisted 
as  a  ship,  we  cannot  proceed  upon  the  supposition  that  she  could  not  be 
repaired ;  and  the  "partial  loss  must  be  calculated  on  the  same 


principles  as  if  she  had  actually  been  repaired  and  proceeded  on 
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her  voyage,  or  had  foundered  at  sea  without  having  been  repaired,  soon 
after  the  policy  expired.  "  Such  a  calculation,"  says  Benecke,  vol.  ii. 
p.  449,  ch.  8,  s.  3,  «  cannot  be  governed  by  any  general  rule,  but  must 
be  decided  according  to  circumstances  and  upon  a  casual  estimate  in 
which  no  great  precision  can  be  expected,  since  it  is  extremely  difficult 
after  the  ship  has  perished  to  obtain  a  precise  knowledge  of  the  condition 
in  which  the  ship  was  at  the  termination  of  the  fixed  time.  But  this 
difficulty  can  never  be  a  ground  for  freeing  the  insurer  from  all  liability." 
The  difficulty  is  not  greater  than  was  experienced  in  Hare  v.  Travis,  7 
B.  &  C.  14  (E.  C.  L.  R.  vol.  14),  where,  there  having  been  a  policy 
upon  pearl  ashes  at  and  from  Liverpool  to  London,  and  the  ship  having 
deviated  by  going  into  Southampton,  and  the  pearl  ashes  having  been 
injured  by  sea  damage  both  before  and  after  the  deviation,  but  never 
having  been  examined  till  they  arrived  in  London,  it  was  left  to  the 
jury  to  say  what  amount  of  damage  they  had  sustained  while  protected 
by  the  policy. 

The  counsel  for  the  defendants  insists  that,  if  we  are  of  opinion  that 
they  are  liable  for  a  partial  loss,  we  ought  to  direct  a  verdict  to  be 
entered  for  the  plaintiffs  with  nominal  damages.  But  we  doubt  our 
power  to  do  so :  and  we  should  not  be  inclined  to  exercise  such  a  power 
if  we  possessed  it ;  for  we  believe  that  the  plaintiffs  may  have  the  mean* 
of  showing  that  they  are  entitled  to  substantial  damages!  We  think 
that  the  proper  course  would  be  to  refer  it  to  an  arbitrator  to  ascertain 
the  amount  of  the  partial  loss;  and  that  the  *verdict  for  the  r„fi71 
plaintiffs  should  be  reduced  to  this  amount :  but,  if  both  parties  *- 
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will  not  agree  to  the  course  which  we  recommend,  we  shall  direct  a  new 
trial,  that  the  amount  of  the  damages  may  be  ascertained  by  a  jury. 

Defendants  not  consenting  to  refer,  a  rule  absolute  was  granted  for 
a  new  trial. 

To  entitle  the  insured  to  recorer  for  a  total  ralid  sale,  the  insured  are  not  entitled  to  rwo- 

loss  of  a  vessel,  when*  the  object  insured  con*  ver  for  a  total  loss  without  an  abandonment 

tinued  to  exist  in  specie,  there  must  be  an  The  American  Insurance  Company  r.  Fraoeta, 

abandonment.     Hence,  where  ■  the  jury  found  0  Barr,  390 :  Contra,  Mutual  Safety  Ins.  Co.  r. 

that  the  costs  of  repairing  would  so  far  exceed  Cohen,  3  GUI,  459. 

the  value  of  the  vessel  when  repaired,  that  no        That  when  the  injury  was  sustained  witoia 

prudent  man  could  doubt  as  to  the  propriety  of  the  period,  it  is  not  necessary  that  its  extent 

selling  the  vessel  under  the  circumstances,  and  should  have  been  ascertained  at  its  termination 

that  the  sale  by  the  captain  was  a  legal  and  in  a  time  policy,  see  1  Phillips  on  Ins.  70S. 


The  QUEEN  v.  The  Deputies  of  the  Freemen  of  LEICESTEB. 

June  8. 

By  a  private  act,  Deputies  are  to  be  elected  by  the  freemen  of  L. ;  and,  if  the  election  of  an; 

Deputy  is  disputed,  the  Deputies  are  to  decide  at  their  next  meeting  on  the  validity  of  the 

election ;  before  which  meeting,  the  party  questioning  the  right  of  the  sitting  Deputy  is  to 

give  or  deliver  four  days'  notice  in  writing  unto  such  Deputy. 
A.  and  B.  were  elected  Deputies ;  and  their  elections  were  disputed.    At  the  next  meeting  of  tie 

Deputies,  evidence  was  given  that  notice  was  left  in  due  time  with  A.'s  wife.    The  depotitf 

decided  that  personal  service  was  requisite,  and  refused  to  inquire  further  into  A.'s  election. 

Evidence  was  given  of  personal  service  on   B.  in  due  time.     The  Deputies  decided  that 

there  had  not  in  fact  been  service  on  B. :  and  refused  to  inquire  further  into  B.'s  election. 
On  motion  in  each  case,  for  a  mandamus  to  the  Deputies  to  hear  and  decide  on  the  merit! 

of  the  election : 
Held,  that,  the  Deputies  having,  in  A.'s  case,  erroneously  decided  that  personal  service  was  a 

preliminary  to  exercising  their  jurisdiction,  what  they  bad  done  was  a  refusal  to  exercise  the 

jurisdiction ;  and  the  rule  was  made  absolute.    But 
Held,  that  in  B.'s  case  the  deputies  had  exercised  their  jurisdiction  by  deciding  on  the  fad 

whether  notice  was  given  or  not ;  and  the  rule  was  discharged. 

Macaulay  had  obtained  a  rule  calling  on  the  Deputies  of  the  free- 
men of  Leicester  to  show  cause  why  a  mandamus  should  not  issue,  com- 
manding them  to  inquire  into  the  validity  or  invalidity  of  the  election 
of  a  person  named  Bates  as  a  Deputy  of  the  freemen  of  Leicester ;  and 
a  similar  rule  as  to  the  election  of  a  person  named  Lewin ;  upon  affida- 
vits which  disclosed  the  following  facts. 

The  Deputies  of  the  freemen  of  Leicester  are  annually  elected,  under 
the  provisions  of  private  acts  of  parliament,  by  the  different  parishes  of 
fc/.won  Leicester,  for  the  *purpose  of  managing  estates  belonging  to  the 
J  freemen  and  freemen's  widows.  By  stat.  8  &  9  Vict.  c.  6  (pri- 
vate), s.  4,  it  is  enacted,  "  that  in  case  at  any  election  or  elections  of  a 
Deputy  or  Deputies  under  the  provisions  of  this  act  any  three  or  more 
of  the  freemen  or  freemen's  widows,  residing  in  the  parish  for  which 
any  such  election  may  have  taken  place  (whether  they  shall  have  voted 
in  the  choice  of  such  Deputy  or  Deputies  or  not),  shall  be  of  opinion 
that  any  such  Deputy  or  Deputies  shall  not  have  been  duly  elected,  and 
of  such  their  opinion  shall  give  or  deliver  notice  in  writing  unto  such 
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Deputy  or  Deputies  as  last  aforesaid,  and  also  unto  the  clerk  of  the 
Deputies  for  the  time  being,  or  unto  any  two  or  more  of  the  newly  or 
last  elected  Deputies  at  least  four  days  before  the  first  or  next  meeting 
of  the  Deputies  after  such  election  (such  four  days  to  be  reckoned  ex- 
clusive of  the  day  on  which  6uch  notices  shall  be  given,  but  inclusive  of 
the  day  of  such  meeting),"  &c.  (further  regulation  as  to  time,  in  case 
there  should  not  be  four  intervening  days),  "  then  and  in  every  such 
case,  and  when  and  so  often  as  the  same  shall  happen,  it  shall  be  lawful 
for  the  Deputies  assembled  at  such  first  or  next  meeting  (but  not  including 
such  Deputy  or  Deputies  as  shall  be  so  objected  to),  and  they  are  hereby 
required  to  inquire  into  and  determine  the  validity  or  invalidity  of  such 
disputed  election  or  elections,  and  the  determination  of  the  Deputies 
assembled  at  such  meeting,  or  of  the  majority  of  them,  shall  be  final  and 
conclusive  thereupon." 

Bates  and  Lewin  were  elected  Deputies ;  and,  at  the  next  meeting  of 
the  Deputies,  their  elections  were  objected  to.  In  Bates's  case,  it  was 
proved  before  the  Deputies  that  notice  of  the  objection  had  been  left  at 
his  house  with  his  wife.  The  Deputies,  by  the  casting  *vote  of  r*fi^q 
their  chairman,  decided  that  personal  service  of  the  notice  was  L 
requisite,  and  refused  to  inquire  further.  In  Lewin's  case,  direct  evi- 
dence was  given  that  notice  had  been  personally  served  upon  him  ;  the 
Deputies,  by  the  casting  vote  of  their  chairman,  decided  that  it  had  not 
been  so  served,  and  in  his  case  also  refused  to  inquire  further. 

MtlloT  now  showed  cause  against  both  rules.  Stat.  8  &  9  Vict.  c.  6, 
8.  9,  makes  notice  to  the  Deputy  a  condition  precedent  to  an  inquiry 
into  the  validity  of  the  election :  and  the  Deputies,  in  the  exercise  of 
their  jurisdiction,  are  bound,  as  the  first  step,  to  inquire  whether  the 
notice  required  by  the  statute  was  givA.  They  have  inquired  and  de- 
cided on  this :  whether  their  decision  be  right  or  wrong  is  immaterial : 
they  have  not  in  either  case  declined  to  exercise  their  jurisdiction  ;  and 
therefore  a  mandamus  does  not  lie ;  Regina  v.  The  Justices  of  Kesteven, 

3  Q.  B.  810  (E.  C.  L.  R.  vol.  43),  Regina  v.  Blanslterd,  13  Q.  B.  318 
(E.  C.  L.  R.  vol.  66).(a) 

The  decision  in  Lewin's  case  was  on  the  fact  whether  notice  had  been 
given  or  not.  It  is  clear  that  this  Court  cannot  grant  a  mandamus  to 
review  a  decision  on  a  fact ;  to  do  so  would,  in  effect,  be  to  grant  a  new 
trial  on  the  ground  that  the  decision  was  against  evidence.  In  Bates's 
case,  the  deputies  decided,  on  the  construction  of  the  statute,  that  per- 
sonal notice  was  required.  It  may  be  that  they  are  wrong :  but  the  de- 
cision of  persons  acting  within  their  jurisdiction  cannot,  even  on  a  point 
of  law,  be  reviewed  by  mandamus.     Rex  v.  The  Justices  of  Cumberland, 

4  A.  &  E.  695  (E.  C.  L.  R.  vol.  31),  was  much  questioned  in  Regina  v. 
Blanshard.  [Lord  Campbell,  C.  J.  In  Rex  v.  The  *  Justices  r*fi74 
of  Cumberland,  4  A.  &  E.  695  (E.  C.  L.  R.  vol.  31),  the  justices  L 

(a)  Hilary  vacation  (February  1st),  1849. 
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had  commenced  their  investigation  on  the  whole  matter ;  and  their  de* 
cision  was  on  the  very  essence  of  the  question  before  them  :  so  that  this 
Court  was  clearly  wrong  in  granting  a  mandamus.] 

Macaulay,  contrti.  The  decision,  in  each  of  the  cases  now  before  the 
Court,  was  on  a  preliminary  point.  [Lord  Campbell,  C.  J.  Bat  in 
Lewin's  case  the  decision  was  on  the  question  of  fact.  We  can  only  pot 
the  Deputies  in  motion  to  exercise  their  jurisdiction  ;  and  the  first  point 
in  exercising  their  jurisdiction  is  to  decide  whether  there  was  a  notice  in 
fact.  We  cannot  decide  that  fact  for  them.(a)]  The  decision  was  evi- 
dently given  in  a  spirit  of  party,  and  only  colourable.  [Lord  Camp- 
bell, C.  J.  If  you  can  make  out  a  case  of  that  kind,  it  may  entitle 
you  to  apply  for  a  criminal  information ;  but  still,  if  they  have  decided 
on  a  fact  within  their  jurisdiction,  we  cannot  interfere  by  mandamus.] 

Lord  Campbell,  C.  J.  The  rule  as  to  Bates  must  be  made  absolute, 
and  that  as  to  Lewin  discharged.  There  is  considerable  nicety  as  to 
cases  of  this  kind :  but  the  distinction  is,  that,  where  persons  exercising 
an  inferior  jurisdiction  have,  on  a  mistaken  view  of  the  law,  refused  to 
hear  a  case,  this  Court  will  compel  them  by  mandamus  to  hear  and  de- 
cide it :  but,  when  they  have  heard  and  decided,  we  cannot  review  their 
decision.  I  think  that  is  the  principle  of  the  cases  in  which  a  manda- 
mus has  issued  where  the  sessions  have  imposed  a  notice  on  an  appellant 

*f  7<V1  an(*  re^use(^  *°  ^ear  ^m  5  ^ut,  wnen  once  *they  have  heard  the 
J  case  upon  the  merits,  their  decision  is  final.  Rex  t>.  The  Justices 
of  Cumberland,  4  A.  k  E.  695  (E.  C.  L.  R.  vol.  31),  is  not  consistent 
with  this :  I  think  that  case  cannot  be  supported.  In  the  present  case, 
as  to  Bates,  it  is  quite  clear  that  the  Deputies  made  a  mistake  in  law; 
for  they  thought  personal  service  was  required  by  the  statute,  but  it  was 
not.  It  would  have  been  strange  if  it  had  been,  as  such  an  enactment 
would  have  enabled  a  person  who  was  aware  that  he  was  not  entitled  to 
the  office  to  retain  it  by  keeping  out  of  the  way  of  personal  service  for 
a  few  days  after  having  obtained  his  seat.  In  general,  when  personal 
service  is  required  %j  an  act,  it  is  so  said  in  express  words ;  but  here  the 
words  used  are  "  give  or  deliver  notice  in  writing  unto  such  Deputy," 
which  have  no  such  force.  The  Deputies  therefore  made  a  mistake  in 
law :  on  that  mistake  they  decided  that  they  would  not  hear  the  case 
against  Bates ;  and  I  think  that  in  so  doing  they  erroneously  declined 
to  exercise  their  jurisdiction.  But  in  Lewin's  case  the  deputies  con- 
sidered whether  de  facto  there  had  been  a  notice  given  to  him.  There 
was  no  mistake  in  law  in  that  case ;  for  the  evidence,  if  it  was  believed, 
proved  a  personal  service  upon  him ;  but  the  deputies  decided  that  they 
did  not  believe  the  witness.  It  would  be  strange  if  we  granted  a  man- 
damus commanding  the  Deputies  to  hold  a  notice  given,  upon  perhaps 
the  very  same  evidence  on  which  they  have  already  decided  that  it  was 

(a)  See  Ketfna  v.  The  Justioea  of  Keiteven,  3  Q.  B.  810,  819  (B.  C.  L.  R.  roL  43). 
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not  given.     It  would  be  granting  a  mandamus,  in  effect,  to  believr  the 
witness. 

Erlb,  J. (a)  We  are  called  upon  to  exercise  the  jurisdiction  which  we 
possess,  to  require  an  inferior  *Court  to  exercise  its  jurisdiction  r+n7({ 
after  it  has  declined  to  exercise  it.  I  think  the  reason  for  which  ■- 
we  grant  the  application  in  one  of  these  cases  and  refuse  it  in  the  other 
shows  what  the  true  line  is  which  divides  those  cases  in  which  this  Court 
will  exercise  the  jurisdiction  from  those  in  which  it  refuses.  \fe  are 
asked  to  issue  a  mandamus  calling  on  the  Deputies  of  the  freemen  of  ' 
Leicester  to  act  upon  the  jurisdiction  given  them  by  stat.  8  &  9  Vict.  c. 
6,  s.  4,  to  try  the  validity  of  two  elections.  The  first  step  to  be  taken 
in  trying  the  validity  of  an  election  under  this  act  is  to  inquire  whether 
four  days'  notice  has  been  given  to  the  Deputy  whose  election  is  impeached. 
In  respect  of  Lewin,  the  Deputies  held  that  inquiry ;  the  testimony  as 
to  that  was  heard,  and,  if  believed,  proved  notice ;  but  the  Deputies 
decided  that  they  did  not  believe  the  evidence.  It  is  clear  that  they  did 
exercise  their  jurisdiction  on  that  point ;  and  we  cannot  call  on  them  to 
exercise  it  over  again.  But  with  Bates  the  case  was  different.  Personal 
service  is  not  required  by  the  statute.  The  Deputies,  however,  said,  We 
will  not  exercise  our  jurisdiction  unless  you  give  us  evidence  of  personal 
service :  and,  the  evidence  tendered  being  that  the  notice  was  left  with 
his  wife  at  his  house,  they  refused  to  inquire  whether  such  notice  had 
been  given,  or  to  proceed  farther.  That  was  a  declining  to  exercise 
their  jurisdiction. 

Rule  absolute  in  Bates's  case. 

Rule  discharged  in  Lewin's.(fl) 

(a)  Pattksoh  and  Coleridge,  J.,  had  gone  to  attend  the  Criminal  Court  of  appeal. 

(b)  Reported  by  C.  Blackburn,  Bsq. 


♦CROWTHER  and  Others  v.  FARRER.    June  10.    [*677 

Ammprit  on  an  agreement  that  two  actions  pending  in  Q.  B.  at  the  rait  of  the  present  plain- 
tiffs against  the  defendant  should  be  settled  and  all  proceeding*  therein  stayed,  and  that  the 
defendant  should  pay  the  plaintiffs  money. 

Breach:  Nonpayment 

Held,  on  motion  in  arrest  of  judgment,  that  the  count  disclosed,  not  a  mere  executory  accord, 
but  an  agreement  with  sufficient  consideration  to  support  the  defendant's  promise;  and  that 
the  action  lay. 

Assumpsit.  The  declaration  stated  that  at  the  time  of  the  making 
of  the  promise  two  actions,  one  in  trover  and  the  other  in  trespass,  both 
at  the  suit  of  the  present  plaintiffs  against  the  present  defendant,  were 
pending  in  the  Queen's  Bench ;  and  thereupon  it  was  agreed  by  and 
between  the  plaintiffs  and  the  defendant  in  manner  following,  that  is  to 
say:  that  the  said  actions  should  be  settled,  and  all  proceedings  therein 
stayed,  and  that  the  defendant  should  pay  the  plaintiffs  402.  in  respect 

2L 
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of  the  costs  of  the  said  two  actions,  and  also  2362.  9*.,  in  part  of  da- 
mages ;  and  that  the  plaintiffs  should  receive  from  certain  other  persons, 
to  wit,  J.  B.  and  J.  P.,  2631.  lis. ;  but,  in  the  event  of  J.  B.  and  J.  P. 
neglecting  or  refusing  to  pay  to  the  plaintiffs  that  amount,  or  in  the 
event  of  J.  B.  and  J.  P.  giving  up  their  contract  with  the  defendant,(a) 
then,  and  in  either  of  such  cases,  the  defendant  should  pay  to  the  plain- 
tiffs what  might  remain  unpaid  to  them  of  such  sum  of  263?.  11*.,  in 
which  *case  the  defendant 'should  be  entitled  to  get  the  1506  square 
yards  of  stone  (a)  in  the  said  agreement  mentioned,  or  to  sell  it  as  he 
might  think  proper,  in  the  same  manner  as  though  a  certain  agreement 
of  1835  had  never  been  made : (a)  averment  of  mutual  promises:  "and, 
although  the  plaintiffs  have  always  performed  the  said  agreement  on 
their  part,  and  although  they,  confiding  in  the  said  promise  of  the  defend- 
*«7$n  ant'  ^  tnen»  *°  w^>  uPon  tne  making  of  the  *said  promise,  wholly 
J  cease  to  prosecute  the  said  actions  and  each  of  them,  and  hare 
thence  continually  hitherto  stayed  all  proceedings  therein,  and  although 
a  reasonable  time  for  the  defendant  to  pay  the  said  sums  of  40/.  and 
236 J.  9*.  had  elapsed  long  before  the  commencement  of  this  suit:" 
breach,  nonpayment  of  these  sums,  or  either  of  them,  or  any  part 
thereof. 

Plea :  Non  assumpsit.     Issue  thereon. 

On  the  trial,  before  Patteson,  J.,  at  the  York  Summer  assizes,  1849, 
it  appeared  that  a  contract  to  the  effect  set  out  in  the  count  was  made 
between  the  plaintiffs  and  the  attorneys  of  the  defendant.  The  main 
contest  was,  whether  or  not  there  was  sufficient  evidence  of  authority  on 
their  part  to  bind  the  defendant.  The  learned  Judge  reserved  leave  to 
move  to  enter  a  nonsuit  if  there  was  no  such  evidence,  and  left  the  case 
to  the  jury.     Verdict  for  plaintiffs. 

Knowles,  in  Michaelmas  term  last,  obtained  a  rule  nisi  to  enter  a 
nonsuit,  pursuant  to  the  leave  reserved,  or  to  arrest  the  judgment.  On 
this  day  cause  was  shown. 

It  appeared,  by  the  Judge's  notes,  that  there  was  evidence  of  an 
express  ratification  of  the  contract  by  the  defendant ;  and  the  rule  to 
enter  a  nonsuit  was  discharged  on  that  ground.  The  argument  relating 
to  that  portion  of  the  rule  is  omitted. 

Martin  and  Hugh  Hill,  as  to  the  rule  for  arresting  judgment.  The 
rule  has  been  obtained  on  the  supposition  that  this  is  an  action  on  a 
mere  accord.  But  it  is  an  action  on  an  agreement  in  consideration  of 
forbearance  of  suit,  which  is  more  than  a  mere  accord  unexecuted.  The 
*fi7cn  reason  w^7  an  action  shall  not  lie  on  *a  mere  executory  accord 
J  (or,  as  it  was  there  called,  concord)  is  fully  explained  in  Reniger 
v.  Fogossa,  Plowden,  1,  5,  6.  The  mere  executory  concord  which  does 
not  prevent  the  plaintiff  from  proceeding  with  his  action  is  without  con- 
sideration.    But,  when  there  is  consideration  'for  the  agreement,  an 

(a)  The  declaration  did  not  state  anything  further  on  this  subject. 
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action  will  lie,  though  the  agreement  is  an  accord.  In  Coin.  Dig.  Action 
on  the  case  upon  Assumpsit  (B),  it  is  said :  "  A  promise  in  consideration 
of  the  forbearance  of  a  suit,  is  good  ;  for  that  is  for  the  benefit  of  the 
defendant,  though  the  action  is  not  discharged."  In  the  present  case 
there  is  much  more  consideration  than  in  that  put  by  Comyns ;  for  the 
actions  are  by  the  agreement  actually  settled,  so  that  the  plaintiffs  could 
not  afterwards  have  proceeded  with  them  ;  Cartwright  v.  Cooke,  3  B.  k 
Ad.  701  (E.  C.  L.  R.  vol.  23),  Wilkinson  v.  Byers,  1  A.  &  E.  106  (E. 
C.  L.  R.  vol.  28).  It  is  sufficient,  however,  that  there  should  be  any 
consideration ;  Henderson  v.  Stobart,  6  Exch.  99,  f  is  much  in  point. 

Knowles  and  Tomlinson,  contrtL  [Lord  Campbell,  C.  J.  If  the 
plaintiffs  at  the  request  of  the  defendant  made  a  contract  which  they 
wild  break  if  they  proceeded  with  the  actions,  is  not  that  alone  a  con- 
sideration to  support  the  defendant's  promise  ?]  Such  is  not  the  mean- 
ing of  the  agreement ;  the  plaintiffs  do  not  agree  to  stay  the  actions 
unless  they  are  paid  the  money :  it  is  a  mere  accord.  And,  if  the 
construction  of  the  agreement  was  that  the  actions  should  be  stayed 
by  a  binding  release  on  the  plaintiffs'  part,  there  is  no  averment  of 
performance. 

♦Lord  Campbell,  C.  J.  The  motion  in  arrest  of  judgment  is  r4tfiRn 
made  on  two  grounds:  First,  That  the  declaration  discloses  no  *- 
consideration  for  the  defendant's  promise;  Secondly,  That  there  are 
not  proper  averments  of  performance  of  conditions  precedent.  Now,  as 
to  the  first  objection,  the  count  states  that  it  was  agreed  between  the 
plaintiffs  and  defendant  that  the  two  actions  should  be  settled,  and  all 
proceedings  therein  stayed.  The  question  is  not  what  would  form  a  good 
plea  in  bar  to  the  further  maintenance  of  these,  actions,  but  whether  this 
is  a  good  consideration  for  the  defendant's  agreement.  It  is  not  an 
advantage  to  the  promisor,  and  a  disadvantage  to  the  promisee,  that  two 
actions  against  the  one  at  the  suit  of  the  other  should  be  settled,  and  no 
proceedings  taken  therein  ?  Then  there  is  a  general  averment  of  per- 
formance, which  after  verdict  is  abundantly  sufficient,  though  it  might 
be  bad  on  special  demurrer ;  but  the  count  goes  farther,  and  alleges 
performance  more  particularly.  I  think,  however,  that  the  agreement 
does  not  contemplate  that  any  further  act  should  be  done  to  settle  these 
actions.  It  appears  that,  by  those  who  framed  the  agreement,  they 
we  considered  as  settled  by  the  agreement  itself;  and  I  think  rightly; 
for  they  were  so  settled.  I  cannot  entertain  any  doubt  that,  if  after 
such  an  agreement  an  attempt  were  made  to  proceed  in  the  actions,  the 
Court  would  interfere  summarily  if  the  defendant  was  not  in  default. 

Patteson,  J.  The  question  is  raised,  whether  on  the  face  of  this 
declaration  there  is  anything  more  than  an  accord.  Now  I  own  I  think 
the  meaning  of  what  is  stated  in  the  declaration  is  that  the  actions 
*are  actually  gone  by  the  agreement,  and  that  the  plaintiffs  could  r^n^ 
not  have  gone  on  with  them ;  but,  even  if  it  was  no  more  than  *- 
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an  agreement  on  the  part  of  the  plaintiffs  to  refrain  from  going  on,  1 
think  that  was  a  sufficient  consideration  to  support  the  promise  of  the 
defendant. 

Coleridge,  J.  It  seems  to  me  that  the  declaration  discloses  a  mutual 
agreement,  binding  each  party  to  the  other,  supposing  that  other  to  have 
performed  his  own  part.  I  had  more  doubt  as  to  the  sufficiency  of  the 
averment  of  performance.  Perhaps  on  a  special  demurrer  it  might  not 
be  sufficient :  but  this  is  after  verdict ;  and  then  it  is  enough  that  there 
is  an  averment  of  the  plaintiffs  having  always  performed  the  agreement 
on  their  part. 

Erle,  J.  I  shall  only  add  one  word  as  to  the  averment  of  perform- 
ance, I  take  it  that,  when  the  plaintiffs  and  the  defendant  agree  that 
the  actions  are  settled,  the  very  agreement  puts  an  end  to  the  actions; 
that  the  Court  would  interfere  if  they  were  afterwards  proceeded  with; 
and  that  consequently  no  further  performance  of  the  agreement  is 
required.  Rule  discharged.(a) 

(a)  Reported  by  C.  Blackburn,  Esq. 


*682]  *Re  Lloyd.    June  12. 

Where  the  jurat  of  an  affidavit  was,  "  Sworn  by/'  Ac,  "at  my  Chambers,  Rolls  Oardeni,  Chan- 
cery Lane,  dated  this  24th  day  of  April,  1850,"  the  Court  discharged  the  rule,  drawn  up  oo 
reading  such  affidavit,  on  the  ground  that  the  jurat  did  not  show  the  day  on  which  the  affida- 
vit was  sworn :  but  without  costs. 

There  is  no  inflexible  practice  to  discharge  a  rule  with  oosts  in  all  cases  where  it  has  bees 
drawn  up  on  reading  an  affidavit  with  a  defective  jurat. 

Sir  F.  Thesiger,  on  showing  cause  against  a  rule  obtained  in  this 
case,  took  a  preliminary  objection  to  an  affidavit  on  which  the  rule  was 
drawn  up,  that  it  did  not  show  the  day  when  it  was  sworn,  the  jurat 
being  in  this  form :  "  Sworn  by,"  &c,  "  at  my  chambers,  Rolls  Gardens, 
Chancery  Lane,  dated  this  24th  day  of  April,  1850,"  &c.  He  referred 
to  Duke  of  Brunswick  and  Luneberg  v.  Harmer,  decided  on  a  former 
day  in  this  term, (a)  where  a  similar  objection  had  prevailed. 

Keane,  contni.  The  word  "dated"  means  "given,"  that  is,  with 
reference  to  this  subject-matter  "  sworn ;"  or,  at  all  events,  the  inter- 
mediate word  "  dated"  may  be  rejected  as  surplusage ;  and  the  jurat 
will  then  run  that  the  affidavit  was  sworn  on  the  day  stated. 

Lord  Campbell,  C.  J.     Our  decisions  in  these  matters  may  appear 

(a)  Saturday,  June,  8th.  Sir  F.  Theiriger,  for  the  defendant  in  this  case,  on  2d  November, 
1849,  moved  for  a  new  trial  on  affidavits.  A  rule  nisi  was  granted  on  a  subsequent  day,  sod 
drawn  up  on  reading  these  affidavits.  The  plaintiff  in  person,  on  snowing  cause,  objected  that 
one  of  the  affidavits  was  not  properly  dated,  the  jurat  being  thus :  "  Sworn"  Ac,  "  this 
day  of  November,  1849."  It  was  answerred  that  the  date  appeared  with  sufficient  certainty,  be- 
cause the  affidavit  so  dated,  having  been  used  on  a  motion  made  on  2d  November,  1849,  must 
have  been,  sworn  on  either  that  or  the  preceding  day  of  November.  But  the  Court  (L«rd 
Campbell,  C.  J.,  Pattesojt,  Coleridge,  and  Erle,  Js.)  held  the  objection  good.  The  rule  to 
a  new  trial  was  made  absolute  independently  of  the  affidavit  in  question. 
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hard  when  they  come  near  the  dividing  *point :  but  we  must  act  r*goo 
on  the  well  established  rule,  that  the  jurat  must  show  when  the 
affidavit  was  sworn.  Here  the  jurat  does  not  show  this ;  for  the  state- 
ment in  it  would  be  true  if  the  affidavit  was  sworn  on  a  different  day 
from  that  on  which  it  is  dated.  The  word  "  dated"  cannot  be  rejected ; 
for  it  is  not  insensible. 

Coleridge^)  and  Erle,  Js.,  concurred. 

Sir  F.  Thesiger  then  applied  to  have  the  rulfe  discharged  with  costs, 
and  cited  Blackwell  k  Allen,  7  M.  &  W.  146,  f  and  Cobbett  v.  Oldfield, 
16  M.  &  W.  469, f  to  show  that  it  was  the  established  practice  to  dis- 
charge a  rule  with  costs,  where  it  had  been  obtained  on  an  affidavit  with 
a  defective  jurat. 

Lord  Campbell,  0.  J.  I  do  not  think  that  there  is  any  such  binding 
rule  in  all  cases :  and  in  this  case  the  rule  will  be  discharged  without 
costs. 

Coleridge,  J.,  concurred. 

Erle,  J.  I  am  of  the  same  opinion.  The  attention  of  the  other 
side  should  have  been  called  to  the  defect,  so  that  the  affidavit  might 
have  been  resworn.  Rule  discharged  without  costs.(J) 

(a)  Pattksoh,  J.,  was  absent 

(b)  Reported  by  H.  Davison,  Esq. 


RE  TOBY.    May  31. 
Reported,  12  Q.  B.  694  (E.  C.  L.  R.  vol.  64). 
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♦684]  'TRINITY  VACATION.^) 

PAGE  v.  MORE.    June  13. 

An  action  for  double  value  under  stat.  4  G.  2,  c  28,  s.  1,  for  holding  over  alter  notice  to  quit, 
is  not  supported  by  a  notice  that  the  landlord  requires  the  tenant  to  give  up  possession  <a 
twelve  at  noon  on,  Ac.  (the  daf  when  the  tenancy  was  determinable),  at  which  time  the  landlord 
will  attend  to  receive  the  keys  and  rent,  and  that,  in  the  event  of  the  tenant  not  m  mrrt*. 
dertttg,  the  landlord  will  demand  7«.  daily  rent  (a  rate  more  than  double  the  original  rate  of 
rent)  till  he  can  obtain  legal  possession. 

For  the  requisition  to  deliver  up  the  premises  at  noon  is  premature,  and  insufficient  as  a  notica 
to  determine  the  tenancy. 

Although  a  notice  to  quit,  when  regular,  operates  also  as  a  demand  of  possession  under  the  rta- 
tute  without  a  move  specific  demand,  Semble,  that  a  notice  having  the  above  defect  isaetequT- 
alent  to  a  demand. 

Debt  by  landlord  against  tenant  for  double  value  of  premises  held 
over  after  notice  to  quit,  the  count  averring  that  defendant  held  of  plain- 
tiff as  tenant,  to  wit,  from  year  to  year  for  so  long  as  they  should  re- 
spectively please ;  that  plaintiff  gave  notice  to  defendant  in  writing,  and 
thereby  demanded  of  and  required  him  to  quit  possession  on  25th 
December,  1847 ;  averment  that  the  tenancy  commenced,  to  wit,  on  25th 
December,  1845,  and  was  duly  determined  by  such  notice  on  the  said 
25th  December,  1847.  Pleas,  denying,  respectively,  that  defendant 
held  the*  premises  as  tenant  to  plaintiff  in  manner  and  form,  &c. ;  that 
plaintiff  gave  notice,  or  demanded,  &c,  in  manner  and  form,  &c. ;  that 
the  tenancy  commenced  on  25th  December,  1847,  in  manner,  ic. ;  that 
it  was  duly  determined  on  25th  December,  1847,  in  manner,  &c. ;  or 
that  defendant  held  over,  &c.,  in  manner,  &c.  Issues  thereon.  There 
were  other  pleadings  which  it  is  unnecessary  to  detail,  the  judgment  of 
the  Court  on  the  after  stated  motion  having  turned  entirely  on  the 
question  whether  or  not  the  notice  proved  at  the  trial  was  a  valid  notice 
and  *demand,  it  being  assumed  that  the  plaintiff  was  entitled  to 
give  the  defendant  notice  to  quit  on  December  25th,  1847. 

On  the  trial,  before  Wiohtman,  J.,  at  the  sittings  in  Middlesex  during 
Trinity  term,  1849,  it  was  proved  that  the  defendant  held  at  45J.  a 
year ;  and  that  the  following  notice  was  given,  and  not  complied  with. 

"  To  Mr.  More,"  &c.  "  Sir,  I  hereby  require  you  to  yield  up  the 
occupation  and  possession  of  my  house  and  premises,  situate  at  the 
corner  of  Goulstone  Street  and  Wentworth  Street,  at  12  o'clock  at  noon 
on  the  25th  day  of  December  next,  at  which  time  I  will  attend  either 
by  myself  or  my  legally  appointed  agent  to  receive  the  keyB  and  the 
rent  that  may  be  due,  making  myself  such  arrangements  with  your 
undertenants  as  may  be  convenient ;  and,  in  the  event  of  your  not  so 
surrendering,  I  shall  demand  7*.  as  the  daily  rent  until  I  can  obtain 

(a)  The  Court  sat  in  Bano  on  the  13th,  14th,  20th,  21st,  22d,  24th,  26th,  27th,  28th,  and  29th 
of  Jane,  and  on  the  6th  of  July. 


*6$5] 
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tie  legal  occupation  and  possession  of  the  premises  as  hereby  required 
and  stated.     Given  under  my  hand  this  14th  day  of  June,  1847. 

Samuel  Page." 

A  Terdict  was  found  for  the  plaintiff  on  the  above  issues,  leave  being 
reserved  to  enter  a  nonsuit  or  a  verdict  for  the  defendant  if  the  Court 
should  bold  the  notice  insufficient.  Chambers  in  the  same  term  obtained 
a  rule  nisi  accordingly. 

T.  Janes  now  showed  cause.  The  notice  served  was  a  good  notice  to 
quit;  and  it  was  also  a  sufficient  demand  of  possession  within  stat.  4  G. 
2,  c.  28,  s.  1 ;  Wilkinson  v.  Colley,  5  Burr.  2694.  Two  objections  are 
made.  First,  that  the  notice  is  in  the  alternative,  requiring  the  tenant 
either  to  quit  or  to  pay  7*.  a  day. .  But  *it  appears  from  Poole  r*RoR 
r.  Warren,  8  A.  &  E.  582,  585  (E.  C.  L.  R.  vol.  85),  that  an  action  L 
for  double  value  may  be  founded  on  such  a  notice.  In  Doe,  lessee  of 
Matthews,  v.  Jackson,  1  Doug.  175,  where  the  landlord's  notice  was  "  to 
quit  the  possession,  at  Lady-day,"  "  or  I  shall  insist  upon  double  rent/' 
Lord  Mansfield  said  that  the  form  used  did  not  purport  to  offer  a  new 
bargain,  but  was  merely  an  emphatical  way  of  enforcing  the  notice,  by 
apprising  the  tenant  of  the  legal  consequence  if  he  held  over,  and  of  the 
landlord's  intention,  in  that  case,  to  enforce  the  penalty  .(a)  Secondly, 
it  is  objected  that,  assuming  the  tenancy  to  have  been  determinable  on 
December  25th,  and  not  before,  the  notice  to  give  up  possession  at  "12 
o'clock  at  noon"  is  unwarrantable,  the  tenant  being  entitled  to  keep  the 
premises  until  the  end  of  that  day.  But  the  notice  is  for  the  right  day ; 
and  the  words  "at  12  o'clock  at  noon"  may  be  rejected,  and  will  not 
prejudice  a  demand  otherwise  valid.  Rent  is  not  due  till  midnight  of 
the  stipulated  day  for  payment :  yet  Hale,  C.  B.,  said,  in  Duppa  v. 
Mayo,  1  Saund.  282,  287,  that  «*  sunset  was  the  time  appointed  by  the 
law  to  demand  rent,  to  take  advantage  of  a  condition  of  re-entry,  and 
to  tender  it  to  save  a  forfeiture."  For  this  purpose  the  law  does  not 
aotiee  the  fraction  t>f  a  day ;  and  the  demand  at  noon  on  one  part  is 
consistent  with  the  continuing  right  till  midnight  on  the  other.  [Lord 
Campbell,  C.  J.  The  notice  here  is  not  merely  "  I  shall  attend  at 
twelve  to  receive  the  keys."  Coleridge,  J.  The  landlord  goed  on  to 
say,  If  you  do  not  surrender  then,  I  shall  demand  double  rent  until  I 
can  obtain  possession.  Lord  Campbell,  C.  J.  *There  is  no 
notice  to  quit  at  any  time  subsequent  to  twelve  at  noon  on  the 
25th.  Wightman,  J.  You,  in  direct  terms,  require  him  to  quit  before 
bis  tenancy  expires.]  A  reasonable  construction  must  be  given.  The 
defendant  knew  at  what  time  of  the  day  his  tenancy  would  expire,  and 
ought  to  have  understood  the  notice  to  be  such  as  his  landlord  was  enti- 
tled to  give.     The  notice  could  not  in  any  way  prejudice  him. 

Chambers,  contra,  was  stopped  by  the  Court. 

Lord  Campbell,  C.  J.     The  second  objection  is  fatal.     The  defend* 

(a)  See  •!«>  Doe  dem.  Lyster  v.  Goldwin,  2  Q.  B.  143, 144  (E.  C.  L.  R.  vol  42). 
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ant,  holding  as  he  did,  was  entitled  to  keep  possession  till  midnight  on 
the  25th  of  December.  The  notice  is  not  given  in  technical  language; 
but  it  is  in  terms  which  admit  of  no. doubt  as  to  the  meaning.  (His 
Lordship  here  read  the  notice.)  The  defendant  is  told  that,  in  the  event 
of  his  not  "so  surrendering,"  that  is,  at  twelve  at  noon,  the  plaintiff  will 
demand  rent  at  7*.  a  day  till  he  can  obtain  possession.  How  can  that 
be  a  demand  of  possession  at  the  time  when  the  tenancy  expires?  If 
it  were  a  good  notice  to  determine  the  tenancy,  I  am  still  not  sure  that 
it  is  a  good  demand  within  the  statute.  Although  notice  to  quit,  if 
good  for  that  purpose,  is  a  sufficient  demand,  without  any  special  form 
of  demanding,  it  is  not  certain  that  such  a  notice  as  this  can  supply  the 
place  of  a  demand.  I  can  see  no  difference  between  a  wrong  day  and 
a  wrong  hour  of  the  day :  a  demand  for  the  24th  would  have  been  insuf- 
ficient ;  and  this  is  equally  so. 

Patteson,  J.  The  statute  imposes  payment  of  double  value  for 
*fi£Bl  holding  "  after  the  determination  of  *such  term  or  terms,  and  after 
J  demand  made,  and  notice  in  writing  given,  for  delivering  the  pos- 
session." That  must  be  a  demand  when  the  landlord  is  entitled  to  pos- 
session. A  notice  to  quit  has  been  held  equivalent  to  a  demand :  but 
that  has  been  where  there  was  no  valid  objection  to  the  notice.  Here 
it  is  twelve  hours  too  soon. 

Coleridge,  J.  Wilkinson  v.  Colley,  5  Burr.  2694,  shows  that  the 
demand  need  not  be  specific  and  formal,  and  may  be  implied  in  a  notice 
to  quit.  But  the  notice  here  is  a  demand  in  form,  and  so  expressed,  in 
popular  language,  that  the  tenant  would  expect  the  landlord  to  demand 
the  keys  at  noon  of  the  day  named.  Assuming  that,  in  the  case  of  an 
ordinary  notice,  no  demand  is  necessary,  the  notice  must  be  a  good  one. 
If  the  plaintiff  had  merely  said  that  he  should  require  possession  on  a 
given  day,  the  law  would  have  interpreted  such  a  notice  as  meaning  the 
last  hour  of  the  day :  but  here  the  landlord  has  chosen  to  fix  an  hour. 

Wightman,  J.  Even  if  this  were  a  sufficient  ntftice  to  determine  a 
tenancy,  a  question  would  remain  on  the  demand.  It  was  doubted,  be- 
fore the  decision  in  Wilkinson  v.  Colley,  whether,  in  addition  to  the 
notice,  there  must  not  be  a  specific  demand.  There  it  was  held  not  ne- 
cessary ;  but  the  notice  was  regular,  expiring  with  the  tenancy.  The 
statute  gives  double  value  if  the  tenant  hold  over  «  after  the  determina- 
tion of  such  term"  "and  after  demand  made"  of  possession.  Here  the 
only  demand  is  of  possession  before  determination  of  the  term. 

Rule  absolute  to  enter  a  nonsuit. 
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♦The  QUEEN  v.  The  Inhabitants  of  LORDSMERE.  June  IS.  [*689 

Indictment  against  a  township  (liable  by  prescription)  for  not  repairing  a  road,  described  as 
a  common  Queen's  highway.    Plea:  Not  Guilty. 

The  road  was  made  by  trustees  under  a  local  turnpike  act,  which  was  to  be  in  operation  for 
twenty-one  years,  and  which  would  have  expired  before  the  bill  was  found,  had  it  not  been 
kept  in  force  by  temporary  Continuation  Acts.  On  the  trial,  it  was  admitted  that  the  road  was 
oat  of  repair,  and  had  been  opened  and  used  for  many  years ;  but  the  township  contended 
that  they  were  not  liable  to  repair  a  temporary  turnpike  road  at  all j  or,  if  they  were,  that  there 
was  a  variance  between  the  proof  as  to  the  nature  of  the  road  and  the  allegation  in  the 
indictment ;  and  evidenoe,  that  the  trustees  had  never  put  the  road  in  good  repair,  or  pro- 
perly fenced  or  finished  it,  was  tendered,  and  rejected  as  immaterial. 

Held,  1.  That  the  road,  at  least  so  long  as  the  act  continued  in  force,  was  a  common  Queen's 
highway,  and  was  properly  described  as  such  in  the  indictment.  2.  That  the  township  was 
liable  to  repair  it.  And,  3.  That  the  evidence  tendered  was  immaterial,  it  being  admitted 
that  the  road  had  been  opened  and  long  used  de  facto  throughout  the  whole  line. 

Indictment  (removed  from  Quarter  Sessions  by  certiorari,  in  Easter 
term  1849)  against  the  inhabitants  of  a  township,  having  by  prescription 
the  liabilities  of  a  parish,  for  not  repairing  a  highway.  The  count  was 
in  the  ordinary  form,  and  described  the'road  as  a  common  Queen's  high- 
way.   Plea :  Not  guilty. 

On  the  trial,  before  Patteson,  J.,  at  the  Yorkshire  Summer  assizes, 
1849,  non-repair  was  admitted :  the  question  was  whether  the  road  was 
one  which  the  inhabitants  of  the  township  were  bound  to  repair. 

Stat.  4  Geo.  4,  cap.  lviii.  (local  and  personal,  public)  received  the 
royal  assent  on  23d  May,  1823.  This  was  an  act  for  making  a  turnpike 
road  along  the  line  of  the  road,  the  subject  of  the  indictment.  The 
preamble  recited  that  the  making  of  the  road  would  be  beneficial  to  the 
public.  It  incorporated  the  general  Turnpike  act  then  in  force  (3  G.  4, 
c.  126),  and  contained  a  power  for  the  trustees  to  take  tolls,  and  the 
other  provisions  customarily  inserted  in  local  turnpike  acts.  Sect.  30 
required  them  to  make  fences  where  the  road  passed  through  private 
grounds.  By  sect.  39,  the  act  was  to  continue  in  force  for  twenty-one 
years  from  its  passing,  *and  from  thence  to  the  end  of  the  next  r*f>on 
session  of  Parliament.  It  had  been  kept  in  force  down  to  1850, 
by  stat.  7  &  8  Vict.  c.  41,  and  subsequent  continuation  acts. 

It  appeared  at  the  trial  that,  before  the  passing  of  stat.  4  G.  4,  c.  lviii., 
the  line  of  road  had  been  partially  laid  out  under  a  local  enclosure  act, 
passed  in  1810 ;  but  no  evidence  was  given  of  any  certificate  of  the  com- 
pletion of  that  part,  as  required  by  the  general  Enclosure  act.(a)  The 
trustees  under  stat.  4  G.  4,  c.  lviii.,  made  the  road  such  as  it  now  was : 
and,  as  early  as  1880,  it  was  opened  for  general  traffic ;  a  stage  coach 
ran  along  it  in  1832 ;  and  carts  and  carriages  used  it. 

At  the  close  of  the  case  for  the  prosecution,  the  defendants1  counsel 
proposed  to  prove  that  the  trustees  had  never  put  the  road  in  good 
repair,  and  that  it  had  never  been  properly  fenced  or  finished,  so  as 
completely  to  fulfil  the  requisitions  of  the  local  act :  but,  as  they  admitted 

(o)  Stat  41  G.  J,  e.  109,  was  the  act  in  force  at  the  times  in  question.    See  sect  9. 
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that  they  could  not  contradict  the  fact  that  the  road  had  been  so  far 
completed  as  to  have  been  used,  along  the  whole  line,  for  several  yean, 
the  learned  Judge  rejected  the  evidence  as  tending  to  prove  what  was 
immaterial.  A  verdict  was  found  for  the  Crown,  with  leave  to  move  to 
enter  a  verdict  for  the  defendants  if  the  township  were  not  liable  to  re- 
pair the  road  at  all ;  or  if  they  were  only  liable  during  the  continuance 
of  stat.  4  6. 4,  c.  lviii.,  and  the  description  of  the  road  as  a  common  Queen's 
highway  was  inapplicable  to  a  road  repairable  for  a  limited  time  only. 
♦691 1  ^'  Hall,  in  the  ensuing  term,  obtained  a  rule  nisi  *to  enter  a 
verdict  for  the  defendants  pursuant  to  the  leave  reserved,  or  for 
a  new  trial  on  the  ground  of  the  improper  rejection  of  the  evidence. 
On  this  day,  and  on  June  14th, 

Watson  and  Pickering  snowed  couse.  The  main  question  is,  whether 
a  road  made  under  a  local  turnpike  act  is  to  be  repaired  by  the  district, 
having  the  liabilities  of  a  parish,  in  which  it  lies.  The  parish  is  by 
common  law  to  repair  all  public  highways  locally  situate  within  it.  The 
public  may  originally  acquire  the  right  to  use  a  road  in  different  modes, 
either  from  a  dedication  by  the  owner  of  the  soil,  and  public  user  after 
that  dedication,  or  from  an  act  of  the  Legislature :  but  the  mode  in  which 
the  right  has  been  acquired  is  immaterial :  so  soon  as  the  public  have 
that  right  the  road  is  a  public  highway,  and  the  common  law  liability  to 
repair  attaches.  It  makes  no  difference  that  the  act  of  the  Legislature, 
which  authorizes  and  directs  the  trustees  to  make  a  public  road,  also 
allows  them  to  raise  tolls.  These  form  an  additional  fund  for  the  support 
of  the  road,  but  do  not  supersede  the  liability  of  the  parish ;  Bussey  r. 
Storey,  4  B.  &  Ad.  98  (E.  C.  L.  R.  vol.  24),  Rex  v.  Netherthong,  2  B. 
&  Aid.  179.  So,  the  county  must  repair  a  bridge,  though  there  be 
pontage,  Rex  t>.  West  Riding  of  Yorkshire,  2  East,  842,  Rex  v.  Oxford- 
shire, 4  B.  &  C.  194  (E.  C.  L.  R.  vol.  10).  When  once  the  turnpike 
road  is  completed,  it  is  a  public  road,  and  the  parish  is  liable  to  repair 
it ;  this  is  assumed  in  Rex  v.  Gumberworth,  3  B.  &  Ad.  108  (E.  C.  L. 
R.  vol.  23),  Rex  v.  Edge  Lane,  4  A.  &  E.  723  (E.  C.  L.  R.  vol.  31). 
[Lord  Campbell,  G.  J.  The  Post-office  has  in  ray  time  successfully 
*fiQ91  in(i'cte(*  *he  *parishcs  for  not  repairing  the  turnpike  roads  for 
J  hundreds  of  miles.]  These  cases,  and  the  reason  of  the  thing, 
show  that  a  turnpike  road  is,  for  this  purpose,  a  public  highway.  Then 
it  is  said  that  the  act  here  was  only  for  a  limited  time.  But  there  is 
nothing  peculiar  to  the  act  in  that  respect.  Local  turnpike  acts  are 
almost  universally  passed  for  a  limited  period.  There  is  now  an  act 
passed  in  every  session  of  parliament  to  prolong  such  turnpike  acts  as 
would  otherwise  expire  at  the  end  of  that  session  till  the  end  of  the 
next.  The  present  act,  which  would  have  expired  in  1844,  has  been 
thus  kept  alive.  It  is  probable  that  in  most  of  the  cases  which  have 
been  cited  the  acts  were  temporary.  This  is  not  perhaps  material ;  for 
if  the  way  onee  becomes  a  public  road  it  must  continue  one :  if  the  act 
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and  the  powers  of  the  trustees  to  levy  tolls  cease  by  efflux  of  time,  still 
the  road  does  not  cease.  Rex  v.  Mellor,  1  B.  &  Ad.  32  (E.  G.  L.  R. 
toI.  20),  may  be  cited  as  an  authority  against  this  view ;  but  the  decision 
there  seems  to  have  proceeded  on  the  supposition  that  some  act  of 
adoption  by  the  parish  was  requisite.  That  doctrine  is  now  exploded ; 
Rex  v.  Leake,  5  B.  &  Ad.  469  (E.  G.  L.  R.  27).(a)  [Lord  Campbell. 
C.  J.  In  Rex  v.  Mellor,  both  Baylby,  J.,  and  Parke,  J.,  clearly  lay 
it  down  that  the  road  ceased  to  be  a  highway  when  the  act  of  parliament 
expired,  so  far  as  regarded  the  liability  created  by  the  statute.  Wight- 
man,  J.  And  that  was  the  point  in  the  case.  The  observation  of  Bayley, 
J.,  as  to  adoption  by  the  parish  was  merely  in  answer  to  an  argument 
that  the  road  might  have  become  a  highway  independently  of  the  act.] 
At  all  events,  in  the  present  case  the  act  had  not  expired ;  and  the  road 
therefore  continued  a  highway.  [Patteson,  J.  One  of  the  r+MQ 
grounds  on  which  the  rule  was  obtained  was,  that  the  proof  was  *- 
only  of  a  temporary  highway ;  which,  it  was  said,  was  a  variance.]  It  is 
not  a  variance ;  for,  putting  the  case  in  the  most  favourable  way  for  the 
defendants,  it  is  a  highway  which  will  at  a  future  time  cease  to  be  a 
highway.  It  is  therefore  properly  described  in  the  indictment  as  a 
common  highway ;  for  such  it  was  at  the  time  when  the  bill  was  found. 
Nothing  turns  on  the  Enclosure  act.  It  is  not  proved  that  so  much  of 
the  road  as  existed  before  1823  was  a  public  highway ;  but  the  case  for 
the  prosecution  is  that  it  beeame  a  highway  in  1880,  and  continued  to 
be  one  down  to  the  present  time.  As  to  the  evidence  which  was  rejected : 
if  the  proof  tendered  had  been  that  the  road  was  not  opened  along  the 
whole  line  contemplated  by  the  act,  the  question  would  have  been  different. 
But  the  defendants  proposed  to  show  that  the  road  was  not  sufficiently 
fenced,  and  that  it  was  originally  not  a  smooth  road ;  and  the  learned 
Judge  properly  held  tbat  such  facts,  if  proved,  were  irrelevant. 

R.  Hall  and  Pcuhley,  contrcL  The  question  i»  of  great  importance 
to  parishes.  A  large  proportion  of  the  turnpike  roads  in  this  country 
He  along  the  line  of  the  old  hignways.  Where  such  is  the  case,  the  road 
was,  before  the  turnpike  act,  a  public  highway,  and  repairable  by  the 
parish,  and  the  turnpike  act  does  not  exonerate  the  parish  from  their 
old  liability.  That  may  explain  the  indictments  by  the  Post-office,  refer- 
red to  by  the  Lord  Chief  Justice.  In  many  of  the  local  turnpike  acts 
there  is  an  express  enactment  that  the  road  when  made  shall  be  a  pub- 
lic highway:  there  was  *such  a  clause  in  the  act  in  Rex  v.  Nether-  r*fiQ4 
thong,  2  B.  &  Aid.  180.  But  neither  of  these  facts  exists  in  the  <- 
present  case.  The  question  here  is,  merely,  whether  a  temporary  road, 
made  under  a  turnpike  trust,  is  repairable  by  the  parish.  In  Regina  v. 
Bramley,(6)  before  Pollock,  C.  B.,  where  the  road  indicted  was  an 

(«)  See  Roberto  «.  Hunt,  ante,  p.  17. 

(&)  Regina  v.  The  Inhabitant*  of  Bromley  was  tried  at  the  Yorkshire  Summer  assises  in  1844, 
*>cf«  o  Pollock,  C.  B.  R.  Hall,  who  had  been  counsel  in  the  case,  cited  it  (as  stated  in  the 
fcJti  from  his  notes  on  the  brief  used  at  the  trial. 
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entirely  new  road  made  under  a  temporary  turnpike  act,  the  learned 
Judge  expressed  great  doubts  whether  the  township  were  bound  to  repair 
it.     He  consulted  Cresswkll,  J.,  and  then  stated  their  opinion  to  be 
that  the  district  was  not  liable.     There  were,  however,  other  points  in 
that  case,  which  were  left  to  the  jury :  and,  as  they  found  a  verdict  for 
the  defendants  on  a  distinct  ground,  it  must  be  admitted  that  the  ruling 
became  immaterial.     The  common  law  obligation  of  a  parish  to  repair 
a  public  highway  is  not  gratuitous ;  it  is  in  consideration  of  having  a 
perpetual  public  highway.     The  owner  of  the  soil  cannot,  by  granting 
a  temporary  license  to  the  public  to  use  a  way,  make  it  a  public  high- 
way, repairable  by  the  parish;  and  the  intention  of  the  Legislature 
mast  be  taken  to  have  been  to  make  this  temporary  statutable  right  of 
way  analogous  to  one  created  under  common  law.     Rex  v.  ftlellor,  1 B. 
&  Ad.  32  (E.  G.  L.  R.  vol.  20),  differs  from  the  present  case  only  in 
this,  that  the  local  act  in  that  case  had  expired ;  in  the  present  case  it 
has  been  prolonged  from  session  to  session.     In  Rex  v.  Winter,  8  B.  4 
G.  785  (E.  G.  L.  R.  vol.  15),  (though  the  question  there  arose  in  a  dif- 
ferent way),  the  Court  held  that  a  turnpike  road  was  not  necessarily  a 
♦fiQTl  Pu^^c  highway.     The  provisions  of  the  General  *Highway  Act 
J  show  that  the  Legislature  did  not  contemplate  any  temporary 
highway.     Suppose  the  temporary  act  to  expire  after  the  indictment  is 
preferred,  but  before  judgment,  how  could  the  fine  be  apportioned  as 
directed  by  stat.  3  G.  4,  c.  126,  s.  110,  or  under  the  similar  provisions 
in  stat.  5  &  6  W.  4,  c.  50,  s.  96  ?     [Lord  Campbell,  C.  J.   The  com- 
pilers of  the  general  highway  acts  perhaps  did  not  contemplate  any 
public  highway  not  permanent.    But  it  may  be  that  they  were  mistaken, 
and  that,  when  the  temporary  act  expires,  any  person  going  along  the 
road  without  leave  of  the  owner  of  the  soil  would  be  a  trespasser.] 
Then,  further,  supposing  that  this  is  a  public  highway  for  a  limited  pe- 
riod, there  is  a  variance.     A  verdict  for  the  Crown  on  this  indictment 
may  be  produced  in  evidence  against  the  township  after  the  act  has 
expired,  and  will  then  be  evidence  of  an  unqualified  Queen's  public  high- 
way.   The  evidence  offered  was  relevant,  and  should  have  been  received. 
The  Turnpike  Act  is  in  the  nature  of  a  legislative  contract,  by  which 
the  public  are  to  be  burthened  with  the  repair  of  the  road  in  considera- 
tion of  its  being  complete;  and  that  contract  must  be  strictly  performed; 
Blakemore  v.  The  Glamorganshire  Canal  Navigation,  1  Mylne  &  K.  154, 
162,  Goldie.  v.  Oswald,  2  Dow.  534.     The  evidence  went  to  show  that 
the  trustees  had  not  fulfilled  their  part,  and  therefore  could  not  impose 
the  burthen  on  the  public ;  Rex  v.  Edge  Lane,  4  A.  &  E.  723  (E.  C.  L. 
R.  vol.  31),  Rex  v.  Cumberworth,  3  B.  k  Ad.  108  (E.  C.  L.  R.  vol. 
23). 

Lord  Campbell,  C.  J.    It  is  objected  that  there  was  a  variance  be- 
tween the  averrnent,  in  this  indictment,  that  the  road  was  a  common 
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Queen's  highway,  and  the  *proof  at  the  trial.  This  objection  r+Qq* 
really  raises  the  whole  question  of  merits ;  for,  if  the  township  is  L 
liable  at  all,  it  can  only  be  on  the  ground  that  the  road  was  a  common 
Queen's  highway ;  and  therefore,  if  the  township  is  liable,  the  road  is 
properly  described.  The  question  therefore  is :  Whether  it  be  proved 
that,  at  the  time  when  the  grand  jury  found  the  bill,  the  road  was  a 
common  Queen's  highway  ?  I  think  that  it  was  one ;  for  stat.  4  G.  4, 
c.  lviii.,  authorized  the  trustees  to  make  the  road,  as  a  turnpike  road ; 
and  in  the  preamble  the  Legislature  declare  that  the  road  would  be  a 
convenience  and  advantage  to  the  public  at  large.  The  act  does  not 
in  so  many  words  say  that  the  road  shall,  when  made,  be  a  public  high- 
way; and  great  reliance  was  placed  by  the  defendants'  counsel  on  the 
absence  of  any  such  express  words.  I  consider  that,  however,  immate- 
rial; for  the  act  gives  the  public  a  right  to  use  the  road,  and  makes  it 
open  to  the  public.  Besides,  if  express  words  were  necessary,  the  act 
incorporates  stat.  3  0.  4,  c.  126,  which  does  contain  words  to  that 
effect.(a)  Then  it  is  argued,  in  effect,  that  the  imposition  of  tolls  on 
those  using  the  road  prevents  it  from  being  a  public  common  highway. 
The  defendants'  counsel  were  forced  to  admit  that,  if  an  ancient  high- 
way were  turned  into  a  turnpike  road,  the  imposition  of  tolls  would  not 
prevent  its  continuing  to  be  repairable  by  the  parish;  but  a  distinction 
was  made  between  an  old  and  a  new  highway  in  that  respect.  But  I  am 
of  opinion  that  the  rule  of  law  is,  that  the  parish  is  liable  to  repair  all 
highways,  whether  new  or  old.  I  concur  in  what  is  said  on  that  sub- 
ject by  Abbott,  C.  J.,  *in  Bex  v.  Netherthong,  2  B.  k  Aid.  179 :  r#fiQ7 
u  By  the  general  rule  of  law,  the  inhabitants  of  any  district  who  '- 
were  liable  to  the  repair  of  all  the  roads  there,  previously  to  the  intro- 
duction of  a  new  highway,  are  also  liable  to  the  repair  of  that  highway." 
Where  the  new  road  has  been  made  by  private  persons,  dedication  by 
the  owner  of  the  soil,  and  user  by  the  public,  and  adoption  by  the  parish, 
are,  according  to  my  notion  of  the  law,  material  circumstances,  as  proving 
that  an  irrevocable  license  to  use  the  way  has  been  given  to  the  public, 
and  as  being  evidence  that  the  way  is  a  public  common  highway :  the 
liability  of  the  parish  to  repair  is  a  consequence  of  its  being  a  public 
highway.  In  the  present  case,  the  road  has  become  a  highway,  not  by 
the  dedication  of  the  owner  of  the  soil,  but  by  virtue  of  the  act  of  pai 
liament,  which  gives  all  persons  a  right  to  use  it  for  purposes  of  traffic 
till  the  act  expires.  That  makes  the  road  a  public  highway ;  and  an 
incident  to  that  is,  that  the  township  must  repair  it.  The  Legislature 
must  be  taken  to  have  contemplated  some  mode  in  which  the  road  was 
to  be  kept  up,  if  the  tolls  proved  inadequate.  There  is  no  method  in 
which  it  can  be  kept  up  unless  the  parish  be  liable ;  and  the  act  imposes 
a  burden  no  more  than  correlative  to  the  benefit  conferred  by  the  making 
of  the  road,  which  is  deolared  to  be  of  public  benefit.    In  Bex  v.  Mellon,, 

(a)  Seek  88. 
VOL.  XV.— 62  2M 
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1  B.  &  Ad.  32  (E.  C.  L.  R.  vol.  20),  the  period,  daring  which  by  the 
act  the  road  was  to  be  a  highway,  had  expired  before  the  road  was  oat 
of  repair ;  and  nothing  was  shown  to  have  occurred  subsequently.  Here 
the  act  is  still  in  force.  Regina  v.  Bramley,  antfe,  p.  694,  note  (6), 
cited  by  Mr.  Hall,  seems  precisely  in  point ;  and  it  shows  that  two 
♦learned  Judges,  for  whose  opinions  I  have  the  greatest  respect, 


*698] 


had,  on  their  first  impression  at  Nisi  Prius,  taken  a  different 


view  from  that  now  taken  by  this  Court.  We  are,  however,  to  act  opon 
the  opinion  formed  by  us  here,  after  hearing  the  case  fully  argued ;  and 
[  do  not  feel  myself  bound  by  the  decision  at  Nisi  Prius. 

It  only  remains  to  observe  that  the  evidence  rejected  did  not  tend  to 
show  that  the  road  was  not  completed.  It  had  been  confessedly  open 
and  used  for  traffic  for  many  years ;  and  it  was  not  material  whether  the 
fences  had  ever  been  in  good  order  or  not. 

Patteson,  J.     At  the  trial  it  was  admitted  that  the  road  had  been 
open  and  used  for  many  years  ;  and  I  thought  that,  user  for  many  years 
not  being  disputed,  it  was  immaterial  whether  the  road  had*  originally 
been  properly  fenced  or  put  in  thoroughly  good  repair,  and  that  it  would 
be  a  waste  of  time  to  hear  the  evidence  offered  on  those  points.    The 
great  question  was,  whether  this  road  was  a  highway,  it  being  made  under 
an  act  which  was  to  expire  in  a  limited  time.     It  appears  that  in  Regina 
v.  Bramley,  antfe,  p.  694,  note  (o),  the  verdict  was  found  against  the 
Grown  on  an  independent  point,  so  that  the  ruling  at  Nisi  Prius  conld 
not  be  reviewed  in  banc.      It  is  however  an  authority,  so  far  as  it  shows 
that  the  two  learned  Judges  doubted  on  this  point,  and  that  the  Chief 
Baron  had,  at  least  as  his  first  impression,  thought  such  a  road  was  not 
a  highway.     We  have  now  heard  the  point  discussed  :  and  I  agree  with 
#fi0q-,  my  Lord  in  thinking  that  such  a  road  is  a  highway ;  and  I  'agree 
J  that  really  the  main  question  and  that  as  to  the  variance  are  the 
same ;  for,  if  this  road  was  at  the  time  of  the  indictment  repairable  by 
the  township  at  all,  it  was  as  being  a  highway,  and  it  was  properly 
described  as  such.     There  was  a  distinction  made  in  argument  between 
an  act  expressly  saying  that  a  turnpike  road  shall  be  a  public  highwiy, 
and  an  act  that  has  no  such  words,  but  only  says  that  all  persons  shall 
have  a  right 'to  use  the  road  and  go  along  it.     Now  I  can  see  no  distinc- 
tion.    It  is  manifest  that  in  all  turnpike  acts  all  persons  are  to  have  a 
right  to  use  the  road  as  a  highway,  paying  toll.     In  cases  where  a  high- 
way is  created  by  dedication,  user  is  of  great  importance,  not  as  evidence 
of  an  adoption,  but  as  evidence  that  the  way  was  one  of  public  benefit. 
Probably  that  was  not  required  here,  as  the  Legislature  declares  that 
the  road  is  beneficial  to  the  public ;  but  at  all  events  there  was  user  for 
many  years.     The  condition  imposed,  that  persons  using  the  road  shall 
pay  toll,  makes  no  difference.     If  it  did,  old  highways  would  cease  to  be 
such,  when  made  turnpike  roads ;  which  is  not  the  case.     I  felt  pressed 
by  the  case  of  Rex  v.  Mellor,  1  B.  &  Ad.  32  (E.  C.  L.  R.  vol.  20).    There 
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the  term  for  which  the  act  was  passed  had  expired ;  and  the  act  had  not 
been  renewed :  but  I  cannot  but  think  that  the  decision  in  that  case 
proceeded  on  the  old  notion  that  an  adoption  was  required ;  not  user  by 
the  public  as  evidence  showing  that  the  road  was  beneficial,  but  an 
adoption  by  the  parish  of  the  burthen  of  repair.  That  doctrine  is  now 
clearly  overruled  in  Rex  v.  Leake,  5  B.  &  Ad.  469  (E.  G.  L.  R.  vol. 
27),  and  other  cases.  I  do  not  rely  on  any  particular  phrase  in  the 
turnpike  act.  The  whole  provisions  show  that  the  road  was  *in-  r*7nn 
tended  to  be  a  public  way  for  all  persons  to  use,  paying  toll.  I  *- 
think  that  it  follows  as  a  legal  incident  that  the  township,  which  stands 
in  the  place  of  the  parish,  must  repair  it. 

Colbridoe,  J.  I  am  of  the  same  opinion.  The  great  question  is, 
whether  this  road  is  a  Queen's  highway.  That  is  to  be  ascertained  by 
seeing  what  rights  the  public  have  over  it,  and  not  by  any  particular 
phrases  in  the  local  act.  Now,  if  there  had  been  an  ancient  highway, 
changed  by  statute  into  a  turnpike  road,  and  if  the  local  act  had  been  a 
perpetual  act  instead  of  a  temporary  one,  there  would  have  been  no 
doubt  that  the  road  would  have  been  repairable  by  the  parish.  Do  the 
present  circumstances,  then,  make  any  difference  ?  First,  as  to  the  road 
in  question  not  having  been  an  ancient  highway.  It  seems  to  me  that, 
if  the  public  have  the  right  to  use  this  road  as  a  public  highway,  it  can- 
not be  material  how  or  when  they  acquired  that  right,  whether  by  the 
act  or  before  the  act,  provided  they  have  the  right  at  the  time  when  the 
road  is  out  of  repair.  Then  does  the  temporary  nature  of  the  statute 
make  a  difference  ?  That  has  been  argued  on  an  analogy  between  the 
dedication  of  a  way  by  a  subject,  and  the  creation  of  one  by  the  Legis- 
lature ;  the  cases  however  are  not  precisely  similar,  and  do  not  furnish 
a  perfect  analogy.  It  may  probably  be  the  law  that  an  individual  can- 
not dedicate  a  way  to  the  public  for  a  limited  period  only,  so  as  to  make 
it  a  highway  for  that  time  and  not  for  ever ;  but  the  Legislature  cer- 
tainly can  do  so.  It  is  argued  that  the  Legislature  cannot  be  taken  to 
bare  intended  so  here ;  and  reliance  is  placed  on  the  provisions  as  to 
apportionment  of  fines,  as  not  applicable  *to  a  temporary  trust.  r*7ni 
But  the  fine  is  a  punishment  at  common  law.  The  manner  in  L 
which  the  money  raised  by  the  fine  is  to  be  applied  can  make  no  legal 
difference :  and,  should  any  inconvenience  arise  as  suggested,  it  may  be 
obviated  by  an  exercise  of  the  discretion  t>f  the  Court  imposing  the  fine, 
as  to  its  amount. 

Wiohtman,  J.  This  road  was  constructed  by  the  trustees  under  an 
act  of  parliament,  which  directed  them  to  make  the  road,  and  stated  that 
it  would  be  of  public  convenience  when  made.  It  was  made,  and  opened 
for  public  use  as  long  ago  as  1830  or  1832,  and  has  been  used  ever 
since.  I  am  of  opinion  that  the  road  became  a  highway  as  soon  as  it 
was  opened  and  used  by  the  public.  It  is  •objected;  first,  that,  as  the 
act  was  only  to  endure  for  a  limited  period,  the  right  of  the  public  to  use 
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the  road  may  expire ;  and  therefore  that  the  road  cannot  now  be  a  public 
highway.  I  do  not  appreciate  the  force  of  that  argument.  Granting  that 
the  road  may  at  some  future  period  cease  to  be  a  way  common  to  the 
public,  yet  whilst  it  remains  common  it  is  a  public  highway,  and  the 
legal  consequence  follows  that  the  parish  must  keep  it  in  repair.  Then 
it  is  said  that  this  cannot  be  so,  because  it  would  be  inconvenient;  and 
one  instance  of  the  supposed  inconvenience  was,  that,  if  the  parish  were 
bound  to  repair  for  a  limited  term,  the  road  might  be  out  of  repair  in 
the  last  year  of  that  term,  and  the  parish  might  be  indicted  then,  and 
convicted  after  the  term  had  expired.  But,  should  that  case  arise,  the 
Court  may  make  the  fine  greater  or  less  as  in  their  discretion  seems 
expedient.     It  is  further  urged  that  the  persons  using  the  road  are  to 

♦7091  P*^  to"8 '  all<*  tnat  tn*8  Prevents  to  fr°m  being  a  public  ^common 
--"  highway  for  the  present  purpose.  It  is  enough  to  say  that  this 
objection  would  apply  to  every  turnpike  road,  whether  an  ancient  high- 
way or  not.  It  probably  was  never  made  before,  and  is  clearly  not 
tenable.  Lastly,  it  is  said  that  the  road  was  never  fully  completed  ac- 
cording to  the  local  act,  and  that  there  should  be  a  new  trial  because 
evidence  was  offered  to  show  this,  and  was  rejected.  Bat  I  think  that, 
after  the  road  had  been  open  and  used  for  many  years,  it  was  much  too 
late  to  raise  any  objection  of  this  kind.  I  think  it  quite  clear  that  this 
was  a  public  highway :  and,  if  that  be  so,  the  consequence  follows  that 
the  parish  must  repair  it.  Rule  discharged.^) 

(a)  Reported  by  C.  Blackburn,  Esq. 


The  QUEEN  v.  The  NEWMARKET  Railway  Company. 

Mandamus  to  remove  obstructions  on  a  highway.  Return,  showing  that  proceedings  were  takes 
under  stat.  5  A  6  W.  4,  c.  50,  for  diverting  the  highway ;  that  two  justices  viewed  the  high- 
way and  the  proposed  new  highwa^,  and  certified  under  s.  S5  that  they  had  done  so,  sod  that 
the  proposed  highway  was  more  commodious  to  the  public,  which  certificate  was  laid  before 
the  Quarter  Sessions :  that  no  appeal  was  made :  and  the  proceedings  were  regular  up  to 
the  order  of  the  Quarter  Sessions :  that  the  order  directed  the  surveyors  to  stop  the  old  high- 
way, and,  before  doing  so,  to  make  the  new  one,  and  in  doing  this  not  to  pull  down  any  bouse 
or  building,  or  take  away  the  ground  of  any  yard,  Ac.  The  return  then  showed  that  the 
proposed  line  passed  over  a  building  and  a  yard,  and  that  the  surveyors  bona  fide  made  the 
new  line  as  near  to  the  line  as  could  be  without  pulling  down  the  building  and  taking  the 
yard,  and  then  stopped  up  the  old  way.     On  demurrer, 

Held,  that  either  the  order  of  Quarter  Sessions  was  bad,  as  delegating  to,  the  surveyors  a  discre- 
tion as  to  the  line  of  new  highway  to  be  made :  or,  if  the  words  to  this  purport  were  rejected, 
it  did  not  appear  that  the  order  was  obeyed :  And  that  the  old  highway  was  not  shown  to  hire 
been  effectually  stopped. 

Mandamus  to  remove  an  obstruction,  created  by  the  defendants,  in  i 
common  highway,  called  the  Lower  Road,  in  the  parish  of  Wood  Ditton, 

♦70TI  'n  tne  county  °^  Cambridge. 

-I       *Return :  That  the  Company,  under  their  act  (9  k  10  Vict. 
c.  clxxii.,   local   and   personal,    public  (a)),  had   power  to   cross  the 

(a)  «  For  making  a  railway  from  Chesterford  to  Newmarket,  with  a  branch  to  Cambridge." 
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road  in  question  by  a  bridge,  which  would  render  the  road  not  so  com- 
modious to  the  public ;  and  that  it,  therefore,  was  advantageous  that 
the  road  should  be  stopped  up,  and  a  new  road  made  in  lieu  thereof  in 
manner  thereinafter  mentioned,  under  stat.  5  &  6  W.  4,  c.  50.  It  then 
stated  a  requisition,  on  behalf  of  the  Company,  to  the  surveyors  of  the 
parish,  to  give  notice  to  the  churchwardens  to  call  a  vestry,  in  order  to 
submit  to  them  a  proposal  of  the  Company  for  making  a  new  road,  in 
lieu  of  the  road  in  question,  through  the  lands  of  the  Duke  of  Rutland 
and  their  own ;  describing  the  direction  and  dimensions  of  the  new  road ; 
that  the  surveyors-  gave  such  notice,  and  the  meeting  was  called,  and 
agreed  to  such  proposal ;  and  that  the  chairman  directed  the  surveyors 
to  apply  to  two  justices  to  view  the  road  proposed  to  be  stopped  up,  and 
the  line  of  the  proposed  new  highway :  that  two  justices  (named)  did  so 
view;  and  that  it  appeared  to. them  that  the  road  might  be  stopped  up, 
and  diverted  as  proposed,  so  as  to  make  it  more  commodious :  that  the 
Duke  of  Rutland  and  the  Company,  in  writing,  consented  to  the  proposed 
new  highway  being  made  through  their  lands :  that  notices  were  affixed 
on  the  road,  to  the  effect  specified  in  the  schedule,  No.  19,  to  stat.  5  & 
6  W.  4,  c.  50,  and  advertisements  published,  and  notices  placed  on  the 
church-doors;  that  a  plan  was  delivered  to  the  two  justices  in  petty 
sessions,  who  thereupon  viewed  the  road  and  made  their  *certifi-  r+704 
cate(6)  (which  was  set  forth  in  the  return) ;  that  the  certificate  *- 
and  plan  were  laid  before  the  Quarter  Sessions ;  and,  there  being  no  . 
appeal,  the  Sessions  ordered  the  surveyors  "  to  divert  and  stop  up  that 
part  of  the  highway"  called  the  Lower  Road  (describing  the  part  men- 
tioned in  the  writ  minutely),  "  and,  in  lieu  thereof,  and  before  the  same 
should  be  stopped,  to  make  with  all  convenient  speed  the  said  new  high- 
way through  the  lands  and  grounds  of  his  Grace  the  Duke  of  Rutland 
and  of  us,  the  Newmarket  Railway  Company,  commencing  from  and 
leading  out  of  the  highway  called  the  Lower  Road  at  the  point  where 
the  part  thereof  so  ordered  as  aforesaid  to  Be  stopped  up  begins,  and  ex- 
tending therefrom  285  yards  or  thereabouts,  in  a  north-eastern  direction, 
and  terminating  at  and  leading  into"  another  <<  public  highway  called 
the  Upper  Road,  situate  in  the  said  parish,  and  leading  from,"  4c. ; 
"which  said  new  highway  it  was  ordered  should  be  made  forty  feet 
wide.  And"  the  Sessions  thereby  further  ordered  "  the  said  surveyors 
of  the  parish  of  Wood  Ditton,  within  which  the  said  new  highway  so 
ordered  to  be  made  is  wholly  situate,  to  purchase  the  soil  for  the  said 
new  highway,  and,  for  the  purpose  of  so  doing,  forthwith  to  treat  or 
make  agreement  with  the  Duke  of  Rutland  and  the  Company  for  the 
recompense  to  be  made  for  the  said  ground  and  soil,  and  for  making 
such  ditches  and  fences  as  should  be  necessary,  in  such  manner  and 
with  such  approbation,  and  by  pursuing  such  measures  and  directions  in 

(a)  Stat  5  k  8  W.  4,  &  50,  g.  85. 

2m2 
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all  respects,  as  are  warranted  and  prescribed  by  the  statute"  (5  4  6 
W.  4,  o.  50,  sects.  82,  91).  And  the  Sessions,  "  by  the  said  order,  did 
*70<V1  la8tty  order  that  the  surveyors  should  not,  *either  for  the  purpose 
-*  of  stopping  up  the  said  part/'  &c,  «<  or  of  making  the  said  new 
highway,  pull  down  any  house  or  building,  or  take  away  the  ground  of 
any  garden,  lawn,  yard,  court,  park,  paddock,  planted  walk,  plantation, 
or  avenue  to  any  house,  or  enclosed  ground  set  apart  for  building  ground 
or  as  a  nursery  for  trees." 

The  return  then  averred  that  a  building  of  the  Company,  and  a  yard 
attached  to  it,  were  commenced  before  the  giving  of  the  notice  to  the 
surveyors;  and  that  the 'surveyors  had,  since  the  making  of  the  order 
of  Quarter  Sessions,  made  out  and  completed  a  new  highway  forty  feet 
wide  in  conformity  with  the  said  order,  which  new  highway  "  is  in  pre- 
cisely the  same  direction  and  is  as  nearly  on  the  site  laid  down  and 
delineated  upon  the  said  plan  so  delivered  to  the  said  two^ustices,  the 
said,"  &c,  "  for  the  said  new  proposed  highway  hereinbefore  mentioned, 
as  was  practicable  for  the  purpose  of  making  the  same  without  polling 
down  part  of  a  certain  building/'  &c.  (describing  the  build  in*  just  before 
mentioned),  and  taking  away  the  ground  of  the  yard  of  the  Company. 
The  return  averred  bona  fides  on  the  part  of  the  surveyors  in  making 
the  new  highway,  and  negatived  all  collusion  with  them  on  the  part  of 
the  Company;  alleged  also  that  there  was  a  certificate  of  two  justices 
that  the  new  highway  was  in  good  repair ;  and  concluded  with  an  aver- 
ment that  the  portion  of  the  old  highway  became  stopped  up  and  ceased 
to  be  a  highway. 

Demurrer,  assigning  grounds  which  will  appear  by  the  sequel  of  the 
report.     Joinder. 

The  demurrer  was  argued  in  Trinity  Term,  1849.(a) 
♦7061  *^'r  "*•  Thesiger,  for  the  Crown,  argued  that  the  order  of 
Sessions  was  bad,  inasmuch  as  it  delegated  to  the  surveyors  a  dis- 
cretionary power  as  to  how  the  new  line  of  highway  should  be  made; 
whereas  stat.  5  &  6  W.  4,  50,  s.  91,  required  the  justices  in  Quarter 
Sessions  to  decide  judicially  on  the  whole  matter;  and  that,  even  if  the  ^ 
order  could  be  construed  as  directing  the  new  highway  described  on  the 
plan  to  be  made,  that  order  had  not  been  complied  with;  and,  by  stat. 
5  &  6  W.  4,  c.  50,  s.  91,  the  completion  of  "such  new  highway"  was  a 
condition  precedent  to  the  stopping  of  the  old  one ;  and  no  equivalent 
highway  could  be  substituted  by  private  persons. 

Worlledge,  contr&,  contended  that  the  order  of  the  Sessions  was  duly 
made  under  sect.  91 ;  that  a  substantial  compliance  with  it  was  sufficient; 
and  that  it  would  be  very  hard  if  a  trifling  departure  from  the  plan  on 
the  part  of  the  surveyors  should  affect  the  rights  of  the  landowners,  who 
had  no  power  to  superintend  their  proceedings. 

Sir  F.  Thexiger  replied.  Our.  adv.  vuiL 

(a)  Jane  5th.    Before  Lord  Dknxaji,  0.  J.,  Pattxsok,  Coleridge,  and  Erlk,  J« 
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Pattbsow,  J.,  in  this  vacation  (June  24th),  delivered  the  judgment 
of  the  Court. 

This  is  a  mandamus  to  remove  obstructions  made  by  the  defendants 
in  a  highway.  And  they,  in  their  return,  justify  the  same  by  proceed- 
ings, under  stat.  5  k  6  W.  4,  c.  50,  for  diverting  and  stopping  up  an 
old  highway,  and  substituting  a  new  one.  The  return  *is  demur-  r*7n* 
red  to,  and  cannot  be  supported  if  the  proceedings  are,  in  sub- 
3tance,  not  warranted  by  the  statute.  After  much  consideration  this 
appears  to  us  to  be  the  case. 

The  proceedings  are  set  out,  and,  down  to  the  final  order  of  sessions, 
are  in  the  common  form.  By  that  order  the  surveyors  are  commanded, 
first,  to  divert  and  stop  up  the  part  of  the  highway  now  in  question, 
which  is  particularly  described,  and,  in  lieu  thereof  and  before  the  same 
should  be  stopped,  to  make  the  new  highway  through  the  lands  of  the 
Doke  of  Rutland  and  of  the  defendants,  for  ?  distance  and  in  a  direc- 
tion described,  but  without  reference  to  any  plan ;  it  directs  the  pur- 
chase of  the  ground  from  the  owners  for  this  purpose,  pursuing  such 
measures  as  are  prescribed  by  stat.  5  &  6  W.  4,  c.  50 ;  and  it  lastly 
orders  that  the  surveyors  shall  not,  either  for  the  purpose  of  stopping 
up  the  old  or  making  the  new  highway,  pull  down  any  house  or  building, 
or  take  away  the  ground  of  any  garden,  lawn,  yard,  &c. 

The  return  then  proceeds  to  allege  that  the  station  of  the  defendants, 
near  to  the  line  of  the  new  highway  so  proposed  to  be  made,  was  com* 
menced,  and  the  yard  appurtenant  thereto,  and  extending  to  the  present 
boundary  thereof,  was  laid  out,  before  the  first  notice  given  on  their 
behalf  to  the  surveyors ;  and  that  they,  the  surveyors,  in  obedience  to 
the  said  order  of  sessions,  have  made  and  completed  a  new  highway, 
commencing  from  and  ending  at  the  prescribed  termini,  and  in  the  pre- 
scribed direction ;  and  that  it  has  in  fact  been  made  and  completed  at 
nearly  on  the  site  laid  down  and  delineated  upon  the  plan  delivered  to 
the  two  viewing  justices  who  made  the  certificate  for  the  proposed  new 
^highway  as  was  practicable  for  the  purpose  of  making  the  same  r+7  aq 
without  pulling  down  part  of  the  building,  and  without  taking  *- 
away  the  ground  of  the  yard. 

It  appears,  therefore,  that,  a  plan  for  the  new  highway  having  been 
first  proposed,  submitted  to  two  justices  who  viewed  the  premises,  cer- 
tified by  them  to  the  sessions,  and  their  certificate  unappealed  against, 
the  sessions  have  made  an  order  for  the  stopping  up  the  old  and  making 
the  new  highway,  with  a  proviso  that  in  so  doing>  the  surveyors  are  not 
to  pull  down  any  building  or  take  any  ground  falling  within  any  of 
certain  specified  descriptions.  And  it  appears  further  that,  in  obedience 
to  the  order  so  qualified,  the  surveyors  have  made  the  new  road,  not  on 
the  line  described  in  the  plan,  but  as  nearly  so  as  they  could  without 
pulling  down  a  building,  or  taking  the  ground  of  a  yard,  both  of  them 
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the  property  of  the  defendants.     And  the  question  for  decision  is, 
whether  this  proceeding  can  be  justified. 

As  the  whole  process  of  stopping  up  and  diverting  a  highway  is  an 
interference  with  the  rights  of  the  public,  and  that  in  general  for  the 
convenience  of  an  individual,  the  Legislature  has  carefully  provided  that 
the  public  shall  have  at  least  a  full  and  liberal  compensation.  The 
substituted  highway  must  be  "  nearer  or  more  commodious" (a)  than  the 
one  taken  away.  And  this  is  endeavoured  to  be  secured  by  a  series  of 
provisions,  equally  where  the  change  is  assented  to  or  opposed  by  those 
portions  of  the  public  supposed  to  be  more  immediately  interested,  as 
the  immediately  surrounding  parish,  or  the  landholders  through  whose 
ground  it  is  to  run ;  in  the  latter  case,  this  is  the  question  submitted 
♦70Q1  *t0  ^e  Jury '  m  ^e  foraer  it  is  thought  to  be  provided  for  by 
•*  notices  and  advertisements,  by  the  view  and  certificate  of  two 
justices,  by  the  reading  of  that  in  open  court,  and,  above  all,  by  a  plan, 
verified  and  annexed  to  the  certificate,  "particularly  describing  the  old 
and  the  proposed  new  highway,  by  metes,  bounds,  and  admeasurement;" 
the  certificate  moreover  must  state,  whether  it  be  "  nearer  or  more  com- 
modious to  the  public ;  and  if  nearer,"  the  exact  «  number  of  yard*  or 
feet  it  is  nearer,  or  if  more  commodious,  the  reasons  why  it  is  w;"  so 
that  every  person  interested  may  know  exactly  to  an  inch  what  is  the 
new  line  of  road  which  the  public  is  to  acquire  in  substitution  for  the 
road  taken  away  ;  and,  by  reference  to  the  certificate  and  plan,  be  able 
to  ascertain  afterwards  whether  that  line  has  been  secured  to  it. 

Accompanying  all  these  provisions,  but  entirely  distinct  from  them,  a 
limitation  perhaps  exists  on  the  power  to  divert,  namely,  that  the  sub- 
stituted road  cannot  be  so  made  as  to  occasion  the  pulling  down  of  any 
building,  or  the  taking  any  of  the  ground  of  a  garden,  lawn,  yard,  court, 
plantation,  or  other  specified  properties  falling  within  the  same  principle 
of  protection.(A)  We  express  ourselves  thus  guardedly,  because  this 
limitation  is  not  introduced,  in  terms,  into  the  clauses  of  the  statute 
under  which  highways  are  diverted  and  new  ones  substituted,  and  it 
seems  unnecessary  there,  because  this  cannot  be  done  except  with  the 
consent  of  the  owner  of  the  land  through  which  the  new  road  is  to  be 
made,  and  it  could  not  have  been  intended,  we  think,  that  the  build- 
ing, garden,  or  plantation  of  a  willing  owner  might  in  no  case  be 
♦71  m  *Pu^e(^  down  or  crossed  over.  Yet  the  order  is  to  be  made.(f) 
-*  "  subject  to  such  exceptions  and  conditions  in  all  respects"  as  in 
the  statute  are  contained  with  regard  to  highways  to  be  widened ;  and 
this  is  one  of  the  exceptions  and  conditions  specified  in  the  section  for 
widening  highways,(d)  and  properly,  for  in  that  case  the  operation  may 
be  effected  by  taking  the  land  even  of  an  unwilling  owner. 

Assuming,  however,  that  this  limitation  does  apply  to  the  power  \r 

(a)  See  sect  85.  (b)  Sects.  82,  91. 

(c)  Sect  91.  (d)  Sect  82. 


15  ADOLPHUS  &  ELLIS.   N.  S.  710 

divert,  there  is  not  the  slightest  difficulty  in  reconciling  it  with  all  the 
previous  provisions ;  for  the  circumstance  which  will  bring  the  proposed 
line  of  new  road  within  the  limitation  must  be  apparent  in  the  very 
commencement  of  the  proceedings :  the  plan,  if  truly  drawn,  must  dis- 
close it;  the  viewing  justices,  when  on  the  spot,  must  see  it  with  their 
own  eyes ;  and  the  fact  is  a  preliminary  and  conclusive  objection  to  the 
order  being  made. 

But  it  is  said,  and  this  is  the  principle  which  has  been  acted  on  in  the 
present  case,  that  the  limitation  is,  not  to  prevent  the  order  from  being 
made  generally,  but  is  to  regulate  the  mode  of  its  execution.  The 
order,  in  effect,  is  to  say  to  the  surveyors :  Make  the  new  highway  as 
it  is  described  in  the  plan ;  but,  if  in  so  doing  you  encounter  any  house 
or  building  or  any  ground  protected  by  the  limitation  imposed  on  our 
power,  you  must  then  deviate  from  the  line  marked  out  in  the  plan,  and 
only  make  the  road  as  nearly  as  you  can  in  compliance  with  the  plan, 
and  subject  to  this  restriction. 

If  this  be  the  proper  construction,  what  security  is  derived  from  the 
view,  the  plan,  or  the  certificate?  *  According  to  all  these,  the  r+711 
line  as  proposed  may  be  nearer  or  more  commodious,  or  both  ;  on  *- 
the  faith  of  these  the  parties  interested  may  have  consented,  or  the 
jury  in  a  case  of  opposition  may  have  given  their  verdict ;  but,  when 
the  order  is  to  be  executed,  the  line  is  to  pass,  not  through,  but  round, 
a  building,  a  yard,  a  lawn,  garden,  or  plantation,  and  so  passing  it  may 
be  farther  or  less  commodious,  or  both.  Again,  how  it  is  to  go  round, 
on  which  side,  in  which  direction,  all  this  is  to  be  left  to  the  discretion 
of  the  surveyors,  and  that  after  all  remedy  for  the  public,  or  any  inte- 
rested individual,  is  taken  away.  And  thus  a  discretion  is  reposed  in 
them  which  all  the  provisions  of  the  statute  seem  intended  carefully, 
and  we  think  wisely,  to  exclude. 

Again,  we  have  observed  that  the  limitation  is  first  found  in  the  sec- 
tion for  widening  an  insufficient  highway:  and,  if  the  construction 
insisted  on  by  the  defendants  is  to  prevail  in  the  clauses  into  which  tho 
limitation  is  only  introduced  by  words  of  reference,  it  would  be  strange 
if  it  were  not  to  receive  the  same  construction  as  in  the  former  section, 
where  it  actually  is  found.  The  schedule  to  the  act  gives  a  form  (a)  for 
the  order  under  the  section :  and  we  should  have  expected  to  find  the 
limitation  introduced  into  it,  as  the  Sessions  have  introduced  it  into  the 
order  set  out  in  the  return,  it  being  to  operate  as  a  restraint  on  those 
who  were  to  execute  it.  But  the  form  is  not  only  silent  as  to  this,  but 
its  language  seems  to  exclude  the  notion  of  it:  the  recital  speaks  of  im- 
provement to  be  made  "  by  adding"  to  the  old  road  "  from  the  lands  and 
grounds  of  and  of  the  length  of 

yards  or  thereabouts,  and  of  the  breadth  of  r*7io 

♦feet  or  thereabouts,  particularly  described  in  the  plan,  hereunto  *- 

(a)  No.  16. 

vol.  xv. — 53 
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annexed,  which  we  think  will  widen  and  enlarge  the  same,  and  be 
much  more  commodious  to  the  public"  Indeed  it  is  obvious  that  to 
apply  the  doctrine  of  cy  pres  compliance  with  the  order  to  a  case  of 
widening  a  road  is  merely  absurd ;  and  yet  the  words  of  the  section  must 
by  the  defendants'  hypothesis  be  capable  of  such  a  construction. 

To  apply  these  observations  to  the  present  order,  and  the  facts  dis- 
closed on  these  pleadings.  The  defendants  allege  that  they  had  com- 
menced their  buildings  and  laid  out  their  yard  before  the  proceedings 
for  stopping  up  and  diverting,  which  they  first  set  in  motion  and  for 
their  own  purposes,  had  commenced :  the  plan  must  be  taken  to  hare 
described  the  proposed  line  as  crossing  the  area  of  these  buildings  and 
yard :  of  this  plan  they  had  notice ;  and  as  landholders  they  consent  to 
the  road  being  made  as  described ;  on  which  understanding  it  may  be 
that  opposition,  otherwise  to  be  made,  was  abandoned.  Either  they 
intended  honestly  to  let  the  line  be  made  according  to  the  plan,  or  they 
did  not :  if  they  did,  it  is  too  late  now  to  retract :  if  they  did  not,  they 
were  guilty  of  a  gross  fraud,  and  are  equally  estopped  from  setting  up  the 
obstacle.  Independently  of  these  considerations  peculiar  to  this  case, 
we  think,  on  general  grounds,  that  the  order  of  Sessions  is  bad  on  the 
face  of  it,  by  reason  of  the  limitation  at  the  close,  which  throws  that 
upon  the  discretion  of  the  surveyors,  who  are  ministerially  to  execute, 
which  is  in  truth  a  restraint  upon  the  power  of  the  magistrates,  who  are 
to  order.  If  we  reject  that  limitation,  which  perhaps  we  might  well 
do,  as  being  repugnant  to  the  operative  part,  the  return  is  equally 
*bad,  because  it  discloses  no  cause  why  the  old  highway  is 
-I  stopped  up,  no  new  one  having  yet  been  set  out  in  compliance 
with  the  order. 

What  the  results  may  be  in  the  present  case,  or  the  merits  of  the 
contest  out  of  which  these  proceedings  arise,  we  do  not  inquire :  but  it 
seems  to  us  that,  as  regards  orders  of  this  description,  it  is  of  the  utmost 
importance  to  lay  down  a  true  rule  of  construction,  and  to  hold  all  par- 
ties concerned  strictly  to  it.  The  rights  of  the  public  and  the  con- 
venience of  the  individual  constantly  come  into  opposition  in  these  ques- 
tions: there  may  be  sometimes  vexatious  opposition  on  the  one  hand: 
but  there  may  be  also  on  the  other  very  earnest  pursuit  of  individual 
advantage,  regardless  of  the  rights  and  convenience  of  the  public.  Full 
effect,  therefore,  ought  to  be  given  to  provisions  by  which,  while  due  con- 
cession is  made  to  the  individual,  proper  protection  is  also  afforded  to  the 
public.  Judgment  for  the  Crown.(a) 

(a)  Reported  by  C.  Blaokbarn,  Esq. 
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HARLAND  v.  BINKS.    June  14. 

4.  executed  bona  fide  a  deed  of  assignment  of  all  his  property  to  B.,  in  trust  for  such  of  A.'s 
creditors  as  should  come  in  and  execute  the  deed.  B.  (who  was  not  a  creditor  of  A.)  took 
po*>ession.  C,  a  creditor  of  A.,  applied  to  B.  for  an  explanation,  and,  having  received  one, 
said  be  was  satisfied,  and  took^no  step  to  obtain  payment:  Held, 

That  enough  had  taken  place  to  create  the  relation  of  trustee  and  cestui  que  trust  between  B. 
and  C,  and  consequently  that  the  deed  was  not  void  against  an  execution  creditor  as  being 
voluntary. 

Feigned  issue  under  the  Interpleader  Act,  to  try  whether  certain 
goods,  seized  by  the  sheriff  of  Yorkshire,  under  an  execution  at  the  suit 
of  the  ^defendant  against  one  Morley,  were  or  were  nbt  at  the  r**T\A 
time  of  the  seizure  the  goods  of  the  plaintiff,  who  asserted  the 
affirmative  of  the  issue. 

On  the  trial,  before  Wightman,  J.,  at  the  Yorkshire  Summer  assizes, 
1849,  it  appeared  that  the  attorney  of  Morley,  in  June  or  July,  1848, 
prepared  a  deed  of  assignment  to  the  plaintiff  of  all  Morley's  goods  in 
trust  for  the  benefit  of  all  such  his  creditors  as  should  come  in  under 
the  deed  and  execute  it.  The  plaintiff  and  Morley  both  executed  this 
deed  some  time  in  July.  On  14th  August  the  attorney,  in  the  name 
of  the  plaintiff,  took  possession  of  the  goods  in  question.  On  23d  August 
the  sheriff  seized  the  goods. 

The  plaintiff  was  not  a  creditor  of  Morley;  and  no  creditor  of  Morley 
at  any  time  executed  the  deed.  Evidence,  however,  was  given  that, 
after  the  attorney  had  taken  possession  of  the  goods  for  the  plaintiff, 
and  before  the  seizure,  one  Cooke,  who  was  a  creditor  of  Morley,  came 
to  the  attorney  to  demand  an  explanation ;  that  he  gave  him  an  expla- 
nation, and  that  Cooke  expressed  himself  satisfied,  and  went  away  and 
took  no  subsequent  steps  to  obtain  payment  of  his  debt,  either  under 
the  assignment  or  independently  of  it.  Evidence  was  also  given  that 
four  other  creditors  at  different  times  communicated  with  the  attorney ; 
the  communication  between  each  of  those  four  creditors  and  the  attorney 
was  to  the  same  effect  as  that  between  him  and  Cooke.  There  was  no 
evidence  of  any  communication  between  any  one  of  the  creditors  and 
another  creditor,  nor  of  any  act  done  by  any  of  them.  The  defendant's 
counsel  at  the  trial  maintained  that- the  deed  was  fraudulent,  and  that, 
even  if  it  was  a  bonfi,  fide  transaction,  it  was  voluntary  and  revocable  by 
*  Morley,  and  therefore  void  as  against  his  creditors.  The  jury  r*-7ic 
found  that  the  deed  was  not  fraudulent,  and  that  it  was  a  bon& 
fide  assignment ;  and  on  that  finding  the  learned  Judge  directed  a  ver- 
<lirt  for  the  plaintiff,  subject  to  leave  to  enter  a  nonsuit,  if  the  Court 
should  be  of  opinion,  on  the  evidence,  that  the  deed  was  voluntary. 
WaUon,  in  the  following  term,  obtained  a  rule  nisi  to  enter  a  nonsuit. 

Knowles,  Bliss,  and  Lewis  now  showed  cause.  The  finding  of  the 
jury  that  the  assignment  was  not  fraudulent  leaves  only  one  question 
open,  namely,  whether  the  deed  was  revocable  by  Morley  or  not.     If  it 
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was  revocable,  it  is  admitted  to  have  been  voluntary  and  void  as  against 
Morley's  creditors.     Garrard  v.  Lord  Lauderdale,  3  Sim.  1,  is  relied  on 
by  the  defendant.     In  that  case  the  deed  of  assignment  was  for  the 
benefit  of  the  creditors  of  the  Duke  of  York ;  and  Sir  L.  Shadwell, 
V.  C,  held  it  revocable :  but  the  reason  he  gives  is  not  applicable  to 
the  present  case :  he  says :  "  I  apprehend  that  Lord  Eldon  must  hafe 
considered  (a)  that,  where  a  person  does,  without  the  privity  of  any  one, 
without  receiving  consideration,  and  without  notice  to  any  creditor, 
himself  make  a  disposition,  as  between  himself  and  trustees,  for  the 
payment  of  his  debts,  he  is  merely  directing  the  mode  in  which  his  own 
property  shall* be  applied  for  his  own  benefit,  and  that  the  general  cre- 
ditors, or  the  creditors  named  in  the  schedule,  are  merely  persons  named 
there  for  the  purpose  of  showing  how  the  trust  property  under  the 
*71fil  vo'untary  *deed,  shall  be  applied  for  the  benefit  of  the  volon- 
*  teers."     He  adds,  "Now  it  appears  to  me  that  that  is  a  broad, 
intelligible  ground  of  decision."     Here  five  of  the  creditors  had  notice 
of  the  deed,  and  that  the  trustee  had  taken  possession  under  it ;  and 
they  expressed  themselves  satisfied  with  what  had  been  done :  these 
facts  take  the  present  case  out  of  the  principle  adopted  from  Lord  Elwn 
in  Garrard  v.  Lord  Lauderdale,  3  Sim.  1.     It  is  true,  however,  that  in 
Garrard  v.  Lord  Lauderdale,  there  was  an  allegation  that  notice  had 
been  given  to  the  plaintiff,  who  was  a  creditor,  by  letter.    The  Vice 
Chancellor,  after  observing  that  this  fact  was  disputed,  and  that,  if  the 
notice  had  been  given,  the  plaintiff  had  refused  to  come  in  under  the 
deed,  and,  further,  that  he  had  subsequently  proved  his  debt,  adds  that, 
independently  of  the  first  two  answers,  he  should  think  the  notice  imma- 
terial.    This  was  a  mere  dictum  unnecessary  for  the  decision,  and  has 
been  much  observed  on  since.     In  Acton  v.  Woodgate,  2  Myl.  4  K. 
492,  Sir  Johk  Leach,  Master  of  the  Rolls,  said  it  was  established  by 
the  cases  that,  if  a  debtor  convey  property  in  trust  for  creditors,  to 
whom  the  conveyance  is  not  communicated,  and  the  creditors  are  not  in 
any  manner  privy  to  the  conveyance,  it  has  merely  the  same  effect  as 
if  the  debtor  had  delivered  money  to  an  agent  to  pay  his  creditors;  in 
which  case  he  might,  before  any  payment  made  by  the  agent  or  commu- 
nication by  him  to  the  creditors,  have  recalled  the  money  so  delivered. 
And  he  adds :  « In  the  case  of  Garrard  v.  Lord  Lauderdale,  3  Sim.  1,  it 
seems  to  have  been  considered  that  a  communication  by  the  trustees  to  cre- 

*71 71  ^tor8  °f  tne  ^act  °f  8ucn  a  tru8t  would  not  defeat  *the  power  of 
-*  revocation  by  the  debtors.  It  appears  to'  me,  however,  that  this 
doctrine  is  questionable,  because  the  creditors,  being  aware  of  such  a 
trust,  might  be  thereby  induced  to  a  forbearance  in  respect  of  their 
claims,  which  they  would  not  otherwise  have  exercised."  And  in  Kirwan 
v.  Daniel,  5  Hare,  493,  500,  Wigram,  V.  C,  expresses  himself  to  the 
same  effect  even  more  strongly.     In  Smith  v.  Keating,  6  Com.  B.  136, 

(a)  In  Wtlwyn  v.  CoatU,  3  Mer.  707 ;  mow  ftrtly  ttated  in  3  Sim.  7—11. 
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158  (E.  C.  L.  R.  vol.  60),  the  Court  of  Exchequer  Chamber  adopt  the 
law  as  laid  down  in  Acton  v.  Woodgate,  2  Myl.  &  K.  492.  [Lord 
Campbell,  C.  J.  What  degree  of  assent  do  you  say  is  sufficient  ?] 
Any  assent  that  makes  the  creditor  privy  to  the  conveyance.  It  is  jiot 
necessary,  in  order  to  create  the  relation  of  trustee  and  cestui  que  trust, 
that  the  latter  should  execute  the  deed. 

The  plaintiff's  counsel  then  proposed  to  cite  Story's  Commentaries  on 
Equity  Jurisprudence.  [Lord  Campbell,  C.  J.  On  any  point  of  mer- 
cantile lair  I  have  great  respect  for  the  American  jurists ;  but  we  ought 
not  to  introduce  the  practice  of  citing  them  on  such  a  point  as  this.] 

Watson  and  Manisty,  contri.  The  deed  was  voluntary,  and  void  as 
against  creditors,  unless  there  had  been  such  an  assent  as  to  create  the 
relation  of  trustee  and  cestui  que  trust  between  the  plaintiff  and  some 
one  at  least  of  the  creditors.  The  deed  is  for  the  benefit  of  those  credit- 
ors who  come  in  and  execute  the  deed,  and  so  release  the  debtor :  that 
Is  the  consideration  for  the  deed ;  and  it  remains  without  consideration 
and  voluntary  until  some  creditor  has  either  actually  executed  the  deed, 
and  so  released  the  debtor;  Garrard  v.  Lord  *Lauderdale,  8  Sim.  r+71ft 
1 ;  or  at  least  until  he  has  bound  himself  in  such  a  manner  that  he  *■ 
c  mid  be  compelled  to  come  in  and  execute  the  release ;  Lane  v.  Husband, 
14  Sim.  656.(a)  [Lord  Campbell,  C.  J.  When  the  creditor  Cooke 
».-iid  he  was  satisfied  with  the  assignment,  he  must  have  meant  that  he 
intended  to  come  in  under  it :  are  there  any  authorities  as  to  what  is  a 
sufficient  assent  to  constitute  privity  for  this  purpose  ?]  None  have  been 
found.  (&)  If  the  creditor  had  acted  on  the  intended  acquiescence,  or  in 
any  way  altered  his  position  in  consequence,  it  would  prevent  the  debtor 
from  revoking :  but  Cooke  was  no  further  bound  after  using  this  loose 
expression  than  before ;  consequently  the  deed  remained  without  con- 
sideration. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  this  rule  must  be  dis- 
charged. The  question  has  been  fairly  stated  to  be:  Whether  the 
relation  of  trustee  and  cestui  que  trust  was  established  between  the  plain- 
tiff and  any  of  the  creditors  or  not?  If  it  was  not,  the  deed  was 
voluntary  and  revocable,  according  to  Garrard  v.  Lord  Lauderdale,  3 
Sim.  1  (which  case  I  think  was  well  decided  if  that  relation  did  not 
exist) ;  but,  if  the  relation  is  established,  there  is  consideration  for  the 
deed,  and  it  is  no  longer  voluntary.  Now  what  are  the  facts  in  the 
present  case  ?  Morley  executed  an  assignment  of  the  goods  to  plaintiff, 
who  took  possession  of  them ;  and  we  must,  at  this  stage  of  the  pro- 
ceeding, and  after  the  finding  of  the  jury,  take  it  *that  this  was 
a  bond  fide  transaction,  and  really  an  assignment  for  the  benefit 
of  all  his  creditors  who  should  come  in  and  execute  the  deed.  One 
of  the  creditors  demands  an  explanation ;  and  the  plaintiff  (by  his  attor* 

(a)  Per  Shad  well,  V.  C,  referring  to  Field  v.  Lord  Donoaghmore,   1  Drarj  A   Warren 
(Chancery.  Ireland,  temp.  Sugden),  227. 
(6)  See  Field  c.  Lord  Donoughmore,  1  Drn.  A  W.  228. 
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ney)  explains,  and,  as  we  must  now  take  it,  fully  and  fairly  explains, 
to  him  the  whole  transaction ;  and  the  creditor  then  says,  "  he  is  satis- 
fied." ,By  that  he  must  have  meant  that  he  was  satisfied  that  the 
deed  should  be  proceeded  with,  and  that  he  intended  to  come  in  and 
take  the  benefit  of  the  assignment.  Then  I  think  the  principle  is 
very  like  that  of  Williams  v.  Everett,  14  East,  582,  and  other  cases  in 
which  it  is  held  that  money  remitted  to  an  agent  to  pay  to  a  third  person 
becomes  money  had  and  received  to  the  third  party's  use,  when  there 
is  privity  established  between  him  and  the  agent.  Here  I  think  the 
creditor  must  be  considered  to  be  assenting  to  the  deed,  so  far  as  to 
create  privity  between  him  and  the  trustee. 

Patteson,  J.  This  transaction  is  not  now  impeached  for  want  of  hones- 
ty. The  jury  have  found  that  the  assignment  was  not  fraudulent;  and  it 
must  now  be  taken  that  it  was  a  bon&  fide  assignment  for  the  benefit  of 
all  the  creditors  who  should  come  in.  But  the  question  has  been  fairly 
stated  to  be,  whether  enough  had  taken  place  to  cre.ate  the  relation  of 
trustee  and  cestui  que  trust  between  the  plaintiff  and  any  of  the  creditors. 
That  I  consider  here  rather  a  question  of  fact  than  of  law.  The  plain- 
tiff took  possession  of  the  goods  on  the  14th  of  August,  as  assignee  under 
♦7201  ^e  tru8t  deed;  and  after  that,  and  before  the  execution  *comes 

in,  the  plaintiff,  or  rather  his  attorney  acting  for  him,  tells  five 
of  tjjp  creditors,  apart  from  each  other,  what  has  happened ;  and  each 
of  them  expresses  himself  satisfied.  After  this  had  been  done,  I  do  not 
see  how  the  plaintiff  could  depart  from  his  position  of  trustee  to  those 
five ;  and,  that  being  so,  there  is  the  relation  of  trustee  and  cestui  que 
trust  between  the  plaintiff  and  those  creditors ;  and,  if  there  is  such  a 
relation,  the  property  which  had  vested  in  him  by  the  assignment  re- 
mains in  him. 

Wightman,  J.  In  this  case  an  assignment  was  made  by  the  debtor 
to  a  trustee  for  the  benefit  of  all  his  creditors  who  should  come  in  and 
execute  the  deed,  and  the  trustee  (who  was  not  himself  a  creditor)  took 
actual  possession  on  the  14th  of  August.  Between  that  day  and  the 
coming  in  of  the  execution,  which  was  on  the  23d  of  August,  communi- 
cations were  made  by  the  attorney,  acting  for  the  trustee,  to  five  of  the 
creditors,  stating  what  had  been  done ;  and  each  of  these  creditors  sepa- 
rately expressed  himself  to  be  satisfied  with  what  had  been  done.  These 
creditors  were  not  together,  and  did  not  act  in  concert ;  but  the  communi- 
cations were  separate  communications  to  each,  and  the  answers  separate 
answers ;  and  nothing  was  done  by  any  of  the  creditors  beyond  those 
expressions.  The  question  is,  whether  this  assignment  was  void  as 
against  the  execution  creditor.  It  was  contended,  on  the  authority  of 
Garrand  v.  Lord  Lauderdale,  3  Sim.  1,  that  it  was  revocable  by  the 
debtor,  and  consequently  void  as  against  this  creditor.  But  there  no 
*7211  one  °^  t'ie  cre<^tor8  ni|d  *n  *any  degree  assented  to  the  deed ; 

and  the  whole  case  turns  upon  that  fact.     In  the  present  case 
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there  was  an  assent,  not  a  formal  assent  in  writing,  but  a  verbal  one, 
by  several  of  the  creditors ;  and  the  question  is,  whether  that  is  sufficient 
to  render  the  deed  no  longer  revocable  by  the  debtor  or  the  trustee  who 
acted  under  it  by  taking  possession.  The  argument  has  been  that,  to 
render  the  deed  valid,  some  creditor  must  have  irrevocably  bound  him- 
self to  come  in  under  the  deed.  If  it  were  so,  I  should  doubt  whether 
enough  had  been  done  in  the  present  case  to  establish  the  deed.  But 
my  judgment  proceeds  on  the  ground  that  it  is  not  necessary  to  have 
the  creditor  bound  to  such  an  extent,  but  that  it  is  sufficient  if  any 
creditors*  have  been  put  in  such  a  position  that  their  rights  may  have 
been  altered :  when  they  have  been  put  in  such  a  position,  I  think  that 
the  trustee  cannot  retire,  and  that  the  deed  is  not  revocable ;  at  least 
not  without  the  consent  of  those  creditors  whose  rights  may  have  been 
affected,  and  an  option  given  to  them  to  come  in  or  decline  doing  so. 
The  communications  to  the  creditors  by  the  trustee  may  have  altered 
their  position.  They  expressed  themselves  satisfied  with  the  arrange- 
ment, and  may  in  consequence  have  refrained  from  pursuing  their  legal 
remedies.  This  seems  to  be  in  accordance  with  the  opinion  of  Vice 
Chancellor  Wigram,  in  Kirwan  v.  Daniel,  5  Hare,  493,  500:  and,  taking 
this  view  of  the  case,  the  principle  on  which  Williams  v.  Everett,  14  East, 
582,  was  decided  seems  in  many  respects  to  be  applicable :  and  I  am 
of  opinion  that  the  assignment  is  valid,  and  that  this  rule  must  be  dis- 
charged. Rule  discharged. (a) 

(a)  Reported  by  C.  Blackburn,  Esq. 

A  debtor's  assignment  of  his  property  to  trus-  been  held  in  some  eases,  however,  that  it  is  not 

feet,  for  the  benefit  of  his  creditors,  is  valid,  necessary  to  the  validity  of  an  assignment  that 

although  the  creditors'  assent  is  not  given  at  a  creditor  should  be  party  thereto,  or  signify 

the  time  of  execution,  if  tbey  subsequently  as-  his  assent:  Cunningham  v.  Freeborn,  11  Wend, 

sent  in  terms,  or  by  actually  receiving  the  benefit  240;  Wilt  t>.  Franklin,  1  Binn.  502;  Reinhard 

of  it:  Brooks  v.  Marbury,  11  Wheat.  78;  Mar-  v.  Bank  of  Kentucky,  6   B.  Monroe,  252.     A 

horr  <?.  Brooks,  7  Wheat  556 ;  Nicoll  v.  Mum-  debtor  cannot  revoke  his  deed  of  assignment 

ford,  4  Johns.  Ch.  522;  Brown  v.  Minturn,  2  for  the  benefit  of#creditors,  where  notice  of  it 

Gallis,  557.     The  assent  of  creditors  will  in  has  been  given  to  creditors  provided  for  by  it, 

■ome  eases  be  presumed.     Wheeler  e.  Summer,  or  where  any  of  the  trusts  have  been  executed: 

4  Mason,  183;  Halsey  r.  Whitney,  Ibid.  206;  Petriken  v.  Davis,  I  Morris,  296;  Lawrence  r. 

New  England  Bank  v.  Lewis,  8  Pick.  113;  Ward  Davis,  3  M'Lean,  177;  Robertson  v.  Sublett,  6 

t.  Lewis,  4  Pick.  518 ;  North  v.  Turner,  9  S.  k  Humph.  313. 
B.  244 ;  Wiley  v.  Cullins,  2  Fairf.  193.    It  baa 


♦LIVINGSTONE  and  Another  v.  WHITING.    June  14.  [*722 

Debt  for  iron  work  sold  and  delivered.  Plea :  payment  Defendant,  in  support  of  the  plea, 
offered  in  evidence  an  unstamped  document  signed  by  plaintiffs,  in  these  words.  "  Memoran- 
dum. That  any  demand  we  may  have  against  W."  (defendant)  "for  iron  work,  Ac,  is  this  dny 
•ettled  and  discharged  in  consideration  of  services  rendered  by  him  to  us.  N.  B.  Particulars 
of  our  account  shall  be  delivered  with  a  stamp  receipt."     Held, 

That  the  document  was  not  admissible  for  this  purpose  without  a  receipt  stamp. 

Debt  for  goods  Bold  and  delivered.     Pleas :  Nunquam  indebitatus, 
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and  payment ;  which  were  denied  by  the  replication  ;  and  issues  were 
joined  thereon. 

On  the  trial,  before  Alderson,  B.,  at  the  Yorkshire  Spring  Assizes, 
1849,  the  plaintiffs  proved  that  the  defendant  was,  before  18th  Novem- 
ber, 1844,  indebted  to  them  in  33Z.  for  ironwork  sold  and  delivered. 
The  defendant  offered,  as  evidence  of  payment,  an  unstamped  document, 
signed  by  plaintiffs,  in  the  following  terms : 

Hull,  18  Nov.  1844. 

Memorandum. — That  any  demand  we  may  have  against  Mr.  G.  Whiting 
for  ironwork,  &c,  is  this  day  settled  and  discharged  in  consideration  of 
services  rendered  by  him  to  us.  N.  B.  Particulars  of  our  account  shall 
be  delivered  with  stamp  receipt. 

Jas.  Livingstone  and  Brothebs. 

The  plaintiffs'  counsel  objected  to  the  reception  of  this  document  on 
the  ground  that  it  required  a  stamp,  either  as  an  agreement  or  as  a 
receipt.  The  learned  Judge  received  it  in  evidence.  There  was  no 
other  proof  of  payment.  The  jury  found  a  verdict  for  the  defendant 
on  the  plea  of  payment,  subject  to  leave  to  the  plaintiffs  to  move  to 
enter  a  verdict  for  332.  PaMey^  in  Easter  Term,  1849,  obtained  a  rule 
nisi  accordingly. 

*79<n  *Corrie  now  showed  cause.  The  memorandum  was  not  a  re- 
J  ceipt.  The  particulars  of  the  account  and  a  stamped  receipt 
were  to  be  sent;  but  the  plaintiffs  neglected  to  do  so.  Their  neglect 
does  not  alter  the  nature  of  the  document.  It  is  merely  an  admission 
that  the  account  had  been  settled.  Such  an  admission  requires  no  stamp 
as  a  receipt;  Finney  v.  Tootell,  5  Com.  B.  509  (E.  C.  L.  R.  vol.  57); 
neither  does  it  amount  to  an  agreement,  or,  at  all  events,  to  an  agree- 
ment the  value  of  the  subject-matter  of  which  is  201. ;  Hill  v.  Ramm, 
5  M.  &  G.  789  (E.  C.  L.  R.  vol.  44),  Cox  v.  Bailey,  6  M.  &  G.  193  (E. 
C.  L.  R.  vol.  46).(a)  The  agreement  here,  if  any,  is  to  dispense  with  a 
plea  of  set-off.  It  lies  on  the  plaintiffs  to  show  that  the  document  is 
such  as  to  require  a  stamp ;  Malanotte  v.  Teasdale,  13  M.  &  W.  216. t 

Pashley,  contra\  There  is  no  evidence  to  support  the  verdict  on  the 
plea  of  payment  unless  this  document  amounts  to  a  contemporaneous 
acknowledgment  that  the  debt  was  paid:  if  it  does  amount  to  such  an 
acknowledgment,  it  is  a  receipt. 

Lord  Campbell,  C.  J.  The  way  in  which  an  agreement  to  set  one 
debt  against  another  of  equal  amount,  and  discharge  both,  proves  a  plea 
of  payment,  is  this.  If  the  parties  met,  and  one  of  them  actually  paid 
the  other  in  coin,  and  the  other  handed  back  the  same  identical  coin  in 
payment  of  the  gross  debt,  both  would  be  paid.  When  the  parties  agree 
to  consider  both  debts  discharged  without  actual  payment,  it  has  the 

(a)  See  Taylor  v.  Steele,  16  M.  k  W.  665.f 
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same  effect,  because  in  contemplation  of  law  a  pecuniary  *trans-  r+79zl 
action  is  supposed  to  have  taken  place  by  which  each  debt  was  *- 
then  paid.     If  this  document  is  a  memorandum  of  such  a  transaction, 
it  is  a  receipt,  and  requires  a  stamp.     If  it  is  not,  there  is  no  evidence 
to  support  the  plea.     The  defendant  is  in  a  dilemma. 
Patteson,  Coleridge,  and  Wightman,  Js.,  concurred. 

Rule  absolute.(a) 

(a)  Reported  by  C.  Blackburn,  Esq. 


IN  THE  EXCHEQUER  CHAMBER 

(Error  from  the  Queen's  Bench.) 

BLANFORD,  Chairman  of  the  THAMES  Plate  Glass  Company,  v. 
MORRISON  and  Others.    June  14. 

Sect  4  of  stat  1  k  2  Vict  c.  oi.,  which  requires  that  with  any  quantity  of  coals  exceeding 
560  pounds,  delivered  "  by  any  lighter,  vessel,  barge,  or  other  oraft,"  within  London,  Ac, 
the  seller  shall  deliver  a  ticket  stating  the  quality  and  quantity  of  the  ooals,  and  other  par- 
ticulars, and  imposes  a  penalty  for  omission,  does  not  apply  where  a  cargo  is  delivered  on  the 
wharf  of  the  purchaser  directly  from  a  coal  brig,  in  which  it  was  shipped,  without  the  inter- 
vention of  any  other  vessel 

Assumpsit  for  goods  sold  and  delivered  to  The  Thames  Plate  Glass 
Company ;  for  interest ;  and  on  an  account  stated. 

The  last  plea,  which  is  the  only  material  one,  as  to  so  much  of  the 
declaration  as  related  to  the  sale  and  delivery  of  the  goods  in  the  decla- 
ration mentioned,  alleged  that  the  said  goods  were  divers  quantities  of 
coals  by  the  Company  purchased  of  the  plaintiffs  below  (defendants  in 
error),  and  by  the  plaintiffs  sold  and  delivered  to  the  Company,  and  that 
the  said  quantities  *of  coals  were  respectively  delivered  by  the  r+79c 
plaintiffs  to  the  Company  after  ten  days  after  the  passing  of  stat.  *■ 
1  k  2  Vict.  c.  ci.  (local  and  personal,  public,(a))  "  To  continue  for  seven 
years  an  act  for  regulating  the*  vend  and  delivery  of  coals  in  London 
and  Westminster,  and  in  certain  parts  of  the  adjacent  counties."  That 
each  of  the  said  quantities  of  coals,  so  delivered  as  aforesaid,  at  the 
respective  times  of  the  sales  and  of  the  delivery  thereof  to  the  said 
Company  as  aforesaid,  respectively  exceeded  five  hundred  and  sixty 
pounds,  and  that  each  of  the  same  quantities  of  coals  were  respectively 
bo  delivered  as  aforesaid  by  the  plaintiffs  to  the  said  Company,  from 
divers,  to  wit,  one  hundred  lighters,  one  hundred  vessels,  one  hundred 
barges,  and  one  hundred  other  craft,  within  the  distance  of  twenty-five 
miles  from  the  General  Post  Office  in  the  city  of  London,  to  wit,  at 
Blackwall  in  Middlesex ;  and  that  the  plaintiffs  were  sellers  of  each  and 
every  of  the  said  quantities  of  the  said  coals  so  sold  and  delivered  to 

(a)  Printed  in  full  in  the  Statutes  at  large.   Continued  until  5th  July,  1862,  by  stat  8  A  9  Vict. 
clOl. 

vol,  xv.— 54  2  k  2 
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the  said  Company  as  aforesaid;  and  that  the  plaintiffs,  so  being  the 
sellers  of  the  said  quantities  of  the  said  coals,  did  not  deliver,  or  cause 
to  be  delivered,  to  the  said  Company,  the  said  Company  being  the  pur- 
chasers of  each  and  every  of  the  said  quantities  of  coals,  or  to  the  agent 
or  agents,  servant  or  servants  of  the  said  Company,  immediately  on  the 
arrival  of  the  said  lighters,  vessels,  barges,  and  other  craft,  in  which 
each  of  such  quantities  of  coals  were  respectively  sent,  and  before  any  such 
quantities  of  coals  were  unloaded,  a  paper  or  ticket  with  each  of  the 
said  quantities  of  coals,  nor  with  any  or  either  of  them,  setting  forth  in 
*79fi"i  wor(k  at  leng*h  tne  number  of  tons  *to  be  delivered,  and  the  name 
-*  of  the  coals,  together  with  the  name  and  number  of  the  lighter, 
vessel,  barge,  or  other  craft,  from  which  such  quantities  of  coals  were 
respectively  sent  as  aforesaid,  and  the  name  of  the  seller  or  sellers,  and 
also  the  name  of  the  lighterman,  according  to  the  form  and  effect  of  the 
said  statute,  but  wholly  neglected  so  to  do,  contrary  to  the  said  statute. 
And  that  at  the  times  of  the  said  sales,  and  of  the  said  deliveries,  ic, 
to  the  said  Company  as  aforesaid,  the  said  Company  was  not  a  seller  or 
dealer,  nor  sellers  nor  dealers,  in  coals ;  nor  did  the  said  Company  pur- 
chase the  same  or  any  part  thereof  at  the  Coal  market. (a) 

Replication  :  De  injuria.     Issue  thereon. 

On  the  trial,  before  Erle,  J.,  at  the  London  sittings  after  Michaelmas 
term,  1849,  the  defendant  below  tendered  a  bill  of  exceptions  to  the 
direction  of  the  learned  Judge.  The  bill  of  exceptions  stated  the  follow- 
ing facts. 

The  defendant  below  was  chairman  of  The  Thames  Plate  Glass  Com- 
pany ;  and  the  plaintiffs  below  were  coal  owners  and  coal  fitters  at  New- 
castle upon  Tyne.  Before  March,  1848,  the  plaintiffs  below  had  sold  to 
the  Company  divers  large  quantities  of  coals.  Thg  course  of  dealing 
was  as  follows.  The  coals  were  shipped  from  the  river  Tees,  in  the 
county  of  Durham,  on  board  vessels  belonging  to  the  plaintiffs  below, 
and  were  brought  by  those  vessels  to  London,  alongside  the  Company's 
wharf,  abutting  on  the  river  Thames  in  London,  and  were  there  delivered 
in  entire  cargoes  from  the  vessels  to  the  Company  upon  their  wharf, 
without  the  intervention  of  any  other  craft.  The  vessels  were  ♦or- 
dinary coal  brigs,  such  as  are  usually  employed  in  bringing  coals 
to  London  coastwise  from  the  North  of  England,  varying  in  burthen 
from  two  hundred  and  fifty  to  four  hundred  tons,  and  were  manned  by 
a  master,  mate,  and  crew,  as  such  vessels  usually  are.  Each  shipment, 
when  made,  was  intended  for  the  Company,  and  was  delivered  accord- 
ingly ;  but  there  was  no  contract  or  understanding  between  the  parties 
specifically  appropriating  any  cargo  to  the  Company  before  the  arrival 
of  each  vessel  at  the  Company's  wharf;  and  there  was  no  contract  be- 
tween the  parties  that  the  coals  to  be  delivered  on  any  occasion  should 
be  an  entire  cargo,  though  the  coals  were,  in  fact;  always  so  delivered. 

(a)  See  sUt  1*2  Vict  e.  oL  s.  4. 
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Uuder  a  contract  contained  in  certain  letters  dated  in  March  and  April, 
1848,  and  which  were  set  out  in  the  bill  of  exceptions,  the  plaintiffs 
below  delivered  to  the  Company,  on  each  of  five  distinct  occasions  be- 
tween April,  1848,  and  January,  1849,  a  large  quantity  of  coals,  which 
were  the  goods  in  the  action  mentioned  to  have  been  sold  and  delivered 
to  the  defendant.  The  said  coals  constituted  five  distinct  cargoes,  and 
were  all  delivered  in  the  same  manner  and  at  the  same  place,  and  ac- 
cording to  the  course  of  dealing  hereinbefore  mentioned ;  and  each  cargo 
so  delivered  on  each  of  the  said  five  occasions  exceeded  five  hundred  and 
sixty  pounds  in  weight.  On  neither  of  the  above-mentioned  occasions 
of  delivering  the  said  five  cargoes  of  coals  did  the  plaintiffs  below  cause 
to  be  delivered  to  the  Company,  or  to  their  agents,  &c,  any  paper  or 
ticket,  &c.  (as  required  by  sect.  4  of  stat.  1  &  2  Vict.  c.  ci.). 

The  learned  Judge  directed  the  jury  that  no  one  of  the  said  deliveries 
constituted  a  delivery  of  coals  "by  any  lighter,  vessel,  barge,  or  other 
craft"  within  the  *meaning  of  the  said  section  or  the  last  plea ;  r*~QQ 
and  to  this  direction  the  bill  of  exceptions  was  tendered.  Verdict  *■ 
for  plaintiffs. 

Judgment  being  entered  up  thereupon,  the  defendant  brought  error 
in  the  Exchequer  Chamber. 

J.  P.  Wilde^  for  the  plaintiff  in  error  (defendant  below).  Section  4 
of  stat.  1  &  2  Vict.  c.  ci.,  requires  that,  with  any  quantity  of  coals  ex- 
ceeding five  hundred  and  sixty  pounds  delivered  "by  any  lighter,  vessel, 
barge,  or  other  craft,"  within  London  or  twenty-five  miles  from  the  Post 
Office,  the  seller  shall  deliver  to  the  purchaser,  "immediately  on  the 
arrival  of  the  lighter,  vessel,  barge,  or  other  craft  in  which  such  coals 
shall  be  sent,  and  before  any  of  such  coals  shall  be  unloaded,  a  paper 
or  ticket  setting  forth  in.  words  at  length  the  number  of  tons  to  be  de- 
livered, and  the  name  of  the  coals,  together  with  the  name  and  number 
of  the  lighter,  vessel,  ]barge,  or  other  craft,  and  the  name  of  the  seller 
or  sellers,  and  also  the  name  of  the  lighterman ;"  and  a  penalty  is  im- 
posed for  neglect  to  deliver  such  ticket.  The  non-delivery  of  such  a 
ticket  is  a  defence  to  this  action ;  Cundell  v.  Dawson,  4  Com.  B.  376 
(E.  C.  L.  R.  vol.  56).  But  it  will  be  said  that  coal  brigs  and  vessels 
of  that  size  are  not  within  the  words  "lighter,  vessel,  barge,  or  other 
craft,"  because  "lighter,"  the  first  word  in  the  series,  must  be  taken  to 
indicate  the  class  or  size  of  all  the  vessels  in  the  series;  and  therefore  that 
the  statute  is  not  applicable  to  this  case,  where  the  delivery  was  direct  from 
a  coal  brig  on  the  wharf  of  the  purchaser,  without  the  intervention  of  any 
^smaller  craft.  But  such  a  case  is  within  the  mischief  contem-  r*79Q 
plated ;  and  it  appears  to  be  also  within  the  language  of  the  *• 
section.  [Parke,  B.  The  former  statute,  1  &  2  W.  4,  c.  lxxvi.  (local 
and  personal,  public),  in  section  47,  which  was  the  ticket  section  cor* 
responding  to  section  4  of  the  present  act,  used  the  words  « lighter, 
ship,  barge,  or  other  craft."]     The  word  "  vessel"  is  large  enough  to 
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comprehend  a  coal  brig.  Neither  act  makes  any  distinction  between 
the  words  "ship"  and  "vessel/'  Many  sections  of  the  former  act 
illustrate  this  point.  By  sect.  43  of  that  act,  coals  sold  "  from  and  out 
of  any  ship  or  vessel"  were  to  be  sold  by  weight.  Sect.  47  enacts  that 
with  the  coals  delivered  "  from  any  lighter,  ship,  barge,  or  other  craft" 
(putting  "ship"  as  second  in  the  series),  "immediately  on  the  arrival" 
of  the  "  lighter,  barge,  or  craft"  (omitting  "  ship"  in  this  place),  a  ticket 
shall  be  delivered.  [Parks,  B.  The  words  "from  and  out,"  with 
reference  to  the  ship  or  vessel  in  the  43d  section,  would  seem  to  apply 
where  part  only  of  a  cargo  is  sold ;  if  a  whole  ship  load  were  sold,  proba- 
bly it  was,  not  required  that  it  should  be  sold  by  weight.]  Sect.  48,  as 
to  the  delivery  of  coals  in  sacks  from  vessels,  uses  the  words  "  lighter, 
barge,  or  other  craft."  By  sect.  49,  coals  "  sold  from  any  ship,  lighter, 
barge,  or  other  craft,"  may  be  delivered  in  bulk  "in  any  lighter,  barge, 
or  other  craft."  By  sect.  50,  the  cart  in  which  coals  are  carried  in 
bulk  "  from  any  ship,  lighter,  barge,  or  other  craft,"  is  to  be  weighed 
if  the  purchaser  require  it.  Sect.  51  is  much  in  favour  of  the  plaintiffs 
in  error ;  it  enacts  "  that  if  in  any  case  where  any  coals  shall  be  de- 
livered in  bulk  to  the  purchaser  or  purchasers  thereof,  from  any  ship, 
*7«UV1  l'8nter>  t>arge>  or  other  craft,"  *"  a  less  quantity  shall  be  de- 

-*  livered  than  shall  be  expressed  in  the  ticket  to  be  delivered 
therewith  as  aforesaid,"  the  seller  shall  incur  a  forfeiture.  This  section 
is  unrepealed :  so  that,  unless  a  delivery  from  a  ship  is  to  be  accompanied 
by  a  ticket,  the  word  ship  in  this  section  can  have  no  effect.  [Parke, 
B.  The  question  would  still  be  open,  whether  the  delivery  now  under 
consideration  was  a  delivery  from  a  ship  as  the  word  is  used  in  that 
clause.]  Sect.  54  requires  the  carman  of  any  cart,  in  which  coals  shall 
be  carried  in  sacks  for  delivery  from  "  any  ship,  lighter,  barge,  or  other 
craft,"  to  weigh  the  sacks,  if  required.  Sect.  55  imposes  a  penalty  for 
default  in  this  respect,  using  the  words  "  ship,  vessel,  lighter,  barge,  or 
other  craft,"  and  introducing  the  word  "vessel"  for  the  first  time. 
[Talfourd,  J.  In  feect.  70  "  vessel"  is  used  in  the  larger  sense.]  And 
in  several  subsequent  sections  also.  The  terms  used  are  used  indis- 
criminately :  the  object  was  to  comprehend  all  vessels,  large  and  small ; 
the  only  distinction  carried  out  through  the  acts  is  between  deliveries  of 
coals  of  more  than  five  hundred  and  sixty  pounds,  and  of  less  than  that 
quantity.  In  sects.  10,  11,  12,  and  13  of  the  later  act,  "  vessel"  is 
used  in  the  most  extended  sense.  It  is  to  be  observed  also,  that  in  the 
part  of  section  10  which  refers  to  form  (3),  "  vessel"  is  used,  whereas 
the  form  itself  uses  "  ship."  [Parke,  B.  You  give  no  effect  to  the 
words  "  other  craft"  in  sect.  4 ;  the  word  "  craft"  must  include  all  the 
vessels  previously  enumerated.]  The  phrase  "other  craft"  follows 
"  ship"  in  the  former  act.  The  word  "  craft"  is  capable  of  comprehend- 
♦7311  m&  l*rge  vessels.     In  Tisdell  v.  Combe,  7  A.&K  788  (E.  C. 

-*  L.  R.  vol.  34),  a  steam  *vessel  of  187  tons  was  held  to  be  included 
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in  the  words  "boats,  vessels,  and  other  craft."  [Parke,  B.  If  an 
entire  cargo  is  within  section  4  of  the  later  act,  how  are  its  provisions 
to  be  applied  ?]  The  coals  must  be  weighed  before  the  commencement 
of  the  voyage-;  it  is  not  necessary  that  the  tonnage  of  the  coals  sold 
should  be  ascertained  at  the  time  of  delivery.  Some  of  the  particulars 
to  be  expressed  in  the  ticket,  such  as  the  number  of  the  lighter,  &c, 
may  not  be  applicable  to  all  vessels :  but  the  same  difficulty  arises  with 
respect  to  tl\e  words  "  other  craft." 

Hugh  Hill,  contri,  was  not  heard. 

Parke,  B.  We  are  all  agreed,  and  need  not  trouble  the  other  side. 
The  question  turns  on  the  4th  section  of  stat.  1  &  2  Vict.  c.  ci.,  4rhich 
imposes  a  penalty  upon  the  seller  of  coals,  if  they  are  delivered  without 
a  proper  ticket.  This  being  a  penal  enactment,  we  must  construe  it 
strictly  according  to  the  fair  import  of  the  language,  without  extending 
it.  The  section  in  terms  applies  only  to  the  case  of  a  delivery  by  a 
vendor  to  a  purchaser  by  "lighter,  vessel,  barge,  or  other  craft."  I 
agree  that  the  word  "  vessel"  may  denote  a  large  or  a  small  vessel.  Its 
meaning  must  be  regulated  by  the  context.  I  agree  also  that  in  the 
former  act  the  word  "vessel,"  and  other  words  also,  may  include  a  brig. 
But  in  the  4th  section  of  this  act  the  words  "  other  craft"  are  appended 
to  the  specific  words.  "Craft,"  therefore,  is  the  governing  word,  which 
is  to  include  all  the  vessels  previously  specified.  If  the  words  had  been 
"  ship  or  other  craft,"  then,  I  think,  there  would  have  been  an  incon- 
sistency, and  we  must  have  rejected  *either  one  word  or  the  r*7oo 
other.  We  think  that,  according  to  the  ordinary  import  of  *■ 
language,  the  word  "  vessel,"  as  used  in  this  section,  must  be  "  craft ;" 
and  that  the  section  does  not  apply  where  the  cargo  has  been  delivered 
bodily  out  of  the  vessel  in  which  the  coals  were  shipped  at  Newcastle, 
on  to  the  wharf  of  the  purchaser.  It  is  said  that  such  a  case  is  within 
the  mischief  contemplated ;  that  may  be ;  but  the  Legislature  has  not 
provided  against  it.  It  may  have  been  supposed  that  such  a  provision 
as  the  75th  section  of  the  former  act,  which  requires  the  fitter  to  send 
out  a  certificate  of  tonnage  to  be  registered  at  the  London  coal  market, 
would  be  sufficient  in  such  a  case.  At  all  events,  we  think  the  4th 
section  of  the  present  act  applies  only  where  coals  are  delivered  from  a 
larger  store  by  the  intervention  of  craft.  Probably,  the  section  would 
not  apply  where  the  purchaser  fetches  away  the  coals  in  a  craft  furnished 
by  himself;  but  on  this  it  is  unnecessary  to  give  any  opinion. 

Cresswell  and  Talfourd,  Js.,  and  Platt,  B.,  concurred. 

Judgment  affirmed. (a) 

(a)  Reported  by  H.  Davison,  Esq. 
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*BETWEEN 

T33J  JAMES  THOMAS  WALSH  and  the  Reverend  ALFRED 
PYNE,  Plaintiffs,  and  JOHN  CHARLES  BETTESWORTH  TRE- 
VANION and  CHARLOTTE  his  Wife,  HUGH  CHARLES  TRE- 
VANION, an  Infant,  by  CHARLES  THELLUSSON  his  Guardian, 
and  Others,  Defendants ; 

AND  BETWEEN 

The  same  PlaintifTs ;  and  EDWARD    COODE   and  Others,  Defend- 
ants; 

AND   BETWEEN 

The   same  Plaintiffs ;  and  MARGARET  RHODES  an.d  Others,  De- 
fendants ; 

AND   BETWEEN 

The  same  Plaintiffs;   and  ANN   HOLCOMBE   and   Others,  Defend- 
ants.    June  20. 

A.  and  his  eldest  son  B.  had  a  general  power  of  appointment  oyer  estates  lying  in  eigtt 
parishes,  and  snbject  thereto,  had  between  them  the  whole  interest  By  deeds  of  appointment 
and  release,  dated  19th  July,  1824,  they  appointed  and  conveyed  to  the  Bank  of  England,  by 
way  of. mortgage  in  fee,  premises  described  in  the  deed,  as  "All  the  lands"  of  A.  and  B.  in  the 
eight  parishes  (naming  them)  "which  are  specified  and  described  in  the  schedule  hereunder 
written/'  This  schedule  specified  a  part  only  of  the  first-mentioned  estates.  Subject  to  this 
charge  on  part,  A.  and  B.  retained  the  entire  interest  in  the  whole  estates.  By  deed  of 
appointment  and  release  of  13th  June,  1827,  being  the  marriage  settlement  of  B.,  after  reciting 
the  creation  of  the  power  as  extending  to  the  lands  thereinafter  settled,  amongst  other  here- 
ditaments, and  reciting  the  mortgage  of  19th  July,  1824,  and  that  on  the  treaty  for  the  marriage 
it  was  agreed  that  such  hereditament*  subject  to  the  power  as  were  comprised  in  the  mortgage 
and  the  whole  of  the  lady's  fortune,  should  be  settled  to  certain  uses,  A.  and  B.  appointed 
that  the  lands  thereinafter  released  or  expressed  so  to  be  should  (but  subject  to  the  charge  tkertin- 
be/ore  mentioned)  go  to  certain  uses.  And  A.  and  B.  also  by  the  same  deed  conveyed  and 
released  to  the  same  uses  lands  described  as  all  the  lands  of  them,  A.  and  B.t  situate  in  the 
eight  parishes  (naming  them),  "and  which  are  intended  to  be  specified  and  described  in tie 
schedule  hereunder  written,  but  which  schedule  is  not  intended  to  abridge  or  affect  the  gene- 
rality of  the  description  hereinbefore  expressed  and  contained."  The  uses  were,  among 
others,  to  the  use  of  the  sons  of  the  marriage  in  tail  male.  The  schedule  was  a  precise 
copy  of  that  annexed  to  the  mortgage  deed  of  1824. 

A  case  was  sent  from.  Chancery  for  the  opinion  of  this  Court ;  and,  for  the  purposes  of  soeh 
ease,  A.  and  B.  were  admitted  to  have  had  the  legal  estate  in  the  premises  conveyed  by  the  deed 
of  June  1827.  The  first  tenant  in  tail  under  that  deed  claimed  the  lands  not  comprised  in  tbe 
mortgage  deed :  and  the  question  was,  whether  those  lands  passed  by  the  indenture  of  13th 
July,  1827. 

Held:  That  no  other  lands  than  those  comprised  in  the  mortgage  passed  by  that  indenture. 

By  order  of  the  Vice-Chancellor  of  England  (Sir  L.  Shadwell)  made 
in  the  above  causes,  a  case  was  sent  for  the  opinion  of  this  Court.  The 
material  parts  of  the  case  were  as  follows. 

*7<U1  Previous  to  the  13th  June,  1827,  the  manor  of  *Carhais,  and 
-*  divers  other  manors  situate  in  Cornwall,  and  divers  messuages, 
lands,  tenements,  and  hereditaments,  situate  within  the  said  manors  and 
in  the  several  parishes  of  St.  Michael,  Carhais,  Cuby,  Goran,  Probus, 
Veryan,  St.  Teath,  and  St.  Dennis,  in  the  said  county,  stood  (subject, 
as  to  such  of  the  said  messuages,  lands,  tenements,  and  hereditaments  as 
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were  comprised  in  the  hereinafter  stated  indentures  of  18th  and  19th 
July,  1824,  and  15th  July,  1825,  to  the  mortgage  and  further  charge 
created  thereby  as  after  mentioned)  limited  to  such  uses  as  John  Tre- 
vanion  Purnell  Bettesworth  Trevanion,  since  deceased,  and  his  ddest 
son,  the  above-named  defendant  John  Charles  Bettesworth  Trevanion, 
should  appoint. 

The  case  then  set  forth  the  deeds  under  which  the  title  of  the  two 
Trevanions  was  derived.  The  course  of  the  argument  and  judgment 
renders  it  unnecessary  to  state  these  at  length.  It  appeared  that  the 
power  of  appointment  was  created  by  the  deed  (see  the  indenture  of 
November  8th,  1823,  p.  736,  post)  leading  the  uses  of  a  recovery  barring 
the  entail  of  the  estates  in  November,  1823.  To  these  last-mentioned 
deeds  two  schedules  were  attached,  containing  a  description  of  the  whole 
of  the  estates  in  the  eight  parishes  above  named.  Copies  of  the  sche- 
dules were  attached  to  and  formed  part  of  the  case. 

By  indentures  of  lease  and  release  and  appointment  *of  18th  r+7qr 
and  19th  July,  1824,  the  two  Trevanions  appointed  and  also  *■ 
released  premises  described  in  these  deeds  as  "  all  and  singular  the 
messuages,  lands,  tenements,  and  hereditaments  of  them  the  said  J.  T. 
P.  B.  Trevanion  and  J.  C.  B.  Trevanion,  situate  and  lying  within  the 
minor  of  Carhais,  and  also  within  the  several  parishes  of  St.  Michael, 
Carhais,  Cuby,  Goran,  Probus,  Veryan,  St.  Teath,  and  St.  Dennis  in 
the  said  county  of  Cornwall,  which  are  specified  and  described  in  -the 
schedule  hereunder  written,  together  with  all  houses,  &c,"  to  the  use  of 
the  Governor  and  Company  of  the  Bank  of  England  in  fee,  as  a  mort- 
age for  15,000Z.  A  copy  of  the  schedule  to  the  last-stated  indenture 
formed  a  third  schedule  to  the  case,  and  might  be  referred  to  as  part  of 
it.  This  schedule  comprised  thirteen  parcels,  of  which  the  rents  were 
specified,  amounting  in  all  to  1390Z.  9*.,  being  part  only  of  the  estates 
of  the  two  Trevanions. 

By  indenture,  bearing  date  15th  July,  1825,  the  same  last-mentioned 
premises  were  further  charged  to  the  Bank  with  50002. 

The  case;  after  stating  these  deeds,  proceeded. 

Shortly  before  13th  June,  1827,  a  marriage  was  agreed  upon  between 
the  said  John  Charles  Bettesworth  Trevanion,  and  Charlotte  Trelawney. 
A  settlement  was  made  on  the  marriage  of  the  defendants  J.  C.  B. 
Trevanion  and  Charlotte  his  wife,  by  indentures  of  lease  and  release, 
dated  12th  and  13th  June,  1827,  the  latter  of  which,  so  far  as  it  is 
material, (a)  was  as  follows. 

This  indenture,  made  the  13th  day  of  June,  &c,  between  John  Tre- 
vanion Purnell  Bettesworth  Trevanion,  *of,  &c,  Esq.,  of  the  first  r3|s7qfi 
part,  John  Charles  Bettesworth  Trevanion,  of,  &c,  the  eldest  son  *- 
and  heir  apparent  of  the  said  John  Trevanion  Purnell  Bettesworth  Tre- 
vanion, of  the  second  part,  Mary  Trelawney  Brereton  the  widow,  of, 

(a)  A  copy  was  annexed  to,  and  to  form  port  of,  the  case. 
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&c,  of  the  third  part,  Charlotte  Trelawney,  &c,  one  of  the  daughters 
of  the  said  Mary  Trelawney  Brereton,  of  the  fourth  part,  William  Lewis 
Sal usbury  Trelawney,  of,  &c,  and  John  Hearle  Tremayne,  of,  4c,  of 
the  fifth  part,  and  Harry  Brereton  Trelawney,  of,  Ac,  and  John  Thomas 
Fane,  of,  &c,  of  the  sixth  part :  Whereas,  by  an  indenture  of  bargain 
and  sale,  bearing  date  8th  November,  1823,  enrolled,  &c.  (in  the  Com- 
mon Pleas,  Michaelmas  term,  1823),  and  made  or  expressed  to  be  made 
between  the  said  John  Trevanion  Purnell  Bettesworth  Trevanion,  of  the 
first  part,  the  said  John  Charles  Bettesworth  Trevanion,  of  the  second 
part,  Edward  Goode,  gentleman,  of  the  third  part,  and  Henry  Coode, 
gentleman,  of  the  fourth  part,  and  of  (a)  a  common  recovery  suffered, 
&c.  (in  the  Common  Pleas  in  the  same  Michaelmas  term),  the  mes- 
suages, tenements,  lands,  and  other  hereditaments  hereinafter  appointed 
and  granted,  released  and  confirmed  or  expressed  and  intended  so 
to  be,  with  their  rights,  members,  and  appurtenances,  together  with 
other  hereditaments,  were  limited  and  settled  to  such  uses,  &c,  as  the 
said  John  Trevanion  Purnell  Bettesworth  Trevanion  and  John  Charles 
Bettesworth  Trevanion  by  any  deed  or  deeds,  &c,  should  at  any  time 
or  times  thereafter,  during  their  joint  lives,  direct,  limit,  and  appoint; 
and,  in  default  of,  and  until,  such  joint  direction,  limitation,  or  appoint- 
ment, or  so  far  as  the  same,  if  incomplete,  should  not  extend,  to  the  several 
♦7371  *U8es  *n  *ne  indenture  of  bargain  and  sale,  now  in  recital,  ex- 
•*  pressed  and  contained  of  and  concerning  the  said  hereditament: 
And  whereas,  by  an  indenture  of  appointment  and  release,  bearing  date 
the  19th  day  of  July,  1824,  and  made  between  the  said  John  Trevanion 
Purnell  Bettesworth  Trevanion  and  John  Charles  Bettesworth  Trevanion, 
of  the  one  part,  and  the  Governor  and  Company  of  the  Bank  of  Eng- 
land, of  the  other  part,  and  grounded,  so  far  as  the  same  was  intended 
to  operate  as  a  release,  upon  an  indenture  of  bargain  and  sale  or  lease 
of  possession,  bearing  date  the  next  preceding  day,  they  the  said  J.  T. 
P.  B.  Trevanion  and  J.  C.  B.  Trevanion,  in  consideration  of  the  sum  of 
15,000i.  to  them  paid  by  the  said  Governor  and  Company  of  the  Bank 
of  England,  appointed,  conveyed,  or  otherwise  assured  the"  messuages, 
lands,  and  other  hereditaments  hereinafter  appointed  and  granted,  re- 
leased and  confirmed,  with  their  appurtenances,  unto  and  to  the  use  of 
the  said  Governor  and  Company,  their  successors  and  assigns  for  ever, 
by  way  of  mortgage,  for  securing  to  the  said  Governor  and  Company, 
their  successors,  &c,  the  sum  of  15,000Z.,  with  interest  for  the  same, 
after  the  rate,  &c,  in  the  same  indenture  of  appointment  and  release 
mentioned  for  the  payment  of  the  same :  And  whereas  the  said  J.  T.  P. 
B.  Trevanion  and  J.  C.  B.  Trevanion,  in  consideration  of  the  further 
sum  of  5000/.  to  them  paid  by  the  said  Governor  and  Company,*  by  an 
indenture  bearing  date  the  15th  day  of  July,  1825,  and  made  between 
the  said  J.  T.  P.  B.  Trevanion  and  J.  C.  B.  Trevanion  4>f  the  one  part, 

(a)  Sio. 
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and  the  said  Governor  and  Company  of  the  other  part,  charged  the 
hereditaments  comprised  in  the  said  lastly-mentioned  ^indenture  r*7qo 
with  the  payment  to  the  said  Governor  and  Company,  their  sue-  *- 
cissors,  &c,  of  a  further  sum  of  50002.,  and  the  interest  thereof:  And 
whereas  a  marriage  hath  been  agreed  upon  and  is  intended  to  be  shortly 
had  and  solemnized  between  the  said  John  Charles  Bettesworth  Treva- 
nioD  and  Charlotte  Trelawney,  with  the  consent,  &c. :  And  whereas  the 
said  Charlotte  Trelawney  is  entitled  in  fee  simple  in  possession  to  an 
equal  undivided  third  part  of  and  in  certain  land  tax  or  fee  farm  rents 
issuing  out  of  estates  in  the* county  of  Chester,  and  is  entitled  in  remain- 
der or  reversion  in  fee  simple  to  an  undivided  third  part  or  share  of  and 
in  a  messuage  or  tenement  in  Soho  Square  in  Middlesex,  and  of  and  in 
certain  messuages  or  tenements  in  Oxford  Street  in  the  same  county, 
and  is  also  possessed  of  or  entitled  to  a  considerable  personal  estate : 
And  whereas  it  was,  upon  the  treaty  for  the  said  intended  marriage, 
agreed  that  such  of  the  hereditaments  subject  to  the  joint  appointment 
of  them  the  said  John  Trevanion  Purnell  Bettesworth  Trevanion  and 
John  Charles  Bettesworth  Trevanion  as  are  comprised  in  the  said  recited 
indentures  of  mortgage,  and  the  whole  of  the  said  real  and  personal 
property  of  her  the  said  Charlotte  Trelawney,  should  be  settled  to 
certain  uses  and  upon  certain  trusts  for  the  benefit  of  the  said  J.  C.  B. 
Trevanion  and  Charlotte  Trelawney,  and  the  issue  of  the  said  intended 
marriage:  And  whereas  the  said  agreement,  so  far  as  respects  the  said 
third  part  or  share  of  her  the  said  Charlotte  Trelawney  of  and  in  the 
said  land  tax  or  fee  farm  rents,  and  the  said  hereditaments  in  Soho  Square 
and  Oxford  Street,  and  the  personal  fortune,  &c,  is  intended  to  be 
carried  into  execution  by  an  indenture  bearing  even  date  with  these 
•presents,  and  made  between  the  said  Charlotte  Trelawney,  of  r*7qo 
the  first  part,  the  said  Mary  Trelawney  Brereton,  of  the  second  *- 
part,  Sir  Christopher  Hawkins,  Bart.,  and  Charles  Hoare,  banker,  of  the 
third  part,  the  said  John  Charles  Bettesworth  Trevanion,  of  the  fourth 
part,  and  William  Lewis  Salusbury  Trelawney,  John  Hearle  Tremayne, 
Harry  Brereton  Trelawney,  and  John  Thomas  Fane,  of  the  fifth  part : 
Now,  therefore,  for  carrying  into  execution  the  said  agreement,  as  far 
as  respects  such  of  the  said  hereditaments  subject  to  the  joint  appoint- 
ment of  the  said  J.  T.  P.  B.  Trevanion  and  J.  C.  B.  Trevanion  as  are 
hereinafter  appointed  and  granted,  released  and  confirmed,  or  expressed 
and  intended  so  to  be,  This  indenture  witnesseth  that,  in  consideration 
of  the  said  intended  marriage,  and  of  the  settlement  which  has  been 
made  or  is  intended  to  be  made  of  the  said  third  part  or  share  of  her 
the  said  Charlotte  Trelawney,  of  and  in  the  said  land  tax  or  fee  farm 
rents,  and  the  said  hereditaments  in  Soho  Square,  &c,  and  of  the  said 
personal  fortune,  &c.,  as  hereinbefore  is  mentioned,  they  the  said  J.  T. 
P.  B.  Trevanion  and  J.  C.  B.  Trevanion,  pursuant  to  and  by  force  and 
virtue  and  in  exercise  and  execution  of  the  power  or  authority  to  them 
vol,  xv. — 55  2  0 
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for  this  purpose  given  or  limited  by  the  said  indenture  of  bargain  and 
sale  of  the  8th  day  of  November,  1823,  and  of  the  common  recovery 
suffered  in  pursuance  thereof,  and  of  every  other  power,  Ac,  enabling 
them,  &c,  do,  and  each  of  them  doth,  by  this  deed  or  writing  by  them 
sealed  and  delivered,  &c,  irrevocably  direct,  limit,  and  appoint  that, 
from  and  immediately  after  the  sealing  and  delivery  of  these  presents 
by  the   Baid   J.   T.  P.  B.    Trevanion   and   J.   C.   B.  Trevanion,  the 
♦7101  *messuages  or  tenements,  lands  and  other  hereditaments,  here- 
J  inafter  granted,  released,  and  confirmed,  or  expressed  and  intended 
so  to  be,  with   their  and  every  of  their  appurtenances,  shall  be  and 
remain  (but  subject  and  charged  as  hereinbefore  is  mentioned)  to  the 
uses,  upon  and  for  the  trusts,  intents,  and  purposes,  and  with,  under,  and 
subject  to  the  powers,  provisoes,  agreements,  and  declaration,  hereinafter 
expressed  and  contained  of  and  concerning  the  same.     And  this  inden- 
ture also  witnesseth  that,  for  the  considerations  hereinbefore  mentioned, 
and  for  further  assuring  the  said  messuages,  lands,  tenements,  and  other 
hereditaments,  to  the  uses  and  in  the  manner  hereinafter  mentioned,  and 
in  consideration  of,  &c.  (the  sum  of  10*.),  to  the  said  J.  T.  P.  B.  Tre- 
vanion and  J.  C.  B.  Trevanion  paid  by  the  said  William  Lewis  Salusbory 
Trelawney,  John  Hearle  Tremayne,  Harry  Brereton  Trelawney,  andJohn 
Thomas  Fane  (the  parties  to  the  present  indenture  of  the  5th  and  6th 
parts),  they  the  said  J.  T.  P.  B.  Trevanion  and  J.   C.  B.  TreYanion 
have,  and  each  of  them  hath,  granted,  bargained,  sold,  aliened,  and 
released  and  confirmed,  and  by  these  presents  do,  and  each  of  them 
doth,  grant,  &c,  unto  the  said  W.  L.  S.   Trelawney,  &c.  (the  parties 
of  the  5th  and  6th  parts),  in  their  actual  possession  now  being  by  force 
of  a  bargain  and  sale,  &c,  and  their  heirs,  all  and  singular  the  messuages, 
lands,  tenements,  and  other  hereditaments  of  them  the  said  J.  T.  P.  B. 
Trevanion  and  J.  C.  B.  Trevanion  situate,  lying,  and  being  within  the 
manor  of  Carhais,  and  also  within  the  several  parishes  of  St.  Michael, 
Carhais,  Cuby,  Goran,  Probus,  Veryan,  St.  Teath,  and  St.  Dennis,  in 
the  said  county  of  Cornwall,  and  which  are  intended  to  be  specified  and 
dn  described  in  the  schedule  hereunder  *written,  but  which  schedule 
J  is  not  intended  to  abridge  or  affect  the  generality  of  the  descrip- 
tion hereinbefore  expressed  and  contained ;  together  with  all  and  singular 
houses,  outhouses,  &c,  and  appurtenances  to  the  messuages  and  other 
Hereditaments  hereinbefore  granted,  released,  &c,  belonging,  4c:  to 
nave  and  to  hold  the  messuages,  lands,  hereditaments,  and  all  and 
singular  other  the  premises  hereinbefore  granted,  released,  and  confirmed, 
or  expressed  and  intended  so  to  be,  with  their  appurtenances  (but  sub- 
ject and  charged  as  hereinbefore  is  mentioned),  unto  the  said  W.  L.  S. 
Trelawney,  &c.  (the  parties  of  the  5th  and  6th  parts),  and  their  heirs, 
to  the  several  uses,  upon  and  for  the  several  trusts,  intents,  and  purposes, 
and  with,  under,  and  subject  to  the  several  powers,  provisoes,  and  agree- 
ments and  declarations,  hereinafter  limited,  expressed,  and  contained  of 


15  ADOLPHUS  k  ELLIS.  N.  S.  741 

and  concerning  the  same.     And   it  is  hereby  agreed  and   declared, 
between  and  by  the  said  parties  to  these  presents,  that  the  directions, 
limitations,  and  appointment,  and  the  grant,  release,  and  confirmation, 
hereinbefore  expressed  and  contained,  shall  severally  operate  and  enure 
(but  subject  and  charged  as  hereinbefore  is  mentioned)  to  the  uses,  &c. 
The  uses,  so  far  as  it  is  material  to  state  them,  were :  After  solemni- 
zation of  the  marriage,  to  the  use  that  John  Charles  Bettesworth  Tre- 
vanion,  during  the  joint  lives  of  himself  and  J.  T.  P.  B.  Trevanion, 
should  take  an  annuity  of  2502.,  payable  out  of  all  the  premises  appointed 
and  granted,  released,  &c,  with  the  usual  powers  of  distress  and  entry : 
and  to  the  further  use  that  Charlotte  Trelawney,  if  she  should  survive 
her  intended  husband,  should  take  an  annuity  of  250/.  for  her  jointure, 
similarly  secured :  and,  subject,  &c,  as  *before  mentioned,  to  the  r*74o 
use  of  the  two  parties  of  the  5th  part,  as  trustees,  for  a  term  of  *- 
500  years  from  the  day  of  the  marriage,  and,  subject  thereto,  to  the  use 
of  J.  T.  P.  B.  Trevanion  for  his  life,  remainder  to  J.  C.  B.  Trevanion 
for  his  life,  remainder  to  the  sons  of  the  marriage  in  tail  male,  with 
remainders  over,  which  it  is  unnecessary  to  notice.     The  trusts  of  the 
term  of  500  years  were  for  securing  the  two  annuities  of  2501. 

The  case  then  stated  that  there  was  annexed  to  the  last-mentioned 
indenture  a  schedule,  which  specified  and  contained  the  same  messuages, 
lands,  and  hereditaments,  and  the  same  only,  as  were  specified  and  con- 
tained in  the  schedule  to  the  mortgage  indentures  of  18th  and  19th 
July,  1824 ;  and  that  in  fact  the  schedule  to  the  said  indentures  of  12th 
and  13th  June,  1827,  was  an  exact  copy  of  the  schedule  to  the  said 
indentures  of  18th  and  19th  July,  1824. 

It  was  found,  for  the  purposes  of  the  present  case,  that  the  releasors 
in  the  said  indentures  of  12th  and  13th  June,  1827,  were  seised  of  the 
legal  estate  of  and  in  such  of  the  messuages,  lands,  and  hereditaments 
as  passed  by  the  said  last-mentioned  indentures. 

The  plaintiffs  contended  that  such  messuages,  lands,  and  hereditaments 
only  as  were  comprised  in  the  schedule  to  the  said  indentures  of  12th 
and  13th  June,  1827,  and  no  others,  passed  and  were  conveyed  under 
and  by  virtue  of  the  said  indentures ;  but  the  defendant  Hugh  Charles 
Trevanion,  the  first  tenant  in  tail  under  the  limitation  contained  in  the 
said  last  stated  indentures,  contended,  that  all  the  messuages,  lands,  and 
hereditaments  of  the  said  John  Trevanion  Purnell  Bettesworth  Trevanion 
and  John  Charles  Bettesworth  Trevanion  situate  in  the  manor  and  parishes 
aforesaid  and  ^specified  in  the  schedules  to  the  said  indenture  of  m** 
bargain  and  sale  oi  8th  November,  1823,  and  the  said  capital  mes-  *- 
«uage  or  mansion-house  of  Carhais  and  Carhais  Park,  passed  and  were  con- 
veyed under  and  by  virtue  of  the  indentures  of  12th  and  13th  June,  1827. 
The  Vice  Chancellor  ordered  that  the  question  in  this  case  should  be, 
whether  any,  and  if  any  what,  lands  or  hereditaments,  other  than  those 
comprised  in  the  indentures  of  18th  and  19th  July,  1824,  and  15th  July, 
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1825,  in  the  pleadings  mentioned,  were  conveyed  by  the  said  indentures 
of  12th  and  13th  June,  1827. 

Sir  F.  Kelly j  for  the  plaintiffs.(a)  First :  On  reading  the  whole  of 
the  marriage  settlement  of  13th  June,  1827,  it  is  clear  that  the  parties 
to  that  instrument  intended  to  settle  the  lady's  fortune,  and  the  lands 
comprised  in  the  mortgage  to  the  Bank  of  England,  and  no  other  lands. 
Secondly :  The  true  construction  of  the  instrument  is  such  as  to  give 
effect  to  this  intention,  so  appearing  on  the  face  of  the  whole  instrument, 
notwithstanding  the  general  words  used  in  the  operative  part. 

First,  as  to  the  intention  appearing  on  the  face  of  the  instrument. 
The  deed  recites  that  the  intended  husband  and  his  father,  as  donees 
of  the  power,  had  power  to  appoint  the  uses  of  the  lands  thereinafter 
appointed,  4c,  together  with  other  hereditaments:  that  was  accurate: 
and' the  expression  shows  that  the  lands  intended  to  be  settled  were  not 
the  whole  of  the  lands  comprised  in  the  power.  It  then^roceeds  to 
*74A1  rec*te  the  mortgage  deeds,  and  the  agreement,  made  on  the  treaty 

J  *of  marriage,  that  the  whole  of  the  lady's  fortune,  and  such  of 
the  hereditaments,  subject  to  the  power  of  appointment,  as  are  comprised 
in  the  mortgage  deeds,  should  be  settled.     The  deed  then  proceeds  to 
say,  that,  for  carrying  out  the  agreement,  the  intended  husband  and  his 
father,  who  are  the  donees  of  the  power,  appoint  that  the  lands  settled 
by  this  deed  shall  go  and  remain  (but  subject  and  charged  as  therein  is 
mentioned)  to  certain  uses.     So  far  every  word  makes  it  manifest  that 
the  intention  was  to  settle  the  land  which  was  subject  to  and  charged  by 
the  mortgages  and  that  alone.     Then  comes  the  part  of  the  deed  which 
raises  the  question.     The  conveyancer  has  thought  it  safe,  in  case  the 
power  should  not  be  well  executed,  to  add  a  conveyance  from  the  donees 
of  the  power  of  their  estate :  and  accordingly,  by  a  further  clause  of  the 
deed,  the  intended  husband  and  his  father  convey  to  the  same  uses  "all" 
their  lands  lying  in  certain  parishes,  and  which,  it  is  said,  "  are  intended 
to  be  specified  and  described  in  the  schedule  hereunder  written,  bat 
which  schedule  is  not  intended  to  abridge  or  affect  the  generality  of  the 
description  hereinbefore  expressed."     The  schedule  specifies  the  same 
lands  as  were  mortgaged,  and  no  more.    But,  inasmuch  as  all  the  landi  of 
the  husband  and  his  father  lying  in  the  parishes  comprehended  property 
not  included  in  the  mortgage,  the  defendants  say  that  property  passed, 
though  manifestly  not  meant  to  be  conveyed.     That  makes  the  plaintiffs' 
second  proposition  material ;  namely,  that,  where  on  perusing  the  whole 
of  a  deed  the  intention  of  the  parties  is  manifest,  general  words  incon- 
sistent with  that  intention  must  give  way.    There  are  many  authorities  to 
that  effect.    In  1  Shep.  Touchst.  86,  87,  88,  the  rules  for  the  construction 
*74V1  *of  deeds  are  laid  down ;  they  show  that  the  intention  is  to  be 

-*  looked  to,  not  the  particular  expressions.     These  rules  are  stated 
by  Willbs,  C.  J.,  in  delivering  the  unanimous  opinion  of  the  Judges  a* 

(a)  The  cue  wai  argued  before  Pattbsoic,  Colbbidgs,  and  Erlb,  Ji. 
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the  bar  of  the  House  of  Lords  in  Parkhurst  v.  Smith,  Lessee  of  Dormer, 
Willes,  327,  S.  C.  3  Atk.  135,  and  have  been  always  followed.     In 
Cholmondeley  v.  Clinton,  2  Jac.  &  W.  1,  Sir  T.  Plumer,  Master  of  the 
Bolls,  say s,(a)#  after  reviewing  many  authorities,  that  he  considers  it  a 
settled  rule  of  construction  "  that  the  primary  object  of  inquiry  is  the 
intention  of  the  party ;  and  that  where  that  is,  on  the  face  of  the  instru- 
ment, clearly  and  satisfactorily  ascertained,  and  found  not  to  be  contrary 
to  any  rule  of  law,  the  Court  is  bound,  if  the  words  will  admit  of  a  con- 
struction conformable  to  the  intention,  to  adopt  that  construction,  how- 
ever contrary  it  may  be  to  technical  meaning  and  inference."     These 
expressions  were  not  mere  dicta,  but  were  the  reasons  given  in  an 
elaborate  judgment  and  in  a  case  of  great  importance,  for  putting  a 
construction  on  the  whole  of  a  deed,  very  different  from  that  which 
would  have  been  put  upon  the  operative  part  uncontrolled  by  the  recitals. 
And  there  are  numerous  authorities  showing  that  recitals  do  control 
general  words ;  4  Cruise's  Dig.  p.  245,  tit.  Deed,  c.  20,  Henn  v.  Hanson, 
1  Sid.  141,  Thorpe  v.  Thorpe,  1  Ld.  Ray.  235,  Morris  v.  Wilford,  2 
Show.  47.     In  Moore  v.  Magrath,  1  Cowp.  9,  Lord  Mansfield  uses 
language  very  applicable  to  this  case.     He  says :  "  I  am  of  opinion  that 
lie"  (the  settlor)  '<  never  had  an  idea  of  conveying  any  part  of  these 
lands  by  the  deed  of  1742,  though,  by  the  blunder  of  *the  drawer,  r+74fi 
he  may  have  used  words  that  might  extend  to  them.     The  deed  *- 
begins  with  the  preamble  usual  in  all  settlements  ;  that  is,  by  reciting 
what  it  is  that  the  grantor  intends  to  do ;  and  that,  like  the  preamble  to 
an  act  of  parliament,  is  the  key  to  what  comes  afterwards.'1     He  adds : 
»<  I  am  therefore  of  opinion  from  the  words  of  Che  preamble,  that  the 
donor  did  not  intend  to  include  his  paternal  estate :  and  it  is  more  than 
probable  that  the  drawer  by  mistake  omitted  inserting  the  two  counties 
before  the  words  'in  the  Kingdom  of  Ireland/'1     There  are  several 
more  modern  cases,  in  which  the  same  doctrine  is  acted  upon ;  Pearsall 
v.  Summersett,  4  Taunt.  593,  Payler  v.  Homersham,  4  M.  &  S.  423  (E. 
C.  L.  R.  vol.  30),  Solly  v.  Forbes,  2  B.  &  B.  38  (E.  C.  L.  R.  vol.  6), 
Doe  dem.  Meyrick  v.  Meyrick,  2  C.  &  J.  223,  f  S.  C.  2  Tyr.  179,  and 
lastly  Lindo  v.  Lindo,  1  Beav.  496.     These  authorities  all  agree,  and 
are  applications  of  the  maxim  "ex  praecedentibus  et  consequent  bus 
optima  fit  interpretatio :"  and  they  establish,  as  a  rule  of  construction, 
that,  if  the  recitals  show  clearly  that  it  was  the  intention  of  the  parties 
to  affect  only  a  part  of  what  might  have  been  affected  by  the  general 
words  in  the  operative  part,  the  general  words  shall  be  controlled  and 
the  deed  shall  be  construed  according  to  the  intention. 

Martin,  for  the  defendants.  Hugh  Charles  Trevanion,  being  the  first 
tenant  in  tail  born  under  the  marriage,  is  a  purchaser  for  valuable  con- 
sideration under  the  settlement ;  the  plaintiffs  represent  the  settlor.     It 

(o)  P.  101. 

2n2 
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*747l  '8  c*ear>  as  a  ru'e  °^  construction,  that  ambiguous  words  *are  to 
-"  be  construed  in  favour  of  the  purchaser,  and  most  strongly  against 
the  settlor  whose  words  they  are. 

The  rules  laid  down  in  Sheppard's  Touchstone  are  the  recognised 
rules  of  law :  but  the  real  question  is,  how  they  shall  be  applied  in  the 
present  case.    It  is  but  a  phrase,  to  say  that  the  words  are  not  the  prin- 
cipal thing  in  a  deed,  but  the  intention :  that  is  true ;  but  the  intention 
is  to  be  gathered  from  the  words ;  and  the  words  are  to  be  construed 
according  to  fixed  rules  of  law,  which  are  or  ought  to  be  known  by  those 
who  use  them.  The  passage  referred  to,  4  Cruise's  Dig.  p.  245,  referred 
t o  on  the  other  side,  is  this :  "  Where  general  words  stand  alone  in  a 
release,  unqualified  by  any  recitals,  they  shall  be  construed  most  strongly 
against  the  releasor.     But  where  there  is  a  particular  recital  in  a  deed, 
and  general  words  of  release  are  afterwards  inserted,  the  generality  of 
the  words  shall  be  qualified  by  the  recital."     That  is  unquestionably 
correct.     The  author  is  direqting  Jris  mind  to  general  words  properly  so 
called,  mere  words  of  style,  such  as  "all  demands"  in  a  release;  and 
these  may  be,  and  often  are,  controlled  by  recitals.     With  two  excep- 
tions, which  will  be  noticed  presently,  the  cases  cited  on  the  other  side 
are  instances  of  such  mere  general  words  of  style.     But  here  the  ope- 
rative part  of  the  settlement  expressly  describes  the  thing  conveyed; 
it  describes  it,  as  all  the  lands  of  the  two  Trevanions,  situate  and  lying 
within  the  manor  of  Carhais,  and  also  within  eight  parishes  named. 
These  are  not  mere  general  words,  but  a  specific  description  of  a  par- 
ticular estate.     The  more  particular  description  in  the  schedule  would 
at  most  be  falsa  demenstratio ;  and  "falsa  demonstratio  non  nocet:" 
*74ftl  but  it  *is  not  necessary  to  rely  on  that  maxim ;  for  the  deed  ex- 
•*  pressly  declares  that  the  schedule  shall  not  abridge  or  affect  the 
generality  of  the  above  description.     This  part  of  the  deed,  conveying 
the  lands,  is  distinct  and  separate  from  the  appointing  part:  it  is  unam- 
biguous in  itself:  and  the  question  comes  to  be,  whether,  under  those 
circumstances,  it  shall  be  set  aside  in  favour  of  the  grantor  by  a  sepa- 
rate and  independent  recital  inconsistent  with  it.     Of  the  cases  cited 
for  the  plaintiffs,  as  has  been  already  observed,  Henn  v.  Hanson,  1  Sid. 
141,  Thorpe  v.  Thorpe,  1  Ld.  Raym.  235,  Pearsall  v.  Summersett,  4 
Taunt.  593,  Paylor  v.  Homersham,  4  M.  &  S.  423  (E.  C.  L.  R.  vol.  30), 
and  Lindo  v.  Lindo,  1  Beav.  496,  are  instances  of  mere  general  words 
being  cut  down.     These  decisions  are  inapplicable  to  the  present  case. 
Doe  dem.  Meyrick  v.  Meyrick,  2  C.  &  J.  228,  f  S.  C.  2  Tyr.  179,  turned 
on  the  construction  of  two  deeds :  the  construction  of  the  first  deed  in 
that  case  was  but  an  example  of  the  application  of  the  same  rule ;  the 
construction  of  the  second  deed,  so  far  as  it  has  any  bearing  on  the  pre- 
sent case,  is  in  favour  of  the  defendants,  though  it  is  not  much  in  point. 

Two  of  the  cases  cited,  however,  are  not  of  that  kind.     The  passage 
cited  from  the  judgment  of  Sir  T.  Plumer  in  Cholmondeley  r.  Clinton, 
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2  Jac.  &  W.  101,  is  in  favour  of  the  plaintiffs ;  but  the  judgment  of  Sir 
W.  Grant  in  the  same  case  (2  Mer.  171),  and  the  opinion  of  three 
oat  of  four  of  the  consulted  judges  of  the  King's  Bench  (2  B.  &  Aid. 
625),  were  opposed  to  that  of  Sir  T.  Plumer  ;  and,  though  *his  r*7 -q 
decree   was  ultimately  confirmed   in  the   House  of  Lords,  (a)  ■- 
it  wss  sustained  on  a  distinct  ground.     His  dictum  in  the  case  is  not 
therefore  entitled  to  much  weight.     The  decision  of  Lord  Mansfield 
in  Moore  v.  Magrath,  1  Cowp.  9,  was  an  instance  of  a  well  known 
error  of  that  great  Judge.     He  confused  the  distinctions  between  law 
and  equity ;  and,  sitting  in  a  court  of  law,  he  assumed  power  to  rectify 
errors,  and  construed  the  deed  in  the  same  way  as  if  it  had  been  before 
him  in  equity.     These  are  the  only  authorities  cited  which  are  really  in 
favour  of  the  plaintiffs.    On  the  other  hand,  it  is  a  rule  of  construction 
that,  if  the  operative  part  is  clear,  and  differs  from  a  recital,  the  opera- 
tive part  shall  prevail.     This  is  laid  down  by  Sir  J.  Leach,  M.  R.,  in 
Bailey  v.  Lloyd,  5  Russell,  330,  334.     So  in  Com.  Dig.  Parol*  (A  19), 
it  is  said :  "  But  a  recital  does  not  confine  subsequent  words  by  which 
the  intent  appears  more  large."     As  Tindal,  C.  J.,  puts  a  similar  point 
in  Engleby  v.  Swift,  10  Bing.  84  (E.  C.  L.  R.  vol.  25),  Why  is  the  Court 
to  assume  that  the  error  is  in  the  conveyance  and  not  in  the  recital?  It 
is  said  by  Lord  Holt  in  Bath  &  Montague's  case,  3  Cases  in  Chancery, 
96, 101,  «  The  reciting  part  of  a  deed  is  not  at  all  a  necessary  part 
either  in  law  or  equity.     It  may  be  made  use  of  to  explain  a  doubt  of 
the  intention  and  meaning  of  the  parties,  but  it  hath  no  effect  or  opera- 
tion.   But  when  it  comes  to  limit  the  estate,  there  the  deed  is  to  have 
its  effect  according  to  what  limitations  are  therein  set  forth."     So  in 
Alexander  v.  Crosbie,(J)  where  the  recital  excluded  from  the  settlement 
a  'particular  estate,  but  the  conveying  part  included  it,  the  Irish  -^-.^ 
Chancellor,  Sir  E.  Sugden,  said:  "I  must  sacrifice  either  the  first  *- 
or  the  second  part  of  the  deed  ;  if  there  are  two  parts  of  a  deed  incon- 
sistent with  each  other,  I  must  sacrifice  one,  but  can  I  have  any  doubt 
in  sacrificing  the  general  description  in  the  first*  part  in  favour  of  that 
in  the  latter  part,  in  which  there  is  a  clear,  defined,  and  expressed  inten- 
tion ?"   These  cases  are  examples  of  a  general  rule  within  which  the 
present  case  falls.     Mr.  Preston(<?)  expresses  the  rule  of  conveyances 
in  the  following  terms.    "  Whatever  errors  may  be  in  the  recitals,  and 
in  whatever  degree  they  may  perplex  the  evidence  in  point  of  deduction, 
yet  a  substantial  independent  grant  of  parcels,  &c,  by  a  full  descrip- 
tion, or  by  certainties,  which  are  free  from  mistake,  will  not  be  impugned 
by  any  error  in  the  recitals." 

In  the  present  case  it  is  by  no  means  clear  that  the  recitals  do  express 
the  intention  to  convey  the  equity  of  redemption  only ;  the  powers  of 

(a)  Cholmondeley  v.  Clinton,  4  Bligh,  1. 

(6)  Lloyd  and  Goold  (Irish  Reports,  Chancery,  temp.  Sugden),  145. 

(e)  1  Preston  on  Abstracts,  52,  2d  ed. 
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distress  and  entry  would  not  have  been  granted  if  the  intention  had  Dot 
been  to  convey  some  legal  estate ;  and  the  equity  of  redemption  was  not 
of  adequate  value  to  secure  the  rent-charge.  But  at  all  events,  if  the 
recital  and  the  operative  part  differ,  the  latter  must  prevail. 

Sir  F.  Kelly  was  heard  in  reply.  Cur.  adv.  vtdt 

Patteson,  J.,  on  a  subsequent  day  in  this  vacation  (July  6th),  de- 
livered the  judgment  of  the  Court. 

♦7511  ^e  not  ^ee*  **  *°  ^e  necessai7  in  this  case  to  *  enter  upon 
J  an  examination  of  the  authorities  cited  on  one  side  or  the  other; 
because,  taking  the  rule  of  construction  in  the  strongest  and  most 
favourable  way  for  the  defendants,  it  cannot  be  pressed  beyond  this: 
that,  when  the  words  in  the  operative  part  of  a  deed  of  conveyance  are 
clear  and  unambiguous,  they  cannot  be  controlled  by  the  recitals  or 
other  parts  of  the  deed.  On  the  other  hand,  when  those  words  are  of 
doubtful  meaning,  the  recitals  and  other  parts  of  the  deed  may  be  used 
as  a  test  to  discover  the  intention  of  the  parties,  and  to  fix  the  true 
meaning  of  those  words. 

The  words  here  are  "  all  and  singular  the  messuages,  lands,  tene- 
ments, and  other  hereditaments  of  them  the  said  John  Trevanion  Purnell 
Bettesworth  Trevanion  and  John  Charles  Bettesworth  Trevanion,  situate, 
lying,  and  being  within  the  manor  of  Carhais,  and  also  within  the  several 
parishes  of  St.  Michael,  Carhais,  Cuby,  Goran,  Probus,  Veryan,  St. 
Teath,  and  St.  Dennis,  in  the  said  county  of  Cornwall,  and  which  are 
intended  to  be  specified  and  described  in  the  schedule  hereunder  written, 
but  which  schedule  is  not  intended  to  abridge  or  affect  the  generality  0i 
the  description  hereinbefore  expressed  and  contained."  These  words 
are  not  clear  and  unambiguous :  they  may  either  include  all  the  lands 
of  the  parties  situate  in  the  manor  and  parishes  mentioned,  whether 
those  lands  be  specified  and  described  in  the  schedule  or  not,  or  they 
may  include  only  such  lands  in  the  same  manor  and  parishes  as  are 
virtually  and  in  substance  specified  and  described  in  the  schedule,  though 
they  may  be  imperfectly  and  inaccurately  so  specified  and  described. 
The  latter  meaning  is  the  more  sensible  and  probable  one  to  be  collected 
from  the  words  used,  independently  of  any  supposed  intention  of  the 
*7*9i  Part*es>  *or  any  other  parts  of  the  deed.  At  any  rate  the  former 
~J  meaning  is  not  clear  and  unambiguous. 

We  must  therefore  look  to  the  recitals  and  other  parts  of  the  deed: 
and,  when  we  do  so,  it  is  utterly  impossible  to  doubt  but  that  the  parties 
intended  to  confine  the  operation  of  the  deed  to  the  lands  which  were  in 
mortgage  to  the  Bank  of  England.  The  deed  recites  that  the  Trevanions, 
father  and  son,  had  power  to  appoint  the  lands,  &c,  "  hereinafter  ap- 
pointed and  granted,  released  and  confirmed,  or  expressed  and  intended 
so  to  be,  with  their  rights,  members,  and  appurtenances,  together  with 
other  hereditaments."  It  is  plain,  therefore,  that  it  was  not  intended 
to  pass  all  the  lands  and  hereditaments  over  which  they  had  a  power  of 
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appointment.     The  deed  afterwards  recites  a  mortgage  to  the  Bank  of 
England  of  certain  of  the  said  lands,  and  afterwards  recites  the  intended 
marriage  of  John  Charles  Bettesworth  Trevanion  with  Miss  Trelawney, 
who  had  considerable  property,  and  that,  "  upon  the  treaty  for  the  said 
intended  marriage1'  it  was  "  agreed  that  such  of  the  hereditaments  sub- 
ject to  the  joint  appointment  of  them  the  said  John  Trevanion  Purnell 
Bettesworth  Trevanion  and  John  Charles  Bettesworth  Trevanion  as  are 
comprised  in  the  said  recited  indentures  of  mortgage,  and  the  whole  of 
the  said  real  and  personal  property  of  her  the  said  Charlotte  Trelawney, 
should  be  settled  to  certain  uses,  &c."     It  then  recites  that  Miss  Tre- 
lawney's  property  was  to  be  settled  by  another  deed  of  even  date  with 
the  deed  in  question.     It  then  goes  on :  "  Now,  therefore,  for  carrying 
into  execution  the  sard  agreement,  as  far  as  respects  such  of  the  said 
hereditaments  subject  to  the  joint  appointment  of  the  said  John  Treva- 
nion Purnell  Bettesworth  Trevanion  and  John  Charles  *Bettes-  rs(c7,.q 
worth  Trevanion  as  are  hereinafter  appointed  and  granted,  re-  ** 
leased  and  confirmed,  or  expressed  and  intended  so  to  be,  This  indenture 
witnesseth  that,  in  consideration  of  the  said  intended  marriage,  and  of 
the  settlement  which  has  been  made  or  is  intended  to  be  made"  of  Miss 
Trelawney 's  property,  "  they  the  said  John  Trevanion  Purnell  Bettes- 
worth Trevanion  and  John  Charles  Bettesworth  Trevanion"  direct,  limit, 
and  appoint  that  "  the  messuages  or  tenements,  lands  and  other  heredi- 
taments, hereinafter  granted,  released,  and  confirmed,  or  expressed  and 
intended  so  to  be/1  "  shall  be  and  remain  (but  subject  and  charged  as  here- 
inbefore is  mentioned)  to  the  uses,  &c."     So  that  in  the  appointing  part 
of  the  deed,  which  is  an  operative  part  as  well  as  the  granting  and  re- 
leasing part,  the  lands  are  said  to  be  subject  and  charged;  which  can 
only  refer  to  the  mortgage  to  the  Bank  of  England,  for  no  other  charge 
is  alluded  to  or  pretended  to  exist,  and  therefore  must  be  confined  to  the 
lands  in  mortgage ;  and  then  follows  the  granting  and  releasing  part, 
which  contains  the  words  before  stated,  and  on  which  this  question 
arises.     Those  words,  as  far  as  the  description  of  the  parcels  goes,  are 
precisely  the  same  as  the  words  in  the  mortgage  deed ;  but  in  the  mort- 
gage deed  the  concluding  words  are  "  which  are  specified  and  described 
in  the  schedule  hereunder  written ;"  whereas  in  the  deed  in  question  the 
concluding  words  are  "and  which  are  intended  to  be  specified  and 
described  in  the  schedule  hereunder  written,  but  which  schedule  is  not 
intended  to  abridge  or  affect  the  generality  of  the  description  hereinbe- 
fore expressed  and  contained.'1     The  insertion  of  the  word  "  and"  makes 
no  real  difference  in  the  sense  of  the  passage ;  and  the  qualifying  words 
relate  *only  to  the  operation  of  the  schedule,  and  must  be  taken  r^7r^ 
in  the  latter  of  the  two  meanings  we  have  formerly  mentioned ;  *- 
otherwise  the  appointing  part  of  the  deed  and  the  granting  part  will 
relate  to  different  lands,  which  is  absurd.     The  schedules  in  the  two 
deeds  are  identical.     Now,  taking  all  these  passages  together,  we  think 
vol..  xv. — 56 
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the  intention  of  the  parties  to  be  clear  beyond  all  doubt,  as  we  have 
already  intimated. 

Something  was  said  as  to  the  trusts  of  this  deed ;  the  first  of  which  i* 
to  pay  an  annuity  or  rent-charge  of  2502.,  with  power  of  distress  and 
entry ;  and  it  was  argued  that  such  a  trust  could  never  have  been  in- 
tended to  apply  to  a  mere  equity  of  redemption  (for  the  mortgage  to  the 
Bank  of  England  is  in  fee),  and  therefore  that  other  lands  not  in  mort- 
gage must  have  been  intended  to  be  conveyed ;  also  that  the  rental  of 
the  lands  mortgaged  was  inadequate  to  pay  the  interest  of  the  mortgage 
money  and  the  annuity  together.  As  to  the  first  of  those  arguments, 
it  amounts  only  to  this,  that  the  mortgagors  (the  settlors)  treat  the  lands 
as  if  they  were  their  own,  as  if  they  had  the  legal  estate  instead  of  an 
equity  of  redemption  only,  which  is  a  case  of  common  occurrence,  though 
it  may  be  that  some  difficulties  might  arise  in  pursuing  the  remedies  ty 
distress  and  entry.  Moreover,  as  the  power  of  distress  and  entry  extends 
to  all  the  lands  appointed,  and  so  will,  at  any  rate,  include  the  mort- 
gaged lands,  the  difficulty  is  at  best  but  partially  removed  by  supposing 
the  other  lands  to  pass  by  the  deed ;  even  then,  the  same  inference  would 
remain  necessarily  to  be  made,  that  the  mortgagors  had  mistaken  the 
nature  of  their  present  interest.  As  to  the  second  argument,  it  appears 
*7*;vi  ky  tne  case  tQa*  the  sum  borrowed  on  mortgage  was  *20,000f.  at 
-J  4  per  cent, (a)  if  paid  punctually,  so  that  the  interest  would  he 
8002. ;  the  annuity  being  added  would  make  the  whole  charge  10502. ;  and 
the  rental  is  stated  to  be  13902.(6)  So  that  neither  of  these  arguments  are 
of  weight  enough  to  alter  our  view  of  the  intention  of  the  parties,  or  of 
the  legal  effect  of  this  deed,  which  we  are  of  opinion  is  to  convey  only 
the  lands  which  were  in  mortgage  to  the  Bank  of  England.  And  we 
shall  certify  this  our  opinion  to  the  High  Court  of  Chancery  accordingly* 

The  following  certificate  was  sent. 

We  have  heard  this  case  argued  by  counsel,  and  are  of  opinion  that 
no  lands  or  hereditaments  other  than  those  comprised  in  the  indentures 
of  the  18th  and  19th  days  of  July,  1824,  and  the  15th  day  of  July, 
1825,  in  the  pleadings  mentioned,  were  conveyed  by  the  indentures  of 
the  12th  and  13th  days  of  June,  1827. 

J.  Patteson. 
J.  T.  Coleridge. 
W.  Eblb. 
July  6th,  1850.(<?) 

(a)  By  the  terms  of  the  mortgage  deeds,  the  interest  was  nominally  5  per  oent. ;  hot,  if  pay* 
ment  were  made  punctually,  4  per  cent  was  to  be  accepted. 

(b)  This  appeared  by  the  schedules  to  the  mortgage  deed  of  1824  and  deed  of  settlement. 

(c)  Reported  by  C.  Blackburn,  Esq. 
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♦DOE,  on  the  several  demises  of  FRANCE  and  Others,  v.  r*7r(. 
ANDREWS  and  Others.    June  21.  L  '&t> 

Ejectment,  in  1849,  by  reversioner  for  premises  demised,  in  1801,  for  three  lives,  and  .twenty-one 
year?.  Two  of  the  cestui  que  vies  hud  died  before  1828.  No  witness  was  called  who  had  ever 
known  the  third  ;  and,  ezeept  the  mention  of  him  in  the  leuse  (which  described  him  as  aged 
ten  years),  there  was  no  proof  that  he  had  ever  existed.  No  evidence  of  search  for  him  was 
given. 

Held  that,  to  raise  the  presumption  of  his  death,  there  should  have  been  evidence  that  he  had 
Dot  been  heard  of  by  those  persons  who  would  naturally  have  heard  of  him  had  he  been 
•live,  or  that  search  had  been  ineffectually  made  to  find  such  a  person ;  and  that  the  mere 
fact  that  no  witness  called  had  heard  of  him  was  not  sufficient 

Held,  also,  that  an  entry  in  the  parish  book,  keep  at  the  parish  church,  of  a  banal  in  the 
workbonse  cemetery  within  the  parish,  was  evident  of  the  death  of  the  person  named,  though  it 
appeared  that  the  incumbent  sanctioned  the  entries  in  the  book  on  the  faith  of  statements 
made  by  others,  and  not  from  his  personal  knowledge  of  the  burials. 

•  Ejectment.     The  demises  were  laid  in  the  year  1849. 

On  the  trial,  before  Wightman,  J.,  at  the  Liverpool  Summer  assizes, 
1849,  it  appeared  that  this  ejectment  was  brought  to  recover  possession 
of  some  property  in  Liverpool,  which  had  been  leased  in  1801,  for  three 
lives,  and  for  twenty-one  years  after  the  decease  of  the  survivor.  The 
lessor  of  the  plaintiff  traced  his  title  from  the  lessor  in  1801 ;  and  the 
dispute  was,  whether  the  term  then  created  had  expired  before  the  day 
of  the  demise  or  not.  This  depended  upon  the  question  whether  the 
three  lives  had  all  dropped  before  the  year  1828  or  not. 

Satisfactory  evidence  was  given  of  the  exl  inction  of  two  of  the  lives 
within  due  time.  The  contest  was  as  to  the  third.  The  party  was 
described  in  the  lease  as  "Richard  Harrison,  son  of  Richard  Harrison, 
of,"  &c,  "aged  about  ten  years."  The  lessor  of  the  plaintiff  produced 
in  evidence  an  examined  copy  of  an  entry  in  a  book  kept  at  St.  Peter's 
church,  one  of  the  parish  churches  of  Liverpool. (a)  It  was  an  entry 
of  the  burial  of  Richard  Harrison,  a  pauper,  in  St.  Mary's  Parish 
♦Cemetery  in  1827.  It  was  objected  that  this  entry  in  a  book  r+»z~ 
at  St.  Peter's  church  of  a  burial  at  St.  Mary's  could  not  be  re-  *• 
ceived.  To  meet  this,  the  master  of  the  Liverpool  workhouse  was  called, 
who  proved  that  the  cemetery  attached  to  the,  workhouse  was  called  St. 
Mary's  Cemetery,  and  was  in  the  parish  of  Liverpool ;  and  that  the 
paupers  who  died  in  the  workhouse  were  buried  at  the  cemetery,  and 
entries  of  the  burials  were  made  in  a  book  kept  there.  According  to 
his  evidence,  this  book  was  from  time  to  time  taken  to  the  parish  church, 
St.  Peter's ;  and  from  it  the  entries  were  copied  into  the  parish  register 
by  a  clerk,  who  was  paid  3d.  a  thousand  for  copying  them.  Some  doubt 
was  expressed  as  to  the  witness's  knowledge  of  the  course  of  business  at 
St.  Peter's ;  but  no  other  evidence  was  produced  on  the  point.  The 
learned  Judge  then  admitted  the  evidence.  No  witness  was  called  who 
had  ever  known  either  Richard  Harrison  the  cestui  que  vie,  or  Richard 

(a)  The  borough  of  Liverpool  consists  entirely  of  one  pariah.    There  are  two  pariah  ohurohes 
Belonging  to  it,  St.  Peter  and  St.  Nicholas. 
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Harrison  the  pauper  in  the  workhouse.  One  of  the  witnesses,  who  at 
the  time  of  the  trial  was  about  thirty-eight  years  old,  was  grandnephew 
of  the  Richard  Harrison  described  in  the  lease  as  the  father  of  the  cestui 
que  vie.  He  had  never  known  of  the  existence  of  his  cousin,  and  was 
not  aware  of  having  any  other  relations  now  alive. 

The  learned  Judge  directed  a  nonsuit,  subject  to  leave  to  enter  a 
verdict  for  the  plaintiff  if  there  was  evidence,  on  which  the  jury  ought 
to  have  acted,  that  Richard  Harrison  the  cestui  que  vie  died  twenty-one 
years  before  the  day  of  the  demise. 

Martin  having  obtained  a  rule  nisi  accordingly,(a)  the  case  was  now 
argued. 

*7  Wl  *Cromptony  Overend,  and  Brett,  for  different  defendants,  showed 
J  cause.  The  copy  of  the  entry  at  the  church  is  not  evidence.  It 
is  but  a  copied  extract  from  the  book  kept  at  the  workhouse ;  and  the 
book  kept  at  the  workhouse  itself  is  not  evidence.  The  reason  why  an 
entry  in  a  parish  register  is  evidence  of  the  event  registered  is,  that  the 
parson,  in  the  course  of  a  public  duty,  contemporaneously  makes  an 
entry  of  an  event  within  his  knowledge.  Here  the  entries  were  made 
after  the  burial  by  a  person  who,  in  the  language  of  the  Court  in  Doe 
dem.  Warren  v.  Bray,  8  B.  &  C.  813  (E.  C.  L.  R.  vol.  15),  was  record- 
ing a  fact  not  within  his  own  knowledge,  but  of  which  he  received  infor- 
mation from  others.  [Patteson,  J.  There  is  nothing  here  to  show 
that  the  entry  was  not  made  by  direction  of  the  incumbent,  so  as  to  be 
his  act.  Must  not  w£  take  it  to  be  the  act  of  the  incumbent,  who,  how- 
ever he  got  his  information,  had  satisfied  himself  of  the  fact  before  he 
sanctioned  the  entry  ?  Is  there  any  authority  for  saying  that  an  entry 
in  a  register  would  not  be  evidence  if  it  were  shown  that  the  ceremony 
was  performed  by  a  foreign  clergyman,  and  that  the  incumbent  acted, 
not  on  his  own  knowledge,  but  on  the  information  of  the  clergyman  who 
actually  officiated  ?]  Perhaps  it  might  be  sufficient  if  he  took  the  proper 
means  of  informing  himself;  but,  when  he  allows  a  clerk  to  enter  names 
at  so  much  a  thousand,  a  register  so  kept  cannot  be  evidence.  [Wight- 
man,  J.  The  entry  was  produced  as  coming  from  the  parish  register 
kept  at  St.  Peter's,  one  of  the  two  parish  churches  of  Liverpool.  It  was 
of  a  burial  in  St.  Mary's  Cemetery ;  and  a  witness  was  called  to  show 
that  this  was  one  of  the  parochial  burying  grounds  in  the  parish  of 
J(tf7_Q1  Liverpool.  The  witness,  called  *by  the  lessor  of  the  plaintiff  for 
J  this  purpose,  on  cross-examination  gave  the  evidence  relied  on  by 
the  defendants.  He  was  an  officer  in  the  workhouse,  who  probably  did 
not  know  much  about  the  practice  at  the  parish  church ;  and  no  other 
evidence  was  produced  by  either  side  on  the  subject :  but  surely  the 
Court  must  give  credit  to  a  public  officer  for  having,  taken  proper  pre- 

(a)  Doe  dem.  George  v.  Jeseon,  6  East*  80,  and  Doe  dem.  Lloyd  v.  Deakin,  4  B.  A  Aid.  433 
(E.  C.  L.  R.  vol.  6),  were  cited  in  moving. 
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cautions  to  secure  accuracy  in  the  registration.  Erlb,  J.  The  princi 
pie  on  which  entries  in  a  register  are  admitted  is  not  that  the  person 
who  makes  the  entry  does  it  contemporaneously  or  of  his  own  know- 
ledge. No  person  in  a  private  capacity,  however  respectable  and  trust- 
worthy, could  make  entries  of  burials  in  a  private  book  so  as  to  make 
them  evidence  for  or  against  strangers,  though  it  were  shown  that  he 
did  it  in  the  most-  business-like  manner  and  exclusively  from  his  own 
knowledge.  It  depends  upon  the  public  duty  of  the  person  who  keeps 
the  register  to  make  such  entries  in  it,  after  satisfying  himself  of  their 
truth.  If  he  does  so  satisfy  himself,  and  makes  the  entry,  it  is  not 
open  to  the  contesting  party  to  exclude  the  evidence  by  showing  that  he 
might  have  obtained  the  information  on  which  he  acted  in  a  more  busi- 
ness-like manner.] 

Supposing  that  the  entry  was  properly  received,  and  that  it  was  evi- 
dence to  prove  that  a  Richard  Harrison  died  in  the  workhouse  at  the 
time  in  question,  there  was  no  evidence  of  the  identity  of  that  Richard 
with  the  Richard  Harrison  the  cestui  que  vie  in  the  lease.  Neither  is 
there  any  independent  evidence  to  prove  that  he  died  before  1828,  which 
is  the  important  time.  It  is  not  disputed  that  evidence  that  a  man  has 
not  been  heard  of  for  seven  years  is  evidence  that  he  is  *dead ;  r#7ftn 
but  there  was  no  evidence  here  that  he  had  not  been  heard  of  *- 
later  than  1828.  There  was  not,  indeed,  any  evidence  that  he  had  been 
heard  of;  but  that  does  not  amount  to  the  same  proof. 
•  Martin,  contrft,  was  called  upon  to  answer  this  last  objection.  Unless 
this  was  evidence  of  the  death  of  Richard  Harrison,  such  a  death  can 
never  be  proved  at  all.  The  man  was  alive  in  1801 :  no  evidence  is 
given  that  he  was  ever  heard  of  since :  and  the  only  surviving  relative 
is  called,  who  never  heard  of  him  at  all.  That  clearly  is  some  evidence 
of  his  absenting  himself  for  seven  years,  so  as  to  bring  the  case  within 
stat.  19  Car.  2,  c.  G.  [Patteson,  J.  The  mere  lapse  of  time  does  not 
raise  a  presumption  of  death,  unless  you  go  farther  and  show  that  the 
person  has  been  absent,  and  not  heard  of  by  those  who  would  have 
heard  of  him  if  he  had  returned.  The  only  witness  called  here  was  a 
remote  cousin,  who  had  never  heard  of  this  man's  existence,  and  who 
was  a  boy  at  the  supposed  time  of  the  death.]  If  the  man  has  no  rela- 
tions, and  if  no  one  who  would  naturally  have  heard  of  him  exists,  which  is 
the  fact  here,  what  can  be  done  ?  If  every  man  in  Liverpool  were 
called  as  a  witness,  it  would  but  be  accumulating  more  testimony  of  the 
same  class  as  that  given.  [Coleridge,  J.  My  doubt  is,  whether  there 
was  reasonable  evidence  of  inquiry  in  this  case.  Either  the  lessor  of 
the  plaintiff  might  have  produced  some  person  who  would  naturally  have 
heard  of  the  cestui  quo  vie,  if  he  was  alive,  or  he  might  have  called  those 
who  had  made  search  for  such  a  person,  and  would  have  found  him  if  he 
had  existed.     Wiohtman,  J.     No  evidence  of  inquiry  was  given.] 

2P 
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*7611       *The  Court,(a)  on  this  ground,  made  the  rule  absolute ;  not  to 
enter  a  verdict  for  the  plaintiff,  but  for  a  new  trial,  costs  to  be 
costs  in  the  cause.(()  Rule  absolute  for  new  trial. 

(a)  Pattkson,  Coleridge,  Wiohtmah,  and  Erls,  Js. 

(b)  Reported  by  G.  Blackburn,  Esq. 

As  to  the  presumption  of  death,  see  Warn-  Burr  v.  Sim,  4  Whart  150 ;  Bradley  e.  Bradley, 

baugh  v.  Schank,  1   Penn.  229;  Newman  v.  Ibid.  273;  Loring  ©.  Steineman,  1  Mete.  1*4; 

Jenkins,  10  Pick.  515;  King  v.  Fowler,  11  Pick.  Gofer  v.  Thurmond,  1  Kelley,  538;  M'Carter  s. 

802;  Smith  v.  Knowlton,  11  N.  Hamp.  191;  Camel,  1  Barbour  Ch.  B.  455. 


The  QUEEN  v.  The  COMMISSIONERS  of  Her  Majesty's  Woods, 
Forests,  Land  Revenues,  Works,  and  Buildings  for  the  Time  being. 

June  24. 

(Ex  parte  BUDGE.) 

The  Commissioners  of  Woods  and  Forests  gave  notices,  nnder  stat  9  &  10  Vict  e.  38,  a  15, 
that  they  intended  to  take  lands,  specified  in  the  schedule  to  that  act,  for  the  purpose  of  form- 
ing Battersea  Park.  One  of  the  land-owners  obtained  a  mandamus  to  the  CommisiioBen 
to  cause  a  jury  to  be  summoned,  under  sect  23,  to  assess  compensation  for  his  land.  On 
return,  stating  the  proceedings  at  length  (and  showing  that  the  defendants,  in  purwiaoe  of 
the  act  and  on  behalf  of  the  Grown,  gave  the  notices  in  order  to  ascertain  whether  the  badi 
could  be  purchased  for  the  sum  limited  by  sect.  1,  which,  by  the  claims  sent  in,  it  appeared 
they  could  not) :  and  demurrer  to  such  return : 

Held,  that  the  Commissioners  under  the  statute  were  acting  in  a  publie  capacity,  sad  that 
the  notice  given  by  them  did  not  constitute  a  quasi  contract  enforceable  by  maodsauB. 
Judgment  for  defendants. 

Mandamus  to  the  Commissioners  of  Her  Majesty's  Woods,  Forests, 
Land  Revenues,  &c,  for  the  time  being. 

The  writ  set  forth  the  effect  of  stat.  9  &  10  Vict.  c.  38,(a)  ss.  1, 15, 
16,  19,  22,  and  23,  and  suggested  also  that  Nathan  Budge  was  seised  in 
fee  of  certain  houses  and  lands  mentioned  in  the  schedule  to  the  statute, 
and  which  were  required  by  the  Commissioners  for  the  time  being  for 
the  purposes  of  that  act.  And  that  the  Commissioners,  with  the  consent 
and  approbation  of  the  Lords  of  the  Treasury,  in  pursuance  of  the  said 
act,  gave  notice  to  N.  Budge  that  it  was  their  intention  to  take  for  the 
♦7621  PurPoses  tf  tne  *said  act  the  said  houses  and  lands,  and  thereby 
required  him,  on  or  before  the  expiration  of  one  calendar  month. 
&c,  to  leave  at  their  office  a  statement  of  the  particulars  of  his  interest 
in  the  lands,  and  also  the  amount  of  the  sum  he  was  willing  to  receive 
as  compensation  therefore.  That  Budge  duly  sent  in  such  statement, 
claiming  20701. :  that  the  Commissioners  and  Budge  did  not  agree  as  to 
the  amount  of  compensation :  and  that  the  Commissioners  were  required 
by  him  to  issue  a  warrant  to  the  sheriff  to  summon  a  jury  to  assess  'he 

(a)  "To  empower  the  Commissioners  of  Her  Majesty's  Woods  to  form  a  Royal  Psrk  is 
Battersea  Fields,  in  the  county  of  Surrey"  (printed  with  the  Public  General  Statutes). 
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compensation ;  which  had  not  been  done.     The  mandatory  part  of  the 
writ  was  that  they  should  issue  such  a  warrant,  or  show  cause,  &c. 

Return.  That  the  act  of  parliament  in  the  said  writ  mentioned  was 
passed  for  the  purpose  of  carrying  into  effect  a  certain  recommendation 
therein  referred  to,  namely,  that  a  Royal  Park  should  be  formed  on 
tbe  site  of  certain  lands  called  at  the  time  of  passing  the  said  act  «  Bat- 
tcrsea  Fields,"  in  the  parish  of  St.  Mary,  Battersea,  in  Surrey  or 
certain  parts  thereof,  consisting,  in  the  whole,  of  300  acres  or  thereabouts, 
together  with  an  embankment  on  the  bank  of  the  river  Thames.  That  tho 
site  for  and  the  boundaries  of  the  park  described  in  the  maps  and  plans 
referred  to  in  the  said  act  comprise  300  acres  or  thereabouts,  and 
the  several  lands  and  tenements,  &c,  mentioned  in  the  schedule  to  the 
said  act.  That,  shortly  after  the  passing  of  the  said  act,  the  Com  mis* 
sioners  for  the  time  being  resolved  that  the  said  park  should  comprise 
and  be  coextensive  with  the  site  and  boundaries  described  in  the  said  maps 
and  plans.  That,  in  order  to  complete  the  Royal  Park  described  in  the 
maps  and  plans,  it  always  was  and  will  be  necessary  to  take  and  use  the 
♦several  lands,  &c,  mentioned  in  the  schedule ;  and  that,  after  r*7fiq 
the  passing  of  the  act  and  before  the  issuing  of  the  said  writ,  the  *- 
said  Commissioners  for  the  time  being  did,  under  and  in  pursuance  of 
the  act,  for  and' on  behalf  of  the  Queen  (and  not  otherwise),  and  in  order 
to  ascertain  for  their  guidance  (and  not  otherwise)  the  gross  amount  of 
purchase-money  and  compensation  which  would  be  claimed  by  the  several 
persons  mentioned  in  the  schedule  as  owners  and  lessees  for  and  in 
respect  of  taking,  &c,  their  respective  lands,  &c,  mentioned  in  the  said 
schedule,  cause  notice  in  writing  to  be  given  to  and  served  upon  such 
last-mentioned  persons  (including  the  said  N.  Budge  as  in  the  said  writ 
mentioned)  in  the  manner  directed  by  the  said  act,  of  their  intention  to 
take  and  use,  on  behalf  of  the  Queen,  the  last-mentioned  lands :  and 
that  thereupon,  within  one  month,  &c,  divers  of  the  persons  to  whom 
such  notices  were  so  given  delivered  to  the  Commissioners  a  statement 
in  writing  of  the  particulars  of  the  estate,  &c,  and  of  the  amount  of 
the  sums  of  money  which  they  respectively  expected  and  were  willing 
to  receive  in  satisfaction  and  discharge  for  the  value  of  such  estate,  &c. 
And  that  the  sums  claimed  in  and  by  such  last-mentioned  statements 
amounted  in  the  whole  to  a  sum  exceeding  500,OOOZ.  That,  since  the  deli- 
very of  the  said  statements  as  last  aforesaid,  and  before  the  issuing  of 
the  said  writ,  the  Commissioners  ascertained,  and  they  now  say,  that  the 
expense  of  purchasing  the  lands,  &c,  mentioned  in  the  said  schedule, 
of  laying  out  and  planting  the  said  Royal  Park,  and  of  setting  out  and 
making  the  necessary  roads  over  and  approaches  to  the  same,  will  exceed 
-27,6002. ;  and  the  expense  of  forming  the  said  embankment  in  the  said 
act  mentioned  *will  exceed  25,000*.  That  the  sum  of  200,000/.,  r*764 
limited  by  the  said  act,  is  and  will  be  wholly  inadequate  for  the 
pu.  pose  of  making,  forming,  and  completing  the  said  Royal  Park ;  and 
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that  the  Commissioners  will  not  be  able  to  make,  &c,  the  same,  unless 
and  until  further  funds  are  provided  by  Parliament.  That  the  houses, 
&c,  of  the  said  N.  Budge  in  the  writ  mentioned  always  would  have  been 
and  will  be  utterly  worthless  to  our  Lady  the  Queen  unless  the  Com- 
missioners shall  be  able  to  make,  form,  and  complete  the  said  Royal 
Park.  That  the  Commissioners  have  not  yet  been  able  to  raise  the  sum 
of  200,000Z.  limited  by  the  said  act.  That  the  sums  necessary  to  ena- 
ble the  Commissioners  to  purchase,  take,  and  use  the  several  lands,  &c, 
mentioned  in  the  schedule  will  alone  greatly  exceed  the  sum  of  100,0002.; 
and  it  is  uncertain  whether  they  will  be  able  to  raise,  lay  out,  or  apply 
sums  of  money  sufficient  for  that  purpose  before  the  space  of  five  years 
from  the  passing  of  the  said  act  shall  have  expired.  That,  for  the  pur- 
pose of  enabling  the  Commissioners  to  carry  into  execution  the  purposes 
of  the  said  act,  the  commissioners  commonly  known  as  the  Commissioners 
for  the  issue  of  loans  for  public  works  and  fisheries  have,  in  pursuance 
of  the  statutes  in  that  behalf,  lent  and  advanced  to  the  said  Commis- 
sioners of  Woods  and  Forests  for  the  time  being  two  sums  of  money, 
amounting  together  to  49,9422.  5*.,  upon  the  security  of  the  lands,  &c, 
purchased  and  to  be  purchased  by  the  last-mentioned  Commissioners 
under  the  authority  of  the  said  act ;  and  that  those  sums  are  the  only 
moneys  which  they  have  been  able  to  raise,  lay  out,  *or  apply  for  or 
towards  the  carrying  into  execution  the  purposes  of  the  said  act.    That 

*7fiVI  ^e  w^e  °*  *^e  8ums  B0  'ent  an(*  advanced,  except  14,229/. 
J  0*.  Id.,  has  been  already  laid  out  and  applied  in  carrying  into 
execution  the  purposes  of  the  said  act ;  and  that  the  residue,  not  so  laid 
out  and  applied,  has  been  already  appropriated  and  set  apart  by  the 
last-mentioned  Commissioners,  partly  for  the  payment  of  debts  already 
incurred  by  them  as  such  Commissioners  for  and  on  behalf  of  our  said 
Lady  the  Queen  for  the  purpose  of  making,  &c,  the  said  park,  accord- 
ing to  the  said  act,  and  partly  for  the  purchasing,  taking,  and  using 
lands,  &c,  mentioned  in  the  schedule,  but  not  being  the  said  houses,  &c, 
of  the  said  N.  Budge,  or  any  part  thereof.  That  the  time  at  which  the 
said  Commissioners  for  the  issue  of  loans  for  public  works,  &c,  will  be 
able  and  willing  to  make  any  further  advances  to  the  Commissioners  of 
Her  Majesty  for  the  purposes  of  the  said  act  is  uncertain.  That  the 
Commissioners  of  Woods  and  Forests  for  the  time  being  have  been  wholly 
unable  to  borrow  or  take  up  from  any  persons,  other  than  the  said  Com- 
missioners for  the  issue  of  loans,  &c,  any  money  upon  mortgage  of  the 
lands,  &c,  purchased  or  which  might  be  purchased  by  the  said  Commis- 
sioners of  Woods  and  Forests  for  the  time  being  under  the  authority  of 
the  said  act.  That  the  Commissioners,  of  Woods  and  Forests  have  not 
in  their  hands  any  moneys  whatsoever  arising  from  the  sale  of  the  pos- 
sessions of  our  said  Lady  the  Queen  which  could  have  been  or  could  be 
applied  by  them  in  carrying  into  execution  the  purposes  of  the  said  set, 
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or  any  or  either  of  them,  without  detriment  and  inconvenience  to  the 
public  service. 

That  the  last-mentioned  Commissioners,  before  and  at  the  time  of  the 
passing  of  the  act,  were,  and  from  *thence  hitherto  have  been,  r#7fip 
and  still  are,  a  public  board,  for  the  management  of  the  affairs  *- 
of  the  woods,  forests,  land  revenues,  works,  and  buildings  of  our  said 
Lady  the  Queen ;  and  that  the  notice  in  the  said  writ  mentioned  to  have 
been  given  to  N.  Budge  was,  in  pursuance  of  the  said  act,  given  by 
them  as  such  Commissioners  for  and  on  behalf  of  the  Queen,  and  not 
otherwise.  That  a  warrant  issued  by  them  to  the  sheriff  or  under-sheriff 
to  summon  a  jury  in  the  manner  directed  by  the  act,  and  as  commanded 
by  the  said  writ,  would  be  a  warrant  by  the  said  Commissioners,  as 
such  Commissioners,  for  and  on  behalf  of  our  said  Lady  the  Queen, 
and  not  otherwise;  that  the  necessary  consequence  of  issuing  such 
warrant  by  them  will  be  the  making  of  an  order,  by  the  sheriff  or  under- 
sheriff  to  whom  such  warrant  shall  be  so  directed,  for  the  payment  by 
such  last-mentioned  Commissioners  of  a  large  sum  of  money  to  the  said 
N.  Budge  out  of  the  moneys  of  our  said  Lady  the  Queen ;  that  the 
issuing  by  the  said  last-mentioned  Commissioners  of  any  such  warrant 
would,  under  the  circumstances  aforesaid,  occasion  a  wasteful  expendi- 
ture of  the  moneys  of  our  Lady  the  Queen,  and  will  place  the  said  last- 
mentioned  Commissioners  in  a  position  of  great  embarrassment.  That 
five  years  from  the  passing  of  the  said  act  will  not  expire  until  August, 
1851. 

And,  for  the  reasons  aforesaid,  the  Commissioners  of  Woods,  Forests, 
&c,  neither  can  nor  ought  to  issue  a  warrant  to  the  said  sheriff,  &c,  as 
by  the  said  writ  they  are  commanded. 

Demurrer,  assigning  causes  which  it  is  not  necessary  to  specify. 

*The  demurrer  was  argued  in  Trinity  term,  1849.(a)  •  r#7fl7 

Sir  F.  Thenger^  for  the  prosecutor.     The  first  objection  raised  *- 
by  the  return  seems  to  be,  that  the  Commissioners  of  Woods  and  Forests 
are  acting  for  the  Crown,  and  that  a  compliance  with  this  writ  would 

(«)  May  30th,  1849.    Before  Lord  Denmax,  C.  J.,  Pattbsox,  Coleridge,  and  Erlb,  Js. 

Cans*  was  shown  Against  the  rale  for  a  mandamus  in  Trinity  term  (June  13th),  1848,  before 
Lord  Dbsmav,  C.  J.,  Pattbson,  Coleridge,  and  Erlb,  Jb.,  by  Sir  J.  Jerri;  Attorney- General, 
and  WtUby  ;  Sir  F.  Tkeriytr  and  Ogle  supporting  the  rale.  One  argument  in  opposition  to  the 
rale  was,  that  the  Crown  would  be  awarding  a  mandamus  against  itself. 

The  judgment  of  the  Court,  making  the  rale  for  a  mandamus  absolute,  was  delivered  in  the 
ensuing  vacation  (July  12th),  by  Lord  D  eh  man,  C.  J.,  who  said,  as  to  this  point : 

It  was  argued  that  this  writ  lies  not,  because  it  would  be  directly  addressed  to  her  Majesty, 
and  could  not  be  enforced.  But  we  think  that  this  is  otherwise,  and  that  the  Commissioners  are 
pablie  officers  invested  with  public  duties  whioh  may  affect  the  rights  of  private  persons,  but  not 
without  making  just  compensation  to  them,  which  it  prescribes  the  proper  means  of  enforcing. 
Retina  ».  Powell,  steward  of  Richmond  manor,  1Q.  B.  352,  was  quoted.  In  that  case,  it  was 
objected  that  the  Queen  was  not  Lady  of  the  manor,  because  it  was  vested  in  the  Commissioners 
of  Woods  and  Forests ;  and  we  thought  it  was  so  vested  only  for  the  purpose  of  management, 
the  property  being  still  in  Her  Majesty,  and  that  consequently  the  writ  would  have  been 
addressed  to  her  individuaUy,  which  could  not  be.  (It  is  unnecessary  to- report  the  rest  of  las 
judgment) 

vol.  xv. — 57  2  p  2 
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waste  the  money  of  the  Crown.  Stat.  9  &  10  Vict.  c.  38,  8. 1,  enacts 
that  the  Commissioners  of  Woods  and  Forests  are  to  purchase  lands  to 
form  this  park,  and  that  the  park,  when  purchased,  shall  be  part  and 
parcel  of  the  possessions  and  land  revenues  of  Her  Majesty  in  right  of 
her  crown.  Now,  as,  by  statute,  the  land  revenues  of  Her  Majesty  go 
to  the  consolidated  fund,  the  objection  that  this  is  a  waste  of  the  money 
*7fi«T  °^  *^e  Crown  was  a  point  to  be  *considered  by  the  Legislature 
J  before  passing  the  act,  and  cannot  now  arise.  But  it  is  said  that 
stat.  9  &  10  Vict.  c.  38,  8.  59,  exempts  the  Commissioners  from  personal 
liability,  and  that  therofore  the  mandamus  to  them  must  be  in  their 
public  capacity  as  representing  the  Crown ;  and  it  will  be  urged  that 
such  a  writ  will  not  lie.  [Lord  Dknman,  C.  J.  If  that  objection  is  well 
founded,  it  would  prevent  our  sending  a  mandamus  to  any  officer  of  the 
Crown.]  It  would :  and  the  objection,  if  valid,  would  deprive  the  pro- 
secutor of  all  remedy.  Even  if  his  land  had  been  actually  taken,  he 
could  not  get  compensation  by  any  other  process  than  a  mandamus. 
But  the  objection  is  not  well  founded.  Whenever  a  person,  whether 
filling  an  office  under  the  Crown  or  not,  has  a  statutory  duty  towards 
another  person,  a  mandamus  will  lie  to  compel  him  to  perform  it.  This 
was  the  principle  of  the  decision  in  Rex  v.  The  Lords  Commissioners 
of  the  Treasury,  4  A.  &  E.  286  (E.  C.  L.  R.  vol.  31),  which  case  was 
explained  and  followed  up  by  Coleridge,  J.,  in  the  case  In  re  Baron 
de  Bode,  6  Dowl.  P.  C.  776.  If  the  Legislature  had  not  contemplated 
that  contracts  under  stat.  9  &  10  Vict.  c.  38,  should  be  enforced  against 
the  Commissioners  of  Woods  and  Forests,  there  would  have  been  no 
reason  for  passing  sect.  59  to  exempt  them  from  personal  liability, 
leaving  their  liability  in  their  official  capacity  untouched.  The  mode 
of  enforcing  such  a  contract  is  by  mandamus,  not  against  the  Crown, 
nor  against  the  Commissioners  as  representing  the  Crown,  but  against 
them  as  persons  filling  an  official  capacity,  and  having  a  statutory  power 
which  it  is  their  duty  to  execute. 

The  Commissioners  were  perhaps  not  bound  to  give  Mr.  Budge  notice 

*7P01  ^ati  fc^ey  were  aDout  t0  te^e  n*8  *landg  f  but,  having  done  so,  they 
J  are  bound  to  complete  the  transaction,  having,  by  the  necessary 
effect  of  the  notice,  made  the  property  valueless  and  unimprovable. 
[The  Attorney-General  said  he  should  not  dispute  that,  if  the  Commis- 
sioners were  in  the  same  position  as  the  promoters  of  a  private  company, 
they  would  be  so  bound ;  but  he  did  not  abandon  the  point,  that,  even 
assuming  them  to  be  in  the  position  of  such  promoters,  the  impossibility 
of  compliance  with  the  writ  from  want  of  funds  would  be  an  answer.] 
It  has  been  decided  that  the  want  of  funds  is  no  answer ;  Regina  r.  The 
Trustees  of  the  Luton  Roads,  1  Q.  B.  860  (E.  C.  L.  R.  vol.  41),  Begin* 
v.  The  Eastern  Counties  Railway  Company,  10  A.  &  E.  531  (E.  G.  L. 
R.  vol.  37).  And  here  that  fact  does  not  appear  by  the  return :  the 
Commissioners  say  that  they  have  appropriated  the  money  in  their  hanaV 
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to  othej  purposes ;  but  they  do  not  show  how  or  why  those  purposes  are 
to  have  priority  over  the  prosecutor's  claim.  At  all  events  this  answer 
is  premature :  the  writ  commands  them  to  issue  their  warrant,  in  order 
that  a  jury  may  assess  the  amount  of  the  prosecutor's  claim.  That  he 
has  a  right  to  have  done ;  the  Commissioners  can  do  it.  When  he  comes 
to  demand  payment  of  the  sum  so  assessed,  it  will  be  time  enough  to 
consider  from  what  source  he  is  to  get  it. 

Sir  J.  Jervis,  Attorney-General,  contrtL.  It  has  never  yet  been  decided 
that  a  mandamus  would  lie  against  public  officers  acting  for  the  Crown. 
Rex  v.  The  Lords  Commissioners  of  the  Treasury,  4  A.  &  E.  286  (E. 
C.  L.  R.  vol.  31),  was  supposed  at  first  to  be  a  decision  to  that  effect : 
tut  that  *impression  was  corrected  in  Rex  v.  Lords  of  Treasury,  r#77ft 
In  re  Hand,  4  A.  &  E.  984  (E.  C.  L.  R.  vol.  81),  where  Lord  L  TTU 
Dexman,  (J.  J.,  speaking  of  the  former  case,  says,  "  No  decision  was 
given  on  the  point  of  law."(a)  [Lord  Denman,  C.  J.  I  can  scarcely 
have  meant  that  no  decision  was  given  on  the  point  as  to  the  Lords  of 
the  Treasury  being  liable  there  to  a  mandamus ;  for  the  Attorney-Gene- 
ral rested  his  opposition  to  the  rule  on  that  ground ;  and  I  thought  we 
decided  against  him,  and  were  right.]  It  was  not,  at  all  events,  decided 
on  the  record.  In  Rex  v.  Lords  of  Treasury,  In  re  Smyth,  4  A.  &  E. 
976  (E.  C.  L.  R.  vol.  31),  a  second  application  on  behalf  of  that  gentle- 
man was  refused.  In  Rex  v.  The  Commissioners  of  Customs,  5  A.  & 
£.  380  (E.  C.  L.  R.  vol.  31),  where  a  rule  for  a  mandamus  was  dis- 
charged, Littledale,  J.,  said :  <<  The  goods  are  in  the  hands  of  the 
officers  of  the  Crown :  a  mandamus  to  them  in  this  case  would  be  like  a 
mandamus  to  the  Crown,  which  we  cannot  grant."  In  Ex  parte 
Ricketts,  4  A.  &  E.  999  (E.  C.  L.  R>  vol.  31),  the  Court  refused  a  rule 
nisi  for  a  mandamus  to  the  Lords  of  the  Admiralty.  In  Ex  parte  Pering, 
4  A.  &  E.  949  (E.  C.  L.  R.  vol.  31),  also,  a  rule  for  a  mandamus  to  the 
Lords* of  the  Admiralty  was  refused,  Patteson,  J.,  saying:  "We  can- 
not grant  a  mandamus  to  a  public  board,  ordering  them  to  carry  a  con- 
tract into  effect."  The  present  writ  proceeds  on  the  assumption  that 
the  giving  of  the  notice  formed  a  contract  between  the  prosecutor  and 
the  public  board,  and  commands  them  to  carry  this  supposed  contract 
into  effect.  The  only  case,  therefore,  at  all  bearing  upon  the  present, 
in  which  the  decision  was  favourable  to  the  prosecutor  is  Rex  v.  The 
Lords  Commissioners  of  the  Treasury,  4  A.  &  E.  286  (E.  C.  L.  R.  vol. 
31) :  and  that  proceeded  on  a  special  *ground,  the  existence  of 


which  is  negatived  in  the  present  return. 


[*771 


But,  further,  the  prosecutor's  claim  proceeds  on  a  misconception  of 
stat.  9  &  10  Vict.  c.  38.  A  private  act,  forming  a  company  for  purposes 
of  their  own,  is  in  the  nature  of  a  contract  between  the  promoters  and 
the  public :  and,  when  the  promoters  under  such  an  act  give  notice  to 
take  land,  there  is  a  sort  of  contract  between  them  and  the  landowner : 

V<T  4  A.  A  E.  096  (E.  C.  L.  R.  vol.  31). 
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they  are,  as  it  were,  vendor  and  vendee;  and  a  mandamus  will  lie  to 
compel  a  specific  performance.  But  the  Commissioners  under  stat.  9 
&  10  Vict.  c.  38,  are  not  acting  for  their  own  benefit ;  nor  are  they  in 
any  sense  contracting  persons ;  nor  are  they  purchasers.  By  sect.  15 
they  are  authorized  to  take  lands;  but  it  is  "  on  behalf  of  Her  Majesty." 
The  lands  are  not  vested  in  them ;  but  by  sect.  20  they  are,  when  sold, 
to  be  conveyed  to  Her  Majesty.  The  compensation  is  to  be  paid  on 
behalf  of  Her  Majesty :  it  is  to  be  raised  by  sale  or  mortgage  of  Her 
Majesty's  lands.  Every  enactment  shows  that,  instead  of  being  in  the 
nature  of  contractors,  the  Commissioners  are  public  officers  acting  for 
the  Crown.  There  is  no  distinction  between  a  suit  by  or  against  public 
officers  acting  for  the  Crown  and  a  suit  by  or  against  the  Crown  directly; 
Lord  Advocate  v.  Lord  Dunglas,  9  CI.  &  F.  173.  This  writ  in  effect, 
though  indirectly,  orders  her  Majesty  to  sell  some  of  her,  lands  and 
purchase  others. 

Lastly,  the  return  shows  that  the  object  of  the  act  has  failed.  It  ifl 
impossible  from  want  of  funds  to  make  the  park ;  and  the  Court  will 
not  by  writ  compel  the  purchase  of  the  lands  to  no  end.    [Lord  Desman, 

*7791  ^*  ^'  ^°  ra*8e  y°ur  *a8t  P°*nt>  *fc  should  appear  that  the  *scheme 
J  was  abandoned,  and  the  prosecutor's  lands  no  longer  bound  by 
the  notice ;  at  present  they  are  not  free.]  They  will  be  so  when  the 
period  of  five  years  given  for  the  exercise  of  the  compulsory  powers  has 
elapsed :  till  then  the  inconvenience  must  be  borne :  it  is  occasioned  by 
the  Act  of  Parliament,  not  by  the  notice. 

Sir  F.  Thesiger,  in  reply.  Rex  v.  The  Lords  Commissioners  of  the 
Treasury,  4  A.  k  E.  286  (E.  C.  L.  R.  vol.  31),  has  not  been  distinguished 
from  the  present  case.  And  the  principle  of  that  decision  stands 
untouched  by  any  of  the  subsequent  cases  cited :  each  of  them  proceeded 
on  some  special  ground.  [Lord  Denman,  C.  J.  What  I  said  in  Rex  v. 
Lords  of  Treasury  In  re  Hand,  4  A.  &  E.  984  (E.  C.  L.  R.  vol  31),  was, 
that  our  decision  in  Rex  v.  The  Lords  Commissioners  of  the  Treasury, 
had  given  much  dissatisfaction,  but  it  had  never  been  called  in  question; 
and  therefore  I  adhered  to  it.  There  were  several  cases  of  this  kind 
about  that  time :  in  none  of  them  did  we  depart  from  the  decision  in 
Rex  v.  The  Lords  Commissioners  of  the  Treasury.  Patteson,  J.  In 
that  case  the  Lords  Commissioners  admitted  that  there  was  a  sum  of 
money  in  their  hands  applicable  to  Mr.  Smyth's  claim.]  There  is  a 
like  admission  in  the  present  case.  The  fund  is  stated  to  be  appropri- 
ated, not  spent.  Our.  adv.  vult. 

Patteson,  J.,  in  this  vacation  (June  24th),  delivered  the  judgment 
of  the  Court. 

This  was  a  writ  of  mandamus  at  the  instance  of  Mr.  Nathan  Budge, 
commanding  the  defendants  to  issue  a  warrant  to  the  sheriff  of  Surrey 
to  summon  a  jury  to  assess  the  price  to  be  given  for  lands  of  Mr  Budge 
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♦under  the  provisions  of  the  statute  9  &  10  Vict.  c.  88,  for  form-  rj|t77A 
ing  a  Royal  Park  in  Battersea  Fields.  It  appears  by  the  writ  *- 
that  the  defendants,  under  the  act,  had  given  notice  to  Mr.  Budge  that 
his  lands  were  required ;  that  he  had  in  consequence  sent  in  his  claim 
for  20702. ;  that  he  and  the  defendants  did  not  agree  thereon  ;  and  that 
he  in  consequence  required  to  have  a  jury  summoned ;  which  the  defend- 
ants refused.  By  the  return  the  defendants  state  that  they  acted  only 
on  behalf  of  Her  Majesty  under  the  provisions  of  the  act ;  that  the 
sum  they  were  authorized  to  expend  was  not  to  exceed  200,000Z. ;  (a) 
that  they  gave  the  notices  to  Mr.  Budge  and  others  only  for  the  purpose 
of  ascertaining  what  sum  would  be  requisite  for  the  purchase  of  the 
lands  required  under  the  act,  and  of  determining  whether  the  objects 
of  the  act  could  be  effected ;  that  it  seemed  probable  that  the  sum 
would  greatly  exceed  200,0002. ;  that  they  have  not  been  able  to  raise 
more  than  49,9522.,  which  has  been  expended  with  the  exception  of 
14,2292. ;  and  that  that  sum  has  been  appropriated  partly  for  the  pay- 
ment of  debts  incurred  under  the  act  and  partly  for  the  purchase  of 
other  lands  than  those  of  Nathan  Budge ;  and  that  they  have  no  means 
of  raising  any  further  sum  at  present.  To  this  return  there  is  a 
demurrer. 

If  this  was  the  case  of  a  railway  or  other  private  company,  no  doubt 
the  return  would  be  insufficient,  because,  notice  having  been  given  that 
the  lands  were  required,  and  a  claim  sent  in  accordingly,  a  contract  is 
entered  into,  and  the  parties  stand  in  the  relation  of  vendor  and  pur- 
chaser. If  the  Company  had  not  the  means  of  paying  for  the  lands, 
they  should  have  *abstained  from  giving  notice  to  the  owner,  r+ww* 
But  a  private  company  to  whom  an  Act  is  granted  for  their  profit  L 
differs  materially  from  commissioners  appointed  under  a  public  act  to 
do  on  behalf  of  the  executive  government  certain  things  for  the  benefit 
of  the  public;  and  the  principle  that  imposes  liabilities  upon  a  private 
company,  as  arising  in  consideration  of  the  statute  granted  to  them,  has 
no  application  in  the  case  of  such  public  Commissioners.  There  may 
be  reason  for  holding  a  notice  to  treat  for  a  purchase,  when  given  by  a 
private  company  which  has  the  option  of  taking  land,  to  be  a  declaration 
of  their  option  to  take,  and  a  contract  of  purchase,  of  which  this  Court 
will  compel  specific  performance,  making  the  obligation  on  such  a  com- 
pany reciprocal  with  the  obligation  on  the  landowner.  But,  in  the  case 
of  Commissioners  for  the  public,  having  a  limited  power  of  taking  land 
provided  the  required  quantity  can  be  obtained  for  a  given  sum,  a  notice 
to  treat  for  the  purchase  should  be  construed  to  be  that  which  it  is ;  the 
Commissioners  cannot  ascertain  whether  the  land  can  be  obtained  for  a 
price  unless  they  treat  for  the  purchase.  There  is  a  duty  under  the 
statute  to  open  the  treaty ;  but  it  would  defeat  the  intention  of  the 
Legislature  if  the  opening  of  a  treaty  was  held  to  be  the  completion  of 

(a)  Sect  1. 
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the  contract.  Moreover,  if  the  ground  relied  on  for  the  prosecutor  be 
that  the  notice  is  a  contract,  this  ground  in  consistency  would  extend  to 
sompelling  payment  of  the  price  as  much  as  to  summoning  a  jury  to 
ascertain  the  price ;  for,  if  the  prosecutor's  grievance  be  that  he  is  an 
unpaid  vendor,  it  is  an  illusory  relief  to  enforce  a  right  to  ascertain  how 
much  he  would  have  to  receive  if  the  purchase  was  now  completed,  and 
to  leave  the  right  to  payment  unsupported. 

*It  has  been  contended  that  the  prosecutor  suffers  a  hardship 


♦775] 


by  reason  of  the  notice,  inasmuch  as  his  property  is  rendered 


unsaleable  and  unimprovable  thereby :  but  these  results  arise  in  truth 
from  the  passing  of  the  statute,  and  not  from  the  giving  of  the  notice. 
The  statute  places  the  land  at  the  option  of  the  Commissioners :  the 
title  is  at  once  affected  thereby ;  and  the  motive  for  improvement  is 
taken  away :  no  material  addition  to  these  inconveniences  arises  from 
the  Commissioners  opening  a  treaty  for  the  purchase  of  the  lands,  so 
placed  at  their  option,  by  giving  the  notice. 

Upon  this  review  of  the  effect  of  the  writ  and  the  return,  we  are 
brought  to  the  conclusion  that  the  principle  relied  on  by  the  prosecutor 
does  not  apply :  and  our  judgment  is  for  the  defendants. 

Judgment  accordingly.(a) 

(a)  Reported  by  C.  Blackburn,  Esq. 


WHALLEY  v.  BRAMWELL.    June  25. 

Debt  for  penalties,  nnder  stat  5  &  6  W.  4,  o.  76,  s.  53,  for  acting  in  1849  u  councillor  of  % 
borough  without  being  qualified.  Defendant,  in  1847-8,  occupied  a  house  and  warehouse 
in  the  borough,  and  was  rated  for  the  two  jointly;  and  was  a  burgess  in  respect  of  his  occupa- 
tion. Before  the  burgess  list  for  1848-9  was  made  out,  he  gare  up  the  house,  but  retained 
the  warehouse,  which  was  of  sufficient  value  to  qualify  him.  No  change  was  made  in  the  rate- 
book. His  name  was  inserted  in  the  burgess  list  for  1848-9 ;  but  the  mayor  and  assessor! 
expunged  it ;  and  it  was  not  put  upon  the  burgess  roll.  After  this,  he  acted  as  councillor.  la 
all  other  respects  he  was  duly  qualified. 

Held :  1.  That  the  decision  of  the  mayor  and  assessors  was  not  conclusive  as  to  his  right  to 
be  on  the  burgess  list,  within  the  meaning  of  sect  28 ;  2.  That  he  was,  under  these  circum- 
stances, entitled  to  be  on  the  burgess  list,  and  qualified  to  act  as  councillor. 

Debt.  The  action  was  brought  to  recover  penalties  from  the  defend- 
ant for  acting  as  a  councillor  for  the  borough  of  Stockport  after  having 
ceased  to  be  duly  qualified.     Plea :  Nil  debet.     Issue  thereon. 

Qn  the  trial,  before  Maulb,  J.,  at  the  Chester  summer  assizes,  1849, 
*77fi~l  **  waB  Emitted  that  the  defendant  had  *acted  as  councillor, 
J  during  the  year  1848-9 ;  and  the  point  was  whether  he  was  duly 
qualified  or  not.  Evidence  was  given  on  both  sides.  The  result  was, 
that  it  was  proved,  to  the  satisfaction  of  the  learned  Judge  and  of  the 
jury,  that  the  defendant,  if  he  was  entitled  to  be  on  the  burgess  list 
made  out  in  September,  1848,  was  duly  qualified  in  all  respects.    He 
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was  on  the  burgess  roll  for  1847-8,  in  respect  of  his  occupation  of  a 
public-house  and  a  warehouse,  which  he  had  occupied  for  the  necessary 
period ;  and  he  was  rated  in  respect  of  his  occupation  of  the  two  jointly. 
He  gave  up  the  occupation  of  the  public-house  before  the  end  of  August, 
1848,  but  retained  the  occupation  of  the  warehouse:  no  change  was 
made  in  the  rate  book.  His  name  was  put  on  the  .burgess  list  made  out 
in  1848 ;  on  revision,  it  was  struck  out  on  the  ground  that  he  had  given 
up  his  qualification ;  and  he  was  not  put  on  the  burgess  roll  for  1848-9. 
lie  took  no  step  to  have  this  decision  reviewed :  and  after  it  he  acted  as 
town  councillor. 

The  jury  found  that  he  was  an  inhabitant  householder,  rated  and 
paying  rates,  and  that  the  value  of  the  warehouse  which  he  had  retained 
was  sufficient.  The  learned  Judge  directed  a  verdict  for  the  plaintiff, 
subject  to  leave  to  move  to  enter  a  verdict  for  the  defendant. 

Wehtyi  in  Michaelmas  term  last,  obtained  a  rule  nisi  accordingly. 

Evans  and  Crompton  now  showed  cause.  Stat.  5  &  6  W.  4,  c.  76,  s. 
53,  gives  the  right  of  action  against  any  person  acting  as  councillor 
"  after  he  shall  cease  to  be  qualified  according  to  the  provisions  of  this 
act."  The  qualification  for  the  office  of  councillor  is  given  by  sect.  28: 
do  person  is  to  be  qualified  "  who  shall  not  be  ^entitled  to  be  on  r*777 
the  burgess  list  of  such  borough."  If,  therefore,  the  defendant  *- 
ceased  to  be  entitled  to  be  on  the  burgess  list,  he  ceased  to  be  qualified. 
Now,  that  question  came  before  the  mayor  and  assessors:  they  had 
competent  authority,  and  decided  tha't  he  was  not  entitled  to  be  on  the 
burgess  list,  and  expunged  his  name  accordingly.  This  is  not  like  the 
case  of  Regina  v.  Dixon,  ante,  p.  33,  where  the  name  was  omitted  by 
mistake:  here  was  an  adjudication  by  a  competent  tribunal;  the  defend- 
ant might  have  had  it  reviewed ;  and  he  did  not.  It  is,  therefore,  con- 
clusive against  him. 

Secondly,  the  decision  of  the  mayor  and  assessors  was  right.  The 
defendant's  qualification  had  been  in  respect  of  his  occupation  of  a  house 
and  warehouse  for  which  he  was  rated.  He  ceased  to  occupy  the  whole 
of  the  premises:  and,  though  the  warehouse  which  he  retained  was,  ac- 
cording to  the  jury,  of  sufficient  value  to  qualify  him,  yet  he  was  not 
rated  in  respect  of  that. 

Welsby,  contra.  Regina  v.  Dixon,  ante,  p.  33,  was  a  stronger  case 
than  the  present:  that  was  a  case  of  quo  warranto,  in  which  the  onus 
lies  on  the  defendant  to  make  out  his  title ;  this  is  an  action  for  penalties 
in  which  the  onus  is  the  other  way.  Regina  v.  Dixon  decides,  at  least, 
this  much :  that  it  is  no  essential  part  of  a  councillor's  qualification  that  he 
should  be  on  the  burgess  roll  or  even  on  the  burgess  list,  and  that  it  is 
sufficient  if  he  be,  in  the  words  of  sect.  28,  "  entitled  to  be  on  the  bur- 
gess list."  The  burgess  list  and  the  *burgess  roll  are  not  the  same  r*TTQ 
thing.  The  list  is  made  out  under  sect.  15.  The  mayor  and 
assessors  revise  this  list  under  sect.  18.      From  the  revised  list  the 
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"  burgess  roll"  is  made  out  under  sect.  22.  Those  who,  being  duly 
qualified,  are  enrolled  in  the  burgess  roll  become,  by  sect.  9,  the  bur- 
gesses. Now  the  decision  of  the  mayor  and  assessors  is  not  a  judgment 
in  rem  as  to  whether  the  defendant  is  or  is  not  entitled  to  be  on  the 
"burgess  list;"  it  is  a  decision  as  to  whether  he  shall  or  shall  not  be 
enrolled  and  becomes  burgess.  The  argument  for  the  plaintiff  on  the 
first  point  assumes  that  the  words  of  sect.  28,  "  entitled  to  be  on  the 
burgess  list,"  mean  the  same  thing  as  "be  a  burgess,"  insect.  9,  which 
Regina  v.  Dixon,  ante,  p.  33,  shows  to  be  a  mistake. 

The  defendant  here  had  the  proper  qualification  in  fact.  He  was  an 
inhabitant  householder,  and  was  still  in  occupation  of  the  warehouse, 
which  was  of  sufficient  value.  He  was  rated  in  respect  of  that  occupa- 
tion, together  with  other  property,  it  is  true,  but  not  the  less  rated  on 
account  of  it ;  and  the  only  objection  that  can  be  found  is  that  he  did 
not  apply  for  a  mandamus  to  compel  the  mayor  to  put  him  on  the  burgess 
roll,  which  he  might  have  done,  but  which  Regina  v.  Dixon  shows  was 
unnecessary. 

Coleridge,  J.(a)  This  rule  must  be  made  absolute.  The  action  is 
on  stat.  5  &  6  W.  4,  c.  76,  s.  53,  against  the  defendant  for  acting  as  a 
councillor  after  he  had  ceased  to  be  qualified.  And  the  ceasing  which  is 
*77Q1  *re^ec*  uPon  '8>  ^at  he  ceased  to  be  entitled  to  be  on  the  burgess 
J  list  within  the  meaning  of  sect.  28.  The  question  therefore  conies 
to  be,  Who  are  entitled  to  be  on  the  burgess  list  ?  To  answer  that  we 
must  look  to  sect.  15,  where  we  find  that  the  overseers  of  each  parish 
are,  on  the  5th  day  of  September,  to  make  out  a  list,  to  be  called  "the 
burgess  list/'  of  all  persons  who  shall  be  entitled  to  be  enrolled  in  the 
burgess  roll  of  that  year  in  respect  of  property  within  such  parish.  That 
refers  us  to  sect.  9,  where  we  find  it  enacted  that  "  every  male  person 
of  full  age  who  on  the  last  day  of  August  in  any  year  shall  have  occu- 
pied any  house,  warehouse,  counting-house,  or  shop  within  any  borough 
during  that  year  and  the  whole  of  each  of  the  two  preceding  years,  and 
also  during  the  time  of  such  occupation  shall  have  been  an  inhabitant 
householder  within  the  said  borough,  or  within  seven  miles  of  the  said 
borough,  shall,  if  duly  enrolled  in  that  year  according  to  the  provisions 
hereinafter  contained,  be  a  burgess."  Though  the  provision  here  made 
is  for  the  purpose  of  declaring  who  shall  be  burgesses,  it  is  to  this  we 
must  look  to  see  who  are  entitled  to  be  enrolled  in  the  burgess  roll, 
which  is,  by  sect.  15,  made  the  test  of  the  present  question,  Who  are 
entitled  to  be  on  the  burgess  list  ?  Now  the  facts  in  the  present  case 
are,  that  the  defendant  was,  during  all  the  required  time,  an  inhabitant 
householder.  He  occupied  during  the  required  time  premises  consisting 
of  a  public-house  and  a  warehouse.  He  was  rated  in  respect  of  his  oc- 
cupation of  these  premises.  He  continued  so  rated ;  and  he  had  paid  the 
rates.    Before  the  last  day  of  August,  he  gave  up  the  occupation  of  part 

(a)  Only  Coleridge  and  Erle,  Ja.,  were  present.    Pattesok,  J.,  had  gone  to  Chamber*. 
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of  those  premises,  namely  the  house ;  but  he  retained  the  occupation 
♦of  the  residue,  that  is,  the  warehouse,  which  was  sufficient  in  r*7on 
value.  Then  he  was  entitled  in  fact :  and  the  point  arises  on  *- 
which  the  plaintiff's  counsel  mainly  relied.  His  name  was  expunged 
from  the  list  by  the  mayor  and  assessors,  who  had  competent  authority 
to  decide  whether  he  should  be  enrolled  on  the  burgess  roll  or  not.  If 
the  act  had  made  his  qualification  depend  upon  whether  he  was  entitled 
to  be  a  burgess,  it  would  be  necessary  to  give  an  opinion  on  the  effect 
of  this ;  but  the  act  makes  it  depend  upon  whether  he  was  entitled  to  be 
on  the  burgess  list  The  point,  therefore,  does  not  arise ;  and  I  prefer 
giving  no  opinion  on  it. 

Erle,  J.  The  question  is,  whether  the  defendant  has  incurred  pe- 
nalties by  acting  as  a  councillor  after  he  had  ceased  to  be  qualified  as 
Bach.  And,  in  order  to  see  whether  he  was  qualified,  we  must  deter- 
mine whether  he  was  entitled  to  be  on  the  burgess  list  for  that  year.  It 
lies  on  the  plaintiff  to  satisfy  the  Court  that  he  was  not  so  qualified. 
The  case  has  been  argued  for  the  plaintiff  aa  if  the  question  was  whether 
he  was  a  burgess,  or  a  person  entitled  to  be  on  the  burgess  roll.  But 
I  think  the  intention  of  the  Legislature  was  not  to  refer  persons  merely 
to  the  burgess  roll.  If  that  was  meant,  it  would  have  been  easy  to  say 
bo;  bat  the  words  of  sect.  28  are  "entitled  to  be  on  the  burgess  list;'/ 
and  we  must  look  to  sects.  15  and  9  to  see  what  is  meant  by  that.  To 
my  mind  it  is  clear  that  the  intention  of  the  Legislature  was  that,  in 
snch  an  action  as  this,  the  parties  should  try  the  issue  whether  the 
person  acting  as  councillor  really  had  the  qualification  which  would 
entitle  him  to  be  on  the  list,  not  merely  whether  he  had  *actually 


got  upon  the  burgess  roll.     The  facts  here  show  that  the  defend- 
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ant  had  the  proper  qualification.  It  is  said  that,  inasmuch  as  he  was 
rated  for  the  entire  premises,  consisting  of  a  house  and  warehouse,  and 
ceased  to  occupy  the  house,  he  was  disqualified.  But  in  sect.  9  there  is 
this  proviso:  "Provided  also,  that  the  premises  in  respect  of  the  occu- 
pation of  which  any  person  shall  have  been  so  rated  need  not  be  the 
same  premises  or  in  the  same  parish,  but  may  be  different  premises  in 
the  same  parish  or  in  different  parishes."  As  the  defendant  occupied 
the  warehouse,  and  was  rated  in  respect  of  the  house  and  warehouse,  I 
question  whether  he  was  not  rated  in  respect  of  the  same  premises.  But, 
if  a  part  of  the  entirety  is  not  the  same  as  the  entirety,  which  seems  to 
be  the  plaintiff's  point,  it  must  be  because  they  are  different ;  and,  if  so, 
the  proviso  applies. 

Then  the  other  point  arises.  And,  if  the  judgment  of  tho  Mayor  and 
assessors  was  a  judgment  in  rem,  the  argument  of  the  plaintiff  would  be 
a  good  one.  But,  if  the  Legislature  had  meant  their  decision  to  be  con- 
clusive, it  would  not  have  referred  us  to  the  question  whether  he  was 
entitled  to  be  on  the  list,  which  seems  to  have  been  done  for  the  purpose 
of  giving  an  opportunity  for  subsequent  inquiry.     I  must  say  that  the 

vol.  xv.— 68  2  Q 
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facts  in  Regina  v.  Dixon,  antfc,  p.  33,  were  very  strong  to  show  that 
this  was  expedient ;  for  that  which  happened  there  by  accident  ma;  in 
other  cases  happen  by  design. 

I  think  that  the  proper  construction  of  the  statute  is  to  give  full  effect 
*7ftfn  to  tne  wor(k  "^titled  to  be  on  the  *burgess  list,"  which  refer  it 
-J  to  the  Court  that  tries  the  cause  to  decide  whether  the  party  is 
or  is  not  entitled  to  be  on  the  list.  Rule  absolnte.(a) 

(a)  Reported  by  C.  Blackburn,  Esq. 


WILLIAMS  v.  MORGAN.    June  28. 

On  an  issue  taken  upon  liberum  tenementam,  the  question  being  whether  the  locus  in  quo  wtf 
parcel  or  no  parcel  of  an  estate  purchased  by  and  conveyed  to  an  ancestor  of  the  alleged  free- 
holder, an  agreement  preliminary  to  the  conveyance,  and  in  which  the  locus  in  quo  wu  ex- 
pressly named  as  part  of  the  land  to  be  sold,  is  not  admissible  evidence  for  the  purpose  of 
showing  what  was  conveyed. 

SembU,  that,  on  an  issue  whether  the  occupier  of  close  T.  had,  as  appurtenant  to  it,  right  of 
common  in  a  tract  called  M.,  the  party  asserting  such  right  cannot  give  in  evidence  tbt 
verdict  in  an  action  between  strangers  to  the  depending  suit,  where  the  issue  was,  whether 
the  occupier  of  B.,  another  close  belonging  to  the  owner  of  T.,  had  a  right  of  common  in  H-, 
and  the  jury  found  for  the  commoner. 

Replevin.  Avowry  for  distress  damage  feasant  in  Garnllwyd,  alleg- 
ing the  locus  in  quo  to  be  the  freehold  of  one  Davids.  Plea  in  bar, 
traversing  Davies's  freehold.     Issue  thereon. 

There  were  also  pleas  in  bar,  that  the  plaintiff  occupied  a  close  called 
Trebanog-ycha,  the  freehold  of  Da  vies,  and  claiming  as  appurteoant  to 
Trebanog-ycha  rights  of  common  over  a  larger  close  of  which  the  locus 
in  quo  was  parcel.  As  to  these  pleas,  issues  were  joined  on  traverses 
of  the  right  of  common. 

On  the  trial,  before  Platt,  B.,  at  the  summer  assizes  for  Brecknock- 
shire, 1849,  evidence  was  produced  on  both  sides ;  and  a  verdict  was 
found  for  the  defendant. 

Under  the  issues  taken  on  the  right  of  common,  the  plaintiff,  to  prove 
his  right,  offered  in  evidence  the  record  of  a  cause  of  Morgan  v.  Wil- 
liams. The  parties  in  that  suit,  though  bearing  the  same  names  as  the 
present  defendant  and  plaintiff,  were  not  the  same  persons.  That  also 
*7ft*n  was  an  action  of  replevin,  for  cattle  taken  in  *the  same  place. 
J  The  pleadings  were  precisely  similar  to  those  in  the  principal 
case,  except  that  the  rights  of  common  were  claimed  as  appurtenant  to 
a  close  called  Bwlfa,  also  the  freehold  of  Davies.  In  that  case,  the 
verdict  on  the  issues  joined  as  to  the  right  of  common  was  found  for  the 
plaintiff.     The  learned  Judge  rejected  this  evidence. 

Under  the  issue  as  to  the  freehold,  it  was  proved  that  Davies  held  a 
considerable  estate  as  devisee  in  fee  under  a  will ;  and  it  was  not  disputed 
that  he  was  a  freeholder :  the  question  made  was,  whether  his  freehold 
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included  Mynydd-y-gloge,  of  which  the  locus  in  quo  was  a  part.  The 
defendant,  to  prove  that  it  did,  showed  that  Davies's  devisor  had  occu- 
pied the  estate  now  held  by  Davica,  as  tenant  to  the  Earl  of  Jersey,  for 
a  long  term  of  years :  and  he  offered  in  evidence  a  memorandum  by 
which  the  Earl  of  Jersey  agreed  to  sell  to  him  the  reversion  in  the 
estate  which  he  then  held  as  tenant :  in  this  agreement,  Mynydd-y-gloge 
was  by  name  described  as  parcel  of  the  estate  agreed  for.  There  was  a 
conveyance  executed  by  the  Earl  about  four  years  after  the  date  of  this 
agreement.  This  deed  was  not  in  evidence ;  and  there  appeared  some 
uncertainty  in  the  discussion  in  banc,  as  to  the  manner  in  which  the 
fact,  that  such  a  deed  was  executed,  had  been  proved.  It  appeared, 
however,  that  all  parties  at  the  trial  proceeded  on  the  supposition  that 
such  a  deed  was  executed  at  that  time.  The  learned  Judge  received  the 
agreement  as  evidence  that  Mynydd-y-gloge  was  parcel  of  the  estate 
conveyed  by  the  Earl  of  Jersey  to  Davies's  devisor. 

Verdict  for  defendant  on  both  issues. 

Evans j  in  last  Michaelmas  terra,  obtained  a  rule  nisi  *for  a  r*~QA 
new  trial  on  account  (amongst  other  grounds  which  it  is  not  ne-  *- 
cessary  to  notice)  of  the  improper  reception  of  the  evidence  for  the  de- 
fendant, and  the  improper  rejection  of  the  evidence  offered  by  the  plain- 
tiff.    On  June  27th,  and  this  day, 

Sir  F.  Thesiger,  Chilton,  and  W.  R.  Grove,  showed  cause.  First : 
the  record  was  properly  rejected.  The  freeholder  of  Bwlfa,  the  domi- 
nant tenement  in  the  former  action,  happens  to  be  the  same  person  as 
the  freeholder  of  Trebanog-ycha,  the  dominant  tenement  in  the  present 
action :  that  is  an  accident  merely :  no  evidence  was  given  that  the  two 
tenements  were  held  by  the  same  title,  or  were  parcel  of  the  same 
manor,  or  in  any  way  connected.  The  issues  in  the  two  actions  are  not 
the  same.  In  the  present  case  the  issue  is,  whether  there  is  by  pre- 
scription common  appendant  to  Trebanog-ycha,  that  is,  whether  there  is 
ground  to  presume  that  there  once  was  a  grant  to  the  owner  of  that 
close.  Now,  even  if  the  judgment  in  the  record  of  the  other  action  could 
be  taken  to  establish  against  the  now  defendant,  who  was  not  privy  to  it, 
that  there  was  a  prescriptive  right  of  common  appendant  to  Bwlfa,  that 
fact  would  be  immaterial  on  the  present  issue.  If  an  owner  of  the  fee  of 
Biackacre  grant  to  an  owner  of  Whiteacre  a  right  of  common,  that  fact 
does  not  tend  to  prove  that  the  same  or  some  other  owner  of  Biackacre 
made  a  similar  grant  to  an  owner  of  Greenacre.  The  record,  being  res  inter 
alios,  is  clearly  not  evidence  as  a  judgment.  But  it  is  said  that  the  verdict 
may  be  received  as  evidence  of  reputation.  It  seems  strange  that  a  verdict 
should  ever  have  been  considered  evidence  of  reputation.  The  jury 
*rnay  have  found  their  verdict  on  grounds  quite  independent  of  r+7oR 
reputation,  and  solely  applicable  to  the  particular  case.  Perhaps  *- 
it  is  too  late  now  to  question  what  has  become  an  inveterate  rule  of  evi- 
dence ;  but  at  all  events  a  verdict  inter  alios  can  fee  received  only  lu 
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those  cases  in  which  reputation  would  be  admissible  evidence.  Now  the 
present  is  a  question  of  a  private  right;  and  reputation  is  admissible 
only  when  the  question  is  public  or  quasi  public ;  Morewood  v.  Wood)(a) 
Rex  v.  Antrobus,  2  A.  &  E.  788,  793  (E.  C.  L.  R.  vol.  29),  Pim  v.  Cor- 
rell,  6  M.  &  W.  234. f  The  plaintiff  is  understood  to  rely  mainly  on 
Weeks  v.  Sparke,  1  M.  &  S.  679  (E.  C.  L.  R.  vol.  28).  In  that  case 
the  Judges,  in  giving  their  reasons  for  admitting  the  evidence,  all  pot 
it  on  the  ground  that  the  right  was  in  the  nature  of  a  public  right,  and 
one  which  would  affect  many  persons.  Lord  Ellenborough,  who  seems 
to  have  hesitated  a  good  deal  as  to  the  propriety  of  the  decision,  says: 
"  As  to  the  nature  of  the  right  in  question,  I  think  it  may  be  said  in 
some  sense  to  partake  of  the  nature  of  a  public  right :  although  one 
individual  only  stands  upon  it  in  this  instance,  yet  it  is  understood  that 
there  are  others  standing  in  pari  jure  with  the  defendant ;  therefore  it 
may  be  considered  in  this  view  as  a  question  between  the  plaintiff  and 
a  multitude  of  persons."  Le  Blanc,  J.,  goes  no  farther  than  to  say, 
"  I  rather  think  that  this  evidence  was  properly  admitted."  He  gives 
as  his  reason,  "  it  being  a  prescription  in  which  others  are  concerned 
as  well  as  the  person  claiming  it ;  because  a  right  of  common  is  to  a 
certain  degree  a  public  right."  Bayley,  J.,  states  as  his  reason,  "that 
*7«fil  **  *8  *ev^ence  ^Mch  refers  to  the  lex  loci,  or  to  the  mode  in 
J  which  a  particular  district  is  to  be  used,  and  to  what  is  the  gene- 
ral right  as  it  concerns  a  multitude  of  persons  within  that  district." 
And  Dampier,  J.,  concludes  his  judgment  by  saying :  «  But  here  the 
right  claimed  goes  to  abridge  the  rights  of  all  the  persons  concerned 
over  a  large  district  of  common,  and  therefore  I  think  the  evidence  is 
admissible."  It  is  difficult  to  collect  from  the  report  of  Weeks  v.  Sparke, 
1  M.  &  S.  679  (E.  C.  L.  R.  vol.  28),  in  what  manner  it  was  shown  there 
that  the  right  did  affect  a  multitude  of  persons ;  but  it  is  evident  that 
the  judges  all  proceed  on  that  supposition.  Perhaps  the  fact  was  admit- 
ted, or  proved.  [Erle,  J.  Whether  the  fact  was  so  or  not,  it  was  on  that 
hypothesis  that  the  Court  laid  down  the  general  rule  of  law.]  In  Prich- 
ard  v.  Powell,  10  Q.  B.  589  (E.  C.  L.  R.  vol.  59),  where  Weeks  v.  Sparke 
was  acted  upon,  the  right  did  concern  many  persons ;  and  that  was  pro- 
minently brought  to  the  notice  of  the  Court.  In  the  present  case,  there 
is  nothing  in  evidence  to  show  that  any  other  person  is  interested  in  the 
right  claimed  by  the  plaintiff. 

Secondly :  the  agreement  between  Davies's  ancestor  and  Lord  Jersey 
was  properly  received.  No  objection  was  made  on  the  ground  that,  the 
conveyance  not  being  proved,  the  freehold  must  be  taken  to  be  still  in 
the  Earl  of  Jersey :  that  difficulty,  if  raised  at  the  trial,  would  hare 
been  removed  by  evidence.  But  it  was  objected,  as  a  general  proposition, 
that  a  parol  agreement  followed  up  by  a  deed  was  superseded  as  if  it  had 
never  been  made,  and  was  not  admissible  for  any  purpose.     But  that  ia 

(a)  Note  to  Doe,  Lessee  of  Didsbury,  v  Thomas,  14  East,  327. 
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not  the  case.  '  It  is  true  that  such  a  '"preliminary  agreement  is  r*7g» 
superseded  in  so  far  that  it  does  not  control  or  affect  the  contract  *- 
recorded  in  the  deed ;  Hughes  v.  Statham,  4  6.  &  G.  187  (E.  C.  L.  B. 
vol.  10) :  but  the  plaintiff  has  to  establish  that  it  was  not  admissible  for 
any  object.  [Patteson,  J.  Davies's  ancestor  was  in  possession  under 
the  lease,  before  this  agreement  was  made.  It  was  therefore  not  acted 
upon  by  any  change  in  the  possession.  For  what  object  in  the  cause  do 
you  say  it  was  legitimate  evidence  ?]  To  prove  that  the  locus  in  quo  was 
parcel  of  what  was  sold  to  Davies's  ancestor.  [Erle,  J.  How  does  it 
prove  that  ?  Suppose  that  an  agreement  had  been  made  for  the  sale  of 
A.  and  B.,  and  that  afterwards,  before  the  transaction  was  complete,  it  had 
been  arranged  that  B.  only  should  be  sold ;  and  accordingly  B.  only  was 
included  in  the  conveyance.  That  is  a  very  probable  case ;  and  I  have 
known  it  actually  happen.  Now,  in  a  suit  respecting  the  title  to  A. 
between  that  purchaser  and  a  third  person,  the  purchaser  would  be  able 
to  prove  complete  acts  of  ownership  over  B. ;  and  he  could  prove  that 
a  person  not  a  party  to  the  suit  had  promised  to  convey  to  him  both  A. 
and  B. :  but  I  rather  think  such  evidence  would  be  inadmissible  to  prove 
that  A.  was  actually  conveyed,  unless  there  were  shown  subsequent  acts 
of  ownership  on  A.  attributable  to  it.] 

Evan*)  and  Herbert  Jones,  Serjeant,  for  the  plaintiff.  The  verdict, 
though  not  between  the  same  parties,  is  admissible  on  the  same  ground 
that  reputation  is  admissible.  It  is  suggested  that  this  is  contrary  to 
principle :  but  it  is  now  clearly  law ;  Brisco  v.  Lomax,  8  A.  &  E.  198 
(£.  C.  L.  R.  vol.  35) :  and  ^reputation  is  admissible  in  such  a  case  r*»7gg 
as  this;  Weeks  v.  Sparke,  1  M.  &  S.  679  (E.  C.  L.  R.  vol.  28),  L 
which  cannot  be  distinguished  from  the  present  case,  and  must  be  over- 
ruled unless  this  rule  be  made  absolute.  Secondly :  the  agreement  was 
given  in  evidence  to  prove  what  passed  by  the  conveyance.  For  that 
purpose,  it  was  not  admissible.  The  conveyance  itself  is  the  evidence 
of  that ;  and  the  defendant,  not  having  chosen  to  produce  it,  must  abide 
the  consequences. 

Patteson,  J.  There  must  be  a  new  trial,  on  the  ground  that  the 
agreement  was  improperly  received.  It  was  used  to  show  what  passed 
from  the  vendor  to  the  purchaser.  I  do  not  by  any  means  say  that  a 
preliminary  agreement,  followed  up  by  a  deed,  can  never  be  evidence. 
I  think  it  may  for  some  purposes  be  evidence.  In  the  present  case, 
there  was  an  interval  of  four  years  between  the  making  of  the  agreement 
and  the  execution  of  the  conveyance.  Some  question  might  arise  on 
which  it  would  be  material  to  show  what  was  the  nature  of  the  possession 
during  these  four  years ;  it  might  be  necessary  to  show  how  it  came  that 
he  who  was  at  law  leaseholder  for  a  term  of  years  ceased  to  pay  any 
rent,  or  the  like,  which  might  be  explained  by  proving  that  he  had 
become  in  equity  entitled  to  the  fee.  On  any  question  of  that  kind  the 
agreement  would  be  admissible  evidence.    But,  for  the  purpose  of  showing 

2q2 


788  WILLIAMS  «.  MORGAN.  T.  V.  1850. 

what  passed  by  the  subsequent  deed,  the  preliminary  agreement  can 
never  be  admissible.  I  am  the  less  sorry  to  send  the  case  down  to  t 
new  trial  on  such  a  point,  as,  in  proving  soil  and  freehold,  the  conveyance 
♦7891  *0USnt  t0  nave  Deen  produced,  to  show  how  the  freehold  passed 
to  him  who  was  at  one  time  leaseholder ;  but  the  necessity  for 
this  was  overlooked  at  the  trial.  My  judgment  is,  that  this  agreement 
having  been  received  as  evidence  of  what  was  conveyed,  was  improperly 
received. 

It  may  be  as  well  to  say  that  I  think  the  rejection  of  the  verdict  was 
right ;  for  this  was  a  single  private  right  of  common  ;  and  in  that  respect 
the  case  before  us  differs  from  Weeks  v.  Sparke,  1  M.  &  S.  679  (E.  C. 
L.  R.  vol.  28).  But  I  do  not  consider  it  necessary  to  bind  myself  to 
this ;  though  I  throw  out  my  present  view  for  the  guidance  of  parties  at 
the  new  trial. 

Coleridge,  J.  As  to  the  last  point,  I  shall  only  observe  that  the 
plaintiff  may  at  the  new  trial  perhaps  shape  his  case  so  as  to  bring  it  pre- 
cisely within  Weeks  v.  Sparke.  If  he  does  do  so,  I  hope  that  a  bill  of 
exceptions  will  be  tendered,  as  it  is  desirable  that  Weeks  t>.  Sparke,  if 
questioned  at  all,  should  be  questioned  in  a  Court  of  Error. 

On  the  other  point,  I  agree  that  there  must  be  a  new  trial.  We  most 
see  for  what  purpose  this  agreement  was  tendered  in  evidence.  It  was 
to  show  what  passed  by  the  purchase.  I  think  it  was  not  evidence  for 
that  purpose.  It  was  proved  that  a  deed  was  executed,  carrying  oat 
the  agreement  of  sale  ;  the  contents  of  that  deed  would  show  what  was 
conveyed ;  and  that  deed  was  the  proper  evidence  of  what  were  parcels 
which  passed  under  the  purchase.  Even  if  a  sufficient  ground  had  been 
laid  for  the  reception  of  secondary  evidence  of  the  deed,  the  agreement 
would  not  be  secondary  evidence  of  it,  unless  something  was  pwed 
*7Q0l  beyond  what  was  *shown  in  the  present  case.  What  was  actually 
J  conveyed  depends,  not  on  the  preliminary  negotiations,  but  on 
the  terms  of  the  deed,  which  may  have  been  made  to  vary  from  those  of 
the  agreement. 

Wightman,  J.  I  should  have  hesitated  before  assenting  to  the 
abstract  proposition,  that  a  preliminary  agreement  can  never  be  admissi- 
ble in  evidence  if  there  has  been  a  subsequent  contract  carrying  it  oat. 
The  agreement  may,  under  special  circumstances  and  for  particular 
objects,  be  evidence.  My  brother  Patteson  has  pointed  out  some  such 
objects ;  and  there  may  be  more.  But  in  the  present  case  the  agreement 
was  put  in  to  show  what  was  purchased ;  and  it  is  clear  to  my  mind  that 
it  was  not  admissible  tyr  that  purpose.  If,  in  the  course  of  the  trial,  a 
point  had  arisen  on  which  the  agreement  was  legitimate  evidence,  the 
Judge  should  have  received  it ;  but  then  he  would  have  been  bound  to 
tell  the  jury  that  it  was  evidence  for  that  legitimate  purpose  only,  and 
not  evidence  of  what  was  conveyed.     I  am  clearly  of  opinion  that,  for 
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the  purpose  of  showing  what  was  conveyed,  the  agreement  was  not  evi- 
dence, because  it  was  merged  in  the  conveyance. 

On  the  other  point  I  give  no  opinion. 

Erlb,  J.  I  think  the  agreement  was  not  admissible  for  the  purpose 
for  which  it  was  used  :  and  I  think  that,  on  a  question  of  the  reception 
of  evidence,  we  must  always  look  to  the  purpose  for  which  it  is  tendered. 
When  the  object  is  to  show  what  was  conveyed,  I  think  a  preliminary 
agreement  is  not  admissible,  if  there  has  been  a  subsequent  conveyance. 

It  is  not  necessary  to  express  an  opinion  on  the  other  *point ; 
but  th"e  Judge  who  tries  the  cause  ought  to  know  that  no  one  of  *- 
us  who  have  heard  the  argument  sees  any  reason  at  present  to  think 
that  the  record  was  improperly  rejected.     Of  course  this  opinion  is  not 
binding  on  us :  but  I  at  least,  if  I  try  the  cause,  will  reject  this  record 
if  tendered  in  evidence.  Rule  absolute. (a) 

(n\  Reported  by  C.  Blackburn,  Esq. 
See  the  next  case. 


I           A  memorandum  made  on  a  deed  after  its  merged  :  Gregory  v.  Griffin,  1  Barr,  208.     By 

fiecution  and  delivery  as  to  what  was  the  the  acceptance  of  the  deed  articles  of  agreement 

|        extent  of  the  grant,  is  of  no  avail  against  per-  are  merged,  unless  there  is  fraud  or  mistake : 

sods  holding  by  title  from  the  grantor.     By  Creigh  v.  Bulin,  1  Watts  A  Serg.  83 ;  Wilson  ». 

accepting  the  deed,  all  prior  parol  contracts  are  M'Neal,  10  Watts,  427. 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 
The  Earl  of  DUNRAVEN  v.  LLEWELLYN. 

On  an  issue,  whether  close  C.  was  or  was  not  plaintiff's  eloae,  the  following  evidence  was 
rejected. 

That  the  close  was  within  the  manor  of  0. ;  and  plaintiff,  by  lease  from  the  lord,  was  possessed 
of  the  manor  and  all  the  oommon  and  waste  lands  within  the  same :  that  M.  was  immemoriaUy 
common  and  waste  of  and  in  the  manor,  and  of  great  extent :  that,  adjoining  to  and  surround* 
ing  M.,  anoT  within  the  manor,  were  and  immemoriaUy  had  been  "  very  many  distinct  mes- 
raages,  lands,  and  tenements,  severally  held  of  the  same  manor  by  several  tenants  thereof, 
respectively,  which  said  tenants,  for  the  time  being,  of  the  said  messuages,"  Ac,  "respectively 
had,  in  respect  thereof,  severally  and  respectively,  always  had,  exercised,  and  enjoyed,  and 
been  entitled  to  have,  Ac,  "  rights  of  common  for  all  their  commonable  cattle  in,  upon,  and 
throughout  M. ;"  and  that,  ante  litem  motam,  certain  of  such  tenants,  deceased,  well  acquainted 
with  M.  and  its  neighbourhood,  and  the  manor,  and  who,  "as  such  tenants,"  had  always  had, 
Ac,  and  been  entitled  to  have,"  Ac,  such  rights  of  common,  did,  while  they  were  such  ten- 
ant!, and  were  in  the  exercise,  Ac,  and  so  entitled,  declare  that  C.  was  parcel  of  M.,  and  waste 
of  the  manor. 

On  bill  of  exceptions,  stating  as  above  :  Held,  that  the  evidence  was  rightly  rejected,  for  that 
the  rights  to  which  the  declarations  referred  were  not  of  a  publio  nature. 

Bat  Held,  that  the  evidence  was  not  the  less  admissible  because  no  evidence  had  been  offered 
of  actual  exercise  of  the  right  of  common  on  tho  locus  in  quo ; 

And  that  there  was  no  objection  to  it  on  the  ground  that  the  parties  making  the  declaration 
had  not  competent  knowledge,  or  were  interested. 

There  is  no  general  common  law  right  of  tenants  of  a  manor  common  to  appendant  on  the  waste. 

Trespass.     The  first  count  was  for  breaking  and  entering  plaintiff's 
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close,  called  Cefn  y  Fraich  Rydd,  in  the  parish  of  Llangeinor  in  Gla- 
morganshire, and  trampling  down,  &c. 

*79°1       *^ea  2.     That  the  close  in  which,  &c,  at  the  times  when,  4c, 
"•*  was  not,  nor  was  any  part  of  it,  the  close  of  the  plaintiff,  in 
manner,  &c. :  conclusion  to  the  country.     Issue  thereon. 

Plea  3.  That  the  close  in  which,  &c,  at  the  several  times  when,  4c, 
was  the  close,  soil,  and  freehold  of  the  defendant :  and  justification. 
Replication,  traversing  the  property.     Issue  thereon. 

Other  issues  of  fact  were  joined  on  the  first  count,  which  are  not 
material  to  this  report. 

There  were  also  a  second  count,  and  a  new  assignment.  To  each  of 
these  the  defendant  pleaded  (besides  other  pleas  to  the  second  count, 
not  now  material)  Not  guilty ;  on  which  issues  were  joined. 

On  the  trial  before  Platt,  B.,  at  the  Glamorganshire  Summer  assizes, 
1849,  a  verdict  was  found  for  the  defendant  on  the  issues  upon  the 
second  and  third  pleas  to  the*  first  count,  and  for  the  plaintiff  on  the 
other  issues  on  that  count ;  and  a  verdict  was  also  found  for  the  defend- 
ant on  the  issues  upon  the  pleas  of  Not  guilty  to  the  second  count  and 
the  new  assignment.  A  bill  of  exceptions  was  filed  by  the  counsel  for 
the  plaintiff. 

The  bill  of  exceptions  stated  that,  to  prove  the  affirmative  of  the 
issue  on  the  second  plea,  in  which  issue  the  defendant  denied  that  the 
close  mentioned  in  the  first  count  of  the  declaration  was,  at  the  said 
times  when,  &c,  the  close  of  the  plaintiff,  and  also  to  prove,  4c.  (this 
became  immaterial),  and  also  to  prove  the  negative  of  the  several  issues 
respectively  joined  on  the  replications  to  the  third  (and  certain  other) 
pleas,  severally  alleging  that  the  said  closes,  in  which,  &c.,  were  the 
*7Q*n  80^  an(*  ^ree'10^  °^  *^e  8everal  persons  therein  respectively  *men- 
■■  tioned,  the  counsel  for  the  plaintiff  gave  in  evidence  that  the  said 
closes  were  situate  within  a  certain  ancient  manor  called  the  manor  of 
Ograore,  and  that  our  Lady  the  Queen,  in  right  of  Her  Duchy  of  Lan- 
caster, was,  before  the  said  several  times  when,  &c,  seised  in  ber 
demesne  as  of  fee  of  the  said  manor,  and  of  all  the  common  and  waste 
lands  within  the  same ;  and  that,  at  the  said  several  times  when,  4c, 
the  plaintiff  was  in  possession  of  the.  said  manor  and  common  and  waste 
lands,  under  and  by  virtue  of  a  lease  of  the  same  thereof  made  to  the 
plaintiff  by  our  said  Lady  the  Queen ;  and  that,  among  the  commons 
and  wastes  of  and  within  the  said  manor,  there  then  was,  and  from  time 
immemorial  had  been,  a  certain  common  and  waste  called  Mynydd 
Llangeinor,  being  waste  of  and  in  the  said  manor ;  the  same  common 
and  waste  being  of  great  extent,  and  of  the  continuous  length  of  more 
than  three  miles,  and  very  nearly  four  miles,  and  of  the  continuous 
breadth  of  one  mile  and  three  quarters  of  a  mile  in  the  broadest  part 
thereof;  and,  further,  that  adjoining  to  and  surrounding  the  said  com- 
mon and  waste,  and  within  the  same  manor,  were,  and  immemorial!? 
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had  been,  very  many  distinct  messuages,  lands,  and  tenements  severally 
held  of  the  same  manor  by  several  tenants  thereof,  respectively,  which 
said  tenants,  for  the  time  being,  of  the  said  messuages,  lands,  and 
tenements,  respectively  had,  in  respect  thereof,  severally  and  respect- 
ively, always  had,  exercised,  and  enjoyed,  and  been  entitled  to  have, 
exercise,  and  enjoy,  rights  of  common  for  all  their  commonable  cattle 
in  and  upon  and  throughout  the  said  common  and  waste  of  Mynydd 
Llangeinor ;  and  that  the  said  several  closes  in  the  said  counts  of  the 
declaration  mentioned  were  also  situate  '"within  the  said  manor,  r*7QA 
and,  at  the  said  times  when,  &c,  abutted  eastward  on  lands  of  L 
the  defendant  and  other  persons,  and  westward  on  the  said  common  or 
waste  of  Mynydd  Llangeinor,  and  were  in  part  divided  from  the  said 
common  or  waste  by  a  fordable  river  or  stream  called  the  Nant  Moel 
river,  and  were  unenclosed  and  uncultivated.     And  thereupon,  to  prove, 
&c.  (as  before),  and  for  the  purpose  of  showing  that  the  said  closes  in  which, 
tc,  were  parcel  of  the  said  common  and  waste  of  Mynydd  Llangeinor, 
and  also  for  the  purpose  of  showing  that  they  were  waste  of  the  manor, 
the  counsel  for  the  plaintiff  tendered  evidence  that,  before  the  said 
times,  when,  &c,  and  before  this  or  any  other  suit  or  any  sort  of  ques- 
tion or  controversy  had  arisen  or  was  contemplated  respecting  any  of 
the  said  matters  to  which  any  of  the  issues  in  this  cause  or  any  of  the 
declarations  tendered  in  evidence  as  first  aftdr  mentioned  relate,  or 
respecting  the  right  of  the  said  tenants  as  aforesaid,  or  of  any  of 
them,  to  exercise  such  rights  of  common  as  aforesaid  upon  the  said 
common  and  waste  of  Mynydd  Llangeinor,  or  upon  any  part  thereof, 
certain  deceased  tenants  of  certain  of  the  said  messuages,  lands,  and 
tenements,  who  were  well  acquainted  with  the  said  common  and  waste 
and  its  neighbourhood,  and  with  the  said  manor  and  its  neighbourhood, 
and  who,  as  such  tenants,  had  always  had,  exercised,  and  enjoyed,  and 
been  entitled  to  have,  exercise,  and  enjoy,  such  rights  of  common  as 
aforesaid  on  the  said  common  and  waste,  did,  while  they  were  such 
tenants,  and  while  they  were  in  the  exercise  of  such  rights  as  aforesaid, 
and  were  so  entitled  thereto,  declare  that  the  closes,  in  which,  &c,  were 
parcel  of  the  said  common  and  waste,  and  were  waste  of  the  manor :  To 
'which  the  counsel  for  the  defendant  objected  that  the  said  evi-  r*7Qr 
dence,  so  tendered,  was  not,  and  that  no  portion  of  it  was,  *- 
admissible  for  either  of  the  purposes  aforesaid.     The  bill  of  exceptions 
further  stated  that  the  plaintiff  offered  no  evidence  of  any  exercise  of 
rights  by  the  lord,  or  any  of  the  said  tenants  of  the  said  manor,  over 
either  of  the  said  closes  in  which,  &c,  within  the  period  of  living  memory- 
And  thereupon  the  said  Sir  T.  J.  Platt  then  ruled  and  decided  that  the 
*aid  evidence  was  not,  and  that  no  portion  of  it  was,  admissible  for 
either  of  the  purposes  aforesaid,  and  refused  to  admit,  and  rejected,  the 
»me,  accordingly:  whereupon  the  counsel   for  the  plaintiff  made  his 
exception,  &c.    And  thereupon  also,  to  prove  the  same  issues  so  jpinedr 
vol.  xv.— 59 
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&c.  (as  before),  and  for  the  same  purposes  as  aforesaid,  the  counsel  for 
the  plaintiff  then  tendered  other  evidence,  that,  before  the  said  times, 
when,  &c,  and  before  this  or  any  other  suit,  &c.  (ante  litem  motam,  as 
before),  certain  other  deceased  persons,  who  were  resident  within  the 
manor  and  in  the  neighbourhood  of  the  said  common  and  waste  of 
Mynydd  Llangeinor,  and  were  well  acquainted  with  the  said  manor,  and 
the  common  and  waste  and  its  neighbourhood,  and  who  were  not  tenants 
or  occupiers  of  any  of  the  said  messuages,  lands,  or  tenements,  and  who 
had  never  either  exercised,  or  claimed  to  exercise,  rights  of  common  on 
the  said  common  and  waste,  did  declare  that  the  said  closes  in  which, 
&c,  were  parcel  of  the  said  common  and  waste,  and  were  waste  of  the 
manor.  Objection  as  before;  and  rejection  of  the  evidence:  and 
exception. 

Judgment  having  been  entered  for  the  defendant  in  the  Court  of 
Queen's  Bench,  error  was  brought  in  the  Exchequer  Chamber.    Joinder 

*7961  in  err0r"  - 

J       *The  case  was  argued  in  this  vacation.(a) 

T.  F.  Hilts,  for  the  plaintiff  in  error  (the  plaintiff  below).  First,  the 
evidence  was  admissible ;  secondly,  it  was  not  necessary  to  introduce  it 
by  showing  actual  user  of  the  locus  in  quo. 

First :  the  boundaries  of  manors  and  parishes  may  be  proved  by  eri- 
dence  of  reputation,  on  the  ground  of  the  publicity  of  the  rights  affected 
by  the  boundary :  that  such  publicity  is  the  circumstance  which  renders 
the  evidence  admissible  appears  from  a  series  of  cases  including  Weeks 
v.  Sparke,  1  M.  &  S.  679  (E.  C.  L.  R.  vol.  28),  and  Crease  v.  Barrett, 
1  C.  M.  &  R.  919,f  S.  C.  5  Tyrwh.  458.  And  it  appears  from  those 
cases  that  the  public,  for  this  purpose,  does  not  necessarily  mean  all  the 
subjects  of  the  realm,  but  that  the  rule  applies  where  a  great  number  of 
persons  are,  from  the  nature  of  their  rights,  interested  in  the  question. 
in  Weeks  v.  Sparke,  a  common  by  prescription,  as  appurtenant  to  a 
messuage,  was  pleaded ;  the  answer  was  that  the  right  of  common  was 
qualified  by  the  fact  that  several  persons,  including  the  plaintiff,  had 
a  right  at  certain  times  of  the  year  to  till  the  common  and  hold  it 
in  severance  :  this  right  in  the  plaintiff  was  pleaded  as  prescriptive, 
in  right  of  a  messuage.  It  was  held  that,  in  support  of  this  replica- 
tion, evidence  of  reputation  might  be  given.  The  objection  to  the 
evidence  was  that  the  right  was  not  a  general  but  a  limited  right:  but 
the  evidence  was  admitted  because,  though  one  person  insisted  upon  it 
in  the  particular  instance,  a  multitude  of  persons  stood  in  pari  jure  in 
opposition  to  the  right  set  up  by  the  replication.(o)  In  Crease  v.  Barrett, 
1  C.  M.  &  R.  919, f  S.  C.  5  Tyrwh.  458,  the  judgment  of  the  Court  clearly 
*7Q71  *exten<*8  ^e  meaning  of  the  word  "  public"  to  cases  where  a 
-■  limited  number  of  the  subjects  of  the  realm  are  interested ;  only, 

(a)  Jane  13th.    Before  Maule,  Crbsswell,  and  Talfourd,  J*.,  and  Parke,  Aldiwoj,  ud 
Platt,  Bs. 
(6)  See  p.  687. 
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in  the  case  of  this  limited  publicity*  the  class  of  persons  whose  hearsay 
may  be  received  appears  to  be  limited  also.     This  principle  will  appear 
from  the  different  questions  upon  which  the  evidence  has  been  admitted. 
In  Ireland  v.  Powell,  Peake's  Ev.  13,  it  was  ruled  that  hearsay  was  ad- 
missible to  show  that  a  particular  spot  was  within  a  parish  boundary, 
though  it  could  not  be  shown  by  hearsay  that  houses  stood  on  any  given 
spot.     That  case  was  approved  of  in  Rex  v.  Antrobus,  2  A.  &  E.  788, 
795  (E.  C.  L.  R.  vol.  29).    Weeks  v.  Sparke,  1  M.  &  S.  679  (E.  C.  L. 
R.  vol.  28),  was  acted  upon  recently  in  Prichard  ».  Powell,  10  Q.  B. 
589,  604  (E.  C.  L.  R.  vol.  59),  where  the  question  was  as  to  a  right  of 
common  pur  cause  de  vicinage.     In  Regina  v.  Lady  H.  B.  M.  Sutton, 
8  A.  &  E.  516  (E.  C.  L.  R.  vol.  85),  the  defendants  were  charged  with 
the  repair  of  a  bridge  ratione  tenurae ;  it  was  held  that  they  might  show 
by  an  old  verdict  (which  was  considered  to  be  in  the  nature  of  reputa- 
tion) that  a  party  unconnected  with  the  defendants  had  formerly  been 
acquitted  of  such  liability.     (Tarke,  B.     The  repair  of  the   bridge 
touched  a  public  right.]     It  did  so,  inasmuch  as  the  question  was  be- 
tween a  numerous  class  of  persons,  the  inhabitants  of  the  county,  and 
the  defendant :  here  the  boundary  of  the  waste  determines  the  right  of 
the  commoners.     In  Pim  v.  Currell,  6  M.  &  W.  234,  f  the  Court  clearly 
thought  that  reputation  would  be  evidence  of  a  right  of  ferry :  it  is  true 
that  there  all  the  subjects  of  the  realm  were  interested  in  the  question : 
the  case,  however,  shows  that  the  doctrine  of  hearsay  becoming  admissi- 
ble in  consequence  of  the  publicity  of  the  interest  is  not  confined  to 
questions  of  boundary ;  *and  it  follows  that  the  evidence  is  not  r*70o 
more  applicable  to  one  kind  of  public  boundary  than  another.  *- 
Nicholls  v.  Parker(a)  seems  to  be  the  first  instance  of  its  application  to 
the  boundary  of  a  manor.     In  Thomas  v.  Jenkins,  6  A.  &  E.  525  (E.  0. 
L.  R.  -vol.  33),  it  was  applied  to  the  boundary  between  two  hamlets. 
[Maulb,  J.     Were  these  vills,  as  well  as  hamlets?]     That  does  not 
appear.     In  Evans  v.  Rees,  10  A.  &  E.  151  (E.  C.  L.  R.  vol.  37),  the 
evidence  (an  award)  was  rejected  because  it  did  not  amount  to  reputa- 
tion.     In  Doe  dem.  Padwick  v.  Skinner,  3  Exch.  84, f  evidence  of  repu- 
tation was  not  admitted  in  support  of  the  proof  of  title  to  land,  parcel 
of  a  manor ;  and  the  express  ground  of  rejection  was  that  the  reputation 
went  merely  to  show  the  extent  of  the  manor.     In  Brisco  v.  Lomax,  8 
A.  &  E.  198  (E.  C.  L.  R.  vol.  35),  reputation  was  admitted  as  evidence 
of  the  boundary  of  a  manor  which  was  shown  to  be  conterminous  with  a 
county.     Assuming,  then,  that  the  publicity  of  the  right  makes  reputation 
admissible  as  evidence  of  the  boundaries  of  counties,  manors,  and  parishes, 
it  most  be  admissible  whenever  any  public  right  is  in  question  ;  inasmuch 
as  the  principle  upon  which  the  admissibility  has  been  established  is  uncon- 
nected with  any  peculiarity  in  the  legal  qualities  of  counties,  manors,  or 

(a)  Note  to  Doe,  Lessee  of  Didsbu-y  v.  Thomas,  14  East,  331. 
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parishes.  The  boundary  in  question  here  is  not  that  of  the  whole  manor, 
but  of  a  part,  the  lord's  waste.  But  the  waste  itself,  as  distinguished  from 
the  rest  of  the  manor,  has  the  character  of  publicity  as  completely  as  the 
manor  itself  has  as  distinguished  from  what  is  not  the  manor.  The  waste 
acquires  its  peculiar  character  here  exclusively  from  that  which  is  public 
concern,  the  being  cornmonable.  The  question,  what  is  the  waste,  is  really 
*7QQ1  **ne  qae8t*on>  wnat  '8  tne  district  liable  to  the  public  right  of 

J  common.  Nothing  else,  as  far  as  this  record  shows,  defines  it 
That  the  waste,  whatever  its  limits  are,  is  subject  to  the  public  right 
appears  by  the  bill  of  exceptions :  the  question  as  to  its  limits  is  therefore 
one  of  public  interest.  This  is  illustrated  by  the  case  of  Barnes  v. 
Mawson,  1  M.  &  S.  77  (E.  G.  L.  R.  vol.  28),  which  is  not  distinguishable 
from  the  present.  There  the  defendant  insisted  upon  a  division  of  land 
within  a  manor,  under  the  lord  of  which  he  made  claim,  into  old  land 
and  new  land,  the  new  land  being  that  which  formerly  had  been  waste; 
and  it  was  held  that  he  might  show  both  the  fact  of  the  division  and  the 
boundary  between  the  two  sorts  of  land  by  parol  evidence,  that  is,  as  the 
report  shows,  by  reputation.  Lord  Ellenborough  there  said :  (p.  81) 
"As  to  the  reputation  that  the  estate  was  always  termed  new  land,  the 
evidence  was  admissible,  in  the  same  way  as  concerning  the  boundaries 
of  a  manor,  to  show  what  was  the  boundary  of  the  new  land  within  the 
ambit  of  which  this  particular  estate  was  included."  Woolway  v.  Rowe, 
1  A.  &  E.  114  (E.  C.  L.  R.  vol.  28),  where  the  lord's  perambulation 
was  given  in  evidence,  on  his  behalf,  of  the  boundary  of  the  waste  of 
his  manor,  against  a  party  claiming  part  of  the  alleged  waste  as  bis  own 
soil,  is  also  an  authority  for  the  plaintiff.  [Parke,  B.  Was  that  as 
evidence  of  an  act  of  ownership,  or  of  reputation  ?]  It  is  true  that 
perambulations  have  sometimes  been  treated  as  acts  of  ownership,  and 
sometimes  as  evidence  of  reputation  ;  but  the  more  correct  view  seems 
to  be  the  latter,  because  the  perambulation  does  not  take  place  on  the 
ftfn  actual  land,  but  only  on  its  boundary,  and  is  therefore  *not  an 

J  user.  If  it  be  objected  that  here  the  issue  between  the  parties 
was  not  as  to  the  public  right,  but  only  as  to  the  boundaries  of  the  estates 
of  two  individuals,  the  answer  is  that  the  evidence  is  offered  for  the 
purpose  of  establishing  the  limits  of  that  which  is  matter  of  public 
right :  what  use  is  afterwards  to  be  made  of  the  fact  that  these  limits 
are  as  asserted  is  immaterial  to  the  question  of  admissibility.  In  almost 
all  the  cases  which  have  been  cited  the  public  right  was  not  the  point 
immediately  in  issue  in  the  cause,  but  was  relied  upon  as  subsidiary  evi- 
dence of  the  private  right.  The  very  objection  was  made  in  Thomas  r. 
Jenkins,  6  A.  k  E.  525  (E.  C.  L.  R.  vol.  33),  where  the  question  at 
issue  was,  whether  the  locus  in  quo  belonged  to  the  plaintiff  or  not :  but, 
it  appearing  that  the  boundary  of  the  plaintiff's  land  was  identical  with 
the  boundary  of  the  hamlet,  the  Court  admitted  the  evidence  of  repu- 
tation of  the  boundary  of  the  hamlet,  Coleridge,  J.,  saying,  "  I  never 
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heard  that  a  fact  was  not  to  be  proved  in  the  same  manner  when  sub* 
gidiary,  as  when  it  is  the  very  matter  in  issue.  If  the  fact  here  was 
relevant,  I  think  it  was  to  be  proved  in  the  ordinary  way."  So  in 
Brisco  v.  Lomax,  8  A.  &  E.  168  (E.C:  L.  R.  vol.  35),(a)  the  im- 
mediate issue  was  as  to  the  boundary  of  the  estates  of  two  individuals : 
bat,  when  it  appeared  that  this  boundary  was  identical  with  the  boundary 
between  two  manors  and  two  counties,  evidence  of  reputation  was  given 
as  to  the  latter  boundary  as  a  step  to  establishing  the  former.  Davies 
p.  Lewis,  2  Ghitt  Rep.  535,  as  reported,  is  also  a  very  strong  authority 
for  the  plaintiff:  but  it  seems  questionable  whether  the  ruling  there  can 
be  maintained. 

Secondly,  it  was  not  necessary  to  lay  a  foundation  *for  this 
evidence  by  showing  acts  of  user  in  the  particular  locus  in.  quo. 
The  strongest  authority  in  support  of  the  objection  is  Weeks  v.  Sparke, 
1  M.  &  S.  679  (K  G.  Ii.  R.  vol.  28),  where  both  Ls  Blanc,  J.,  and 
Dampier,  J.,  distinctly  asserted  the  necessity  of  proving  acts  of  user  as 
a  foundation  for  evidence  of  reputation.  It  is  not  easy  to  see  how  this 
can  be  necessary,  if  reputation  be  admissible  at  all,  except  as  adding 
weight  to  the  evidence.  Perhaps  it  will  be  found  that  the  doctrine  has 
never  been  laid  down  where  the  question  was  one  of  boundary,  but  only 
where  it  was  one  of  a  right  to  do  some  act.  Such  a  right  has  no  existence 
except  by  the  act  which  puts  it  in  ure ;  a  reputation  of  the  right  is,  in 
effect,  a  reputation  of  the  act  having  been  done :  whereas  a  boundary  is 
a  distinct  geographical  fact  which  may  have  existed  from  time  immemorial 
without  being  connected  with  any  act.  Something  like  this  view  is 
suggested  in  1  Starkie  on  Evidence,  33  (3d  ed.).  "If  the  reputation  or 
tradition  relate  to  the  exercise  of  a  right  or  privilege,  it  should  be  sup- 
ported by  proof  of  acts  of  enjoyment  of  such  right  or  privilege  within 
the  period  of  living  memory ;  and  when  that  foundation  has  been  laid, 
then,  inasmuch  as  there  cannot  be  any  witnesses  to  speak  to  acts  of  en- 
joyment beyond  the  time  of  living  memory,  evidence  is  to  be  admitted 
from  old  persons  conversant  with  the  neighbourhood  where  the  right  is 
claimed,  of  what  they  have  heard  other  old  persons,  who  were  in  a 
situation  to  know  what  the  rights  were,  say  concerning  them."  If  this 
distinction  be  not  sound,  it  is  enough  to  say  that  Weeks  v.  Sparke,  on 
this  point,  is  distinctly  overruled  in  Grease  v.  Barrett,  1  C.  M.  &  R. 
919,  930,f  S.  C.  5  TyrwL  458,  471,  2.(6)      *The  case  last 


mentioned  has  not  been  questioned :  and  it  is  remarkable  that 


[*802 


Mr.  Starkie  lays  down  the  law  in  conformity  with  it,  though  inconsist- 
ently with  the  passage  before  cited.  "  It  is  not  essential  to  the  reception 
of  such  evidence,  where  it  is  adduced  in  proof  of  a  right,  that  a  foun- 
dation should  previously  have  been  laid  by  evidence  of  enjoyment,  but 

(a)  See  p.  214. 

(4)  See  Regina  v.  Lady  H.  B.  M.  Sutton,  8  A.  *  E.  623  (E.  C.  L.  R.  vol  35),  and  note  (c), 
ibid. 
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without  such  proof,  evidence  of  this  kind  is  of  little  weight."    (Vol.  i. 
p.  183.) 

An  objection  was  made  at  the  trial,  and  now  appears  in  the  defend- 
ant's points,  that  the  tenants  whose  declaration  was  offered  in  evidence 
were  interested  to  support  the  right  of  common.  It  is  not  necessary  to 
discuss  this  objection,  because  it  appears  by  the  bill  of  exceptions  that 
evidence  of  declarations  of  parties  not  tenants  was  also  rejected.  Bat 
the  objection  is  untenable.  It  was  disregarded  in  Nicholls  v.  Parker, 
14  East,  331.  In  the  judgment  of  the  Court  in  Crease  v.  Barrett,  1  C. 
M.  &  R.  919,t  S.  C.  5  Tyrwh.  458,  it  is  pointed  out  that  the  parties  in- 
terested are  peculiarly  those  whose  declarations  constitute  the  proper 
evidence  of  reputation,  on  the  ground  of  their  knowledge.  The  decla- 
rations here  offered  were  (if  that  be  important)  made  before  there  was 
lis  mota.  [Maulb,  J.  Some  twenty-five  years  ago,  this  point  was  much 
debated  in  the  Court  of  Exchequer :  and  it  was  considered  tnat  the  only 
persons  who  are  likely  to  trouble  themselves  about  such  questions  are 
those  who  have  some  interest  in  them.] 

Martin,  contnL  The  attempt  here  is  to  give  the  declarations  of  de- 
ceased parties  in  evidence  for  the  purpose  of  showing  to  which  of  two 
+r*nn-y  individuals  a  particular  *close  belongs,  or  what  is  the  boundary 
■■  between  the  lands  of  two  individuals.  The  right  of  common, 
which  is  said  to  be  public,  is,  "for  anything  that  appears,  merely  the 
private  prescriptive  rights,  independent  of  each  other,  of  a  certain 
number  of  persons,  it  is  not  said  how  many.  It  is  not  stated  that  they 
are  copyholders,  nor  that  the  right  is  customary.  Reputation  is  no 
doubt  admissible  as  evidence  of  a  parochial  or  manorial  boundary,  or 
of  rights  properly  called  public,  but  not  as  evidence  of  private  rights. 
Suppose  the  present  defendant  had  brought  an  action  of  trespass  quare 
clausum  fregit,  for  a  trespass  on  this  locus  in  quo,  against  a  party  who 
justified  under  the  right  of  common ;  and  that  some  right  of  common 
was  admitted,  but  it  was  a  question  whether  it  extended  to  the  locus  in 
quo :  could  it  be  shown  that  another  person,  who  had  also  some  right 
of  common,  had  declared  that  his  own  right  extended  over  the  locus  in 
quo  ?  Even  the  proof  that  the  defendant's  land  was  commonable  would 
not  assist  the  plaintiff  here,  because,  if  the  lord  had  granted  part  of  his 
waste  to  the  defendant  subject  to  the  existing  right  of  common,  the  right 
of  common  and  the  title  of  the  defendant  would  not  be  inconsistent. 

It  is  to  be  observed  that  the  Courts  have  always  shown  much  reluctance 
to  admit  evidence  of  reputation.  At  one  time,  it  seems  that  different 
rules  were  supposed  to  prevail  on  different  circuits,  and  evidence  of  this 
sort  was  thought  to  be  admissible  or  not  according  to  the  circuit  on 
which  the  case  occurred.  In  Morewood  v.  Wood,(a)  Lord  Kenyon  held 
that  evidence  of  reputation  could  not  "  apply  to  private  titles,  either 

(a)  Note  to  Doe,  Lessee  of  Didsbury,  v.  Thomas,  14  East,  327. 
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♦with  regard  to  particular  customs  or  private  prescriptions ;"  and  r#Qrt4 
Ashhurst,  J.,  agreed.  Buller,  J.,  agreed  that  evidence  of  *- 
reputation  ought  not  to  be  received  "  except  a  foundation  be  first  laid 
by  other  evidence  of  the  right."  That  qualification  it  certainly  is  not 
easy  to  uphold.  [Parke,  8.  I  believe  we  are  all  agreed  that  the  want 
of  proof  of  an  actual  user  affects  only  the  value  of  the  evidence.]  It 
does  not  appear  here  that  the  right  is  a  general  right  claimed  by  the 
tenants  of  the  manor  in  that  character.  [Aldersox,  B.  There  may 
have  been  distinct  grants  to  each  tenant.  Talfourd,  J.  And  it  doe? 
not  appear  that  the  rights  are  the  same.]  Nor  does  it  appear  that  the 
tenants  of  the  manor  had  any  general  right  at  all,  or  that  the  right,  what- 
ever it  was,  extended  over  the  whole  waste.  Clothier  v.  Chapman  (a) 
is  directly  in  point.  There  evidence  of  reputation  of  a  boundary  of  a 
waste  was  rejected,  because  the  question  was  between  one  person's 
private  property  and  another's.  In  Richards  v.  Bassett,  10  B.  &  C. 
657,  663  (E.  C.  L.  R.  vol.  21),  the  evidence  of  reputation  was  rejected 
because  the  declaration  was  post  litem  motam :  but  Littledale,  J., 
said:  "Besides,  the  question  in  the  cause  was,  Whether  an  individual 
had  a  right  to  the  soil  itself,  or  only  a  right  of  common  over  it.  Now, 
although  reputation  be  admitted  in  evidence  in  questions  concerning 
public  rights,  it  is  by  no  means  clear  that  it  is  admissible  in  questions  of 
prescriptive  rights  merely  private.  In  Reed  v.  Jackson,  1  East,  355,  a 
verdict  against  one  defendant  in  trespass  upon  an  issue  of  a  justification 
of  a  public  right  of  way  negativing  such  right,  was  held  to  be  evidence 
in  trespass  for  breaking  and  entering  the  same  close  against  another 
•defendant,  who  justified  under  the  same  right ;  and  Lawrence,  r^«. 
J.,  there  said  that  reputation  would  have  been  evidence  as  to  the 
right  of  way  in  this  case ;  a  fortiori,  therefore,  the  finding  of  twelve  men 
upon  their  oath  ;  and  Lord  Kenyon  agreed  that  reputation  was  evidence 
with  respect  to  public  rights  claimed  as  in  that  case ;  but  not  with  respect 
to  private  rights.  So  in  this  case,  where  the  question  was,  whether 
the  plaintiff  had  a  right  to  the  soil,  it  seems  to  me  that  reputation  was 
not  admissible  to  show  that  he  had  a  right  of  common  only."  In  Barnes 
*.  Mawson,  1  M.  k  S.  77  (E.  C.  L.  R.  vol.  28),  and  in  Weeks  v.  Sparks, 
1  M.  &#S.  679  (E.  C.  L.  R.  vol.  28),  it  seems  that  the  evidence  would 
not  have  been  admitted  had  there  not  also  been  evidence  of  user.  In 
the  former  of  these  cases  it  is  not  easy  to  see  how  reputation  was  admis- 
sible at  all :  for,  that  a  part  of  the  manor  was  called  New  land,  was  a 
fact,  and  not  a  matter  of  public  right.  But  the  point  was  determined 
in  a  very  summary  way,  with  little  discussion.  The  latter  case  was  de- 
termined according  to  the  practice  of  the  particular  circuit :  and  Lord 
Ellenborough  clearly  considered  that  there  was  no  settled  rule  of  law. 
Rex  v.  Antrobus,  2  A.  &  E.  793  (E.  C.  L.  R.  vol.  29),  is  in  favour  of 
the  defendant ;  for  there,  though  the  custom  in  question  related  to  a 

(a)  Note  to  Doe,  Leuee  of  Didabury,  v.  fhomas,  14  East,  331. 
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public  matter, — whether  the  county  or  the  corporation  ought  to  execute 
convicts  sentenced  to  death, — yet,  the  question  being  between  indivi- 
duals, the  evidence  of  reputation  was  rejected.  In  Rex  v.  Lady  H.  B. 
M.  Sutton,  8  A.  &  E.  516  (E.-C.  L.  R.  vol.  35),  the  right  in  question 
was  strictly  a  public  right,  and  the  evidence  was  properly  admitted ;  as 
it  was  in  Prichard  v.  Powell,  10  Q.  B.  589  (E.  C.  L.  R.  vol.  59),  the 
right  of  common  pur  cause  *de  vicinage  being  a  public  right, 
or,  more  properly,  an  excuse  for  trespass,  existing  by  custom. 
Thomas  v.  Jenkins,  6  A.  &  E.  525  (E.  C.  L.  R.  vol.  33),  was  a  case  of 
the  boundary  of  a  hamlet ;  Briscoe  v.  Lomax,  8  A.  &  E.  198  (E.  C.  L. 
R.  vol.  35),  of  the  boundary  of  a  manor  which  was  also  the  boundary 
of  the  county.  But  in  Crease  v.  Barrett,  1  C.  M.  &  R.  919,  f  S.  C.  5 
Tyrwh.  458,  the  declarations  of  the  deceased  lord  of  a  manor  were  not 
admitted,  in  the  character  of  reputation,  because  "  he  was  not  speaking 
of  the  boundaries  of  the  manor,"  "  but  he  spoke  only  of  his  own  waste." 
[Parke,  B.  If  evidence  of  reputation  be  admissible  on  the  ground 
of  publicity,  it  would  seem  to  follow  that  primfi,  facie  the  evidence  of  any 
deceased  person  would  be  admissible.  But  the  Courts  have  qualified  the 
generality  of  this  view,  by  requiring  that  such  deceased  person  should 
be  in  some  way  connected  with  the  subject  of  inquiry :  for  this,  residence 
seems  to  be  enough,  as  was  allowed  in  The  Duke  of  Newcastle  t».  The 
Hundred  of  Broxtowe,  4  B.  &  Ad.  273  (E.  C.  L.  R.  vol.  24).]  No 
stress  is  laid  on  that  objection,  which  goes  rather  to  the  weight  than 
the  admissibility.  And  Crease  v.  Barrett  appears  to  show  that  it  is  not 
necessary  to  prove  acts  of  user  as  a  foundation  for  evidence  of  reputation. 
T.  F.  Ellis,  in  reply.  It  cannot  be  material  whether  the  common 
here  was  enjoyed  as  appendant  or  as  appurtenant  by  prescription :  the 
admissibility  of  the  evidence  depends  upon  the  publicity  of  the  interest,  as 
occasioning  general  notoriety.  It  was  not  even  left  to  the  jury  to  admit 
the  evidence  if  they  believed  that  the  common  was  appendant.  [Tal- 
FOURD,  J.  Is  not  the  Judge  first  to  be  satisfied  of  the  fact  which  makes  the 
*8071  *ev^ence  admissible,  and  then  to  leave  its  effect  to  the  jury?] 
That  is  so,  if  the  functions  of  the  Judge  are  in  such  a  case  analo- 
gous to  those  which  he  exercises  where  a  question  arises  whether  second- 
ary evidence  is  made  admissible  by  notice  to  produce  given  in  due  time. 
But  here  the  jury  might  have  been  told  not  to  regard  the  evidence  unless 
they  believed  the  fact  on  which  its  admissibility  depended;  as  was 
recently  done  by  Coleridge,  J. (a)  But,  even  supposing  the  rights  of 
the  several  tenants  here  to  be  independent  and  prescriptive,  that  in  which 
they  take  an  interest  is  the  question  common  to  all  the  rights,  the  boun- 
dary of  the  waste :  and  that  constitutes  a  publicity  sufficient  to  satisfy 
the  rule.  In  Weeks  v.  Sparke,  1  M.  &  S.  679  (E.  C.  L.  R.  vol.  28), 
the  right  was  prescriptive,  in  a  certain  number  of  persons,  not  universal. 

(a)  Dv  e   iem.  Molesworth  v.  Sleeman,  9  Q.  B.  298  (E.  C.  L.  R.  vol.  58).     But  see  Doe  dtm. 
Jenkina  r.  Davies,  10  Q.  B.  814  {E.  C.  L.  R.  vol.  59). 
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A  custom,  however,  for  all  tenants  might  originate  in  grant,  as  was 
observed  by  Heath,  J.,  in  Fitch  v.  Rawling,  2  H.  Bl.  893,  399;  and  a 
prescription  implies  a  grant  also.  [Cresswell,  J.  There  would  be 
difficulty  as  to  that  now.  Maule,  J.  Nothing  of  that  sort,  according 
to  the  law  as  it  now  stands,  could  be  shown  by  a  grant  within  the  time 
of  legal  memory.]  It  is  enough  here  that  the  right  is  exercised  by  ten- 
ants of  the  manor  in  the  common  character  of  tenants,  in  respect  of  the 
tenancy.  Barnes  v.  Mawson,  1  M.  &  S.  77  (E.  G.  L.  R.  vol.  28),  has 
not  been  distinguished.  Stress  has  been  laid  upon  the  opinions  of  Lord 
Kenyon  and  Ashhurst,  J.,  in  Morewood  v.  Wood,  14  East,  327:  but  the 
Court  there  was  equally  divided ;  and  the  doctrine  finally  established  has 
been  that  which  was  upheld  by  the  other  two  *  Judges.  Even  rj|ton« 
were  that  not  bo,  it  is  important  to  recollect  that  the  Courts  for-  *• 
merly  took  a  more  jealous  and  less  liberal  view  of  the  admissibility  of 
evidence  than  would  now  be  adopted.  In  Clothier  v.  Chapman,  14  East, 
331,  the  evidence  was  offered  merely  to  show  the  boundary  between  the 
private  estates  of  two  individuals :  no  public  right  entered  into  the  ques- 
tion of  the  boundary  at  any  stage.  Had  there  been  such  public  rights, 
the  boundary  between  the  two  estates  might  have  been  proved  by  repu- 
tation, as  in  Thomas  v.  Jenkins,  6  A.  &  E.  525  (E.  C.  L.  R.  vol.  33), 
and  Brisco  v.  Lomax,  8  A.  &  E.  198  (E.  C.  L.  R.  vol.  85).  In  Richards 
v.  Bassett,  10  B.  &  C.  657  (E.  C.  L.  R.  vol.  21),  the  declarations  were 
rejected  as  made  post  litem  motam :  the  extrajudicial  remarks  of  Lit- 
iledale,  J.,  apply  to  cases  where  the  reputation  is  as  to  a  private  right. 
In  Rex  v.  Antrobus,  2  A.  &  E.  793  (E.  C.  L.  R.  vol.  29),  the  persons 
whose  declarations  were  rejected  do  not  appear  to  have  had'  any  means 
of  knowledge,  as  the  tenants  in  this  instance  had.  It  is  suggested  that 
the  existence  of  the  waste  in  the  locus  in  quo  is  compatible  with  the  right 
of  the  defendant  to  the  soil,  inasmuch  as  the  lord  may  have  granted  it 
away.  He  might  so :  but  the  evidence  was  not  the  less  to  be  submitted 
to  the  jury.  Cur.  adv.  vult. 

Parke,  B.,  in  this  vacation  (July  8th),  delivered  the  judgment  or*  the 
Court. 

The  question  in  this  case  is,  whether  my  brother  Platt  was  right  in 
rejecting  evidence  of  reputation,  offered  on  the  trial  before  him,  to  show 
the  title  of  the  lord  of  the  manor  of  Ogmore  to  certain  lands  within  the 
ambit  of  the  manor. 

♦The  evidence  was,  that  there  were  very  many  lands  and  tene-  r*n0Q 
ments  held  of  the  manor,  the  tenants  whereof,  in  respect  of  those  L 
knds,  had  always  exercised  rights  of  common  for  all  their  commonable 
cattle  on  a  certain  waste,  adjoining  to  which  was  the  locus  in  quo ;  and 
that  deceased  persons,  being  such  tenants^  and  exercising  such  rights 
ante  litem  motam,  declared  that  the  locus  in  quo  was  parcel  of  the  waste. 
Another  description  of  evidence  was,  that  certain  deceased  residents  m 

vol.  xv.— 60  2  R  2 


809  LORD  DUNRAVEN  *.  LLEWELLYN.  T.  V.  1850. 

the  manor  had  made  similar  declarations.  No  evidence  was  given  of 
the  exercise  of  the  rights  of  those  tenants  over  the  locus  in  quo.  My 
brother  Platt  rejected  the  evidence,  and,  we  think,  rightly. 

In  the  course  of  the  argument  we  intimated  our  opinion  that  the  want 
of  evidence  of  acts  of  enjoyment  of  the  rights  did  not  affect  the  admis- 
sibility of  the  evidence,  but  only  its  value  when  admitted.  We  also 
stated  that  no  objection  could  be  made  to  the  evidence  on  the  ground 
that  it  proceeded  from  persons  who  had  not  competent  knowledge  upon 
the  subject,  or  from  persons  who  were  themselves  interested  in  the  ques- 
tion. The  main  inquiry  was,  whether  this  was  a  subjopt  of  a  sufficiently 
public  nature  to  justify  the  reception  of  hearsay  evidence  relating  to  it. 

If  this  question  had  been  one  in  which  all  the  inhabitants  of  the 
manor,  or  all  the  tenants  of  it,  or  a  particular  district  of  it,  had  been 
interested,  reputation  from  any  deceased  inhabitant,  or  tenant,  or  even 
deceased  residents  in  the  manor,  would  have  been  admissible,  such  resi- 
dents having  presumably  a  knowledge  of  such  local  customs ;  and,  if 
there  had  been  a  common  law  right  for  every  tenant  of  the  manor  to 
have  common  on  the  wastes  of  it,  reputation  from  any  deceased  tenant 
*fti  m  a8  *°  *^e  ex*ent  °f  *tno8e  wastes,  and  therefore  as  to  any  particn- 
J  lar  land  being  waste  of  the  manor,  would  have  been  admissible. 
But,  although  there  are  some  books  which  state  that  common  appendant 
is  of  common  right,  and  that  common  appendant  is  the  common  law  right 
of  every  free  tenant  in  the  lord's  wastes,  for  example,  note  (I)  to  Mellor 
v.  Spateman,  1  Wms.  Saund.  346  d  (6th  ed.),  Bennett  v.  Reeve,  Willes, 
227,  281,  Com.  Dig.  Common  (B),  it  is  not  to  be  understood  that  every 
tenant  of  a  manor  has  by  common  law  such  a  right,  but  only  that  cer- 
tain tenants  have  such  a  right,  not  by  prescription,  but  as  a  right  by 
common  law,  incident  to  the  grant. 

This  is  explained  in  Lord  Coke's  Commentaries  on  the  statute  of 
Merton,(a)  2  Inst.  85.  He  says :  "  By  this  recital"  (of  that  statute) 
"  a  point  of  the  ancient  common  law  appeareth,  that  when  a  lord  of  a 
manor  (whereon  was  great  waste  grounds)  did  enfeoff  others  of  some 
parcels  of  arable  land,  the  feoffees  ad  manutenend.  servitium  socce,  should 
have  common  in  the  said  wastes  of  the  lord  for  two  causes.  1.  As  inci- 
dent to  the  feoffment,  for  the  feoffee  could  not  plough,  and  manure  his 
ground  without  beasts,  and  they  could  not  be  sustained  without  pasture, 
and  by  consequence  the  tenant  should  have  common  in  the  wastes  of  the 
lord  for  his  beasts,  which  do  plough  and  manure  his  tenancy,  as  append- 
ant to  his  tenancy,  and  this  was  the  beginning  of  common  appendant. 
The  second  reason  was  for  maintenance  and  advancement  of  agriculture! 
and  tillage,  which  was  much  favoured  in  law."  The  same  law  is  laid 
down  by  Coke  and  Foster,  1  Rol.  Abr.,  396,  1.  45,  tit.  Common  (C), 
pi.  4. 

(a)  Stat  20  H.  S,  o.  4. 
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This  right,  therefore,  is  not  a  common  right  of  all  *tenants,  but  r*o11 
belongs  only  to  each  grantee,  before  the  statute  of  quia  em j  tores,  *- 
of  arable  land,  by  virtue  of  his  individual  grant,  and  as  an  incident 
thereto ;  and  it  is  as  much  a  peculiar  right  of  the  grantee  as  one  derived 
by  express  grant,  or  by  prescription,  though  it  differs  in  its  extent,  being 
limited  to  such  cattle  as  are  kept  for  ploughing  and  manuring  the  arable 
land  granted,  and  as  are  of  a  description  fit  for  that  purpose ;  whereas 
the  right  by  grant  or  prescription  has  no  such  limits,  and  depends  on 
the  will  of  the  grantor. 

We  are  therefore  of  opinion  that  this  case  is  precisely  in  the  same 
situation  as  if  evidence  had  been  offered  that  there  were  many  persons, 
tenants  of  the  manor,  who  had  separate  prescriptive  rights  over  the 
lord's  wastes:  and  reputation  is  not  admissible  in  the  case  of  such 
separate  rights,  each  being  private,  and  depending  on  each  separate 
prescription,  unless  the  proposition  can  be  supported,  that,  because  there 
are  many  such  rights,  the  rights  have  a  public  character,  and  the  evidence 
therefore  becomes  admissible. 

We  think  this  position  cannot  be  maintained.  It  is  impossible  to  say, 
in  such  a  case,  where  the  dividing  point  is.  What  is  the  number  of  rights 
which  is  to  cause  their  nature  to  be  changed,  and  to  give  them  a  public 
character  ? 

But  it  is  said  that  there  are  cases  which  have  decided  that,  where 
there  are  numerous  private  prescriptive  rights,  reputation  is  admissible  ; 
and  the  case  of  Weeks  v.  Sparke,  1  M.  &  S.  679  (E.  C.  L.  R.  vol.  28), 
is  relied  upon  as  establishing  that  proposition.  The  reasons  given  by 
the  different  Judges  in  that  case  would  certainly  not  be  *satis- 


factory  at  this  day ;  some  putting  it  on  the  ground  of  the  custom 
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of  the  circuits,  some  upon  the  ground  that  where  there  was  proof  of  the 
enjoyment  of  the  right  reputation  was  admissible.  Both  these  reasons 
are  now  held  to  be  insufficient.  It  may  be  that  the  evidence  admitted 
was  that  of  reputation  from  deceased  commoners,  which  would  be  admis- 
sible, on  the  same  principle  that  the  statement  of  a  deceased  person  in 
possession  of  land,  abridging  or  limiting  his  interest,  is  admissible :  but 
that  reason  does  not  apply  to  the  present  case,  because  the  statements 
are  used  to  extend,  not  to  limit,  the  rights.  It  was  also  said  that  the 
case  of  Weeks  v.  Sparke,  1  M.  &  S.  679  (E.  C.  L.  R.  vol.  28),  had  since 
been  sanctioned  by  the  Court  of  Queen's  Bench  in  that  of  Prichard  v. 
Powell,  10  Q.  B.  589  (E.  C.  L.  R.  vol.  59),  where  it  was  held  that 
reputation  was  admissible  to  prove  common  between  two  wastes  pur  cause 
de  vicinage.  But  the  claim  in  that  case  was  treated  as  a  matter  of 
immemorial  custom  (see  p.  603) :  and  reputation  in  support  of  a  custom 
is  admissible. 

We  are  of  opinion,  therefore,  that  the  evidence  of  reputation  offered 
in  this  case  was,  according  to  the  well  established  rule  in  the  modern 
cases,  inadmissible,  as  it  is  in  reality  in  support  of  a  mere  private  pre- 
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scription :  and  the  number  of  these  private  rights  does  not  make  them 
to  be  of  a  public  nature. 

Therefore  the  judgment  must  be  affirmed. 

Judgment  affirmed.(a) 

(a)  See  the  preceding  ease. 

An  ancient  boundary  cannot  generally  be  1   Watts  and  Serg.   68;  Ellicott  v.  Pear],  1 

proved  otherwise  than  by  reputation ;  conse-  McLean,  206 ;  Casey  v.  Neloes,  1  Gill,  430. 

quently,  evidence  going  to  show  that  certain  Reputation,  in  connexion  with  proof  of  sell 

lines  were  generally  reputed  to  be  the  lines  of  of  ownership,  is  available  to  establish  a  point 

a    particular  ancient    survey    is    admissible:  in   derogation  of  a  public  right:  Russell  w. 

Smith  v.  Nowells,  2  Litt  159;  Nieman  e.  Ward,  Stocking,  8  Conn.  236. 
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*The  QUEEN  v.  The  Inhabitants  of  the  County  of  BRECON. 
[February  8,  1849.] 

(In  the  Matter  of  GLASBURY  Bridge.) 

Stat.  6  k  6  W.  4>  c.  50,  repeating  stat.  13  G.  3,  e.  78,  which  enabled  a  single  justice  on  his  view 
to  present  a  highway  at  quarter  sessions  for  non-repair  (s.  24),  does  not  repeal  the  enactncst 
of  stat  43  G.  3,  c.  59,  s.  1,  extending  the  enactments  of  stat.  13  G.  3,  c.  78,  to  county  bridge! 
so  far  as  applicable  thereto :  and  a  single  justice  may  still  present  a  county  bridge. 

Presentment  of  a  county  bridge;  appearance  and  plea  of  Not  Guilty.  Special  verdict:  thatta* 
bridge  was  across  the  river  W.  in  the  parish  of  G. :  That  parish  G.  is  partly  on  the  right  bank 
and  partly  on  the  left  bank  of  the  river :  That  the  whole  of  that  part  on  the  left  bank  always 
was  in  the  county  of  R. :  That  until  stat  2  &  3  W.  4,  c  64,  the  boundary  between  the  counties 
of  B.  and  of  R.  was  the  mid-channel  of  the  river  to  a  point  in  parish  G.t  and  theuce  inland 
to  another  point  in  the  mid-channel ;  and  that  470  acres  of  parish  G.,  between  this  inland 

•  boundary  and  the  river,  and  the  part  of  the  river  from  the  one  point  to  the  other,  always,  uo- 
til  stat  2  A  3  W.  4,  c.  64,  were  in  the  county  of  R. :  That  a  portion  of  the  bridge  between  the 
right  bank  and  the  centre  of  the  river,  and  resting  upon  part  of  the  above  described  470  acres, 
was  out  of  repair :  and  the  doubt  referred  to  the  Court  was,  whether  the  defendants  were  Guilty. 
By  stat  2  A  3  W.  4,  c.  64,  and  stat  7  <fc  8  Vict  c.  61,  the  isolated  portions  of  counties,  de- 
scribed in  schedule  (M.)  to  stat  2  k  3  W.  4,  c.  64,  are  annexed,  for  all  purposes,  to  the  counties 
respectively  mentioned  in  the  fourth  oolumn  of  the  schedule.  The  schedule  describes  "  part 
of  parish  G.M  as  being  an  isolated  part  of  B.,  locally  situate  in  B.  er  R.,  and  to  He  annexed 
to  B.  The  verdict  stated  that  there  was  no  part  of  parish  G.  to  which  this  description  could 
apply,  if  not  to  the  470  acres.    Held : 

1.  That  the  description  in  the  schedule  must  be  understood  to  apply  to  the  470  acres  which  had 
been  part  of  the  connty  of  R.,  and  that  the  statute  made  it  part  of  the  county  of  B., 
and  made  the  mid-channel  the  boundary  between  the  counties. 

2.  That  the  liability  to  repair  the  bridge  within  this  part  of  G.  Was,  as  an  incident  to  die  change, 
transferred  to  the  inhabitants  of  B. 

At  the  general  quarter  sessions  for  the  connty  of  Brecon,  October, 
1847,  Richard  Venables,  D.  D.,  &c,  a  justice  of  the  said  county,  upon 
his  own  view  presented,  under  his  hand  and  seal :  That  theretofore,  sod 
after  the  passing  of  stat.  7  &  8  Vict.  c.  61,  and  on,  &c,  a  bridge  called 
Glasbury  Bridge  was  a  common  and  public  bridge,  and  that  one  part 
thereof  was  situate  in  the  parish  of  Glasbury  in  the  county  of  Radnor, 
and  the  other  was  situate  in  the  same  parish  in  the  connty  of  Brecon ; 
and  that  the  part  situate  in  Brecon,  on,  &c,  and  after  the  passing 
of  stat.  7  &  8  Vict.  o.  61,  was  out  of  repair ;  and  that  the  inhabitants 


15  ADOLPHUS  &  ELLIS.  N.  S.  ^3 

of  the  county  *of  Brecon  ought  to  repair  that  part.     The  pre-  ■-„,«..  ^ 
sentment  was  removed  into  this  Court  by  certiorari ;  and  a  rule  *- 
nisi  was  obtained  to  quash  it.     In  Hilary  vacation,  1849, (a) 

Taifourdy  Serjt.,  and  Keating  showed  cause.  The  question  raised  is, 
whether  the  power  of  a  justice  to  present  a  county  bridge  out  of  repair 
has  been  taken  away  or  not.  Stat.  13  G.  3,  c.  78,  s.  24,  empowered  a 
single  justice  of  the  peace,  either  on  his  own  view  or  on  information,  to 
present  at  quarter  sessions  any  highway  or  bridge,  not  well  and  suffi- 
ciently repaired.  There  were  earlier  enactments  on  the  same  subject ; 
but  it  is  not  necessary  to  refer  to  them.  Stat.  13  G.  3,  c.  78,  related 
only  to  highways  and  to  such  bridges  as,  being  repairable  by  the  parish, 
were  in  the  nature  of  highways  ;  and  it  did  not  apply  to  county  bridges. 
Then  came  stat.  43  G.  3,  c.  59,  relating  to  county  bridges  and  other 
works  repairable  by  the  inhabitants  of  counties.  By  sections  1  and  2 
of  that  act  the  enactments  of  stat.  13  G.  3,  c.  78,  relating  to  highways, 
are  extended,  and  applied,  so  far  as  the  same  are  applicable,  to  county 
bridges  and  the  roads  at  the  ends  thereof,  as  fully  and  effectually,  and 
to  all  intents  and  purposes,  as  if  they  were  therein  particularly  repeated 
and  re-enacted.  Then  came  stat.  5  &  6  W.  4,  c.  50,  s.  1,  repealing  stat. 
13  G.  3,  c.  78.  The  contention  on  the  other  side  is,  that  the  portion 
of  stat.  43  G.  3,  c.  59,  which  gives  power  to  the  justices  to  present 
county  bridges,  similar  to  the  power  given  by  stat.  13  G.  3,  c.  78, 
as  to  highways,  is  also  repealed.  This  is  however  neither  the  letter 
*nor  the  spirit  of  stat.  5  &  6  W.  4,  c.  50.  By  sect.  5  the  word 
"highways"  in  that  act  is  declared  to  mean  bridges;  but  county  L 
bridges  are  expressly  excepted.  The  statute  leaves  the  law  as  to 
county  bridges  as  it  was ;  Begina  v.  Merionethshire,  6  Q.  B.  343  (E. 
C.  L.  R.  vol.  51). 

Alexander  and  Willes,  contriL  The  power  of  presentment  given  by 
stat.  13  G.  3,  c.  78,  s.  24,  was  not  confined  to  bridges  repairable  by  the 
parish.  The  words  are  general ;  and  sect.  23  shows  that  the  legislature 
contemplated  a  general  law  applicable  to  all  bridges,  whether  repairable 
by  the  public,  or  ratione  tenures,  or  otherwise.  But  many  of  the  enact* 
ments  of  stat.  13  G.  8,  c.  78,  are  in  terms  confined  to  highways ;  and 
stat  43  G.  3,  c.  59,  when  it  extends  the  former  enactments,  must  be 
construed  to  mean  that  such  enactments  as  did  not  already  apply  to 
bridges  should  in  future  do  so.  Sect.  64  of  stat.  13  G.  3,  c.  78,  applies 
exclusively  to  indictments  for  the  non-repair  of  highways :  and  the  de- 
cision in  Regina  v.  Merionethshire,  6  Q.  B.  843  (E.  G.  L.  R.  vol.  51), 
that  sect.  64  was  re-enacted  by  stat.  43  G.  3,  c.  59,  and  made  applicable 
to  indictments  for  non-repair  of  bridges,  is  quite  consistent  with  this  argu- 
ment. It  would  be  giving  an  unnecessary  effect  to  general  words  if  they 
were  construed  as  re-enacting  enactments  already  in  force.  One  justice, 
therefore,  might  before  stat.  43  G.  3,  c.  59,  have  presented  a  county 

(a)  February  2d.  Before  Lord  Dxhmait,  C.  J.,  and  Pattbsok,  J.  (Wiqhtman,  J.,  had  gone 
to  Chamben.) 
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Vidge ;  so  he  might  after  that  statute,  up  to  the  passing  of  stat.  5  &  6 
W.  4,  c.  50 :  but  the  power  was  given  by  stat.  13  G.  3,  c.  78,  alone ;  and 
when  that  statute  was  repealed  it  was  gone.  Stat.  5i6W.4,c.  50,  s. 
*fti  fil  ^'  *n  terTns>  abolishes  the  power  *of  presentment  as  to  highways 
-*  only :  but  s.  22  extends  all  things  in  the  act  contained,  relating 
to  highways,  to  county  bridges.  Ctir.  adv.  vult. 

LordDENMAN,  C.  J.,  on  a  subsequent  day  in  Hilary  vacation  (Febru- 
ary 8th),  1849,  delivered  judgment. 

We  are  of  opinion  that  this  case  cannot  be  distinguished  from  the 
case  of  Regina  v.  Merionethshire,  6  Q.  B.  343  (E.  C.  L.  R.  vol.  51). 
The  point  established  there  was,  that,  notwithstanding  the  repeal  of 
stat.  13  6.  3,  c.  78,  such  of  the  clauses  in  that  act  as  are  applicable  are 
still  to  be  taken  and  read  as  part  of  stat.  43  6.  3,  c.  59,  which  is  not 
repealed,  because  the  legislature  has  made  them  part  of  that  latter  act 
just  as  much  as  if  they  were  actually  written  and  printed  in  it.  Now 
sect.  24  of  stat.  13  G.  3,  c.  78,  is  applicable  to  county  bridges,  and  is 
therefore  to  be  read  as  part  of  stat.  43  G.  3,  c.  59,  and  gives  one  justice 
power  to  present  such  bridges.  The  99th  section  of  stat.  5  4  6  W.  4, 
c.  50,  does  not  take  away  that  power ;  because  the  word  "  highways'1  in 
that  section  is,  by  the  interpretation  clause,  sect.  5,  limited  to  bridges 
which  are  not  county  bridges.  Neither  can  the  22d  section  have  any 
such  effect  as  is  contended ;  that  is,  to  show  that  the  legislature  intended 
to  repeal  so  much  of  stat.  43  G.  3,  c.  59,  as  consists  of  clauses  incorpo- 
rated from  stat.  13  G.  3,  c.  78.  That  section  22  was  necessary  in  order 
to  apply  the  provisions  of  stat.  5  &  6  W.  4,  c.  50,  as  to  surveyors  of 
highways  and  other  matters  to  county  bridges ;  since  it  will  be  found, 
on  a  comparison  of  the  statutes  43  G.  3,  c.  59,  and  5  &  6  W.  4,  c.  50, 
♦81 71  ^at  different  powers  and  provisions  are  contained  in  *each  of  them; 
-*  and,  unless  such  a  clause  as  sect.  22  had  been  introduced,  the  new 
powers  and  provisions  of  stat.  5  &  6  W.  4,  c.  50,  would  not  have  been  appli- 
cable to  county  bridges  under  stat.  43  G.  3,  c.  59.  So  far  as  the  pro- 
visions of  stat.  5  &  6  W.  4,  c.  50,  applicable  to  county  bridges,  are 
inconsistent  with  those  of  stat.  13  G.  3,  c.  78,  similarly  applicable, 
doubtless  the  latter  would  repeal  the  former,  both  being  virtually  incor- 
porated into  stat.  43  G.  3,  c.  59 ;  but  this  particular  provision  as  to 
presentment  of  a  county  bridge  is  not  touched  by  any  enactment  of  stat. 
5  &  6  W.  4,  c.  50.  The  judgment  must  be  for  the  Crown,  discharging 
the  rule  for  quashing  the  presentment.  Rule  discharged. 


June  21, 1850.  The  defendants  appeared  and  pleaded  Not  guilty,  and 
the  issue  was  tried  before  Rolfe,  B.,  at  the  Hereford  Summer  assises, 
1849;  when  the  jury,  by  a  special  verdict,  found  in  substance  as  follows: 

That  the  bridge  is  a  common  and  public  bridge  over  the  river  Wye, 
and  is  situate  in  the  parish  of  Glasbury.  That  the  parish  contains  about 
8700  acres,  of  which  a  portion,  consisting  of  about  2500  acres,  is  situate 
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on  the  left  bank  of  the  Wye,  and  the  residue  on  the  right  bank.     That 
such  portion  of  2500  acres  is,  and  always  was,  in  the  county  of  Radnor; 
and  that  no  portion  of  the  said  parish  situate  on  the  said  left  bank  is, 
or  ever  was,  in  the  county  of  Brecon.     That  the  Wye  flows  through  the 
said  parish  in  nearly  a  north-easterly  direction  for  about  2£  miles ;  and 
that  the  mid-channel  of  the  river  forms,  and  always  formed,  the  boun- 
dary between  the  counties  for  a  considerable  distance  both  above  and 
*below  the  said  parish,  and  also  for  about  a  mile  of  its  course  r*o-io 
from  the  point  where  the  river  enters  the  said  parish  down  to  a  L 
point  called  The  Staunces.     That,  before  and  at  the  time  of  the  passing 
of  stat.  2  &  3  W.  4,  c.  64,  the  boundary  of  the  said  counties  proceeded 
from  the  mid-channel  to  the  right  bank  of  the  said  river  at  The  Staunces, 
and  then,  first  in  a  south-easterly  direction  for  about  a  mile,  and  after- 
wards in  a  north-easterly  direction  for  about  three-quarters  of  a  mile, 
through  that  portion  of  the  said  parish  which  is  situate  on  the  right  bank 
to  a  place  called  Healygare,  on  the  confines  of  the  parish  of  Llanigon 
in  the  county  of  Brecon  (which  is  a  parish  lying  on  the  east  and  north- 
eastern side  of  the  parish  of  Glasbury),  and  then  returned  along  the 
boundary  of  the  said  parishes  of  Glasbury  and  Llanigon,  to  the  mid- 
channel  of  the  said  river  at  the  point  where  the  said  river  passes  out  of 
Glasbury  parish.     That  the  said  boundary  thus,  up  to  the  passing  of  the 
said  act,  included  in  the  county  of  Radnor  the  remaining  part  of  the 
said  river  Wye  flowing  through  Glasbury  parish,  and  about  470  acres 
of  the  said  parish  lying  on  the  right  bank ;  and  that  no  other  portion 
of  the  said  parish  of  Glasbury  on  the  right  bank  than  the  said  470  acres 
is,  or  ever  was,  in  the  county  of  Radnor.     And  that  no  part  of  the  said 
parish  of  Glasbury,  whichy  up  to  the  passing  of  the  said  act  of  2  £  S 
W.  4,  was  situate  in  Radnorshire,  was  isolated  or  detached  from  the 
remainder  of  the  said  county,  unless  the  said  portion  of  470  acres  was  so 
isolated  or  detached.(a)     That  Glasbury  parish  church  is  situate  within 
the  last-mentioned  *part  of  the  said  parish ;  and  that  the  princi-  r*o-iQ 
pal  portion  of  the  village  of  Glasbury  is  situate  partly  in  such  L 
last-mentioned  part  and  partly  in  Glasbury  parish  on  the  left  bank  of 
the  river.     That  the  remainder  of  Glasbury  parish  on  the  right  bank, 
over  and  above  the  said  part  thereof  consisting  of  470  acres,  contains 
about  5700  acres ;  and  that  such  last-mentioned  portion  of  the  said 
parish  adjoins  the  portion  before  mentioned  as  containing  470  acres, 
from  the  Staunces  to  the  above-mentioned  confines  of  the  parish  of 
Llanigon,  and  is,  and  always  was,  in  the  county  of  Brecon ;  and  no  part 
of  it  is,  or  ever  was,  in  the  county  of  Radnor. 

That  the  said  bridge  is  built  across  the  river  at  a  point  between  The 
Staunces  and  the  point  where  the  boundary  of  the  said  counties,  up  to 
the  passing  of  the  said  act  of  William  4,  returned  to  the  mid-channel 

(")  The  special  verdict  was,  during  the  course  of  the  argument,  by  order  of  the  Court  and  con- 
sen  of  the  parties,  amended  by  inserting  the  words  printed  in  italics.   See  post,  p.  822,  note  (&). 
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of  the  river  as  above  mentioned.  That  the  part  of  the  said 
which  is  stated  in  the  presentment  to  be  broken,  ruinous,  &c,  is  the 
part  which  extends  from  the  mid-channel  of  the  said  river  to  the  abut- 
ment on  the  right  bank ;  and  that  such  part  was,  at  the  time  in  that 
behalf  in  the  presentment  mentioned,  and  still  is,  broken,  ruinous,  &c. 
That  the  said  bridge  is  a  timber  bridge,  resting  on  thirteen  timber  piers 
with  stone  abutments  at  either  end ;  and  that  the  abutment  on  the  right 
bank  rises  perpendicularly  from  the  edge  of  the  water  in  a  line  with 
the  right  bank  of  the  river ;  and  that  there  is  no  water  way  through  or 
under  such  abutment,  or  except  under  the  part  of  the  bridge  which  is 
of  timber.  The  last-mentioned  abutment  and  the  road  over  it  are  in 
good  repair. 

That,  before  and  until  stat.  7  &  8  Vict.  c.  61,  the  said  bridge  was 
*ft9m  wh°^y  within  and  repairable  by  the  county  *of  Radnor,  and  was 
-"  repaired  by  the  inhabitants  of  that  county.  That,  before  the 
passing  of  the  said  act  of  William  4,  all  persons  qualified  as  electors  to 
vote  for  a  knight  of  the  shire  in  respect  of  property  within  the  portion 
of  the  said  parish  above  described  as  consisting  of  470  acres  always 
voted  in  respect  of  such  property  for  a  knight  of  the  shire  for  the 
county  of  Radnor.  That,  ever  since  the  passing  of  the  said  act  of  W. 
4,  all  persons  qualified  as  electors  to  vote,  &c,  in  respect  of  property 
within  the  said  470  acres  have  been  registered  and  have  voted,  in  respect 
of  such  property,  for  a  knight  of  the  shire  for  the  county  of  Brecon, 
and  have  not,  nor  has  any  of  them,  been  registered  or  voted  for  a 
knight  of  the  shire  for  the  county  of  Radnor.  That,  since  the  passing 
of  the  said  act  of  7  &  8  Vict.,  no  part  of  the  portion  of  the  said  parish 
above  described  as  consisting  of  470  acres  has  been  assessed  to  the 
county  rate  for  Radnor,  nor  to  the  county  rate  for  Brecon.  That  the 
poor  and  highway  rates  made  upon  the  inhabitants  of  the  last-mentioned 
portion  have  always  been  allowed  by  the  justices  for  the  county  of 
Radnor  and  not  by  the  justices  for  Brecon,  and  have  been  collected  by 
and  paid  to  the  officers  of  that  portion  of  the  parish  of  Glasbury  which 
is  in  Radnorshire.  That  the  names  of  all  persons  residing  within  the 
last-mentioned  portion  liable  to  serve  on  juries  have  always  been  inserted 
in  the  jury  list  for  Radnor,  and  they  have  not  been  inserted  in  the  list 
of  jurors,  nor  served  as  such,  for  Brecon.  That,  until  and  at  the  time 
of  the  passing  of  the  said  act  of  7  &  8  Vict.,  births,  deaths,  and  mar- 
riages happening  within  the  said  portion  were  registered  by  the  registrar 
for  the  parish  of  Glasbury,  Radnorshire. 

♦8211       ***ut  w^et^er'  ou  ^e  wh°le  matter  in  manner  aforesaid  found, 
-*  the  defendants  are  guilty,  &c. 
The  special  verdict  was  argued  in  this  vacation.(a) 
Whateley,  for  the  Crown.     Stat.  2  &  3  W.  4,  c.  64,  s.  26,  enacts  that 
"the  isolated  parts  of  counties  in  England  and  Wales  which  are  described 

(a)  June  20th  and  2  lit    Before  Pattbbow,  Colbridcb,  and  Brls,  Ji. 


15  ADOLPHUS  &  ELUS.  N.  S. 


821 


in  the  schedule  to  this  act  annexed  marked  (M.)  shall,  as  to  the  election 
of  members  to  serve  in  parliament  as  knights  of  the  shire,  be  considered 
as  forming  parts  of  the  respective  counties  and  divisions  which  are  re- 
spectively mentioned  in  the  fourth  column  of  the  said  schedule  (M.)  in 
conjunction  with  the  names  of  such  isolated  parts  respectively.1 '  And 
stat.  7  4  8  Vict.  c.  61,  s.  1,  enacts  that  "every  part  of  any  county  in 
England  or  Wales  which  is  detached  from  the  main  body  of  such  county 
shall  be  considered  for  all  purposes  as  forming  part  of  that  county  of 
which  it  is  considered  a  part  for  the  purposes  of  the  election  of  members 
to  serve  in  parliament  as  knights  of  the  shire,  under11  stat.  2  &  3  W.  4,  c. 
64.  The  inhabitants  of  the  district  in  which  a  bridge  is  situate  are  by 
common  law  liable  to  repair  it :  and,  though  the  place  in  which  the 
bridge  is  situate  was  anciently  a  part  of  a  different  district,  the  inha- 
bitants of  which  were  formerly  bound  to  repair  the  bridge,  that  makes 
no  difference.  So  soon  as  the  bridge  has  ceased  to  be  a  part  of  the  one 
district  and  become  a  portion  of  the  other,  the  common  law  liability  is 
transferred  from  the  inhabitants  of  the  one  to  the  inhabitants  of  the 
latter:  the  jurisdiction  and  the  charge  in  respect  of  the  locality  go 
together;  Regina  v.  St.  Peter's,  *York,  2  Ld.  Raym.  1249,  Rex 


t.  Norwich,  1  Str.  177,  Rex  v.  Gloucestershire,  4  A.  &  E.  689. 


[*822 


The  question  therefore  comes  to  be,  whether  the  place  in  which  the 
part  out  of  repair  is  situate  has  become  part  of  Brecknockshire.  That 
depends  on  the  construction  of  the  portion  of  schedule  (M.)  attached 
to  stat.  2  &  3  W.  4,  c.  64  (sect.  26),  in  which  the  parish  of  Glasbury 
is  mentioned.(a) 

The  description  is  inaccurate ;  but  the  Legislature  clearly  meant  to 
annex  some  portion  of  Glasbury  parish  to  Brecknockshire.  Then  what 
is  the  part  to  which  this  description  is  applicable  ?  It  is  either  the  470 
acres  in  question,  a  part  which  is  isolated  by  the  river,  or  nothing  ;(b) 
and,  though  the  description  applied  to  this  spot  is  inaccurate,  it  is  not 
wholly  inapplicable.  Besides,  stat.  2  &  3  W.  4,  c.  64,  s.  88,  provides 
for  "misnomer  or  inaccurate  description."  Then,  if  the  part  of  Glas- 
bury which  is  detached  from  Radnor  by  the  river  be  the  part  meant  by 

(a)  The  portion  of  the  schedule  in  question  if  as  follows. 


1  ■ 

Counties  to  which  the 
iioUted  Parts  belong. 

Parishes,  Townships, 
Ac,  of  which,  or  of 
Parts  of  which,  the 
isolated  Parts  consist 

Counties  in  which  the 

isolated  Parts  are 

locally  situate. 

Counties  and  Divi- 
sions to  which  it  is 
intended  that  the 
isolated  Parts 
should  be  annexed. 

Brecknockshire. 

Part  of  Glasbury 
Parish. 

Brecknockshire  or 
Radnorshire. 

Brecknockshire. 

(&)  It  was  pointed  out  by  the  Court,  that  it  did  not  appear  on  the  special  verdict  but  that 
there  might  be  some  other  portion  of  the  parish  of  Glasbury,  precisely  answering  the  description 
in  ichednle  (M).  As  it  was  admitted  that  such  was  not  the  fact,  the  verdict,  at  the  suggestion 
of  the  Court  and  by  consent,  was  amended,  as  stated  ante,  p.  818. 

vol.  xv.— 61  2  S 
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the  statute,  the  boundary  between  the  counties  must,  from  the  time  of 
♦090-1  the  passing  *of  the  act,  run  along  the  middle  of  that  river ;  and 

•*  the  right  hand  side  of  the  bridge  is  therefore  now  in  Brecknock- 
shire, the  inhabitants  of  which  are  consequently  bound  to  repair  that 
half  of  the  bridge. 

Phipton,  contrtt.  The  description  in  schedule  (M.)  is  not  applicable 
to  the  470  acres  mentioned  in  the  special  verdict.  The  first  column 
describes  them  as  being  in  Brecknockshire :  the  special  verdict  finds  the 
470  acres  to  have  been  in  Radnorshire :  it  appears  by  the  third  column 
to  be  in  dispute  whether  the  isolated  part  is  in  Brecon  or  Radnor:  the 
470  acres  were  never  supposed  to  be  in  Brecknockshire.  Sect  26  ap- 
plies to  an  isolated  part  of  a  county;  the  470  acres  are  not  isolated: 
they  form  a  continuous  part  of  Radnorshire,  unless  it  is  to  be  said  that 
the  bed  of  the  river  is  not  part  of  the  county  in  which  its  banks  are 
situate.  It  is  said  that  the  description,  if  not  applicable  to  this  spot, 
applies  to  nothing.  It  may  be  that  it  does  not  apply  to  anything; 
such  an  error  in  an  act  of  parliament  is  not  unprecedented.  Section 
38  enacts  that  misnomer  or  misdescription  of  any  subject-matter  of  the 
act  shall  not  hurt,  provided  the  "  same  shall  be  so  designated  as  to  be 
commonly  understood."  This  is  perhaps  surplusage ;  for  the  Court,  in 
construing  the  act,  would  have  applied  that  rule  at  any  rule ;  bat  the 
prosecutor  here  asks  of  the  Court,  not  to  apply  the  description  to  a  thing 
inaccurately  described,  but  to  reform  the  statute,  and  insert  in  it  a  de- 
scription such  as  it  is  conjectured  the  legislature  intended  to  insert. 
The  Court  has  no  jurisdiction  to  do  so,  even  if  it  had  the  materials  from 
whence  to  gather  the  intention  of  the  legislature.  [Erle,  J.  In  one 
*R9dl  8ense  ^is  Port^on  °f  *Glasbury  is  an  isolated  portion  of  the  county 

-*  of  Radnor.  I  do  not  know  that  it  is  absolutely  necessary,  in 
order  to  isolate  or  detach  it,  that  the  jurisdiction  of  a  different  sheriff 
should  intervene.  Then,  the  legislature  having  said  that  a  portion  of 
the  parish  of  Glasbury  locally  situate  in  Brecknockshire  or  Radnorshire 
and  isolated  shall  in  future  be  part  of  the  county  of  Brecknock,  and 
there  being  no  other  portion  of  the  parish  of  Glasbury  to  which  this 
description  can  apply,  we  are  driven  to  say,  either,  that  the  Legislature 
meant  this  portion  of  the  parish,  which  may  be  said  to  be  isolated  by 
the  river  Wye,  or  that  the  statute  is  totally  inoperative.  Are  not  we 
bound  to  construe  the  act  ut  res  magis  valeat  quam  pereat  ?]  If  the 
river  isolates  this  part  of  Glasbury  from  the  rest  of  Radnorshire,  the 
boundary  must  be  the  isolating  river,  and  not  its  centre :  and,  as  the 
bridge  is  found  to  be  in  good  repair  up  to  the  edge  of  the  river,  the 
inhabitants  of  Brecknockshire  have  repaired  all  in  their  county. 

Even  if  the  county  be  enlarged,  the  liability  to  repair  the  bridge  is 
not  transferred ;  Regina  v.  New  Sarum,  7  Q.  B.  941  (E.  C.  L.  R.  vol. 
53). 

Whateley  was  not  called  upon  to  reply. 
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Patteson,  J.    It  is  not  very  easy  to  construe  this  act :  but  the  special 
verdict,  in  its  amended  state,  finds  that,  unless  the  description  in  sche- 
dule (M.)  applies  to  the  470  acres  which  form  part  of  the  parish  of  Glas- 
bury,  it  has  no  application  to  any  part  of  the  parish.    We  should  not  be 
justified  in  holding  that  the  description  is  so  inapplicable  that  the  statute 
has  no  operation  at  all.    The  question  is  entirely  what  part  of  Glasbury 
♦parish  is  meant  by  the  description  in  schedule  (M.).     In  the  r^ooc 
third  column  the  spot  is  described  as  being  in  "  Brecknockshire  or  *- 
Radnorshire."     I  think  that  is  hardly  so  much  a  misdescription  of  the 
spot  as  a  misapprehension  of  the  fact.     The  Legislature  seems  to  have 
supposed  that  there  was  a  dispute  whether  the  470  acres  were  in  the 
one  county  or  the  other :  and  if  such  had  been  the  fact  the  language 
used  would  have  been  proper  enough.     But,  however  that  may  be,  mis- 
take or  none,  if  we  can  «ee  that  the  Legislature*  intended  to  enact  that 
these  470  acres  should  in  future  be  in  Brecknockshire,  we  must  give 
effect  to  that  intention.     And,  though  this  parcel  of  land  is  not  isolated 
in  the  common  acceptation  of  the  word,  I  think  it  must  be  considered  to 
have  been  the  part  intended  by  the  legislature  to  be  described  in  stat. 
2  &  3  W.  4,  c.  64.     And,  inasmuch  as  the  medium  filum  aquae  was  the 
ancient  boundary  of  the  counties  down  to  the  Staunces,  where  the  spot 
in  question  begins,  I  think  it  must  be  fairly  taken  that  the  Legislature 
intended  the  boundary  to  continue  along  the  medium  filum  aquae  so  as 
to  be  consecutive.     So  that,  if,  after  stat.  2  &  3  W.  4,  c.  64,  any  one 
had  a  property  of  sufficient  value  in  the  soil  of  the  river  Wye,  between 
the  medium  filum  aquae  and  these  470  acres,  it  would  give  him  a  vote 
in  Brecknockshire.     Then  stat.  7  &  8  Vict.  c.  61,  s.  1,  enacts  that 
detached  parts  of  counties  shall  be  considered  for  all  purposes  as  part 
of  the  counties  of  which  they  are  part  for  election  purposes.     The  word 
"detached"  there  must  be  taken  to  embrace  ••isolated."      Then  the 
place  in  question  is  now  part  of  Brecknockshire  for  alt  purposes  :  and 
the  cases  first  referred  to  show  that  the  burdens  attached  to  the  place 
are  *transferred  with  it  from  the  one  county  to  the  other.    Regina  r*o9/» 
v.  New  Sarum,  7  Q.  B.  941  (E.  C.  L.  R.  vol.  53),  is  not  really  L 
in  point;  for  there  the  county  included  the  whole  borough,  old  and 
new,  and  the  borough  was  not  liable  to  repair  bridges  within  it,  even  in 
the  old  part  of  the  borough.     I  do  not  act  on  the  supposition  that  the 
legislature  intended  to  throw  the  burden  of  repairing  this  bridge  on 
Brecknockshire.     Probably,  that  was  not  in  their  contemplation ;  but  it 
followed  as  a  legal  incident,  when  the  bridge  was  made  part  of  the 
county. 

Coleridge,  J.  The  question  really  is,  whether  the  description  in 
stat.  2  &  3  W.  4,  c.  64,  applies  to  this  piece  of  ground.  Certainly  it 
does  not  describe  it  accurately;  but  then  to  no  other  land  can  the 
description  apply ;  and,  unless  we  say  that  the  act  has  no  operation,  we 
are  driven  to  say  that  it  is  applicable  to  this.     And  I  apply  it  to  this  tho 
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more  readily,  that  seot.  88  shows  that  the  Legislature  were  confessedly 
using  inaccurate  language.  Then  we  get  so  far,  that  this  parcel  of 
ground,  speaking  generally,  is  now  within  the  county  of  Brecknock. 
I  was  much  struck  by  Mr.  Phipsons  ingenious  argument,  that  the 
boundary  should  be  along  the  bank  of  the  river  which  isolates  the  spot; 
but  I  agree  with  my  brother  Patteson,  that  the  intention  of  the  legisla- 
ture must  have  been  to  make  the  boundary  along  the  middle  course  of 
the  river. 

Erle,  J.  I  agree  that,  on  the  construction  of  stat.  2  &  3  W.  4,  c 
64,  we  must  hold  that  this  portion  of  the  parish  of  Glasbury  was  meant, 
though  in  common  language  it  would  not  be  called  «*  isolated/1    Then 

♦8971  we  mu8fc  *to^e  ^3  to  ")e  ^e  Por^on  °f  CHa&bury  which  is  to  go 
-J  in  future  to  Brecknockshire ;  and,  as  it  is  not  actually  isolated 
from  Radnorshire,  we  are  to  fix  the  boundary  for  the  future  between  the 
two  counties.  It  is  agreed  that  it  must  run  along  the  river,  either  on 
the  right  bank,  or  the  left  bank,  or  in  the  middle.  There  being  nothing 
in  the  act  to  take  the  case  out  of  the  general  rule  as  to  boundaries,  I 
think  that  the  line  must,  both  for  the  parliamentary  franchise  and,  since 
the  later  statute,  for  all  purposes,  be  taken  to  be  the  ordinary  one  in 
such  cases,  namely,  the  middle  of  the  boundary  stream.  It  follows  that 
half  the  bridge  is  to  be  repaired  by  the  inhabitants  of  Brecknockshire. 

Judgment  for  the  Crown.(a) 

(a)  Reported  by  C.  Blackburn,  Esq. 


The  QUEEN  v.  The  Inhabitants  of  the  ISLE  OF  ELY. 

(Cases  of  OLD  BEDFORD  BRIDGE  and  NEW  BEDFORD 

BRIDGE.) 

Indictment  against  the  inhabitants  of  the  Isle  of  Ely;  for  non-repair  of  a  public  bridge  in  th* 
Isle  of  Ely  and  county  of  Cambridge;  averring  that  they  were  liable,  bat  stating  no  specific 
reason.  > 

Plea:  that  the  bridge  was  in  a  public  highway  over  an  artificial  cut  made  in  the  highway  by  the 
Adventurers  for  draining  the  Bedford  Level ;  that  the  bridge  waa  rendered  necessary  by  the 
cut,  for  the  purpose  of  the  highway;  that  the  out  was  made  for  the  benefit  of  the  lan«is 
of  the  Adventurers,  and  was  maintained  by  the  Adventurers  until  stat  15  Car.  2,  e.  17, 
when  the  property  in  the  cut  and  its  banks,  and  in  the  bridge,  and  in  the  lands  benefited  by 
the  cut,  which  lands  had  previously  been  vested  in  the  Adventurers,  became  vested  in  tbe 
Corporation  of  Conservators  of  the  Fens ;  and  the  cut  was,  from  that  time,  maintained  by 
the  Corporation  for  their  own  benefit;  and  they  have  repaired  and  been  liable  to  repair  the 
bridge.     On  demurrer,  Held : 

L  That  the  count  was  good,  as  the  Court  must  take  judioial  notice  that  the  Isle  of  Ely  vai  a 
division  of  a  county  in  the  nature  of  a  Riding,  and,  as  such,  prima  facie  liable  to  repair 
bridges  within  it 

2.  That  the  plea  was  good,  as  it  sufficiently  showed  that  the  Corporation  wen  bound  to  repair  the 
bridge  rendered  necessary  by  the  cut  maintained  for  their  benefit 

Two  indictments  were  preferred  against  the  inhabitants  of  the  Isle 
of  Ely.     The  pleadings  on  the  first  were  as  follows.     First  count :  That 
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s  certain  *common  and  public  bridge,  situate  in  tbe  parish  of  r*n0n 
Mepal,  in  the  Isle  of  Ely  and  county  of  Cambridge,  over  a  river  *- 
there  called  the  Old  Bedford  river,  and  on  a  common  Queen's  highway 
there  for  all  the  liege  subjects,  &c,  was  in  great  decay,  &c. ;  against 
the  form  of  the  statute,  &c. ;  and  that  the  said  bridge  is  not  within  any 
city  or  town  corporate ;  and  that  the  inhabitants  of  the  Isle  of  Ely  the 
said  bridge  ought  to  repair,  &c,  when,  &c,  according  to  the  form  of 
the  statute,  &c. 

The  second  count  described  the  bridge  as  "  a  certain  other  public 
bridge  over  a  certain  other  river  called  the  Old  Bedford  river,"  the  said 
bridge  being  situate,  &c,  "and  now  being  a  common  Queen's  highway" 
&c. ;  and  did  not  differ  in  any  other  material  respect  from  the  first 
count. 

Plea:  to  1st  count,  by  two  of  the  inhabitants  of  the  Isle  of  Ely,  on 
behalf  of  themselves  and  tie  rest  of  the  inhabitants,  except  the  Corpo- 
ration of  The  Governor,  Bailiffs,  and  Commonalty  of  the  Company  of 
Conservators  of  the  Great  Level  of  the  Fens :  That  the  said  Old  Bed* 
ford  river  is  situated  within  the  Great  Level  of  the  Fens,  now  commonly 
called  the  Bedford  Level,  and  is  an  artificial  drain  or  river ;  and  that  the 
same  was  long  heretofore,  to  wit,  on,  &c,  cut  and  made  by  certain  persons, 
to  wit,  one  Francis  Earl  of  Bedford  and  certain  others,  Adventurers  for 
the  purpose  of  draining  the  Great  Level  of  the  Fens,  since  deceased,  then 
being  the  owners  of  divers  large  quantities  of  land  within  the  said  Great 
Level  then  requiring  to  be  drained  of  water,  for  the  purpose  of  draining 
the  said  Great  Level  and  the  said  quantities  of  land,  parcel  thereof,  so 
rested  in  them  as  aforesaid,  and  for  their  own  use,  benefit,  profit,  and 
convenience,  and  for  the  furthering  of  the  purposes  of  the  said  Adven- 
turers, and  under  *and  by  virtue  of  certain  powers  and  authorities  i-^ooq 
vested  in  them  by  and  under  certain  commissions  of  sewers  there-  *- 
tofore  granted,  and  certain  other  powers  and  authorities  in  them  vested ; 
and  that  the  said  Earl  and  the  said  Adventurers,  under  the  powers  and 
authorities  aforesaid,  long  heretofore,  to  wit,  on,  &c,  constructed  and 
erected  the  said  bridge  upon  and  over  the  said  drain  or  river  so  before 
then  made  by  them  in  manner  and  for  the  purposes  aforesaid,  and  not 
upon  the  ancient  course  or  channel  of  any  stream  or  river,  no  bridge 
being  there  before  or  required  there  until  the  making  of  the  said  drain 
or  river  by  the  said  Earl  and  the  said  Adventurers  as  aforesaid  ;  but  the 
aaid  drain  or  river  having,  at  the  time  of  the  making  of  the  same,  inter- 
sected and  interrupted  and  rendered  wholly  impassable  a  certain  public 
highway  existing,  at  the  time  of  the  making  of  the  said  drain  or  river, 
in  and  along  the  line  of  the  said  bridge,  and  on  which  highway,  from 
time  whereof,  &c,  until  the  making  of  the  said  drain  or  river,  all  the 
subjects,  &c.  (averring  right  of  way  with  cattle  and  carriages)  :  and,  it 
having  thereupon  and  thereby  become  the  duty  of  the  said  Earl  and  the 
said  Adventurers  to  construct  and  erect  a  bridge  over  the  said  drain  or 
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river,  the  bridge  in  the  first  count  mentioned  was' by  them  erected  and 
constructed  as  aforesaid,  in  the  same  place  where  the  said  highway 
before  the  making  of  the  said  drain  or  river  was  and  had  been  for  all 
the  time  last-aforesaid,  and  as  a  convenient,  fit,  and  usual  means  of  pas- 
sage for  the  subjects,  &c,  along  the  portion  of  the  highway  so  inter- 
sected and  interrupted  by  the  said  drain  or  river  as  aforesaid,  and  to 
enable  them  to  pass,  &c,  as  they  otherwise  might,  would,  or  ought  of 
*tf3m  "S^t  *t0  hftve  done.  And  that,  from  and  after  the  alteration  of 
J  the  said  highway  in  manner  and  to  the  extent  as  aforesaid  con- 
tinually hitherto,  the  said  highway  has  been  carried  and  has  gone,  and 
is  now  carried  and  now  goes,  unto  and  over  the  said  bridge :  And  that, 
after  the  making  of  the  said  drain  or  river,  and  construction  of  the  said 
bridge,  as  aforesaid,  stat.  15  Gar.  2,  c.  17,  was  passed,  entitled  an  "Act 
for  settling  the  draining  of  the  Great  Level  of  the  Fens  called  Bedford 
Level :"  and  by  the  said  act  the  said  Corpor%tion  of  The  Governor,  &€., 
of  the  Company  of  Conservators  of  the  Great  Level,  &c,  became  and 
was  incorporated,  and  the  said  drain  or  river,  and  the  banks  thereof, 
and  the  said  bridge,  and  divers  large  quantities  of  land,  parcel  of  the 
said  Great  Level,  being  the  same  lands  of  which  the  said  Francis  Earl 
of  Bedford  and  the  said  other  Adventurers  are  hereinbefore  mentioned 
to  have  been  the  owners,  and  for  the  purpose  of  draining  which  the  said 
drain  or  river  was  so  made  as  aforesaid,  then  became  and  were  vested  in 
the  said  Corporation  according  to  the  provisions  of  the  said  Act 

The  plea  then  set  forth  several  of  the  enactments  of  stat.  15  Car.  2, 
c.  17  (printed  in  the  ordinary  collections  of  the  statutes).  Those  enact- 
ments, so  far  as  they  are  material,  are  sufficiently  stated  in  the  judgment 
The  plea  averred  the  identity  of  the  83,000  acres  by  that  act  vested  in 
the  Corporation  and  the  lands  in  the  plea  mentioned  as  belonging  to  the 
Adventurers,  and  for  the  purpose  of  draining  which  the  Old  Bedford 
River  was  made ;  and  then  proceeded  to  aver : 

That,  before  and  at  the  time  of  the  making  and  passing  of  the  act, 
the  bridge,  having  been  rendered  necessary  and  erected  as  aforesaid, 
*«31 1  ex*8te<*  over  ^e  0^  *Bedford  River,  and  formed  part  of  the 
*  works  of  the  Great  Level,  and  had  been  continually,  up  to  the 
passing  of  the  act,  maintained  (there  having  been  no  agreement  to  the 
contrary)  by  the  Adventurers  for  the  time  being  for  draining  the  said 
Great  Level,  being  the  persons  in  the  said  act  mentioned  and  referred 
to  as  the  Adventurers.  That  the  said  drain  or  river,  from  the  making 
thereof,  had  continually  been  very  beneficial  and  useful  to  the  Adven- 
turers for  the  time  being  for  the  draining  of  the  said  Great  Level  and 
to  the  said  Corporation  since  the  creation  of  the  said  Corporation, 
respectively,  and  for  the  draining  or  improving  of  the  said  lands,  being 
part  of  the  said  Great  Level,  in  them  from  time  to  time  respectively 
vested,  and  now  is  very  beneficial  and  useful  for  the  purposes  aforesaid : 
and  that,  up  to  and  until  the  making  and  passing  of  the  said  act,  the 
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said  river  was  continually  maintained  and  continued  by  the  said  Adven- 
turers for  the  time  being,  for  the  purpose  of  draining  the  said  Great 
Level,  and  for  their  own  use,  benefit,  profit,  and  convenience,  and  for 
the  farthering  of  the  purposes  of  the  said  Adventurers  ;  and  that,  from 
and  after  the  making  and  passing  of  the  act,  and  thence  continually 
hitherto,  the  said  drain  or  river,  together  with  the  banks  thereof,  and 
the  said  bridge,  have  been  respectively  vested  in  the  Corporation,  and 
the  Corporation  have  maintained  and  continued,  and  still  do  maintain 
and  continue,  the  river  and  the  banks  thereof  for  their  own  use,  benefit, 
property,  and  convenience,  as  the  owners  and  proprietors  thereof,  and 
of  all  the  said  lands  so  vested  in  them  by  the  said  act  as  aforesaid,  and 
for  the  furthering  of  the  purposes  and  interests  of  the  said  Corpora- 
tion, and  the  draining  of  the  said  Great  Level,  and,  during  all  the 
*tiine  last  aforesaid,  have  continued  and  maintained  the  said  r*oo9 
bridge,  and  have  continually  repaired,  &c,  and  have  been  liable  ^ 
to  repair,  &c,  and  during  all  the  time  last  aforesaid  of  right  ought,  &c, 
and  still  of  right  ought,  &c,  when,  and  so  often,  &c,  by  reason  of  the 
premises  in  this  plea  respectively  mentioned  and  referred  to.  And  that 
the  said  inhabitants  of  the  Isle  of  Ely  (except  as  aforesaid)  the  said 
public  bridge,  so  as  aforesaid  being  in  decay,  ought  not  to  repair  or 
amend  when,  &c,  in  manner,  &c.  Verification.  There  was  a  similar 
plea  to  the  second  count. 
Demurrer  to  each  plea.     Joinder. 

In  the  New  Bedford  Bridge  case  the  indictment  was  for  not  repairing 
a  bridge  over  the  new  Bedford,  or  One  Hundred  Feet,  River.  The 
pleadings  in  this  case  were,  with  an  immaterial  exception,  the  same  as 
those  in  the  other  indictment. 

The  demurrers  were  argued  in  Hilary  vacation,  1848 :  that  in  the 
case  of  The  Old  Bedford  Bridge  on  December  8th,(a)  by  Andrews  for 
the  prosecution,  and  Maude  for  the  defendants :  that  in  the  case  of  The 
New  Bedford  Bridge  on  December  9th,(6)  when  the  argument  of  Andrews 
in  the  former  case  was  considered  as  if  repeated  in  the  present.  Pea- 
cock was  heard  for  the  defendants ;  and  Andrews  replied. 

Andrews  argued  that  the  indictment  was  correct  in  charging  the 
inhabitants  of  the  Isle  of  Ely,  and  not  those  of  the  county  at  large. 
He  contended  that  the  Isle  *of  Ely  was  a  district  liable  to  repair  r*oqo 
bridges  (on  which  point  he  cited  2  Inst.  701,  Rex  t>.  The  West  L 
Riding  of  Yorkshire,  2  East,  342,  Rex  v.  The  Parts  of  Lindsay,  14 
East,  317),  and  that  it  was  unnecessary  to  aver  that  it  was  such  a  dis- 
trict, as  the  Court  would  take  judicial  notice  of  the  division,  at  all  events 
since  stat.  7  W.  4  k  1  Vict.  c.  53. 

Peacock  and  Maude  argued  that  stat.  7  W.  4  &  1  Vict.  c.  53  affected 
only  the  jurisdiction  of  magistrates ;  and  that  there  might  be  districts 

(a)  Before  Lord  Deihcan,  C.  J.,  Pattesoh  and  Coleridge,  Ja. 
(6)  Before  Lord  Desman,  C.  J.,  and  Coleridge,  J. 
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with  a  separate  commission  of  the  peace,  not  liable  to  repair  bridges, 
as,  for  instance,  Ripon ;  and  that  the  count  ought  to  have  shown  how 
the  Isle  of  Ely  came  to  be  liable  instead  of  the  county ;  Rex  v.  Great 
Broughton,  5  Burr.  2700,  Rex  v.  Sheffield,  2  T.  R.  106,  111,  Regina 
v.  New  Sarum,  7  Q.  B.  941,  945-6  (E.  C.  L.  R.  vol.  53),  dicta  of  the 
Court.  They  referred  to  stat.  6  &  7  W.  4,  c.  87,  but  denied  that  any 
liability  of  the  Isle  of  Ely  to  repair  bridges,  as  a  county,  could  be 
inferred  from  that  act.  As  to  the  meaning  of  the  word  "  division," 
Evans  v.  Stevens,  4  T.  R.  224,  459,  was  cited. 

Andrews  argued  likewise  that  the  plea  was  bad  in  substance,  as  it 
confessed  that  the  bridge  was  in  a  highway,  and  therefore  prima  facie 
repairable  by  the  district,  and  did  not  show  that  any  one  else  was  liable, 
ratione  tenurse  or  otherwise ;  citing  on  this  point  Rex  v.  Netherthong,  2 
B.  &  Aid.  179,  Rex  v.  The  West  Riding  of  Yorkshire,  2  East,  342,  Rex 
v.  Kent  (Footscray  Bridge),  2  M.  &  S.  513  (E.  C.  L.  R.  vol.  28),  Rex  p. 
Oxfordshire,  4  B.  &  C.  194  (E.  C.  L.  R.  vol.  10).  He  urged,  on  the 
*qqj.i  auth°r*ty  °f  t°e  lft8t  cited  case,  that  the  *plea  ought  to  have 
-*  pointed  out,  not  only  persons  liable  to  repair,  but  persons  having 
adequate  funds.  The  Adventurers,  even  if  originally  wrongdoers,  were 
only  liable  to  contribute  to  the  fine ;  Regina  v.  Trustees  of  Oxford  and 
Witney  Roads,  12  A.  k  E.  427  (E.  C.  L.  R.  vol.  40) ;  but  it  did  not 
appear  that  the  Adventurers  were  wrongdoers,  as  they  were  stated  to 
have  been  acting  under  some  powers  which,  for  aught  that  appeared, 
might  have  authorized  their  proceedings :  and,  at  all  events,  the  liability 
of  the  Adventurers  was  not  transferred  to  the  Corporation.  He  also 
contended  that  the  plea  ought  to  have  shown  specifically  the  powers 
under  which  the  bridge  was  built. 

Peacock  and  Maude>  in  support  of  the  plea,  relied  on  Com.  Dig. 
Chimin  (B  2),  and  1  Rol.  Abr.  368,  tit.  Bridges,  pi.  2,  there  cited;  and 
maintained  the  accuracy  of  Rolle's  statement,  as  to  the  decision  in  8 
Ed.  2,  notwithstanding  the  contradiction  given  to  it  in  Rex  v.  Kent 
(Footscray  Bridge),  2  M.  &  S.  513  (E.  C.  L.  R.  vol.  28):  (a)  and  they 
contended  that,  so  long  as  the  Corporation  maintained  for  their  own 
benefit  the  cut  rendering  the  bridge  necessary,  they  and  not  the  county 
were  liable  to  repair  it  (citing  in  support  of  this  proposition  Rexr. 
Kerrison,  3  M.  k  S.  526  (E.  C.  L.  R.  vol.  30),  Rex  v.  Kent  (St.  Helen  a 
Bridge),  13  East,  220,  Rex  v.  Bucks,  12  East,  192,  Rex  v.  Stougbton, 
2  Saund.  160):  and  that  it  was  immaterial  whether  the  Corporation  had 
funds  or  not,  as  appeared  even  by  Rex  v.  Oxfordshire,  4  B.  &  C.  194 
(E.  C.  L.  R.  vol.  10),  cited  on  the  other  side,  as  well  as  by  Rex  *.  The 
♦83V1  ^esfc  ^idin8  of  Yorkshire,  2  East,  342.  *They  also  .mentioned, 
-*  on  this  point,  Regina  v.  Eastern  Counties  Railway  Company,  10 
A.  k  E.  531  (E.  C.  L.  R.  vol.  37),  and  Regina  v.  Trustees  of  Luton 
Roads,  1  Q.  B.  860  (E.  C.  L.  R.  vol.  41),  and  contended  that,  at  least, 

(a)  See  p.  845,  note,  port. 
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the  want  of  funds,  if  the  Corporation  had  none,  was  matter  for  a  repli- 
cation. 

The  material  questions  are  so  fully  discussed  in  the  judgment  of  the 
Court,  that  a  further  detail  of  the  argument  is  thought  unnecessary. 

Pattjsson,  J.,  in  this  vacation  (July  6th),  delivered  judgment  in  both 
cases. 

These  were  indictments  against  the  inhabitants  of  the  Isle  of  Ely  for 
the  non-repair  of  two  bridges ;  the  one  over  the  Old  Bedford  river,  the 
other  over  the  New  Bedford  river,  or  One  hundred  Feet  river.  They 
were  in  the  same  form;  and  the  two  counts  in  each  varied  from  each 
other  only  in  this,  that  one  charged  the  bridge  as  being  "  on  a  certain 
Queen's  highway,"  the  other  as  being  "  a  certain  common  Queen's  high- 
way." The  counts  state  the  bridges  respectively  to  be  in  the  parish  of 
Hepal,  in  the  Isle  of  Ely,  and  the  county  of  Cambridge :  they  negative 
their  being  within  any  city  or  town  corporate,  and  simply  allege,  with- 
out showing  why,  that  the  inhabitants  of  the  Isle  ought  to  repair  them 
when  and  so  often  as  it  shall  be  necessary,  according  to  the  form  of  the 
statute.  There  is  a  special  plea  to  each  count,  to  which  the  Grown  has 
demurred  specially ;  but,  as  upon  the  argument  an  objection  has  been 
made  to  the  counts,  it  will  be  more  convenient  to  dispose  of  that  before 
stating  or  considering  the  validity  of  the  pleas. 

The  objection  substantially  relied  on  is,  that  the  ^inhabitants  r^„fi 
of  the  Isle  of  Ely  are  charged  with  the  duty  of  repairing,  without  ^ 
showing  the  grounds  on  which  such  obligation  is  rested. 

The  indictments  state  that  the  bridges  respectively  are  situate  in  the 
parish  of  Mepal,  in  the  Isle  of  Ely,  and  county  of  Cambridge ;  they  are 
stated  to  bo  ruinous,  against  the  form  of  the  statute,  and  not  within  any 
city  or  town  corporate;  and  then  it  is  alleged  that  the  inhabitants  of  the 
Isle  of  Ely  ought  to  repair  and  amend  when  necessary,  according  to  the 
form  of  the  statute.  The  general  principle  on  which  the  objection  rests 
was  not  disputed  :  but  it  was  alleged  that  it  did  not  apply  in  fact,  be- 
cause the  Isle  of  Ely  was  to  be  judicially  considered  in  the  same  light 
aa  a  riding  or  division  of  a  county,  and  so  the  inhabitants  were  chargeable 
of  common  right. .  The  Statute  of  Bridges  (22  H.  8,  c.  5),  which  declares 
the  common  law  liability  as  to  the  repair  of  public  bridges,  uses  the 
words  "shire  or  riding."  Stat.  1  Ann.,  stat.  1,  c.  18,  s.  1,  professing 
to  recite  it,  uses  the  terms  " counties,  shires,  ridings,  and  divisions;" 
and,  as  the  two  first  words  are  clearly  intended  to  be  used  synonymously* 
the  same  intention  seems  to  us  quite  clear  as  to  the  two  last ;  and  the 
inference  is,  that  in  the  first  statute  the  word  " riding"  is  not  to  be 
restrained  to  districts  called  by  that  name,  but  that  any  division  of  a 
county,  which  corresponds  in  its  definition  to  that  of  a  riding,  is  to  be 
included  within  it.  Now  it  appears  from  stat.  6  &  7  W.  4,  c.  87,  that 
the  Isle  of  Ely  has  a  separate  commission  and  clerk  of  the  peace,  a 
separate  county  rate,  and  that  Her  Majesty  may  appoint  a  separate- 
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Custos  Rotulorum.  This  statute,  however,  left  its  legal  denomination 
uncertain  ;  for,  consistently  with  all  these  circumstances,  it  might  have 
*«37l  *remamed  for  some  purposes  merely  a  parcel  of  the  county  of 
-"  Cambridge.  But  by  stat.  7W.4  4  1  Vict.  c.  53,  s.  7,  it  is 
enacted  that,  "whereas  doubts  have  arisen  whether  the  Isle  of  Elj  is 
included  in  enactments  made  in  several  statutes  respecting  counties, 
ridings,  or  divisions,"  "under  such  statutes  heretofore  passed,  or  here- 
after to  be  passed,  the  Isle  of  Ely  shall  be  deemed  and  taken  to  be  a  di- 
vision of  a  county."  The  word  "division"  here  cannot  be  reasonably 
understood  merely  of  a  division  for  the  purpose  of  holding  special  or 
petty  sessions ;  being  used  with  reference  to  a  district  having  a  separate 
Custos  Rotulorum,  magistracy,  clerk  of  the  peace,  quarter  sessions,  and 
county  rate,  it  must  be  understood  in  that  larger  sense  in  which  it  is 
equivalent  to  riding.  It  is  therefore  within  the  statutes  of  Anne  and 
of  Henry  the  Eighth ;  and,  if  so,  the  common  law  obligation  most  be 
held  prim&  facie  to  apply  to  its  inhabitants.  We  think,  therefore,  that 
the  objections  to  the  counts  fail. 

It  may  be  better,  in  considering  the  pleas,  to  take  the  case  first 
argued,  that  in  respect  of  the  Old  Bedford  river  bridge,  separately. 
The  plea  to  the  first  count,  which  is  in  behalf  of  the  rest  of  the  inhabit- 
ants, except  the  Corporation  of  the  Governor,  Bailiffs,  and  Commonalty 
of  the  Company  of  the  Conservators  of  the  Great  Level  of  the  Fens, 
states  that  the  Old  Bedford  river  is  an  artificial  drain  or  river  within  the 
said  Great  Level,  commonly  called  the  Bedford  Level ;  that  it  was  made 
for  the  purpose  of  draining  the  Great  Level,  by  Adventurers,  owners  of 
land  within  the  level,  for  their  own  benefit  and  convenience,  and  under 
certain  powers  vested  in  them  by  commissions  of  sewers  before  then  granted, 
aftoo-i  and  other  powers  in  them  vested ;  and  that,  under  the  *same 
J  powers,  they  erected  the  bridge  in  question  over  the  said  drain, 
and  not  upon  the  ancient  course  of  any  stream  or  river,  no  bridge  being 
there  before  or  required  there,  but  the  said  drain  having,  at  the  time  of 
making  it,  intersected  and  rendered  wholly  impassable  a  certain  public 
highway  then  existing,  on  which,  immemorially,  until  the  making  of  the 
drain,  all  the  liege  subjects  had  used  to  pass  as  of  right  with  their  cattle 
and  carriages  at  all  times ;  and  that,  it  having  thereupon  become  the 
duty  of  the  Adventurers  to  construct  a  bridge,  the  said  bridge  was  by 
them  constructed  where  the  highway  had  been ;  and  that,  from  and  after 
the  alteration  of  the  highway  in  manner  and  to  the  extent  aforesaid,  the 
said  highway  had  been  carried,  and  is  now  carried,  and  goes,  over  the 
said  bridge. 

The  plea  then  goes  on  to  state  that,  after  the  making  the  said  drain 
and  construction  of  the  said  bridge,  the  said  Corporation  was  created  by 
act  of  parliament ;  and  the  said  drain  or  river,  its  banks,  the  said  bridge, 
and  divers  large  quantities  of  land,  parcel  of  the  said  Great  Level, 
being  the  same  of  which  the  said  Adventurers  were  before  mentioned  as 
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being  the  owners,  and  for  the  purpose  of  draining  which  the  said  drain 
was  made,  were  vested  in  the  said  Corporation.  The  plea  then  sets  out 
recitals  and  clauses  of  the  act  of  parliament,  by  which  it  appears  that* 
the  Earl  of  Bedford  was  to  have  95,000  acres  of  the  grounds  to  be 
drained  for  his  recompense,  with  convenient  highways  and  passages  to 
the  same,  and  the  new  rivers,  cuts,  and  drains  which  should  be  made,  and 
tho  banks  and  the  forelands  in  the  inside  thereof,  not  exceeding  sixty 
feet  in  breadth :  and  the  Corporation  were  empowered  to  lay  and  levy 
taxes  upon  the  95,000  acres  only  for  support,  maintenance,  and  preser- 
vation *of  the  Level,  and  to  do  all  other  things  in  order  to  the  r-^Qoq 
support  of  the  same  and  the  works  made  or  to  be  made.  And  ^ 
that  83,000,  part  of  the  95,000  acres,  with  the  said  ways,  passages,  new 
rivers,  cuts,  drains,  banks,  and  forelands,  the  said  Old  Bedford  river 
with  the  banks  thereof  included,  should  bq  thereby  vested  in  the  said 
Corporation,  in  trust  nevertheless  for  the  said  Earl  and  Adventurers  in 
fee.  The  plea  then  shows  that  by  the  said  act  a  certain  court  of  com- 
missioners was  erected  for  hearing  and  determining  complaints  occa- 
sioned by  the  draining  and  maintaining  of  the  level ;  or  in  case  the 
Adventurers  or  the  Corporation  should  do  any  acts  to  the  prejudice  of 
the  local  navigation,  or  whereby  such  droveways  or  bridges,  within  or 
without  the  said  level,  as  had  been  made  by  the  Adventurers,  and  had 
been  maintained  by  them,  should  be  interrupted,  obstructed,  or  made 
worse,  such  obstructions  or  injuries  to  be  removed  and  repaired  at  th4 
cost  of  the  Corporation,  and,  in  case  of  their  failure,  by  taxation  of  the 
said  95,000  acres ;  and  the  sum  so  raised  to  be  expended  in  preserving 
and  keeping  the  said  navigation,  and  maintaining  the  same  according  to 
the  true  intent  and  meaning  of  the  said  acts  of  parliament. 

The  plea  then  alleges  that  the  said  bridge,  having  been  erected  and 
rendered  necessary  as  aforesaid,  formed  part  of  the  works  of  the 
said  Great  Level,  and  had  been  continually  to  the  passing  of  the  act 
maintained  by  the  said  Adventurers;  that  the  drain  has  been  and  is 
very  useful  to  the  Adventurers  and  Corporation  respectively,  for  the 
draining  of  the  Great  Level,  and  has  been  and  is  maintained  for  their 
own  use  and  benefit,  and  for  the  furthering  of  their  purposes ;  and  that, 
since  the  passing  of  the  act,  the  drain,  together  with  the  banks  thereof, 
*and  the  bridge,  have  been  respectively  vested  in  the  said  Cor-  r+8  .n 
potation ;  and  the  Corporation  have  maintained  and  continued  ■- 
their  drain  and  the  banks,  and  still  do,  for  their  own  use  and  benefit  as 
the  owners  thereof,  and  of  all  the  lands  vested  in  them,  and  for  the 
farthering  the  purposes  of  the  said  Corporation :  and,  during  all  the 
time  aforesaid,  have  continued  and  maintained  the  said  bridge,  and 
repaired  the  same,  and  been  liable  to  and  of  right  ought  to  have  repaired 
the  same,  and  still  of  right  ought  so  to  do,  by  reason  of  the  premises  in 
the  plea  respectively  mentioned  and  referred  to. 

As  the  first  count  has  shown  the  defendants  liable  prirn&  facie,  the 
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question  on  this  plea  will  be,  whether  it  shows  any  other  party  really 
liable ;  unless  it  does,  the  prim&  facie  liability  will  not  have  been  dis- 
placed. Now  the  plea  shows  a  highway  interrupted,  and  an  artificial 
drain  or  river  made  across  it,  for  the  use,  profit,  and  advantage  of  the 
Adventurers,  the  necessity  for  a  bridge  thereby  created,  and  the  bridge 
in  consequence  constructed  on  the  line  of  the  former  highway  by  them, 
and  the  former  highway  thenceforward  and  now  carried  upon  the  bridge 
It  then  states  the  erection  of  the  Corporation  by  act  of  parliament, 
whom  it  afterwards  identifies  with  the  Adventurers  in  the  relation  of  tn& 
tees  and  cestui  que  trusts ;  and  it  alleges  that,  by  the  same  authority, 
the  drain  or  river,  with  its  banks,  the  bridge  and  large  quantities  of  land, 
for  the  purpose  of  draining  which,  the  drain  had  been  made,  were  vested 
in  the  Corporation. 

To  go  no  farther  with  thq  plea,  the  facts  now  stated  seem  to  us  to  dis- 
tinguish this  case  from  many  that  were  relied  on  in  the  argument  for  the 
Crown.  The  general  rule  may  be  considered  to  have  been  established  with 
*8411  *re8ar(^  *°  bridges  built  before  stat.  43  Gr.  3,  c.  59,(a)  at  least 
J  from  the  time  of  Rex  v.  The  West  Riding,  5  Burr,  2594,(i)  in  the 
words  of  Aston,  J.,  "  that  if  a  man  builds  a  bridge,  and  it  becomes  use- 
ful to  the  county  in  general,  the  county  shall  repair  it."  In  the  case 
by  the  same  name,  Rex  v.  The  West  Riding  of  Yorkshire,  2  East,  342, 
this  rule  was  held  to  apply  to  the  case  of  a  bridge  first  built  by  the 
trustees  of  a  turnpike  road  where  no  bridge  had  been  before,  over  a 
natural  rivulet ;  the  bridge  was  of  public  utility ;  and  Lord  Ellexbo- 
rough  assumed  that  the  trustees  had  authority  to  build  it,  and  they  had 
power  to  levy  tolls  for  the  repair  of  the  road ;  but  there  were  no  funds 
specifically  provided  for  the  repair  of  the  bridge,  and  the  trustees  were 
not  personally  liable.  Where,  however,  a  Navigation  company  were 
authorized  to  take  or  alter  the  old  highway  for  their  own  purposes,  only 
upon  condition  of  leaving  another  as  good  in  its  room,  and  the  Company, 
deepening  a  ford  which  had  been  the  highway,  so  as  to  render  it  impas- 
sable, had  made  a  bridge  necessary,  and  accordingly  built  it,  this  Coart 
held  the  condition  to  be  a  continuing  one,  that  the  Company  were  bound 
permanently  to  keep  the  highway  as  good  for  the  public,  and  so  to  keep 
the  bridge,  which  was  the  substituted  highway,  in  repair ;  Rex  v.  Kent 
(St.  Helen's  Bridge),  13  East,  220:  and,  though  there  are  some  slight 
differences  between  the  facts  of  this  case  and  those  of  Rex  v.  The  Parte 
of  Lindsey,  14  East,  317,  yet  the  principle  of  decision  was  substantially 
the  same,  and  the  latter  may  be  considered  a  full  confirmation  of  the 
*8491  ^ormer  decision.  These  cases  proceeded  on  the  particular  cir- 
--"  cumstances  of  each  respectively,  as  is  manifest  from  the  judgment 
of  the  Court  in  Rex  v.  Kent  (Footscray  Bridge),  2  M.  &  S.  513  (E.  C. 
L.  R.  vol.  28),  where  individuals  had  for  their  own  profit  erected  a  mill, 
•leepened  a  ford  and  highway  in  a  part  of  the  stream  above  it,  so  as  to 

(a)  See  Rex  r.  Derby,  3  B.  A  AcL  147,  150  (E.  C.  L.  R.  vol  23). 
(6)  Cue  of  Glufibarne  Bridge. 
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render  it  impassable,  and  then,  in  discharge  of  the  consequent  duty, 
erected  a  bridge  over  the  stream  at  the  same  place,  which  thenceforward 
they  had  repaired ;  here  the  Court  held  that  the  general  rule  applied ; 
there  was  neither  prescription  nor  reason  of  tenure  to  fix  the  burthen 
od  the  millowners ;  and,  by  reason  of  this  and  the  public  utility  of  the 
bridge,  the  county  was  bound  to  repair. 

This  case,  of  course,  was  much  pressed  on  behalf  of  the  Crown :  and, 
on  the  part  of  the  defendants,  its  authority  was  questioned.  Lord  Ellen- 
borough,  in  delivering  the  judgment,  seems  to  admit  that  it  was  a  deci- 
sion contrary  to  the  case  in  1  Rolle's  Abridgment,  368,  tit.  Bridges,  pi. 
2 ;  but  states  that,  on  reference  to  the  record,  Rolle  appeared  not  to 
have  been  warranted  in  the  abstract  given  by  him ;  indeed  that  no  such 
question  as  he  supposed  had  been  raised  or  decided  in  it.  Considering 
the  great  learning  and  accuracy  of  Rolle,  and  the  greater  familiarity 
which  he  undoubtedly  had  with  ancient  records  than  could  be  expected 
of  the  Court  in  Lord  Ellen  bo  rough's  time,  so  entire  a  blunder  as  is 
charged  upon  him  may  well  excite  surprise ;  and  it  was  pointed  out  by 
Mr.  Maude  for  the  defendants  that,  whereas  Rolle  refers  to  a  record  of 
the  8  E.  2,  the  roll  examined  by  the  Court,  from  which  an  extract  is 
given  in  a  note  to  Rex  v.  Kent  (Footscray  Bridge),  2  M.  &  S.  520  (E. 
C.  L.  R.  vol.  28),  note  (a),  *is  of  the  6  E.  2 ;  and  the  result  of  -^  q 
his  industrious  research  leaves  it  very  questionable  whether  the  '- 
Court,  in  Rex  v.  Kent  (Footscray  Bridge),  2  M.  &  S.  513  (E.  C.  L.  R. 
vol.  28),  did  successfully  dispose  of  the  authority  in  Rolle ;  who,  it  is  to 
be  observed,  adds  to  his  citation,  "  and  it  is  now  repaired  by  London, 
which  hath  the  mill ;"  speaking  of  it,  we  apprehend,  as  a  fact  within  his 
own  knowledge,  and  certainly  attributing  the  continued  repair  by  the 
city  of  London  to  their  ownership  of  the  mill  .(a) 

It  would  be  safer,  therefore,  perhaps,  to  rely  neither  on  the  case  in 
Rolle,  nor  on  the  mere  decision  in  Rex  v.  Kent,  2  M.  &  S.  518  (E.  C. 
L.  R.  vol.  28),  further  than  as  a  general  affirmance  of  the  general  rule. 
But  in  a  later  case,  that  of  Rex  v.  Kerrison,  8  M.  &  S.  526  (E.  C.  L. 
R.  vol.  30),  where  a  Navigation  company,  for  the  purposes  of  the  navi- 
gation,  and  by  virtue  of  their  statutory  powers,  made  a  navigable  cut 
across  a  highway,  rendering  it  impassable,  and  a  bridge  was  built  across 
the  cut  (it  was  not  proved  by  whom),  neither  necessary  nor  useful  to  the 
navigation,  but  from  time  to  time  repaired  by  the  company,  necessary 
to  the  public  and  used  by  the  public,  but  never  repaired  by  the  county, 
the  Court  held  that  the  owner  of  the  navigation  was  liable  to  the  repair, 
though  no  tolls  were  paid  in  respect  of  passing  the  bridge,  and  no  funds 
for  its  maintenance  were  distinctly  found  to  exist ;  and  they  proceeded 
on  the  same  principle  which  had  decided  the  cases  in  13  &  14  East, 
Rex  v.  Kent  (St.  Helen's  Bridge),  13  East,  220,  Rex  v.  The  Parts  of 

(a)  See  p.  845,  note,  at  the  end  of  this  case, 

2T 
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Lindsey,  14  East,  317.  And  that  principle  seems  to  be  this,  undoubt- 
*8 44.1  edly  a  just  one,  that,  where  *the  act  making  the  bridge  necessary, 
J  though  authorized  to  be  done,  interferes  with  the  public  right,  is 
done  primarily  for  private  purposes,  and  the  public  use,  from  which  the 
public  benefit  is  inferred,  is  to  be  referred  only  to  the  act,  because  made 
necessary  by  it,  the  public  indeed  remaining  only  with  the  same  con- 
venience which  it  had  before,  the  authority  to  do  the  act  is  conditional 
only,  equally  whether  the  condition  be  expressed  or  implied ;  and  the 
condition  also  is  in  both  cases  continuing  so  long  as  the  act  continues 
whereby  the  public  right  is  interfered  with.  And,  as  the  obligation 
here  insisted  on  arises  from  the  party's  own  act,  which  would  be  unlawful 
unless  such  obligation  could  be  complied  with,  the  case  steers  clear  of 
any  consideration  as  to  the  existence  of  funds ;  for  the  party  bringing 
the  duty  upon  himself  for  Kis  own  purposes  cannot  object  the  want  of 
funds  for  the  performance  of  it. 

It  appears  to  us  that,  when  the  Adventurers  first  cut  the  drain,  and 
interrupted  the  public  highway,  that  act,  however  authorized  by  com- 
missions of  sewers  or  other  power  vested  in  them,  was  done  for  their  own 
use,  benefit,  and  convenience,  and  could  be  legal  only  on  the  condition 
of  substituting  another  highway,  which  could  be  only  by  a  bridge  as 
convenient  for  the  public  as  the  old  one;  that  the  public  were  in  truth 
no  gainers  by  the  change  ;  they  were  by  this  hypothesis  merely  placed 
in  the  same  situation  as  before ;  and  that  the  condition  which  was  neces- 
sary to  legalize  the  first  cutting  of  the  drain  was  and  is  a  continuing 
one :  the  instant  it  is  broken,  the  indefeasible  rights  of  the  public  revive, 
and  the  cut  becomes  a  nuisance. 

*84VI  ^e  ^ink,  therefore,  that  the  plea  is  in  substance  *good,  and 
J  that  the  facts  it  discloses  clearly  distinguish  it  from  the  case 
of  Rex  v.  Oxfordshire,  4  B.  &  C.  194  (E.  C.  L.  R.  vol.  10),  where 
the  bridge  was  built  by  trustees  of  a  turnpike  road  for  public  purposes 
only. 

There  is  another  fact  in  this  case  which  does  not  appear  distinctly 
found  in  any  of  the  decided  cases,  namely,  that  the  cut,  the  banks,  and 
the  bridge,  are  all  expressly  vested  in  the  Corporation  by  statute.  And 
this  is  relied  on  by  the  counsel  for  the  Grown  as  making  the  plea  double. 
But  we  think  it  is  not  set  up,  nor  could  be,  as  alone  of  power  to  throw 
the  liability  on  the  Corporation,  and  therefore  that  it  does  not  open  the 
plea  to  the  objection  of  duplicity ;  at  the  same  time  we  by  no  means  say 
that  it  is  an  unimportant  fact  in  addition  to  the  others  on  which  we 
mainly  rely. 

The  ground  on  which  we  decide  as  to  this  plea  makes  it  unnecessary 
to  consider  some  other  objections  which  applied  to  other  parts  of  it  than 
those  on  which  we  rely. 

No  distinction  was  made  between  the  second  and  first  plea ;  and  our 
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judgment  will  be  for  the  defendants  as   to  the  Old  Bedford   river 
bridge. 
The  same  judgment  will  be  given  in  the  second  indictment. 

Judgment  for  defendants. (a) 

(a)  Reported  principally  by  G.  Blackburn,  Esq. 


Is  Rex  v.  Kent  (Footscr&y  bridge),  2  M.  k  S.  513  (E.  C.  L.  R.  vol.  28),  tbe  Court  tbougbt  that 
Lord  Rolle,  in  Rolle'a  Abridgment,  368,  tit  Bridget,  pi.  2,  referred  to  a  record  which  is  set  forth 
in  2  M.  A  8.  520  (E.  C.  L.  R.  vol.  28),  note  (a) ;  and  they  said  that,  "  it  appears,  the  real  question 
was  on  an  obligation  to  repair,  by  *  reason  of  the  tenure  of  certain  lands,  and  that  no 
gach  question  as  supposed  by  Lord  Rolle,  that  is,  of  a  legal  obligation  resulting  from  f*846 
the  building  of  the  bridge  by  the  millowner  for  his  benefit,  was  ever  directly  or  in- 
directly decided  or  could  properly  be  argued." 

The  passage  in  Rolle  referred  to  is  as  follows.  "Si  home  erect  un  molyn  pur  son  singular 
profit,  et  fait  un  novell  cut  pur  le  ewe  a  vener  al  ceo,  et  fait  un  novell  bridge  ouster  ceo,  et  lea 
subjects  use  d'aler  ouster  ceo  come  ouster  un  common  bridge,  cest  bridge  doit  estre  repaire  per 
eestey  qui  ad  le  molyn,  et  nemy  le  countie,  pur  ceo  que  il  ceo  erect  pur  son  benefit  demesne. 
8  E.  2,  B.  R.  adjudge  pur  Bow-Bridge,  et  Channel-Bridge,  vers  le  Prior  de  Stratford,  et  ceo  ore 
repaire  per  London,  que  ad  le  molyn." 

Maude,  in  arguing,  pointed  out  that,  in  the  record  cited,  2  M.  A  S.  520  (E.  C.  L.  R.  vol.  28), 
note  («),  an  inquisition  in  31  Ed.  1,  presents  as  wanting  repair  five  bridges.  Of  these,  two  ore 
stone  bridges,  one  at  Stratford  Bow,  and  one  called  Channel  bridge ;  and  it  is  presented  that 
these  two  bridges  and  a  causeway  between  them  were  erected  by  the  Lady  Matilda,  then  queen, 
who  gave  lands  to  the  Abbey  of  Barking,  to  be  held  by  the  tenure  of  repairing  the  bridges  and 
causeway,  which  lands  came  to  the  Abbot  of  Stratford,  who  therefore  repaired  the  two  stone 
bridges  and  the  causeway.  The  .inquisition  also  presented  that  there  exist  three  mills,  one  held 
by  the  master  of  the  house  of  St  Thomas  de  Acre,  and  two  (a  water  mill  and  a  fulling  mill)  held 
by  the  keeper  of  London  bridge;  from  which  mills  descend  three  courses  of  water,  with  three 
trunks  made  across  the  said  causeway  by  the  said  master  and  keeper  for  a  long  time  after  the 
said  causeway  was  made ;  over  which  trunks  three  wooden  bridges  were  made  by  the  said 
master  and  keeper,  which  were  out  of  repair.  And,  "  it  being  inquired  who  are  bound  to  repair 
the  aforesaid  three  wooden  bridges  made  in  the  causeway,  they  say,  as  well  they  who  hold  the 
said  mills  founded  and  planted  upon  the  said  three  trunks  as  the  said  Abbot,  who  has  the  profit 
of  the  courses  of  water  running  under  these  bridges  to  the  mill  of  the  said  Abbot,  situate  on  the 
trunks  aforesaid,  towards  the  north."  The  inquest  then  present  that  the  Abbot  of  Stratford  is 
bound  to  repair  two  of  the  wooden  bridges,  and  that  the  master  of  the  house  of  St  Thomas  de 
Acre  and  the  keeper  of  London  bridge  are  bound  to  keep  in  repair  the  third  wooden  bridge : 
and  that  the  Abbot  holds  the  tenements  given  by  the  queen  for  the  repair  of  the  stone  bridges 
and  causeway. 

The  several  parties  are  summoned,  and  appear.  The  proceedings  as  to  the  two  stone  bridges 
and  causeway  terminate  in  a  concord  of  Easter  term,  9  Ed.  2.  But  the  end  of  the  proceedings  as 
to  the  wooden  bridges  does  not  appear  in  the  record  as  given  in  2  M.  k  S.  520,  note  (a)  (E.  C.  L. 
R.  vol.  28).  The  keeper  says  that  he  is  but  a  servant  of  the  mayor  and  commonalty  of  London, 
and  prays  aid  of  them,  which  is  granted.  In  Michaelmas  term,  7  Ed.  2,  *the  mayor 
and  commonalty,  the  keeper,  and  the  master  of  the  house  of  St  Thomas  de  Acre,  [*847 
trarerse  the  inquisition  ;  and  in  Trinity  term  (it  does  not  appear  whether  of  7  or  8  Ed. 
2),  there  is  a  special  finding  of  the  jury,  the  judgment  on  which  is  not  given.  Maude  pointed 
out  that  the  reference  in  Rolle  is  to  the  8  Ed.  2 ;  and  he  surmised  that  Rolle  referred  to  tlie 
judgment  which  he  conjectured  to  have  been  given  in  that  year  on  the  special  finding  against 
the  mayor  and  commonalty  of  London,  who  are  stated  by  Rolle  to  repair  the  bridge  and  have 
the  mill ;  and  that  the  reference  was  not,  as  supposed  by  the  Court  in  Rex  v.  Kent,  2  M.  A  S. 
520  (E.  C.  L.  R.  vol.  28),  to  the  decision  in  9  Ed.  2,  as  to  the  stone  bridges  and  the  causeway, 
with  which  the  city  of  London  had  no  concern. 

See  also  Rex  v.  Middlesex,  3  B.  A  Ad.  201  (E.  C.  L.  R.  vol.  23),  Baker  v.  Ore  en  hill,  .3  Q.  B. 
148  (E.  C.  L.  R.  vol.  43),  by  which  it  appears  that  in  modern  times  there  are  five  bridges  between 
Stratford  and  Bow :  two  of  which  are  repaired  ratione  tenurcc  of  lands  that  had  been  of  the 
Abbey  of  Stratford;  two  repaired  ratione  tenura  of  water  mills,  Ac,  by  the  city  of  London ;  an  1 
one,  called  St  Thomas  of  Acre's  bridge,  repairable  ratione  tenura  of  a  water  mill  in  the  hand* 
of  a  private  person. 
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*qaqi  *DOE,  on  the  several  demises  of  BIDDULPH  and  Others,  r. 
848J  HOLE. 

By  will  of  1761,  power  was  given  to  tenants  for  lifo  to  lease  for  lives,  so  that  there  were  rcserred 
in  every  such  lease  the  ancient  and  accustomed  rents  and  horiots  for  the  premises,  or  Don. 

By  codicil  of  1763,  reciting  that  another  child  was  born  to  the  testator  since  the  making  of  hit 
will,  that  his  former  children  were  provided  for,  and  that  he  wished  to  provide  for  hu  lag 
born  child,  provision  was  made  accordingly ;  and  the  will  was  thereby  also  ratified. 

In  a  lease  of  1724,  the  rent  was  1/.;  and  a  heriot,  or  3/.  in  lien  of  it,  was  reserved;  and  the 
lease  was  granted  on  payment  of  a  fine.  By  another  lease,  granted  in  1762,  between  the 
times  of  making  the  will  and  the  codicil,  the  rent  was  15J„  and  there  was  no  heriot  or  fine.  A 
tenant  for  life,  in  execution  of  the  leasing  power,  granted  a  lease  according  to  the  lesse  of 
1724.     Held: 

That,  although  the  latest  lease,  preceding  the  creation  of  the  power  was  entitled  to  greater 
weight  than  any  single  earlier  loose,  and  ought  to  govern  the  decision  where  there  was  a 
balance  of  evidence,  yet,  where  the  ancient  custom  appeared  to  have  been  uniform,  sod  s 
single  lease  varying  therefrom  was  granted  just  before  the  creation  of  the  power,  the  excep- 
tional lease  ought  not  then  to  govern  merely  because  it  was  the  latest 

That  whether  the  lease  of  1724  or  that  of  1762  contained  the  ancient  and  accustomed  rent  and 
heriot  was  a  question  for  the  jury. 

That  the  will  creating  the  power  was  not  to  be  read  as  of  the  date  of  the  codicil  confirming  the 
will ;  because  the  codicil  was  made  for  one  specific  purpose  wholly  unconnected  with  the 
power  in  question ;  and  the  rule,  that  a  codicil  confirming  a  will  makes  the  will  for  many 
purposes  to  bear  the  date  of  the  codicil,  is  subject  to  the  limitation  that  the  testator's  inten- 
tion be  not  defeated  thereby. 

Ejectment  for  premises  in  Somersetshire.  On  the  trial,  before  Wil- 
liams, J.,  at  the  last  Summer  assizes  for  Somersetshire,  it  appeared 
that  the  lessors  of  the  plaintiff  were  the  devisees  of  George  Earl  of 
Egremont,  who  was  the  remainder-man  under  the  will  of  Charles  Earl 
of  Egremont.     The  premises  were  part  of  the  devised  estate. 

The  will  of  Charles  Earl  of  Egremont  bore  date  31st  July,  1761,  and 
contained  a  power  for  the  tenant  for  life  in  possession,  amongst  other 
things,  "  to  demise,  lease,  or  grant,  in  possession  or  reversion  for  one 
life  or  for  two  or  three  lives,  or  for  any  term  of  years  determinable  upon 
one  life  or  two  or  three  lives,  any  part  of  the  premises  usually  so  leased, 
so  that  all  the  leases  to  be  made  by  virtue  hereof,  which  shall  be  in 
force  at  the  same  time,  shall  be  determinable  on  the  dropping  of  one 
♦ad.cn  ^e>  or  ^e  dropping  of  two  or  three  lives  at  the  *most;  and 
-*  so  that  there  be  reserved  in  every  such  lease,  during  the  continu- 
ance thereof,  the  ancient  and  accustomed  rents  and  heriots  for  the  pre- 
mises therein  contained,  or  more. "(a)  There  was  a  codicil  duly  executed, 
and  dated  in  1763,  as  follows. 

"  A  codicil  to  be  annexed  to  the  last  will  and  testament  of  me,  Charles 
Earl  of  Egremont,  bearing  date  31st  July,  A.  D.  1761. 

Whereas  I  have  lately  (since  the  making  of  my  said  will)  a  fourth 
son  born,  William  Frederick  Wyndham,  for  whom  I  am  very  desirous  to 
make  some  provision  without  delay,  provisions  having  been  already  made 
for  my  other  children  by  my  marriage  settlement  and  by  my  said  last 

(a)  See  the  power  more  fully  set  forth  in  Doe  dem.  Lord  Egremont  v.  Stephens,  6  Q.  &  303; 
210  (E.  C.  L.  R.  vol  51). 
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will :  and  whereas  I  have  a  large  sum  of  money  vested  and  standing  in 
my  own  Dame  in  the  joint  stock  of  4  per  cent,  annuities,  and,  being 
minded  to  give  and  appoint  10,0002.  interest  or  above:"  then  follows  a 
bequest  to  trustees  of  10,000Z.  in  trust  for  the  benefit  of  William  Frede- 
rick Wyndbam,  and  the  codicil  then  concludes :  "  And  it  is  my  will 
and  desire  that  this  codicil  be  accepted  and  taken  as  part  of  my  said 
last  will  and  testament,  and  as  such  to  be  observed,  fulfilled,  and  per- 
formed, hereby  ratifying  and  confirming  my  said  last  will." 

A  lease  of  the  premises  in  question  was  proved,  bearing  date  in  1724. 
This  lease  was  for  ninety-nine  years,  determinable  on  the  dropping  of 
three  lives.  It  appeared  to  be  on  payment  of  a  fine  of  952.,  and  in 
renewal  of  a  former  lease;  and  in  it  the  rent  of  12.  and  a  heriot,  or  in 
lieu  of  it  32.,  was  reserved.  Another  lease,  also  for  *ninety-  r<t«^ft 
nine  years,  determinable  on  the  dropping  of  three  lives,  in  *- 
renewal  of  that  of  1724,  was  produced.  It  was  by  Charles  Earl  of 
Egremont  (the  settlor),  and  bore  date  in  1762,  and  therefore  after  the 
date  of  the  will,  but  before  the  date  of  the  codicil.  In  this  la&t  lease 
the  rent  reserved  was  152. ;  and  there  was  no  heriot  and  no  fine. 

The  defendant  held  under  a  lease  granted  in  1824,  by  George  O'Brien, 
Earl  of  Egremont,  then  tenant  for  life  in  possession  under  the  settle- 
ment of  Charles  Earl  of  Egremont.  The  lease  was  granted  in  supposed 
execution  of  the  power.  It  was  determinable  on  three  lives,  still  in 
being  at  the  time  of  the  trial.  It  corresponded  in  all  respects  with  the 
lease  of  1724,  and  consequently  varied  substantially  from  that  of  1762. 
The  question  in  the  cause  was,  whether  this  lease  was  a  due  execution 
of  the  power :  and  the  point  on  which  that  depended  was,  what  were 
"  the  ancient  and  accustomed  rents  and  heriots  for  the  premises." 

The  plaintiff  contended  that  the  republication  of  the  will  by  the  codi- 
cil in  1763  required  the  will  to  be  construed  as  of  that  date ;  and  that 
it  followed  as  a  matter  of  law  that  the  ancient  and  accustomed  rents 
and  heriots  were  those  in  the  lease  next  preceding  1763,  that  is,  those 
in  the  lease  of  1762.  The  learned  Judge  directed  a  verdict  for  the 
plaintiff,  giving  the  defendant  leave  to  move  to  enter  a  verdict  for  him 
if  there  was  any  question  for  the  jury  on  these  facts.  • 

Cockbum,  in  Michaelmas  term,  1849,  obtained  a  rule  nisi  accord 
ingly.     In  this  vacation, (a) 

*Orowdery  Montague  Smith,  and  Phinn  showed  cause.  There  «-*qci 
are  two  points  in  this  case :  on  neither  was  there  any  question  for  *- 
the  jury.  1.  Whether  the  power  is  to  be  construed  as  it  would  be  if 
created  by  a  settlement  bearing  the  date  of  the  codicil,  that  is,  1763,.  or 
as  if  created  by  a  settlement  bearing  the  date  of  the  original  will,  that 
is,  1761,  is  entirely  for  the  Court.  The  authorities  on  the  point  are  all 
collected  in  1  Jarman  on  Wills,  174,  c.  8.  The  effect  of  them  is  that 
the  operation  of  a  codicil,  "  if  not  neutralized  by  internal  evidence  of  a 

(a)  Jane  26th  and  27th.    Before  Pattzson,  Colbbxd«k,  Wiohtmah,  and  Erlb,  Ji. 

vol.  xv-— 63  2t2 
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contrary  intention,  is  to  republish  the  will."  In  Groodtitle  v.  Meredith, 
2  M.  &  S.  5,  13  (E.  C.  L.  R.  vol.  28),  Lord  Ellenborough  says:  "The 
effect  of  all  these  decisions  is  to  give  an  operation  to  the  codicil  per  se, 
and  independently  of  any  intention,  so  as  to  bring  down  the  will  to  the 
date  of  the  codicil,  making  the  will  speak  as  of  that  date,  unless  indeed 
a  contrary  intention  be  shown,  in  which  case  it  will  repel  that  effect," 
The  last  case  upon  the  subject  is  Doe  dem.  York  v.  Walker,  12  M.  k 
W.  591, f  where  the  rule  was  acted  upon.  The  onus  of  showing  some- 
thing in  the  codicil  to  indicate  an  intention  not  to  republish  lies  on  the 
defendant ;  and  nothing  of  the  sort  exists  in  the  present  case.  The  will, 
therefore,  is  to  be  construed,  to  use  the  words  of  Lord  Abinger  in  Doe 
dem.  York  v.  Walker,  12  M.  &  W.  597,  f  "  as  if  the  testator  had  rein- 
serted in  the  codicil  all  the  words  of  the  will."  Then,  assuming  that 
the  will  is  to  be  read  as  bearing  date  in  1763,  the  second  point  arises. 
The  plaintiff  contends  that,  as  a  matter  of  law,  the  last  lease  granted 
before  the  creation  of  the  power  is  the  pattern  lease.  There  is  a  chain 
#^r9-  of  uniform  decisions  to  that  effect,  extending  *over  a  long  period; 

-■  Morrice  v.  Antrobus,  Hardres,  325,  Orby  v.  Mohun,  2  Vernon, 
531,  542,  per  Holt,  C.  J.  In  Smith  v.  Doe  dem.  Earl  of  Jersey,  2  Br. 
&  B.  473,  606  (E.  C.  L.  R.  vol.  6),  in  the  House  of  Lords,  Lord  Eldojt 
says :  "Now  let  us  suppose  ourselves  sitting  down  to  make  a  new  lease, 
after  the  year  1757"  (the  date  of  the  creation  of  the  power  in  that  case), 
"  of  premises  which,  in  the  year  1757,  were  held  under  a  then  existing 
lease.  Addressing  ourselves  to  the  execution  of  that  power,  is  it  pos- 
sible to  be  denied,  that,  in  order  to  see  how  the  power  should  be  exe- 
cuted, we  must  look  at  that  existing  lease  which  is  the  lease  immediately 
preceding  that  which  we  are  to  make  ?  I  do  not  carry  it  further ;  I  do 
not  say  that  we  are  to  go  back  into  the  more  remote  periods  of  time,  and 
see  what  was  the  habit  in  all  time  past."  '  In  Doe  dem.  Douglas  v.  Lock, 
2  A.  k  E.  705,  736  (E.  C.  L.  R.  vol.  29),  it  was  laid  down  by  this  Court 
that  the  last  preceding  lease  was  the  proper  evidence  of  what  was  the 
accustomed  rent,  &c,  intended  in  the  power. 

It  may  be  urged  by  the  defendant  that  heriots  are  mentioned  in  the 
power,  and  in  the  lease  of  1762  no  heriot  is  reserved.  But  the  effect  of 
this  is  only  that,  no  heriot  being  customary,  a  lease  reserving  the  accus- 
tomed heriot  must  be  a  lease  reserving  none.  Or  it  may  be  that  the 
form  of  that  lease  takes  these  premises  out  of  the  operation  of  the  powei 
altogether,  as  showing  that  they  were  not  premises  usually  so  leased  as 
in  the  power  was  contemplated. 

Cockburn,  Butt,  and  Kinglake,  Serjt.,  contrsi.  The  general  rule  no 
doubt  is,  that  a  codicil  confirming  a  will  republishes  it :  but  it  is  not 
*ft^<n  an  inn*ex*Dle  ru^e  *  *and>  whenever  it  appears  that  the  testator's 

J  intention  was  by  the  codicil  to  ratify  the  devise  as  it  was  in  the 
original  will,  and  that  if  the  will  were  brought  down  to  the  date  of  the 
codicil  the  devise  would  be  altered,  the  law  does  not  frustrate  his  inten- 
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tion  and  cause  the  intended  ratification  of  the  devise  to  operate  as  an 
alteration  #of  it.     The  opinion  of  the  Court  of  Queen's  Bench  in  Lady 
Strathmore  v.  Bowes,  7  T.  R.  482,  and  the  decision  of  the  House  of 
Lords  in  the  same  case,  Bowes  v.  Bowes,  2  B.  &  P.  500,  proceed  on  this 
principle.     The  same  principle  was  recognised  in  Goodtitle  v.  Meredith, 
2  M.  &  S.  5  (E.  C.  L.  R.  vol.  28),  though  the  Court  thought  that  the 
particular  case  fell  within  the  rule,  not  the  exception ;  and  there  are 
several  cases  in  equity  to  the  same  effect;  Monypenny  v.  Bristow,  2 
Russ.  &  M.  117,  132,  Hughes  v.  Turner,  3  M.  &  Keene,  666,  694, 
Ashley  v.  Waugh,  cited  1  Jarman  on  Wills,  179,  Smith  v.  Dearmer,  8 
T.  4  J.  278.f     In  Doe  dem.  York  v.  Walker,  12  M.  &  W.  591,f  relied 
on  by  the  plaintiff,  the  Court  treated  the  question  as  one  of  intention. 
And  it  would,  in  many  cases,  work  monstrous  injustice  if  the  rule  were 
not  subject  to  such  an  exception.     The  argument  for  the  plaintiff  here 
is,  that  a  codicil,  made  solely  for  the  purpose  of  providing  for  an  infant 
child,  is  by  a  technical  rule  to  alter  the  terms  of  the  power.     If  the  will 
had  contained  a  specific  devise  of  the  farms  "  now  in  the  possession  of 
A."  to  one  son  and  of  those  "  now  in  the  possession  of  B."  to  another, 
and  in  the  interval  between  the  will  and  codicil  these  tenants  had  given 
up  part  of  their  farms,  or  taken  more  land,  it  would  hardly  be  contended 
that  the  codicil  should  have  *the  effect  of  altering  the  subject-  r*o^ 
matter  of  the  devise;  yet,  if  the  plaintiff's  argument  be  correct,  *- 
it  must  have  done  so.     The  only  answer  would  be,  that  the  testator,  by 
his  codicil,  meant  to  ratify  the  devise  in  the  will,  not  to  repeat  the  words 
in  a  different  meaning;  and  that  answer  is  as  applicable  here.    According 
to  8.  24  of  stat.  7  W.  4  &  1  Vict.  c.  26,  a  will  is  to  speak  from  the  death 
of  a  testator,  with  reference  to  real  estate,  "  unless  a  contrary  intention 
shall  appear  by  the  will."     The  law  thus  enacted  is  not  altogether  new, 
but  is  borrowed  from  the  law  in  force,  with  respect  to  personal  property, 
before  this  statute ;  Attorney-General  v.  Bury,  1  Eq.  Ca.  Abr.  201,  cited 
in  Cole  v.  Scott,  1  Macnaghten  &  Gordon,  518.     In  Cole  v.  Scott,  the 
testator  devised  all  the  "  estates  whereof . I  am  now  seised  or  possessed," 
and  also  used  the  word  "  now"  in  other  parts  of  his  will,  so  as  to  indicate 
that  he  alluded  to  the  period  at  which  he  was  making  his.  will ;  it  was 
held  that  real  estate  acquired  after  the  date  of  the  will  was  not  affected 
by  it,  because  the  testator  had  shown  a  contrary  intention.     In  the 
present  case,  when  the  testator  referred  to  lands  "usually  so  leased," 
he  roust  have  meant  usually  leased  "now,"  and  not  usually  leased  in 
future ;  nor  could  he,  by  the  words  "  ancient  and  accustomed  rents  and 
he  riots,"  have  contemplated  future  and  unaccustomed  rents  and  heriots. 
Neither  is  the  plaintiff's  second  proposition  correct.     The  lease  im- 
mediately preceding  the  creation  of  the  power  is  evidence  of  what  was 
meant  by  the  power;  but  it  is  no  more  than  evidence.     Morrice  v. 
Antrobus,  Hardres,  325,  turned  on  the  construction  of  stat.  13  Eliz.  c. 
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*orr-i  10,  and  is  not  precisely  in  point;  nor,  indeed,  was  there  any  *de- 
*  ■■  cision  in  that  case ;  for  it  was  referred  to  the  Attorney-General. 
In  Orby  v.  Mohun,  2  Vernon,  531,  542,  the  opinion  of  Lord  Holt  was 
indeed  in  favour  of  the  lease ;  but  it  was  overruled  by  the  Lord  Keeper 
and  Trevor,  C.  J.  Besides,  when  the  facts  in  that  case  are  looked  to, 
there  appears  to  have  been  no  uniform  mode  of  letting  at  all ;  and  the 
last  lease  may  well  be  admitted  to  have  more  weight  than  any  other.  In 
Doe  dem.  Douglas  v.  Lock,  2  A.  &.  E.  705  (E.  C.  L.  R.  vol.  29),  it  was 
decided  that  the  last  preceding  lease  was  the  proper  evidence  of  the 
ancient  and  accustomed  rent;  but  it  was  the  only  old  lease  produced 
of  the  premises  in  question,  and  therefore  the  only  evidence  of  the 
accustomed  rent  and  reservation ;  and  the  question  came  before  the  Court 
on  a  special  case,  so  that  the  Court  had  power  to  draw  inferences.(«) 
The  questions  how  these  premises  had  been  usually  leased,  and  what 
were  the  accustomed  rents,  were  questions  of  fact,  and,  therefore,  for 
the  jury.  Our.  adv.  vuh. 

Patteson,  J.,  on  a  subsequent  day  in  this  vacation  (July  6th),  deli- 
vered the  judgment  of  the  Court. 

By  the  will,  dated  1761,  the  power  to  lease  for  three  lives  lands 
usually  so  letten  was  given  to  the  tenants  for  life,  provided  there  were 
reserved  in  such  leases  the  ancient  and  accustomed  rents  and  heriots 
or  more,  and  usual  and  reasonable  covenants.  By  codicil,  dated  in 
1763,  provision  for  a  younger  child  was  made,  and  the  will  was  in  all 
other  respects  confirmed.  By  lease  in  1724,  in  renewal  of  a  former 
lease,  the  rent  was  1/.,  the  heriot  32.,  and  the  fine  952.  By  the  suc- 
*8*fn  cee^ng  tease,  *n  *1762,  the  rent  was  152.,  which  was  the  rack 
•*  rent  value ;  and  there  was  no  fine  and  no  heriot.  By  lease  of 
1824,  by  a  tenant  for  life  acting  in  execution  of  the  power,  the  rent 
and  heriots  were  according  to  the  lease  of  1724 ;  and  the  ejectment  was 
brought  on  the  ground  that  the  rent  reserved  was  not  the  ancient  and 
accustomed  rent ;  and  the  lessor  of  the  plaintiff  contended  that  the  last 
lease  preceding  the  creation  of  the  power  is  by  law  the  proof  of  what 
is  the  ancient  and  accustomed  rent ;  that  the  will  of  1761,  being  con- 
firmed by  the  codicil  of  1763,  has,  in  law,  the  date  of  1763 ;  that  the 
lease  of  1762  is  therefore  the  last  lease  preceding  the  creation  of  the 
power  ;  and  that  consequently  the  rent,  according  to  the  power,  ought 
to  be  152.  instead  of  12.  The  Judge  directed  the  verdict  to  be  for  the 
plaintiff,  but  gave  the  defendant  leave  to  move  to  enter  the  verdict  for 
him,  if  upon  these  facts  there  was  any  question  for  the  jury  as  to  the 
ancient  and  accustomed  rent.  Upon  that  motion  being  discussed  before 
us,  we  have  come  to  the  conclusion  that  both  the  propositions  relied 
on  by  the  lessor  of  the  plaintiff  require  to  be  qualified,  and  that,  when 
properly  qualified,  they  do  not  support  his  case. 

(a)  See  the  judgment,  2  A.  A  B.  736  (E.  C.  L.  R.  voL  29). 
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With  regard  to  the  first,  we  think  that  the  latest  lease  preceding  the 
creation  of  the  power  is  of  greater  weight  than  any  single   earlier 
lease,  and  ought  to  govern  the  decision  where  there  is  a  balance  of  evi- 
dence.   But,  if  a  case  be  supposed  where  the  ancient  custom  was  uni- 
form, and  the  single  lease  varying  therefrom  was  granted  just  before  the 
creation  of  the  power,  we  do  not  find  any  authority,  or  any  principle,  for 
holding  that  the  exceptional  instance  should  be  taken  to  be  the  usual 
course,  or  the  departure  from  the  *  custom  to  be  the  custom.     In  r#ft.- 
Doe  dem.  Karl  of  Egremont  v.  Stephens,  6  Q.  B.  208  (E.  C.  L.  "- 
R.  vol.  51),  the  earlier  leases  were  given  in  evidence  and  adverted  to  in 
the  argument.     In  the  judgment  they  are  not  mentioned,  as  it  was  for 
the  plaintiff  on  a  point  unconnected  therewith.     But  the  case  contains 
no  recognition  of  the  point  now  contended  for.     In  Doe  dem.  Douglas 
v.  Lock,  2  A.  &  E.  705  (E.  C.  L.  R.  vol.  29),  only  one  lease  of  the 
premises  in  question,  prior  to  the  creation  of  the  power,  was  known  to 
be  in  existence.     Other  leases  were  tendered  of  other  premises  within 
the  same  manor ;  but  the  present  point  was  not  raised  by  the  facts :  and 
the  judgment  is  on  the  ground  that  the  single  lease  produced  is  the  only 
evidence  of  what  had  been  the  accustomed  rent,  and,  as  it  was  probably 
the  last  lease,  it  must  necessarily  be  attended  to.     In  that  case  also 
there  is  no  recognition  of  the  point  contended  for.     In  Morrice  v.  An- 
trobus,  Hardres,  325,  the  lease  was  void  because  the  accustomed  excep- 
tions were  not  contained  in  it,  as  well  as  because  the  accustomed  rent 
was  not  reserved.     In  the  judgment  it  is  said  that  the  last  lease  is  de- 
cisive to  prove  what  was  the  accustomed  rent.     But  in  that  case  there 
were  several  former  leases  given  in  evidence,  and  in  each  the  rent  waa 
different ;  and  upon  such  facts  there  may  be  ground  for  saying  that  the 
last  lease  should  have  the  greatest  weight     In  Orby  v.  Lord  Mohun,  2 
Vernon,  531,  542,  the  opinion  of  Lord  Holt  is  with  the  plaintiff;  but 
that  opinion  did  not  prevail  in  that  case,  as  the  Lord  Keeper  and  Tre- 
vor, C.  J.,  gave  the  judgment  of  the  Court  against  the  opinion  of  Lord 
Holt.    In  the  present  case  there  is  ground  to  infer  that  the  lease  in 
1724  contained  the  ancient  and  accustomed  rent  and  *heriots,  .       . 
and  that  the  lease  of  1762  did  not.     It  follows  that  it  was  a  *- 
question  for  the  jury ;  and  therefore  now  the  verdict  must  be  entered 
for  the  defendant. 

Upon  the  second  point :  it  is  clear  that  a  codicil  confirming  a  will 
makes  the  will  for  many  purposes  to  bear  the  date  of  the  codicil ;  but 
this  rule  is  subject  to  the  limitation  that  the  intention  of  the  testator  be 
not  defeated  thereby.  Here  the  codicil  is  for  the  sole  purpose  of  pro- 
viding for  a  younger  child.  The  plaintiff  contends  that  it  has  also  the 
effect  of  altering  the  subject  of  a  devise  contained  in  the  will,  uncon- 
nected with  that  purpose,  and  of  rendering  the  power  less  beneficial  to 
the  grantee ;  for,  if  in  1761,  which  was  the  date  of  the  will,  the  rent  was 
1/.,  the  fine  would  be  greater  than  when  the  rent  was  higher,  and  the 
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power  by  so  much  the  more  beneficial  to  the  donee ;  but,  if  in  1763  the 
ancient  rent  must  be  taken  to  be  152.,  the  fine  would  be  nothing,  and 
the  power  of  no  value  to  the  donee.  If  then  the  effect  of  the  codicil  was 
to  give  the  date  of  1763  to  the  will  for  all  purposes,  it  would  not  confirm 
the  will  in  all  respects,  but  would  materially  alter  the  gift  of  this  power 
contained  in  the  will :  and  this  effect  appears  to  us  to  contravene  the 
declared  intention  of  the  testator ;  added  to  which,  even  if  the  will  be 
treated  as  dated  in  1763  yet  the  power  requires  that  the  ancient  heriot 
shall  be  reserved ;  now  the  lease  of  1762  reserves  no  heriot:  therefore 
that  lease  cannot  have  been  the  one  contemplated  by  the  power. 

We  are  of  opinion  that  the  power  is  not  altered  by  the  codicil,  and 
that  the  plaintiff  fails  upon  both  points  :  but,  if  he  is  wrong  on  either, 
the  verdict  should  be  for  the  defendant ;  and  it  must  be  so  entered. 

Rule  absolute  accordmgly.(a) 

(a)  Reported  by  H.  Davison,  Esq.,  and  C.  Blackburn,  Esq. 


*859]      *iflr  THE  EXCHEQUER  CHAMBER 

(Error  from  the  Queen's  Bench.) 
Sir  THOMAS  PHILLIPS,  Knight,  v.  JONES. 

Detinue  of  goods.  Judgment  (by  default),  that  plaintiff  recover  the  goods,  or,  if  defendant  should 
not  render  the  same,  the  value  thereof,  and  also  plaintiff's  damages  by  reason  of  the  detention, 
Writ  of  inquiry  to  ascertain  the  damages  and  costs,  but  making  no  mention  of  the  rata. 

Return,  damages  40l.t  costs  40«.  Judgment  that  plaintiff  recover  the  goods,  or,  if  defendant 
should  not  render  them,  the  value  thereof,  and  also  that  he  recover  his  damages,  corts,  sad 
charges  aforesaid,  and  27i.  costs  of  increase :  award  of  distringas,  Ac,  so  that  defendant 
render  to  the  plaintiff  the  goods.    Error  thereon. 

Held,  that  the  judgment  was  final,  and  the  writ  of  error  could  not  be  quashed. 

That  the  judgment  was  erroneous  for  not  ascertaining  the  value,  or  giving  any  means  of  at- 
taining it 

That  the  defect  could  not  be  supplied  in  the  court  of  error,  against  the  plaintiff  in  error  is. 
favour  of  the  defendant  in  error.    And 

That  the  defendant  in  error  might  have  entered  a  remittitur  as  to  the  delivery  of  the  goods 
or  their  value,  before  final  judgment,  in  the  Court  below;  but  that  in  the  Court  of  error  tk« 
judgment  could  not  be  so  divided,  and  must  be  entirely  reversed. 

Detinue  for  cattle,  goods,  and  chattels,  to  wit,  &c,  of  great  value,  to 
wit,  of  the  value  of  150?.,  &c.  Averment  that  by  the  detention  plain- 
tiff was  prevented  from  carrying  on  his  business,  &c.  Judgment  by 
default :  "  Therefore  it  is  considered  that  the  plaintiff  do  recover  against 
the  defendant  the  said  cattle,  goods,  and  chattels ;  or,  if  the  defendant 
should  not  render  the  same  to  the  plaintiff,  the  value  thereof,  and  also 
the  damages  by  the  plaintiff  sustained  by  reason  of  the  detention  thereof. 
But,  because  it  is  unknown  to  the  Court  here  what  damages  the  plaintiff 
hath  sustained  on  occasion  of  the  detention  of  the  said  cattle,"  &c.f 
"  the  sheriff  is  commanded  that,  by  the  oath  of  twelve  good  and  lawful 
men  of  his  bailiwick,  he  diligently  inquire  what  damages  the  plaintiff 
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hath  sustained,   as   well   on   occasion   of  the   detention   of  the   said 
cattle/'  &c,   "as  for  his   costs   and  charges   by  him  about   his  suit 
in  this   behalf   expended;   and   that   he   send   the   inquisition   which 
he  shall  thereupon  take  to  our  said  Lady  the  Queen  here,"  on  the 
4th  August,  1847,  &c.     The  judgment  then  *stated  the  return  of  r+opft 
the  inquisition,  taken  on  the  3d  August,  1847,  "  by  which  it  is  *- 
found  that  the  plaintiff  hath  sustained  damages,  by  reason  of  the  deten- 
tion of  the  said  cattle,  goods,  and  chattels,  to  402.,  over  and  above  his 
costs  and  charges  by  him  about  his  suit  in  this  behalf  expended,  and 
for  those  costs  and  charges  to  40*.     Therefore  it  is  considered  that  the 
plaintiff  do  recover  against  the  defendant  the  said  cattle,  goods,  and 
chattels,  or,  if  the  defendant  should  not  render  the  same  to  the  plain- 
tiff, the  value  of  the  same  ;  and  that  the  plaintiff  do  also  recover  against 
the  defendant  his  damages,  costs,  and  charges  aforesaid,  by  the  said 
inquisition  above  found,  and  also  211.  5*.,  for  his  costs  and  charges  by 
the  Court  here  adjudged  of  increase  to  the  plaintiff  and  with  his  assent, 
which  said  last-mentioned  damages,  costs,  and  charges  in  the  whole 
amount  to  69J.  5s.     And  the  defendant  in  mercy,  &c.     And  hereupon 
the  sheriff  is  commanded  that  he  distrain  the  defendant  by  all  his  lands 
and  chattels  in  his  bailiwick,  so  that  neither  the  defendant  nor  any  one 
by  him  do  lay  hands  on  the  same,  until  the  said  sheriff  shall  have  another 
command  from  the  Court  here  in  that  behalf,  and  that  the  said  sheriff 
answer  the  issues  of  the  same,  so  that  the  defendant  render  to  the  said 
plaintiff  the  said  cattle,goods,  and  chattels  aforesaid ;  and  in  what  man- 
ner, &c,  he  is  commanded  to  make,  appear,  &c." 

The  defendant  below  brought  error,  assigning  specially  that  the  judg- 
ment should  have  been  that  the  plaintiff  should  recover  the  said  cattle, 
goods,  and  chattels,  or  the  value  of  the  same ;  and  that  the  judgment 
should  have  stated  the  value  of  the  said  cattle,  goods,  and  chattels  re- 
spectively, or  else  should  have  stated  the  same  collectively,  and  the  said 
judgment  does  not  state  their  *value  at  all ;  and  that  the  inquisi-  r^n/>-, 
tion  does  not  find  the  value  of  the  cattle,  goods,  and  chattels  re-  L 
spectively  or  collectively.     Joinder. 
The  case  was  argued  in  last  Hilary  vacation. (a) 
Unthank  appeared  for  the  plaintiff  in  e/ror ;  but  the  Court  called  on 
Cowling,  for  the  defendant  in  error  (the  plaintiff  below).     The  record 
is  free  from  objection  as  it  stands.     At  all  events  it  is  not  erroneous, 
but,  at  most,  incomplete  only.     In  Co.  Litt.  286  b,  it  is  said  that  in 
detinue  the  plaintiff  "  shall  recover  the  thing  detained ;"  nothing  is  said 
as  to  recovery  of  damages  for  the  detention,  or  of  the  value  in  case  the 
thing  be  not  redelivered.     In'  RasteH's  Entries,  218  a,  Detinew,  pi.  1 
and  2,  the  judgment  is  not  in  the  alternative  to  recover  the  value  if  there 
should  be  no  redelivery.     By  the  old  practice  there  was  an  interlocutory 

(a)  February  5th  and  6th.    Before  Maulz,  Crbsbwkll,  Williams,  and  Talfodrd,  Jg.,  and 
Parks,  Aldbbion,  and  Rolpb,  Be. 
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judgment  awarding  the  recovery  of  the  thing  itself  and  damages  for  the 
detention  ;  then  a  distringas  issued  to  compel  the  redelivery ;  and,  in 
failure  of  such  redelivery,  there  was  a  second  writ  of  inquiry  to  assess 
the  value,  and  final  judgment  was  for  the  value  of  the  thing  and  da- 
mages; 8  Vin.  Abr.  41,  tit.  Detinue  (E),  pi.  15,  17.  The  plaintiff  may 
dispense  with  judgment  for  the  value,  and  take  judgment  for  the  thing 
itself  and  damages ;  nor  does  it  lie  in  the  mouth  of  the  defendant  to  say 
that  the  judgment  is  too  narrow.  It  was  only  in  the  event  of  no  rede- 
livery that  the  value  was  assessed :  Rastell's  Entries,  Detinew,  218  a, 
pi.  4,  218  b,  pi.  5,  6,  219  b,  pi.  13.     [Cresswell,  J.     The  judgment 

*86"1  ^ere  *s  ^or  ^e  va"ue>  an(*  *ne  va^ue  *s  uncertain.     *Platt,  B. 

How  could  execution  issue :  it  must  follow  the  judgment  ?]  The 
defect,  if  any,  in  this  record  might  be  cured  even  now  by  a  remittitur. 
In  Rastell's  Entries,  218  a,  pi.  1,  2,  the  judgments  contain  a  remittitur 
as  to  the  damages  for  detention.  Even  without  a  remittitur  as. to  the 
value,  the  absence  of  an  assessment  is  no  error ;  the  want  of  a  writ  of 
inquiry  is  cured  by  the  statute  of  Jeofails,  18  Eliz.  c.  14,  s.  1,  extended 
to  judgments  by  default  by  stat.  4  Ann.  c.  16,  s.  2 ;  Mallory  v.  Jennings, 
2  Str.  878,  lies  v.  Pitt,  2  Ld.  Raym.  1397.  The  judgment  on  this  record 
is  interlocutory  only ;  and  this  Court  may  issue  the  writ  of  inquiry  now; 
Herbert  v.  Walters,  1  Ld.  Raym.  59  ;(a)  Burton  v.  Robinson,  T.  Raym. 
124.  In  one  report,(6)  however,  of  the  case  last  cited,  it  is  said  that  the 
Court  doubted.  Lord  Holt,  in  Herbert  v.  Walters,  thought  the  writ 
issued  improperly  in  Burton  v.  Robinson ;  perhaps  because  it  was  after 
verdict,  whereas  in  Herbert  v,  Walters,  it  was  after  nonsuit.  The  reason 
for  such  a  distinction  seems  to  be  that,  after  verdict,  a  second  jury  could 
not  supply  the  defect  on  account  of  the  first  jury  being  liable  to  attaint; 
Cheyney's  Case,  10  Rep.  118  b;  this,  it  may  be  presumed,  would  be  different 
on  a  judgment  by  default.  Such  a  writ  is  reported  to  have  been  awarded 
after  nonsuit  in  Gardner  v.  Hobbs,  5  Mod.  76,  and  in  Harcourt  tr.  Weeks, 
5  Mod.  77.  There  is,  therefore,  no  objection  to  the  awarding  of  a  writ 
of  inquiry  to  ascertain  the  damages ;  nor  is  it  any  objection  that  in  the 
♦8631  Presenfc  ca8e  tnere  na8  *already  been  a  writ  of  inquiry.     The  only 

purpose  for  which  such  a  writ  is  necessary  at  all  is  to  assist  the 
judgment  of  the  Court:  the  ^ant  of  any  judicial  writ  is  cured  by  stat. 
18  Eliz.  c.  14,  s.  1,  and  stat.  4  Ann.  c.  16,  s.  2;  and  Mallory  v.  Jennings, 
2  Str.  878,  and  lies  v.  Pitt,  2  Ld.  Raym.  1397,  show  that  a  writ  of  in- 
quiry is  such  a  writ:  a  fortiori,  the  defect  may  be  cured  by  a  second 
writ.  If  the  defect  causes  the  judgment  to  be  only  interlocutory,  the 
writ  of  error  ought  to  be  quashed :  if  the  judgment  is  final,  the  Court 
may  modify  it. 

The  objections  do  not  lie  in  the  mouth  of  the  plaintiff  in  error.    The 
action  is  brought  to  recover  the  things  themselves,  though  in  modern 

(a)  S.  C.  6  Mod.  118,  1  Salk.  205,  and  (as  Sir  James  Harbert's  Coae),  Skinn.  595. 
(6)  1  Sid.  246.    Aud  see  in  Harcourt  v.  Weeks,  5  Mod.  77. 
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times  the  judgment  has  always  been  si  non ;  still,  if  the  cattle  were  to 

die  without  the  fault  of  the  defendant  below,  the  plaintiff  below  could 

not  recover  either  the  cattle  or  their  value.     [Parke,  B.     In  detinue 

for  railway  scrip  which  had  been  given  up  to  the  plaintiff  after  action 

brought,  it  was  held  that  the  jury  might  find  specially  the  facts  whereby 

a  redelivery  of  the  goods  to  the  plaintiff  had  become  impossible,  and  so 

confine  themselves  to  an  assessment  of  damages ;  and  this  was  so  held 

by  analogy  to  the  case  in  which,  the  destruction  of  the  chattel  having 

taken  place,  it  cannot  be  recovered  in  specie,  and  damages  are  given  for 

the  whole  loss ;  Williams  v.  Archer,  5  Com.  B.  818  (E.  C.  L.  R.  vol.  57).] 

That  is  only  where  a  destruction  has  taken  place  by  the  defendant's 

fault;  in  general  he  has  his  election  to  give  up  either  the  articles  or 

the  value ;  per  Frowikb,  C.  J.  (of  C.  P.),  Keilw.  64  b,  8  Vin.  Abr. 

41,  tit.  Detinue  (E),  pi.  15,  and  18,  Walker  v.  Needham,  8  M.  &  G.  557, 

561,  per  Maule,  J.     It  may  follow  that,  the  value  not  having  been 

ascertained,  *the  plaintiff  below  can  recover  neither  the  cattle  r*ft/v4 

nor  the  value ;  but  still  he  is  entitled  to  recover  his  damages  and  *- 

costs ;  by  proceeding  for  those  only,  and  entering  a  remittitur  as  to  the 

residue,  he  would  be  only  demanding  less  than  the  judgment  below  gives 

him.     [Parke,  B.     If  the  judgment  be  wrong  in  a  point  favourable  to 

the  plaintiff  in  error,  he  may  still  complain,  because  it  is  the  act  of  the 

Court.    A  remittitur  must  be  entered  before  final  judgment.] 

Unthank,  for  the  plaintiff  in  error.  This  is  a  final  judgment.  After 
an  interlocutory  judgment  that  the  plaintiff  below  recover  the  cattle,  or 
the  value  and  damages,  there  is  a  writ  of  inquiry  confined  to  the 
damages ;  no  value  is  found ;  damages  are  found :  then  there  is  judg- 
ment that  the  plaintiff  below  recover  his  cattle  or  the  value,  and  the 
sum  assessed  as  damages,  with  costs,  and  an  ascertained  sum  for  costs 
of  increase :  therefore  this  is  a  final  judgment.  That  being  so,  the 
authorities  show  it  to  be  erroneous.  In  Pawly  v.  Holly,  2  W.  Bl.  858, 
where  it  was  held  that  the  values  of  the  several  parcels  need  not  be  laid 
separately  in  the  declaration,  since  the  specific  remedy  might  be  bad  for 
the  recovery  of  the  goods  by  severing  the  values  in  the  verdict,  De  Grey, 
C.  J.,  observed,  •<  The  cases  cited  by  brother  Sayer"  (as  to  the  necessity 
of  severing  the  values)  "  are,  where  the  values  are  not  severed,  either 
by  the  declaration  or  verdict."  The  decision  that  the  plaintiff  might 
recover,  though  the  values  were  not  severed,  Yearbook,  Mich.  1  Ric.  3, 
fol.  1  B.  pi.  2,  was  doubted  at  the  time ;  and  the  contrary  is  now  settled 
law.  In  Peters  v.  Heyward,  Cro.  Jac.  682,  a  judgment  that  the  plaintiff 
recover  "the  said  bond  or  twenty  pounds"  was  *reversed,  after  r*ft/»c 
considering  precedents  and  books  which  showed  that  "  the  judg-  *- 
ment  is  and  ought  to  bo  conditional  in  itself,  and  not  by  intendment ;" 
and  the  reason  given  was,  that  it  ought  not  to  be  left  to  the  choice  of 
the  sheriff  what  he  would  distrain  for,  but  he  ought  to  distrain  for  the 
thing  itself,  and,  if  he  cannot  have  that,  then  for  the  twenty  pounds. 
vol.  xv.— 64  2  U 
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In  Bro.  Abr.  Enquest,  pi.  85,  it  is  said :  "  Detinue  of  evidences ;  the 
jury  found  damages  and  did  not  inquire  whether  the  evidences  were 
burnt  or  not,  wherefore  a  new  enquest  was  awarded."  This  is  also  cited 
in  Viner,(a)  where  this  dictum  of  Doderidge,  J.,  immediately  follows : 
« In  detinue  the  jury  ought  to  find  the  particular  value  of  every  particular 
thing  demanded  by  reason  of  the  damages. "(6)  It  follows  that  in  the 
present  case,  by  the  total  omission  to  find  any  value,  the  plaintiff  in 
error  has  been  deprived  of  his  election.  It  is  too  late  to  enter  a  remit- 
titur. The  omission  of  the  writ  of  inquiry  is  indeed  cured  by  the  sta- 
tute of  jeofails,  so  that  perhaps  on  an  allegation  of  diminution  a  writ  of 
inquiry  might  be  supplied:  but  the  omission  of  the  value  is  not  cured; 
and  there  are  no  means  of  supplying  it  in  the  Court  of  Error.  In  the 
form  which  is  given  in  Co.  Ent.  170  b,  Detinue,  pi.  2,  the  jury  find,  as 
part  of  their  verdict,  100*.,  the  value  of  the  mare,  and  judgment  is 
given  for  100*.  "  si  earn  rehabere  non  possit ;"  and  a  distringas  issues, 
"  ita  quod  reddat  praefato  Henrico  equam  prsedictam,  vel  predictos  cen- 
tum solidos  pro  valore  ejusdem."  The  older  forms  merely  show  an 
inquest  of  office  before  final  judgment.  [Parke,  B.  That  was  analo- 
gous to  the  ordinary  writ  of  inquiry.]  Cur.  adv.  vutt. 
*ftrtfii  *Parke,  B.,  in  this  vacation  (June  13th),  delivered  the  judg- 
-1  ment  of  the  Court 
In  this  case  a  writ  of  error  has  been  brought  on  a  judgment  of  the 
Court  of  Queen's  Bench  by  default,  in  an  action  of  detinue.  The  argu- 
ment took  place  at  the  sittings  of  this  Court  after  last  Hilary  term, 
before  my  brothers  Maule,  Rolpe,  Cresswell,  Platt,  Williams,  and 
Talfourd,  and  myself,  when  time  was  taken  for  the  purpose  of  examin- 
ing the  authorities  cited  on  each  side.  We  have  done  so,  and  are  of 
opinion  that  the  judgment  is  erroneous,  and  ought  to  be  reversed.  The 
declaration  is  in  detinue,  on  a  finding,  for  cattle,  harness,  &c,  with  spe- 
cial damages.  The  defendant  suffered  judgment  by  default ;  and  the 
record  proceeds  to  state  the  judgment  in  these  terms :  "  Therefore  it  is 
considered  that  the  plaintiff  do  recover  against  the  defendant  the  said 
cattle,  goods,  and  chattels ;  or,  if  the  defendant  should  not  render  the 
same  to  the  plaintiff,  the  value  thereof,  and  also  the  damages  by  the 
plaintiff  sustained  by  reason  of  the  detention  thereof:"  and  a  writ  of 
inquiry  is  awarded  to  ascertain  the  damages  by  reason  of  detention,  and 
the  costs,  but  not  to  inquire  into  the  value  of  the  cattle,  goods,  and 
chattels.  It  then  states  the  return  of  the  inquisition  with  these  damages 
assessed  at  40Z.  and  the  costs  at  40*. ;  and  a  formal  judgment  is  then 
given  that  the  plaintiff  recover  against  the  defendant  the  cattle,  goods, 
and  chattels,  or,  if  the  defendant  should  not  render  the  same  to  the 
plaintiff,  the  value  thereof,  and  also  that  he  should  recover  his  damages, 
costs,  and  charges  aforesaid,  and  272.  5*.  for  costs  of  increase ;  and  then 

(a)  8  Vin  Abr.  39,  tit  Detinue  (D.  7). 

(6)  Isuok  v.  Clarke,  1  Roll.  Rep.  126, 128;  8.  0.  2  Bulrt.  306,  308. 
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there  is  an  award  of  a  distringas  on  all  the  lands  and  chattels  of  the 
defendant  in  the  bailiwick,  so  that  the  defendant  render-  to  the  plaintiff 
the  said  cattle,  goods,  and  chattels,  &c. 

♦It  was  contended,  on  behalf  of  the  defendant  in  error :  first,  r*o~7 
that  the  judgment  in  its  present  form  was  good :  secondly,  that,  ■- 
if  it  was  not,  it  was  an  imperfect  or  interlocutory  judgment,  and  that 
the  writ  of  error  ought  to  be  quashed :  thirdly,  if  not,  that  the  defect 
might  be  now  cured  by  this  Court. 

We  are  of  opinion,  first,  that  the  judgment  on  this  record,  whether 
erroneous  or  not,  is  final,  not  interlocutory.  It  is  final  in  form  ;  and 
the  plaintiff  has  his  costs  of  increase  awarded  to  him  as  on  a  final 
judgment.  We  all,  therefore,  think  that  the  writ  of  error  cannot  be 
quashed. 

Secondly,  we  are  of  opinion  that  the  judgment  in  the  present  form  is 
erroneous.  Upon  referring  to  the  precedents,  it  appears  that  the  plain- 
tiff in  detinue  has  a  right  to  recover  the  goods  in  specie,  and,  in  case  of 
non-delivery,  the  value,  and  the  option  of  giving  up  the  goods  or  paying 
the  value  is  in  the  defendant,  who,  by  refusing  to  deliver  the  former, 
renders  himself  liable  to  pay  the  latter.  It  was  so  laid  down  by  Frowike, 
C.  J.,  Keilw.  Rep.  64  b.  He  says,  "  that  the  judgment  is,  that  the 
plaintiff  shall  recover  the  goods  or  the  value ;  then  shall  issue  a  writ  to 
the  sheriff  to  distrain  the  defendant  to  deliver  the  goods,  and  if  he  will 
not,  then  the  value  as  it  is  taxed  by  the  inquisition.  And  so  it  is  in  the 
election  of  the  defendant  to  deliver  to  the  plaintiff  the  goods  or  the 
Talue.,,  And  the  same  law  is  laid  down  in  Yelv.  71  :(a)  and  in  Peters 
v.  Hey  ward,  Gro.  Jac.  682,  it  was  held  that  the  judgment  must  not  give 
the  sheriff  an  option  to  take  one  or  the  other,  but  the  plaintiff  must 
have  judgment  to  recover  the  goods  only,  and,  if  they  could  not  be  had, 
the  value.  There  appear  to  be  *two  modes  in  the  old  books  by  rj|tftfift 
which  the  value  so  to  be  recovered  is  to  be  ascertained ;  one,  by  ■- 
which  the  value  is  found  by  the  jury  who  try  the  issue,  in  giving  the  ver- 
dict: Bast.  Ent.  218  b,  Detinew,  pi.  9,  Peters  v.  Heyward,  Cro.  Jac. 
682 ;  and,  if  there  were  no  issue  to  be  tried,  the  jury  who  assess  the 
damages  would  find  the  value :  the  other,  according  to  which  the  sheriff 
is  directed  to  ascertain  (b)  the  value,  if  the  defendant  does  not  deliver 
up  the  goods ;  Rast.  Ent.  Detinew,  218  a,  pi.  4,  218  b,  pi.  5.  219  b,  pi. 
13;  and,  on  the  sheriff's  return,  judgment  absolute  would  be  given  for 
the  value ;  Paler  v.  Hardyman,  Yelv.  71. 

In  the  present  case  neither  of  these  forms  is  adopted.    The  judgment 

does  not  ascertain  the  value,  nor  give  any  means  of  ascertaining  it.    The 

objection  is  the  same  as  was  held  valid  upon  error  in  the  last-mentioned 

case. 

But  then  it  was  contended  by  Mr.  Cowling  that  the  defect  might  be 

(a)  Paler  v.  Hardyman. 

(6)  By  writ  of  inquiry  according  to  the  authorities  cited. 


368  PHILLIPS  v.  JONES.  T.  V.  1850. 

;  ;     :    ; * — : r 

supplied  by  a  writ  of  inquiry ;  and  several  cases  were  cited,  which  show 
that  this  might  have  been  done  by  the  Court  below.  But  the  question 
is  not  whether  this  defect  might  have  been  cured  in  the  Court  below,  bat 
whether  this  Court  of  error  can  now  do  it.  No  case  was  cited  warrant- 
ing such  proceeding ;  and  it  is  against  the  established  rule,  that,  though 
the  Court  may,  notwithstanding  the  limited  prayer  of  the  defendant, 
plaintiff  in  error,  give  him  such  judgment  as  he  is  entitled  to,  they  can- 
not amend  the  judgment  against  him  in  favour  of  the  defendant  in  error; 
Pollitt  v.  Forrest,  11  Q.  B.  949,  962  (E.  C.  L.  R.  vol.  63.) 
*flfiQ1  *The  only  remaining  point  is,  whether  the  plaintiff  can  have 
J  the  judgment  of  the  Court  for  his  damages  for  the  detention  and 
costs,  both  of  which  are  ascertained  by  the  judgment,  though  the  judg- 
ment be  reversed  for  the  remainder. 

If  there  had  been  a  remittitur  entered  by  the  plaintiff  before  final 
judgment,  with  respect  to  the  goods  and  the  value,  there  would  hare 
been  no  difficulty  in  affirming  the  judgment  for  the  damages  and  costs, 
as  the  plaintiff  had  voluntarily  remitted  his  right  to  the  principal  subject 
of  the  claim.  But  there  is  no  authority  for  dividing  a  judgment  in  this 
way  without  the  consent  of  the  plaintiff. 

If  this  judgment  is  reversed,  the  plaintiff  may  recover  in  a  new  action 
both  the  goods,  or  the  value,  and  his  damages  for  the  detention  ;  bat,  if 
he  has  judgment  for  his  damages  and  costs,  only,  he  must  either  be 
barred  altogether  from  a  further  aotion  for  the  principal  subject,  which 
would  be  a  hardship  on  him,  unless  he  had  consented  to  it ;  or  he  may 
bring  another,  and  recover  the  chattels  or  their  value,  which  would  be 
a  hardship  on  the  defendant,  who  ought  not  to  be  twice  vexed  for  the 
same  cause. 

We  are  therefore  of  opinion  that  the  judgment  must  be  reversed. 

Judgment  reversed.(a) 

(a)  Reported  by  Robert  Hall,  Esq.,  and  H.  Davison,  Esq. 
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In  debt  for  a  penalty  under  stat  2  Q.  2,  o.  24,  a,  7,  for  corrupting  a  voter  the  declaration  in  the 
first  count,  alleged  that  defendant  corrupted  the  voter,  by  promising  to  pay  for  him  a  debt 
of  41/.  5«.;  and,  in  the  second  count,  by  paying  10/.  to  the  creditor  on  account  of  the  debt, 
at  the  request  of  the  voter,  and  promising  the  creditor,  at  the  like  request,  to  pay  the  residue. 
On  the  trial  it  appeared  that  a  boat,  the  voter's  property,  was  held  by  his  creditor  as  security 
for  a  debt  of  41/.  5«.,  and  that  the  voter  applied  to  the  defendant  for  money  to  redeem  it: 
defendant  said  he  would  try  to  settle  with  the  creditor  if  the  voter  would  vote  for  a  candidate 
named;  Defendant  aftewards  paid  the  creditor  10/.,  and  promised  him  to  pay  the  residue, 
andalso  the  oxpenses  in  respect  of  the  pledge  of  the  boat     Held : 

That,  although  the  omission  of  the  promi3e  to  pay  expenses  might  be  a  fatal  objection,  on  the 
ground  of  variance,  to  the  first  count,  in  which  the  alleged  means  of  corruption  rested  ia 
agreement  only,  the  payment  of  10/.  sustained  the  charge  of  corruption,  made  in  the  second 
count,  and  that  the  further  promise  there  was  immaterial. 
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Debt  for  a  penalty  of  5002.  under  sect.  7  of  stat.  2  6.  2,  c.  24,  "for 
the  more  effectual  preventing  bribery  and  corruption  in  the  elections  of 
members  to  serve  in  parliament."  % 

The  first  count,  after  reciting  that  an  election  of  two  members  to  serve 
in  parliament  for  the  borough  of  Harwich  was  had  on  29th  July,  1847, 
and  that  John  Attwood,  Esq.,  was  a  candidate,  alleged  that  the  defend- 
ant, not  regarding  the  statute  in  that  case  made  and  provided,  before 
the  said  election,  to  wit,  on  1st  July,  1847,  did  corrupt  one  Edward 
Saxby,  who  then,  and  from  thenceforth,  until  and  at  the  time  of  the 
said  election,  had  a  right  to  vote  in  the  said  election,  to  give  his  vote 
in  that  election  for  the  said  Attwood,  so  being  such  candidate  as  afore- 
said, by  a  promise  of  reward,  to  wit,  by  then  promising  Saxby  to  pay 
one  Grice,  for  and  on  account  of  Saxby,  a  Jarge  sum  of  money,  to 
wit,  the  sum  of  412.  5«.,  then  claimed  from  Saxby  by  Grice,  in  mannei 
following  (that  is  to  say),  by  then,  to  wit,  on,  &c,  promising  Saxby 
then  to  pay  Grice,  for  and  on  account  of  Saxby,  the  sum  of  102.,  to 
wit,  on  the  day  and  year  last  aforesaid,  and  the  residue  of  the  said  sum 
of  412.  5*.,  to  wit,  312.  5f.,  by  *monthly  instalments  of  52.;  which  -*a71 
said  promise  to  pay  the  said  Bum  of  412.  5«.  as  aforesaid  by  de-  *- 
fendant  to  Grice  was  made  at  the  request  of  the  said  Saxby,  and  was 
in  truth  and  in  fact  a  promise  for  reward  to  the  said  Saxby,  for  the 
purpose  of  corrupting  Saxby,  so  being  such  voter  as  aforesaid,  to  give 
his  vote  in  the  said  election  for  the  said  Attwood,  so  being  such  candi- 
date as  aforesaid :  contrary  to  the  form  of  the  statute,  &c. 

The  second  count  alleged  that  defendant,  on,  &c,  corrupted  Saxby, 
for  the  same  purpose  as  alleged  in  the  first  count,  by  then,  at  the  request 
of  Saxby,  giving  to  Grice  the  sum  of  102.  for  and  on  account  of  a  certain 
debt  of  412.  5«.,  then  claimed  by  Grice  to  be  due  from  Saxby,  and  by 
then  promising  Grice,  at  the  request  of  Saxby,  to  pay  to  Grice  the  sum 
of  312.  5*.,  the  residue  of  the  debt,  by  six  monthly  instalments  of  52.  and 
one  instalment  of  12.  5s. ;  which  sum  and  promise  were  paid  and  made  as 
a  reward,  &c. 

Plea :  Nunquam  indebitatus.     Issue  thereon. 

On  the  trial,  before  Alderson,  B.,  at  the  Essex  Summer  assizes,  1849, 
it  appeared  that  in  the  month  of  June  preceding  the  election  of  members 
of  parliament  for  Harwich,  which  took  place  on  29th  July,  1847,  Saxby, 
who  was  then  on  the  register  of  voters,  and  followed  the  calling  of  a 
fisherman,  was  desirous  of  redeeming  his  boat,  which  had  been  mortgaged 
to  secure  412.  5*.  owing  by  him  to  William  Grice,  and  which  was  then  in 
the  custody  of  one  Hales,  an  auctioneer  at  Harwich,  as  Grice's  agent. 
To  this  end  Saxby  applied  to  one  Trundell,  a  political  supporter  of  Mr. 
Attwood  in  the  borough ;  and,  on  29th  June,  1847,  Trundell,  at  Saxby's 
request,  applied  by  letter  to  Mr.  Attwood,  who  resided  and  carried  on 
business  in  London,  for  a  loan  to  Saxby  to  enable  him  *to  release  r*a7o 
his  boat.     Mr.  Attwood  in  answer,  by  return  of  post,  stated  that  *■ 

2u2 
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at  any  other  time  he  would  have  complied  with  the  request,  but  that  on 
the  eve  of  an  election  he  could  not  do  so.  On  the  30th  of  June,  Saxby 
himself  came  to  London,  was  informed  by  Mr.  Attwood  at  his  private 
residence  of  the  answer  sent  to  Trundell,  and  was  referred  to  Mr. 
Attwood's  place  of  business  in  the  city.  Saxby  went  there  on  1st  July, 
and  had  an  interview  with  the  defendant,  Mr.  Attwood's  agent.  The 
defendant  said  he  would  write  to  Hales,  and  try  to  release  the  boat,  if 
Saxby  would  vote  for  Mr.  Attwood :  Saxby  declined  to  promise.  The 
next  day  Saxby  saw  defendant  again ;  defendant  then  said  he  had 
written  to  Hales,  and  would  release  the  boat  if  the  terms  proposed  by 
him  to  Hales  were  agreed  to ;  and  on  the  day  following  he  told  Saxby 
that  he  had  released  the  boat.  A  correspondence  between  defendant 
and  Hales  was  put  in. , 
Defendant  to  Hales. 

«  Dear  Sir,  «  2d  July  1847. 

"  Accidentally  seeing  Mr.  Saxby,  he  has  told  me  a  tale  of  trouble  about  your  being  in  pone*, 
sion  of  his  boat  for  a  debt  of  Mr.  Grice  of  about  402.  The  boat  he  assures  me  is  worth  doable; 
and  it  would  be  a  sad  pity  to  sacrifice  the  man  if  it  can  be  avoided.  He  is  an  entire  stranger  to 
me :  but,  appearing  to  be  an  honest  man,  I  am  induced  to  write  to  you  to  know  if  something 
could  not  be  done  to  save  him.  Whether  Mr.  Grice  would  give  him  a  little  time  if  he  raiw* 
something  on  account  and  pays  the  balance  by  instalments.  I  would  myself  lend  him  a  101 
note,  and  undertake  the  balance  by  monthly  instalments  of  51.,  if  you  think  anything  could  be 
done  for  him.  At  any  rate,  if  anything  could  be  done  to  relieve  his  boat,  it  would  enable  bin 
to  turn  it  to  some  account    Favour  me  with  a  line  by  return ;  and  oblige/'  Ac. 

Hales  to  defendant. 

"  Dear  Sir,  "  3d  July,  1847. 

"  Edward  Saxby  is  quite  right  in  his  statement  to  you  about  his  boat,  which  is  detained  by  me 
at  the  suit  of  Grice  for  41/.  5«.  and  the  attendant  ^expenses,    Saxby  is  deprived  «f 
*873]   getting  a  livelihood  thereby  holding  the  boat    If  you  would  remit  me  lOi.  and  give  sa 
undertaking  to  pay,  by  monthly  instalments  of  5/.,  the  remainder  of  the  debt  and  ex- 
penses, Mr.  Chapman  will  advise  Mr.  Grice  immediately  to  accede  to  your  terms,"  ke. 

Defendant  to  Hales. 

«  Dear  Sir,  «  6th  July,  1847. 

"  I  paid  10/.  to  your  credit  with  the  Harwich  bank  on  account  of  Saxby*s  debt  with  Mr.  Grice; 
and  I  pledge  myself  to  pay  the  balance  of  312.  b§.  and  the  expenses,  which  I  hope  yoa  will 
moderate  as  much  as  you  can,  by  monthly  instalments  of  5/.,  the  first  to  become  due  ou  the  Ttb 
August  next  £  shall  be  glad  to  know  the  amount  of  the  expenses  in  a  post  or  two.  Presuming 
this  letter  will  be  satisfactory,  I  trust  the  boat  will  be  freed  immediately ;  and  you  will  please  to 
remember  that,  when  Mr.  Grice's  debt  is  paid  off,  I  am  to  have  handed  to  me  all  the  security  be 
holds  upon  the  boat,"  Ac. 

The  sum  of  102.  was  paid  by  the  defendant  to  the  London  correspond- 
ents of  the  Harwich  Bank  to  the  credit  of  Hales ;  and  a  few  days  after- 
wards the  boat  was  released.  Saxby  voted  at  the  election  for  Mr.  Att- 
wood ;  but  it  did  not  appear  that  he  had  ever  distinctly  promised  to  do 
so.  For  the  defendant  it  was  objected  that  the  corrupt  promise  proved 
did  not  agree  with  the  promise  alleged,  as  the  declaration  omitted  all 
mention  of  the  promise  to  pay  Grice's  expenses.  The  learned  Judge 
refused  to  amend.  It  was  also  objected  that  the  venue  was  improperly 
laid  in  Essex,  as  there  was  no  evidence  of  any  act  done  by  the  defend 
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ant  in  tfiat  county.   The  learned  Judge  directed  a  verdict  for  the  defend 
ant  on  the  ground  of  variance. 

Chambers,  in  last  Michaelmas  term,  obtained  a  rule  nisi  for  a  new 
trial  on  the  ground  of  misdirection.(a) 

♦In  this  vacation,(fi)  Shee,  Serjt.,  Jam**,  and  WUles  showed  r+ft7^ 
cause,  and  Chambers,  Bramwell,  and  Rodwell  supported  the  rule.  ■- 
The  argument,  and  authorities  cited,  are  fully  noticed  in  the  judgment 
of  the  Court.  Our.  adv.  vult. 

Patteson,  J.,  in  the  same  vacation  (July  6th),  delivered  the  judgment 
of  the  Court. 

This  was  an  action  for  the  penalty  of  500Z.,  under  the  statute  2  G.  2, 
c.  24,  s.  7,  for  corrupting  one  Saxby  to  vote  at  the  election  of  members 
of  parliament  for  Harwich.  The  first  count  charged  the  corruption  to 
be  by  promising  Saxby  to  pay  a  Mr.  Grice  at  Harwich  41J.  5*.  which 
Saxby  owed  him.  The  second  count  charged  it  to  be  by  paying  Mr. 
Grice  10/.  at  the  request  of  Saxby,  and  promising  to  pay  him  31/.  5«. 
more. 

The  case  of  Davy  v.  Baker,  4  Burr.  2471,  establishes  the  position 
that  the  declaration  must  state  the  means  by  which  the  voter  was  cor- 
rupted, and  that  it  is  not  sufficient  to  say  "  did  receive  a  gift  or  reward," 
in  the  case  of  a  voter  being  sued ;  and,  by  a  parity  of  reasoning,  where 
the  person  corrupting  is  sued  the  same  rule  will  apply.  The  cases  of 
Henslow  v.  Fawcett,  3  A.  &  E.  51  (E.  C.  L.  R.  vol.  30),  and  Harding 
v.  Stokes,  2  M.  &  W.  233,f  show  that  the  offence  is  complete  when  the 
*voter  has  agreed  or  appeared  to  the  corruptor  to  agree  to  the  r*o7c 
bribe,  though  nothing  further  be  done.  Here  it  appeared  in  evi-  ■- 
dence  that  Saxby  applied  to  the  defendant  for  money  in  order  to  redeem 
a  boat  of  his  which  Grice  held  as  security  for  the  417.  5s. :  that  the 
defendant  told  him  if  he  would  vote  for  Mr.  Attwood  he  would  try  to 
settle  with  Grice :  nothing  further  passed  between  them ;  but  the  defend- 
ant did  pay  Grice  10/.  in  money,  and  engaged  by  letter  to  pay  him  the 
remaining  31/.  and  the  expenses  in  respect  of  the  pledge  of  the  boat  by 
instalments. 

A  verdict  was  directed  for  the  defendant  in  respect  of  the  variance 
between  the  promises  alleged  in  the  declaration  and  that  proved  on  the 
trial,  from  the  omission  in  the  declaration  of  all  mention  of  the  expenses. 
A  further  doubt  occurred  on  the  argument  of  the  rule  nisi  for  a  new 
trial  on  the  ground  of  misdirection,  namely,  whether  the  promises  were 
proved  at  all.  They  were  laid  in  the  declaration  as  made  to  Saxby. 
Now  the  promise  to  Saxby  was  to  redeem  his  boat ;  but,  as  that  must  be 

(a)  Chamber*  moved  for  a  new  trial  on  the  ground  also  that  the  learned  Judge  was  understood 
to  doubt  whether  be  had  the  power  to  amend  in  a  penal  action.  Chamber*  cited  Maddock  v.  Ham- 
met,  7  T.  R.  55,  to  show  that  this  power  might  be  exercised.  The  learned  Judge  reported  that 
he  had  no  doubt  the  power  belonged  to  him,  but  that  he  did  not  think  fit  to  exercise  it.  On  this 
point,  therefore,  the  rule  nisi  was  not  granted. 

ll>)  June  22d,  before  Coleridge,  Wiohtmak,  and  Erle,  Js.  j  and  June  24th,  before  Pattesoh, 
Coleridge,  and  Erle,  Js.,  Wightmaic,  J.,  being  absent  on  account  of  illness. 
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done  by  paying  off  the  money,  the  jury  might  have  been  warranted  in 
finding  that  the  promise  afterwards  made  to  Grice  was  in  effect  a  pro- 
mise to  Saxby.  That  point,  however,  was  not  put  to  them,  nor  made 
at  the  trial :  the  verdict  directed  proceedings  upon  the  variance  above 
stated.  If  the  means  of  corruption  must  be  stated,  surely  they  must  be 
stated  accurately  according  to  the  facts.  The  case  of  Combe  v.  Pitt, 
8  Burr.  1586,  shows  that  slight  variances  in  other  matters  are  not  mate- 
rial, but  does  not  touch  the  question  as  to  a  variance  in  the  means  of 
corruption.  When  those  means  *rest  in  agreement  only  we  think 
that  the  actual  agreement  as  made  must  be  stated,  in  order  that 
the  party  may  know  what  he  has  to  answer,  and  may  be  able  to  plead 
the  verdict,  whatever  it  may  be,  in  another  action,  though  it  may  not 
be  necessary  to  state  the  matter  with  the  same  precision  as  in  an  action 
on  the  agreement  supposing  it  were  legal.  Therefore,  if  the  declaration 
had  consisted  only  of  the  first  count,  the  objection  of  variance  might 
have  been  fatal. 

But  the' second  count  does  not  rest  in  agreement  only ;  it  alleges  the 
actual  fact  of  payment  of  102.  by  the  defendant  to  Grice,  at  the  request 
of  Saxby,  and  an  agreement  to  pay  812.  more;  alleging  the  whole  to 
have  been  by  way  of  corrupting  Saxby.  It  is  urged  that  the  payment 
of  102.,  assuming  that  it  was  made  at  Saxby's  request,  is  sufficient  to 
support  this  count,  and  that  the  promise  to  pay  812.  more  may  be  treated 
as  surplusage,  and,  if  so,  that  the  omission  to  add  "and  the  expenses" 
is  immaterial ;  in  other  words  that  it  is  sufficient  to  state  part  of  the 
means  of  corruption,  if  that  part  be  actually  performed,  at  any  rate  in 
an  action  against  the  corrupter.  It  is  plain  that  the  statement  of  the 
payment  of  102.  only  does  not  accurately  describe  the  motive  operating 
upon  Saxby's  mind  to  promise  his  vote.  That  motive  obviously  was  the 
releasing  of  his  boat  by  payment  of  the  whole  amount  for  which  it  was 
pledged ;  and,  therefore,  if  he  had  been  the  party  sued  the  argument  as 
to  variance  would  have  been  stronger.  The  motive  of  the  defendant, 
the  alleged  corruptor,  was  to  obtain  the  promise  of  Saxby's  vote ;  and 
he  did  not  obtain  it  by  payment  of  102.,  and  promising  other  payments. 
This  is  not  like  a  case  of  soliciting  another  to  do  an  act  which  is  in 
j----  itself  an  offence:  there  the  means  of  solicitation  are  wholly 
-*  ^immaterial ;  the  soliciting  itself,  by  whatever  means,  is  a  misde- 
meanor. Here  the  promise  to  vote  for  Mr.  Attwood,  or  the  actual 
voting  for  him,  is  no  offence ;  nor  is  the  bare  fact  of  soliciting  Saxby  to 
Vote  for  him  any  offence:  the  offence  consists  in  corrupting,  which 
depends  entirely  on  the  means  used  in  soliciting.  The  payment  of  10/. 
was  undoubtedly  corruption ;  and,  that  being  proved,  it  may  well  be 
urged  that,  so  far  as  the  defendant  (the  corruptor)  is  concerned,  it  is 
immaterial  whether  he  promised  more.  It  does  not  lie  in  his  mouth  to 
say,  "  I  did  give  102.  to  corrupt  Saxby,  but  I  did  something  more  for 
the  same  purpose  at  the  same  time."     Whether  he  did  or  not,  the  actual 
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payment  of  10J.  for  the  purpose  of  corruption  is  proved ;  and  so  the 
offence  is  complete.  We  think,  upon  the  whole,  that  this  is  the  right 
view  of  the  case  as  regards  the  second  count,  and  that  the  variance  as 
to  that  count  was  not  a  sufficient  ground  for  directing  a  verdict  to  be 
entered  for  the  defendant. 

There  was  an  objection  as  to  venue :  but  we  think  that  the  102.  must 
be  taken  upon  the  facts  to  have  been  paid  at  Harwich,  and  therefore  the 
?enue  was  properly  laid  in  Essex. 

The  result  is,  that  the  rule  for  a  new  trial  must  be  made  absolute. 

Rule  absolute.(a) 

(a)  Reported  by  H.  Davison,  Esq. 


♦ELIZABETH   MELHUISH,    an   Infant,   by  JOHN   MEL-      „_« 
HUISH,  her  next  Friend,  v.  COLLIER.     June  28.     L 

A  prochein  amy,  suing  on  behalf  of  an  infant,  is  not  precluded  from  giving  evidence  by  stat. 
6  4  7  Viet  e.  85,  s.  1,  as  a  party  individually  named  on  the  record. 

Although  the  general  rule  is,  that,  on  the  trial  of  a  oause,  a  party  shall  not  discredit  his  own 
witness,  yet,  if  the  witness  unexpectedly  gives  adverse  evidence,  the  party  may  ask  him  if  he 
hu  not,  on  a  particular  occasion,  made  a  contrary  statement.  And  the  question  and  answer 
may  be  stated  by  the  Judge  to  the  jury  with  the  rest  of  the  evidence ;  the  Judge  cautioning 
them  not  to  infer,  merely  from  the  question,  that  the  fact  suggested  by  it  is  true. 

Quart,  whether,  in  such  case,  the  party  may  contradict  the  witness  by  evidence  as  to  such 
former  statement  * 

If  a  witness  called  in  support  of  a  ease  unexpectedly  gives  evidence  in  opposition  to  it,  the 
party  calling  him  may  go  on  to  prove  the  case  by  other  witnesses;  and  it  will  be  no  objection 
to  the  proof  of  any  relevant  fact  that  the  statement  of  it  contradicts,  and  thereby  indirectly 
discredits  the  first  witness. 

The  fact  is  relevant,  though  it  be  not  part  of  the  transactions  on  which  the-  issue  turns,  if  the 
troth  or  falsehood  of  it  may  fairly  influence  the  belief  of  the  jury  as  to  the  whole  case.  Thus, 
if  the  plaintiff's  first  witness  denies  a  material  fact,  and  states  that  persons  connected  with 
the  plaintiff  have  offered  him  money  to  assert  it,  the  plaintiff  may  call  those  persons,  not 
only  to  prove  the  fact,  but  to  disprove  the  attempt  at  subornation. 

In  an  action  for  assaulting,  and  thereby  injuring,  the  plaintiff,  if  the  plaintiff's  witness  deposes 
that  plaintiff,  in  conversation,  ascribed  the  injury  to  an  accident,  the  plaintiff  may  afterwards 
prove  that,  in  fact,  no  such  accident  occurred. 

Trespass  for  an  assault  and  battery.  Plea:  Not  Guilty.  Issue 
thereon. 

On  the  trial,  before  Williams,  J.,  at  the  Somerset  summer  assizes, 
1849,  the  plaintiff's  counsel  stated,  as  her  case,  that,  at  the  time  of  the 
alleged  assault,  she  was  servant  to  the  defendant :  that  defendant  was 
quarrelling  with  his  wife,  and  about  to  ill  treat  her :  that  the  wife  clung 
to  the  plaintiff,  and  defendant  knocked  both  down ;  and  that,  while 
plaintiff  was  on  the  floor,  the  defendant  again  struck  her.  Elizabeth 
Tremlett,  who  had  been  the  plaintiff's  fellow  servant,  was  called  as  a 
witness  on  her  behalf.  On  examination  in  chief  she  stated  that,  at  the 
time  in  question,  the  defendant's  wife  and  the  plaintiff  were  clinging 
together,  and,  as  the  defendant  was  endeavouring  to  part  them,  the  plain- 
tiff fell  over  a  chair :  but  the  witness  did  not  speak  to  any  act  of  violence 

vol.  xv. — 65 
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*K791  C0Tnmi"fcted  on  t*ie  pla^tiff  *herself  by  the  defendant.    The  plain- 
■*  tifFs  counsel  then  questioned  the  witness  as  in  cross  examination, 
and  asked  her  whether  she  had  not  seen  her  master  take  the  plaintiff  by 
the  hair.     She  denied  this ;  and  counsel  then  asked,  referring  to  an 
examination  of  the  witness  before  magistrates,  which  was  attended  by 
Mr.  Burridge,  the  plaintiff's  attorney,  whether,  on  that  occasion,  she 
had  not  said  that  she  saw  it.     She  answered  that,  if  she  did  say  so,  it 
was  all  lies ;  that  she  had  said  things  which  were  false  on  that  occasion; 
and  that  John  Melhuish  the  prochein  amy,  who  was  present  at  that  time, 
had  told  her  what  to  say,  and  had  threatened  to  send  her  to  gaol  if  she 
did  not  say  so  and  so.     She  was  then  asked  whether  she  did  not  say  to 
the  plaintiff's  attorney  that  she  had  seen  defendant  push  his  wife  np 
stairs,  taking  her  by  the  shoulder  and  pushing  her  with  his  knee.    Counsel 
for  the  defendant  then  objected  to  this  course  of  examination,  contend- 
ing that  the  plaintiff's  counsel  were  attempting  by  it  to  discredit  their 
own  witness.     It  was  answered  that  the  witness's  conduct  under  examina- 
tion made  it  allowable  to  cross-examine ;  and  that  the  questions  were 
within  the  ordinary  scope  of  a  cross-examination.     It  was  replied  that, 
although  leading  questions  might  be  allowed  under  the  circumstances, 
the  kind  of  question  now  put  was  objectionable,  both  as  tending  to  dis- 
credit the  witness,  and  as  conveying  suggestions  of  fact  which  the  jury 
might  be  led  to  believe  in  opposition  to  her  present  testimony,  though, 
if  she  denied  them,  the  plaintiff  would  not  be  at  liberty  to  contradict  her 
by  calling  Burridge.     The  learned  Judge,  after  conferring  with  Gbkss- 
well,  J.,  ruled  that  the  questions  might  be  put,  not  to  discredit  but  to 
♦fiftOT  remind  the  witness :  and  that  the  inconvenience  *apprehended 
*  from  a  suggestion  of  facts  by  the  questions  must  be  removed  by 
cautioning  the  jury  that  the  assertions  supposed  to  have  been  formerly 
made  by  the  witness  were  not  to  be  taken  as  evidence  of  the  facts.    The 
plaintiff's  counsel  then  asked  the  witness,  in  detail,  whether  she  had  not 
told  Burridge  of  certain  acts  of  violence  committed  by  the  defendant  at 
the  time  in  question  :  and  she  denied  it  in  each  instance.     On  her  cross- 
examination  by  the  defendant's  counsel,  she  said  that  Mrs.  Melhuish,  the 
wife  of  the  prochein  amy,  had  promised  to  give  her  a  sum  of  money  if 
she  would  say  at  the  trial  what  she  had  already  said  to  Burridge.    The 
witness  also  stated  that,  before  the  time  of  the  alleged  assault,  the 
plaintiff  had  complained  to  her  of  a  hurt  now  said  to  have  been  inflicted 
by  the  defendant,  and  has  said  that  it  was  caused  by  a  fall  while  she 
was  romping  with  her  brother. 

The  plaintiff's  counsel  then  called  John  Melhuish,  the  prochein  amy; 
and  it  was  objected,  in  the  first  instance,  that  he  was  within  the  excep- 
tion of  stat.  6  &  7  Vict.  c.  86,  s.  1,  as  a  "party"  to  the  action,  "indi- 
vidually named  in  the  record."  But  the  learned  Judge  admitted  the 
witness,  on  the  authority  of  Sinclair  v.  Sinclair,  13  M.  &  W.  640.  t 

This  witness  stated,  among  other  facts,  an  admission  by  the  defend- 
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ant  that  he  had  struck  the  plaintiff.  He  was  then  asked  if  he  had  ever 
held  out  any  threat  to  the  witness  Tremlett  to  induce  her  to  give  evi- 
dence. The  question  was  objected  to,  as  contradicting  the  plaintiff's 
own  witness ;  but  the  learned  Judge  admitted  it ;  and  the  witness  denied 
having  used  any  such  threat.  *The  wife  of  John  Melhuish  was  r^oo-. 
also  called,  and  was  asked  if  she  had  ever  promised  Tremlett  L 
money  to  induce  her  to  give  evidence.  This  question  was  objected  to, 
on  the  ground  last  taken,  but  was  allowed ;  and  the  witness  denied  having 
made  such  promise.  The  plaintiff's  brother  was  subsequently  called, 
and  stated  (after  objection  made  and  overruled)  that  the  romping  between 
him  and  the  plaintiff,  referred  to  in  Tremlett's  evidence,  never  took  place. 

The  learned  Judge,  in  summing  up,  observed  to  the  jury  that,  although 
he  had  allowed  Tremlett  to  be  -questioned  as  to  the  statements  she  had 
made  to  Mr.  Burridge,  in  order  to  remind  her  of  the  facts,  yet  nothing 
that  she  had  stated  to  Burridge  was  to  be  taken  as  proof  of  those  facts ; 
so  far,  her  evidence  was  to  be  rejected :  as  to  the  rest,  the  jury  were  to 
judge  of  its  credibility.  As  to  the  other  witnesses  above  mentioned,  he 
said  it  bad  been  contended  that  the  plaintiff  could  not,  after  examining 
the  first  witness,  produce  evidence  which  showed  that  her  statement  was 
wilfully  untrue,  or  was  erroneous :  but  the  law  was  not  so  unreasonable ; 
and  it  was  competent  to  the  plaintiff,  after  examining  one  witness,  to  call 
others,  not  indeed  for  the  sole  purpose  of  discrediting  her,  but  to  show 
the  truth  of  the  facts,  although  differing  from  her  statement ;  and  also 
to  negative  her  statement  as  to  their  supposed  attempts  to  tamper  with 
her  evidence. 

The  jury  found  a  verdict  for  the  plaintiff,  damages  502. 

Crowder,  in  Michaelmas  term, (a)  1849,  moved  for  a  new  trial  on 
account  of  the  improper  admission  of  evidence,  renewing  his  objection 
to  the  questions  and  statements  impeaching  the  evidence  of  Tremlett, 
and  ^urging  also  that  the  prochein  amy  was  inadmissible  as  a  wit-  r*go9 
nesa.  On  the  last  point,  The  Court  (Coleridge,  Wightman,  and  *- 
Erle,  Js.)  held  that  Sinclair  v.  Sinclair,  13  M.  &  W.  640,t  was  decisive. 
Wig  htm  an,  J.,  observed  that  the  prochein  amy  stood  in  the  same  situa- 
tion, for  this  purpose,  as  an  attorney.  On  this  point  a  rule  was  refused : 
on  the  other  a  rule  a  rule  nisi  was  granted. 

Kinglake,  Serjt.,  and  Leigh  now  showed  cause.  First :  the  questions 
put  to  the  witness  Tremlett  herself  were  unobjectionable,  since  they 
went  no  farther  than  to  call  her  attention  to  the  fact  of  her  having  for- 
merly made  statements  contradictory  to  her  present  ones.  If  counsel 
had  gone  on  to  ask  her  whether  the  former  statements  were  not  the  true 
ones,  it  would  have  been  a  proper  time  to  object ;  but  the  objection  would 
have  differed  from  that  now  taken.  The  jury  were  sufficiently  guarded 
by  the  learned  Judge  against  any  unfair  conclusion  from  the  questions 
abked.     Secondly :  as  to  the  evidence  subsequent  to  Tremlett's :  so  far 

(a)  November  3d. 


882  MELHUISH  v.  COLLIER.  T.  V.  1850. 


as  the  statements  drawn  from  a  witness  involve  his  credit,  and  bear  upon 
no  other  issue,  they  are  collateral  and  cannot  be  answered;  bat,  if  they 
affect  the  main  subject-matter  of  the  inquiry,  they  may  be  contradicted 
by  other  witnesses  on  the  same  side.  If  their  representation  varies 
from  the  prior  statement,  it  is  no  reason  that  evidence  relevant  to  the 
main  issue  should  be  excluded. (a)  Here  the  witnesses  called  after  the 
examination  of  Tremlett  discredited  her ;  but  their  evidence  was  the  nar- 
rative of  facts  supporting  the  plaintiff's  issue  in  the  cause.  John  Mel- 
huish  and  his  wife  were  properly  asked  whether  they  had  tampered  with 
*ftft«n  *^e  w**ne88  *Treinlett,  not  because  their  statement  on  that  sub- 
J  ject  impeached  hers  (though  it  unavoidably  had  that  effect),  bat 
because  it  supported  their  own,  and  removed  an  imputation  on  their  con- 
duct which  might  have  destroyed  their  credit.  The  question  as  to  romp- 
ing tended  to  establish  the  truth  as  to  a  material  fact,  apart  from  the 
credit  due  to  Tremlett.  In  moving  for  the  present  rule,  Rex  v.  Moran,fJ) 
Wright  v.  Beckett,  1  M.  &  Rob.  414,  Holdsworth  v.  The  Mayor  of  Dart- 
mouth, 2  M.  &  Rob.  153,(<?)  and  Winter  v.  Butt,  lb.  357,  were  cited;  but 
these  cases  bear  only  upon  the  calling  of  evidence,  or  asking  questions,  ex- 
pressly to  discredit  the  witness.  The  extent  to  which  evidence  of  this  kind 
may  be  admitted  is  discussed  in  2  Phill.  Ev.  447-463  (9th  ed.)  and  2  Tayloi 
on  Ev.  948-952 ;  in  the  latter  work  the  opinions  expressed  are  in  favour 
of  admission  even  as  to  former  statements  by  the  witness,  though  autho- 
rities to  the  contrary  are  collected.  But  no  authority  shakes  the  rea- 
sons in  favour  of  the  evidence  now  in  question.  Friedlander  v.  The 
London  Assurance  Company,  4  B.  &  Ad.  193  (E.  C.  L.  R.  vol.  24),  is 
in  point  as  to  the  evidence  of  John  Melhuish  and  the  other  witnesses 
who  contradicted  Tremlett.  In  Thomas  v.  David,  7  Car.  &  P.  350  (E. 
C.  L.  R.  vol.  32),  a  female  witness  for  the  plaintiff  was  asked  whether 
she  did  not  constantly  sleep  with  him ;  and,  upon  her  denying  it,  the 
defendant  was  allowed  to  prove  the  fact,  on  the  principle,  now  relied 
upon,  that  the  contradictory  evidence  was  of  a  fact  not  collateral  to  the 
question  in  issue  but  directly  bearing  on  it.  [Coleridge,  J.  The  prin- 
*8841  C*P*e  *  went  *uPon  wa8  ^ftt  the  fact  was  one  which  the  defendant 
J  might  have  proved  in  chief.]  If  the  opposite  party  might  con- 
tradict the  witness  on  that  ground,  so  also  may  the  party  calling  the 
witness.  Where  a  witness  has  been  asked,  in  cross-examination,  ques- 
tions impeaching  her  chastity,  and  has  denied  the  imputations,  evidence 
has  been  received  contradicting  that  denial,  because  the  fact  was  mate 
rial  to  the  issue ;  Verry  v.  Watkins,  7  Car.  &  P.  808  (E.  C.  L.  R.  vol 
32),  Regina  t>.  Robins,  2  M.  &  Rob.  512. 

Orowder  and  M.  Smith,  contrit.  First:  It  has  not  been  noticed  no 
the  other  side  that  the  plaintiff's  counsel  not  only  asked  the  witness 
whether  or  not  she  had  made  a  different  statement  before,  but  obtained 

(a)  See  Bradley  e.  Rieardo,  8  Bing.  57  (K.  C.  L.  R.  vol  21),  Judgment  of  Thtdal,  C I 
(6)  Jebb'e  Cases,  chiefly  relating  to  Criminal  Law,  Ac.  (Ireland),  91. 
(o)  8.  C.  Roaooe  on  Ev.  at  N.  P.  141,  8th  ed. 
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the  answer  that  she  had.  The  answer,  at  all  events,  ought  not  have 
been  mentioned  to  the  jury,  nor  even  taken  down  hy  the  Judge.  The 
general  question,  whether  a  party  whose  witness  gives  adverse  evidence 
may  show  that  the  witnesss  on  some  former  occasion  made  a  contrary 
statement,  has  been  often  discussed ;  but  it  is  truly  stated  by  a  modern 
text-writer  (referring  at  the  same  time  to  the  opinion  expressed  in  favour 
of  such  evidence  by  Lord  Denman,  C.  J.,  in  Wright  v.  Beckett,  1  M.  & 
Rob.  414,  and  other  cases)  that  "  the  weight  of  authority  in  this  country 
is  decidedly  in  favour  of  rejecting  such  proof  :"(a)  and  the  rulings  of 
many  judges  are  referred  to.  On  the  trial  of  Warren  Hasting*,  it 
was  unanimously  answered  by  the  Judges  to  a  question  by  the  House  of 
Lords :  "  That  where  a  witness,  produced  and  examined  in  a  criminal 
proceeding  by  a  prosecutor,  disclaims  all  knowledge  of  any  matter  so 
interrogated,  it  is  not  *competent  for  such  prosecutor  to  pursue  r<tR«. 
such  examination,  by  proposing  a  question  containing  the  parti-  L 
culars  of  an  answer  supposed  to  have  been  made  by  such  witness  before 
a  committee  of  the  House  of  Commons,  or  in  any  other  place,  and  by 
demanding  of  him,  whether  the  particulars,  so  suggested,  were  not  the 
answers  he  had  so  made."(o)  In  the  last  edition  it  is  added:  "This 
decision  goes  too  far :  there  is  express  authority  for  a  modification  of 
the  rule,  at  least  to  a  certain  extent,  namely,  to  allow  a  party  to  propose 
such  a  question  to  the  witness,  and  to  receive  his  answer,  although,  if 
the  answer  is  unfavourable,  it  may  be  held  to  be  conclusive. "(c)  But 
this  passage  was  not  in  the  preceding  edition, (d)  and  no  authority  is 
cited.  Lord  Denman,  C.  J.,  in  Wright  v.  Beckett,  1  M.  &  Rob.  414, 
went  beyond  any  ruling  which  can  be  cited ;  for  the  witness  there  was 
asked  whether  he  had  not  given  an  account  different  from  his  then  state- 
ment, and,  on  his  answering  evasively,  the  counsel  examining  in  chief 
was  allowed  at  once  to  produce  evidence  of  that  former  statement.  The 
opinion  of  Bolland,  B.,  who  differed  from  the  Lord  Chief  Justice,  was 
adopted  by  Parke,  B.,  in  Holdsworth  v.  The  Mayor  of  Dartmouth,  2 
M.  k  Rob.  153.  [Coleridge,  J.  Parke,  B.,  there  allowed  the  witness 
to  be  asked,  by  the  counsel  calling  him,  whether*he  had  not  formerly 
made  such  and  such  a  statement :  the  objection  arose  when  evidence  was 
offered  to  prove  that  statement.]  The  principle  is  that  a  party  cannot 
discredit  his  own  witness ;  whether  that  be  done  by  calling  another,  or 
by  questions  to  the  witness  himself,  is  not  material.  In  the  present  case 
*the  direct  object  of  the  questions,  as  well  as  of  the  subsequent  evi-  r+«ft/» 
dence,  was  to  make  the  jury  believe  that  what  the  witness  had  *- 
stated  on  oath  was  false,  what  she  had  said  without  oath  true.  In 
Winter  v.  Butt,  2  M.  &  Rob.  357,  Erskine,  J.  would  not  allow  the 

(a)  2  Taylor  on  Evid.  051. 

(b)  2  Phill.  Ev.  451,  0th  ed.     from  the  Lords'  Journals  of  Febr.  29th,  and  April  10th,  1788, 
Tol.  38,  pp.  06,  135. 

(c)  P.  452,  0th  ed.  (d)  See  8th  ed.  vol.  it  p.  006. 
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question  to  be  put  to  the  witness ;  relying  on  the  decision  of  Parke,  B., 
in  Holds  worth  v.  The  Mayor  of  Dartmouth,  2  M.  &  Rob.  153,  and  on 
the  opinions  of  Patteson,  J.,  and  other  Judges.(a)  [Coleridge,  J. 
The  objection  in  Winter  v.  Butt,  was  taken  in  a  different  stage  of  pro- 
ceeding from  that  in  which  Parke,  B.,  made  his  ruling ;  but  Erskixe, 
J.,  appears  to  have  had  that  in  his  mind.]  Wightman,  J.,  rejected  evi- 
dence of  a  former  statement  in  Ally  v.  Hutchings,  2  M.  &  Rob.  358, 
note  (a).  [Patteson,  J.  The  learned  Judge  here  says  that  he  allowed 
the  question  to  be  put  for  the  purpose  of  reminding  the  witness.]  The 
plaintiff's  counsel  cross-examined  severely.  The  direct  purpose  of  his 
inquiry  was  to  discredit  the  witness.  To  the  extent  of  excluding  ques- 
tions, or  evidence,  merely  directed  to  that  object,  Ewer  v.  Ambrose,  3 
B.  &  C.  746  (E.  C.  L.  R.  vol.  10),  is  an  authority  for  the  defendant. 
If  any  question  as  to  former  statements  could  have  been  asked,  it  should 
not,  at  all  events,  have  been  put  in  a  form  embodying  those  statements. 
It  was  impossible  to  prevent  the  jury  from  giving  some  consideration  to 
the  substance  of  them.  A  question  merely  to  remind  should  have  had 
the  character  of  those  general  admonitions  which  are  sometimes  given 
to  a  witness  to  recollect  himself,  and  to  consider  that  he  is  speaking  on 
oath,  and  which  the  Judge  does  not  take  down,  or  notice  to  the  jory: 
*ft«7i  **  ougnt  not»  a*  farthest,  *to  have  gone  beyond  the  simple  inquiry 
-•  whether  the  party  had  not  been  examined  before.  It  should,  at 
any  rate,  have  been  so  shaped  that  the  witness  might  have  admitted  the 
former  statement  alluded  to  without  discrediting  herself. 

The  objection  is  this  case  is  of  the  strongest  kind,  because  the  witness 
was  discredited,  not  only  by  questions  to  herself  but  by  evidence  of 
others,  introduced  merely  for  that  purpose.  In  Friedlander  v.  The  Lon- 
don Assurance  Company,  4  B.  &  Ad.  193  (E.  C.  L.  R.  vol.  24),  and 
Thomas  t>.  David,  7  Car.  &  P.  350  (E.  C.  L.  R.  vol.  32),  the  evidence 
admitted  went  directly  to  the  main  issue :  here  the  inquiries  as  to  tam- 
pering, and  as  to  the  romping  between  Elizabeth  Melhuish  and  her 
brother,  though  some  part  of  them  might  bear  upon  the  nftain  question, 
were,  substantially,  directed  against  Tremlett's  credit.  [Patteson,  X 
The  brother's  evidence  did  not  contradict  anything  stated  in  the  evidence 
of  Tremlett.]     It  tended  to  throw  some  discredit  upon  her's. 

Patteson,  J. (a)  I  think  the  learned  Judge  was  right  in  allowing  the 
questions  which  were  put  to  the  witness  herself,  though  he  could  not 
have  permitted  her  answers  to  be  contradicted  if  she  had  remembered 
her  former  statements  and  given  evidence  of  them.  There  is  a  distinc- 
tion between  asking  questions  of  a  witness  in  the  box  as  to  statements 
he  may  have  formerly  made,  and  calling  other  witnesses  to  say,  in  con- 
tradiction to  him,  that  he  made  such  statements.  That  distinction  ac- 
cords with  what  Parke,  B.,  laid  down  in  Holdsworth  v.  The  Mayor  of 

(a)  Kinglake,  SerjL  here  mentioned  the  ruling  of  Patteson,  J.,  in  Regina  v.  Farr,  8  Car.  i 
P.  768  (B.  C.  L.  R.  vol  34). 
(ft)  Lord  Campbell,  C.  J.,  was  sitting  at  Niii  Prius. 
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Dartmouth,  2  M.  &  Rob.  153.  In  Wright  *v.  Beckett,  1  M.  &  ^ggg 
Kob.  414,  there  was  a  difference  of  opinion  as  to  contradicting  *■ 
the  witness  by  other  evidence.  In  Winter  v.  Butt,  2  M.  &  Rob.  357, 
the  objection  was  taken  when  counsel  was  putting  the  question  to  the 
witness  himself;  and  Erskinb,  J.,  in  deciding  against  the  question,  re- 
ferred to  the  decision  of  Pabkb,  B.,  which  related  to  the  offering  evi- 
dence in  contradiction.  But  I  think  that  the  point  in  Winter  v.  Butt, 
was  taken  too  early ;  and  that  the  learned  Judge  should  have  allowed 
the  question,  but  stopped  the  inquiry  when  evidence  was  called  to  con- 
tradict the  witness.  Indeed  the  question  seems  to  have  been  put  with 
the  view  of  offering  such  evidence ;  and  probably  both  the  Judge  and 
counsel  knew  that,  and  treated  the  point  accordingly.  Here,  at  all 
events,  we  think  that  the  objection  to  the  questions  came  too  soon,  and 
that  counsel  was  properly  allowed  to  ask  the  witness  Tremlett  whether 
she  had  not  made  different  statements  before.  This  is  the  only  difficulty 
I  have  had.  As  to  the  other  witnesses :  Tremlett.  had  said  that  John 
Melhuish  and  his  wife  had  endeavoured  to  tamper  with  her.  They  were 
witnesses  to  be  called  in  the  cause.  The  plaintiff  was  not  to  let  them 
lie  under  imputation  merely  because  Tremlett,  who  was  first  examined, 
had  made  these  statements.  The  evidence  in  denial  of  the  tampering 
was  not  given  to  discredit  her,  but  to  set  them  up,  and  to  show  that  they 
were  not  persons  who  had  discredited  themselves.  I  think  this  was  not 
a  collateral  matter,  and  that  the  evidence  was  admissible.  On  the  other 
point  I  had  some  little  doubt :  on  this  I  have  none. 

*Coleridge,  J.  The  last  point  is  very  clear.  If  a  witness  r+r>M 
called  to  prove  a  fact  disappoints  you,  you  may  call  another  to  *- 
prove  the  same  fact.  But  here  the  witness  Tremlett  did  more.  By 
anticipation  she  impeached  the  credit  of  witnesses  about  to  be  called. 
Common  sense  and  justice  point  out  that  these  persons,  witnesses  in  the 
cause,  may  be  asked,  when  they 'appear,  whether  they  cannot  relieve 
themselves  from  the  imputation  cast  upon  them,  and  set  themselves  right 
in  character.  There  is  no  authority  to  the  contrary,  and  a  very  strong 
one  would  be  required.  On  the  first  point,  I  agree  in  the  distinction 
which  has  been  taken  between  putting  a  question  to  the  witness  as  to 
former  statements,  and  contradicting  his  answer.  It  has  been  ingeniously 
suggested  by  Mr.  Smith  that,  if  the  question  be  admissible,  it  must  be 
so  put  as  to  recall  the  fact  to  the  witness's  memory,  without  tending  to 
impeach  his  credit  if  the  account  he  then  gives  be  different  from  the 
first :  and  I  can  conceive  a  case  in  which  that  might  happen :  the  witness 
may  be  flurried  on  his  first  examination,  and  afterwards  vary  his  state- 
ment when  his  attention  is  recalled  to  circumstances  :  but  it  is  said  that, 
here,  the  object  of  the  question  was  distinctly  to  contradict  the  witness. 
It  is  difficult  to  draw  a  line :  and  I  am  not  disposed  to  draw  it  too  closely. 
I  think  that,  in  the  present  case,  the  question  did  not  go  farther  than 
inquiry  may  properly  be  carried.     It  is  suggested  that  the  answers  ought 
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not  to  have  been  taken  down  by  the  Judge,  or,  if  taken  down,  should 
not  have  been  stated  to  the  jury.  But  I  think  they  ought  to  have  been 
taken  down  in  justice  to  the  witness,  and  might  be  stated  to  the  jury 
with  a  caution  ;  and  no  harm  was  caused  by  this  course ;  for,  if  there  was 
♦8901  any  injury,  it  was  already  *done  by  the  examination.  The  an- 
swer here  was  stated  to  the  jury  with  a  proper  caution. 
Erle,  J.  I  am  of  the  same  opinion.  The  first  point  is  an  important 
one.  A  plaintiff's  witness  says,  in  effect,  that  the  plaintiff  has  no  cause 
of  action.  Then  he  is  asked  whether  he  has  not,  formerly,  made  a  differ- 
ent statement.  I  think  that  question  is  proper,  and  not  inconsistent  with 
the  rule  that  a  party  knowing  a  witness  to  be  infamous  ought  not  to 
produce  him,  and  must  not  be  allowed  to  take  the  chance  of  his  answers 
and  then  bring  evidence  to  contradict  him.  We  do  not  interfere  with 
that  rule.  There  are  treacherous  witnesses  who  will  hold  out  that  they 
can  prove  facts  on  one  side  in  a  cause,  and  then,  for  a  bribe  or  from  some 
other  motive,  make  statements  in  support  of  the  opposite  interest.  In 
such  cases,  the  law  undoubtedly  ought  to  permit  the  party  calling  the 
witness  to  question  him  as  to  the  former  statement,  and  ascertain,  if 
possible,  what  induces  him  to  change  it.  It  is  not  now  necessary  to  ask 
whether  a  person  to  whom  the  former  statement  was  made  may  be  called 
to  contradict  the  witness ;  for  it  was  not  done  here.  The  point  is  one 
upon  which  judges  have  differed,  and  opinions  may  vary  to  the  end  of 
time.  As  to  the  remaining  question :  where  a  witness  alleges  a  fact 
contrary  to  the  interest  of  the  party  calling  him,  it  is  clear  that  the  party 
may  bring  others  to  prove  the  opposite  facts,  relevant  to  the  case.  Here, 
the  witness  Tremlett  imputed  subornation  to  Melhuish  the  prochkn  any 
and  to  his  wife :  if  that  charge  was  believed,  the  jury  would  probahly 
disbelieve  the  plaintiff's  whole  case.  Whether  or  not  the  subornation  was 
*«Q1 1  Prac^8e<^  *s  not  tDe  precise  question  whether  or  not  the  *defendant 
'  assaulted  the  plaintiff;  but  it  is  very  relevant.  So  was  the  ques- 
tion as  to  the  injury  which  the  plaintiff  was  supposed  to  have  attributed 
to  a  fall.  Rule  discharged. 


FRIAR  v.  GREY  and  Others, 

Covenant  against  the  lessees  of  a  colliery  and  farm  demised  for  forty-two  yean.  The  declsra* 
tion  assigned  breaches  of  several  covenants  for  payment  of  rent  and  for  the  working  and  pre-, 
serration  of  the  colliery.  The  plea  set  out  the  deed  on  oyer;  the  covenants  on  the  part  of 
the  lessees,  which  were  very  numerous,  and  some  of  which  were  negative  covenants,  were 
followed  by  a  proviso  that,  if  the  lessees  should  give  a  certain  notice  to  quit  the  premises  «C 
the  end  of  the  eighth  year  of  the  term,  then,  all  arrears  of  rent  being  paid,  and  all  and  sin- 
gular the  covenants  on  the  part  of  the  lessees  having  been  duly  performed,  the  lease  sad 
every  clause  therein  should,  at  the  expiration  of  the  eighth  year,  cease,  determine,  tad  bt 
void;  but,  nevertheless,  without  prejudice  to  any  claim  which  any  of  the  parties  to  the  lea*} 
might  then  be  entitled  to  for  breach  of  any  of  the  covenants.  Covenants  on  the  part  of  tb« 
lessor  followed  this  proviso.  The  plea  then  averred  that  the  breaches  in  the  declaration  weie 
committed  after  eight  years  of  the  term  had  expired;  that,  before  the  expiration  of  the  eighth 
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year,  the  lessees  gave  due  notice  to  quit  at  the  end  of  that  year,  and  that,  at  its  expiration, 
ail  arrears  of  rent  were  paid,  and  all  and  singular  the  covenants  on  the  part  of  the  defend- 
ants were  performed,  and  thereupon  the  lease  ceased,  determined,  and  became  void.  The 
replication  reassigned  one  of  the  breaches  already  assigned  in  the  declaration,  absque  boo, 
that  all  and  singular  the  covenants  of  the  defendants  had  been  performed ;  and  concluded  to 
the  country.     On  special  demurrer:     Held : 

By  the  Court  of  Queen's  Bench,  that  it  was  not  necessary  to  assign  a  particular  breach  in  the 
replication ;  and  that  it  properly  traversed  the  general  performance  of  covenants  on  the 
part  of  the  defendants,  and  was  good  in  form :  And 

That  a  performance  by  the  lessees  of  all  their  covenants  was  a  condition  precedent  to  their 
right  of  determining  the  lease : 

By  the  Court  of  Exchequer  Chamber,  reversing  the  judgment  of  the  Queen's  Bench,  that  the 
replication  should  have  assigned  a  particular  breach,  and  was  bad.     And 

That  the  plea  of  general  performance  was  good,  on  account  of  the  multiplicity  of  matters 
pleaded  to.  t 

Se*bU,  also,  that  in  this  case,  performance  by  the  lessees  of  all  their  covenants  was  not  «  con- 
dition precedent  to  their  right  of  determining  the  lease. 

Besides  the  replication  above  stated,  there  was  a  new  assignment  of  breaches  within  the  first 
eight  years  of  the  term:  plea,  traversing  the  new  assignment:  issue  thereon.  After  ,iudg- 
ment  by  the  Court  below  in  favour  of  the  replication  a  verdict  for  nominal  damages  was 
given  on  the  trial  of  this  issue:  and  judgment  was  entered  accordingly.  The  judgment  of 
the  Court  below  having  been  reversed  generally,  the  defendants  below  applied  to  the  Ex- 
chequer Chamber  to  amend  the  judgment  by  confining  the  reversal  to  the  judgment  on 
demurrer,  and  affirming*  the  judgment  for  nominal  damages  as  to  the  cause  of  action  in  the 
new  assignment. 

Held,  that  the  Court  of  Error  had  no  power  so  to  confine  the  reversal  of  the  judgment  without 
the  consent  of  the  plaintiff  below. 

Covenant.  The  declaration  stated  that  one  John  Friar,  at  the  time 
of  making  the  indenture  of  lease,  and  of  his  death,  as  thereinaftei 
mentioned,  *was  seised  in  fee  of  a  certain  colliery  and  a  certain  r+Mn 
tenement  or  farmhold ;  and  that,  by  indenture  made,  30th  April,  *• 
1838,  between  the  said  Friar  of  the  one  part;  and  defendants  and  one 
Johnson  of  the  other  part,  Friar  demised  the  said  colliery  and  farmhold 
to  the  parties  of  the  second  part  from  12th  May,  1838,  for  the  term  of 
forty-two  years,  at  the  yearly  rent  of  2802.,  for  the  yearly  number  of 
134,588  bolls  of  coal  to  be  gotten  out  of  the  colliery,  the  said  rent  of 
2802.  to  be  paid  whether  such  quantity  of  coal  was  gotten  or  not ;  and 
also  at  the  yearly  rent  of  512.,  in  respect  of  the  farmhold ;  the  said 
rents  to  be  paid  by  equal  half-yearly  portions  on  11th  November  and 
12th  May,  in  each  year,  the  first  payment  to  be  made  on  11th  November 
then  next.  Covenants  by  the  lessees  to  pay  the  said  rents ;  to  fill  up  all 
such  pits  as,  either  at  the  commencement  of  or  during  the  term,  should 
be  needful  for  air,  or  watercourses,  or  drawing  coal,  by  putting  in  the 
refuse  of  coal  and  rubbish  brought  out  of  the  said  pits ;  to  work,  manage 
and  carry  on  the  colliery  in  a  fair  and  orderly  manner ;  to  leave,  in  the 
•working  thereof,  good  and  sufficient  walls  and  pillars  of  coal  for  the 
support  of  the  roof  thereof,  where  necessary  to  be  supported,  for  the 
working  and  preserving  the  remaining  part  of  the  whole  seam  of  coal, 
and  also  for  preventing  any  thrust  or  creep  coming  in  upon  the  colliery ; 
not  to  do  or  suffer  anything  whereby  the  colliery  might  be  drowned  or 
overburthened  with  water  or  styth  from  any  waters  in  the  colliery,  or 
from  any  neighbouring  colliery,  or  which  might  bring  any  thrust  oi 

vol.  xv.— 66  2x2 
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creep  upon  the  demised  colliery,  or  that  might  stop  or  obstruct  the 
watercourses,  passages  qr  drifts,  by  means  of  which  the  colliery  might  be 
*8Q«n  damnified,  drowned  or  overburthened  with  water  or  styth ;  also, 
■■  in  the  working  of  the  colliery,  to  preserve  and  leave  a  barrier  of 
at  least  twenty  yards  in  thickness  against  every  colliery  adjoining  the 
same,  unless  with  the  lessor's  written  consent;  and  also  to  keep  in 
repair.  The  declaration  then  averred  the  death  of  the  lessor,  and  that 
plaintiff  became  seised  as  his  devisee ;  and  the  death  of  Johnson  one  of  the 
lessees ;  and  assigned  breaches  as  follows : — First,  non-payment  of  280?. 
a  year's  rent,  due  12th  of  May,  1847 ;  secondly,  non-payment  of  ott, 
a  year's  rent,  due  the  same  day ;  thirdly,  that  defendants  had  not  filled 
up  certain  pits  ;  fourthly,  that  defendants  and  Johnson  had  ndt  worked 
in  an  orderly  manner :  fifthly,  that  defendants  and  Johnson  had  not  left 
sufficient  walls,  &c,  to  support  the  roof;  sixthly,  that  defendants  and 
Johnson  had  neglected  to  pump  out  of  the  colliery  large  quantities  of 
water  and  styth,  by  reason  of  which  the  colliery  had  become  drowned 
and  overburthened  with  water  and  styth ;  seventhly,  that  defendants 
and  Johnson  had  not  left  a  barrier  of  the  specified  thickness  against  a 
neighbouring  colliery,  &c. :  eighthly,  that  defendants  and  Johnson  had 
permitted  both  the  colliery  and  farmhold  to  be  out  of  repair. 

The  first  plea  set  out  the  indenture  on  oyer.  The  indenture,  in 
addition  to  the  covenants  and  other  matters  referred  to  in  the  declaration, 
contained  a  reservation  of  200/.  for  every  additional  quantity  of  134,208 
bolls  of  coal  gotten ;  also  an  agreement  that  no  rent  should  be  paid  for 
coals  used  in  the  fire  engine  for  the  purpose  of  drawing  water  out  of 
the  colliery,  nor  for  coals  necessarily  used  by  the  agents  and  workmen 
employed  in  the  colliery;  and  that,  if  the  quantity  of  coal  wrought 
♦should  in  any  year  be  less  than  the  quantity  in  respect  of  which 
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the  yearly  rent  of  280L  was  payable,  the  lessees  might  make  up 


the  deficiency  within  three  years  next  after  such  deficiency.  There  was 
also  a  covenant  not  to  assign  or  dispose  of  any  part  of  the  demised  pre- 
mises without  the  lessor's  consent ;  and  not  to  enter  into  partnership 
with  any  persons  in  the  colliery,  unless  connected  by  blood  or  marriage 
with  some  of  the  lessees.  The  indenture  also  contained  numerous  farm- 
ing covenants ;  among  others,  that  the  lessees  would  not  have  in  tillage 
more  than  fifty-one  acres,  thirty-four  only  being  in  corn ;  that  they  would 
yearly  summer  fallow  seventeen  acres  of  the  lands  in  tillage,  and  plough 
the  fallow  land  five  times,  and  lay  upon  every  acre  a  specified  quantity 
of  lime  ;  also,  that  they  would  yearly  sow  with  grass  seeds  at  least  seren-' 
teen  acres  of  the  land  in  tillage ;  and  would  at  all  times,  after  the  harvest 
next  preceding  the  expiration  or  sooner  determination  of  the  term,  keep 
uneaten  and  free  from  trespass  all  the  land  on  which  grass  seeds  should 
have  been  sown  with  the  crop  next  preceding  the  waygoing  crop.  Then 
followed  a  proviso  for  reentry  on  breach  of  any  of  the  lessees'  covenants; 
and  the  proviso  following:  "Provided  also,  that,  if  the  said  lessees, 
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their  executors  or  administrators,  shall  be  desirous  to  quit  the  said 
premises  hereby  demised  at  the  end  of  the  first  eight  years  of  the  said 
term,  or  at  the  end  of  the  first  or  any  subsequent  three  years  after  the 
expiration  of  the  said  eight  years,  and  of  such  their  desire  shall  give 
to  the  said  John  Friar,  his  heirs  or  assigns,  notice  in  writing,  eighteen 
calendar  months  before  the  expiration  of  such  eighth  year,  and,  there- 
after, before  the  expiration  of  any  such  three  years  (as  the  case  may 
*be),  then,  and  in  such  case,  all  arrears  of  rent  being  paid,  and  r*«Q- 
all  and  singular  the  covenants  and  agreements  on  the  part  of  the  *- 
said  lessees  having  been  duly  observed  and  performed,  this  lease,  and 
every  clause  and  thing  herein  contained,  shall,  at  the  expiration  of  the 
first  eighth  year,  and,  thereafter,  at  the  expiration  of  any  such  third 
year  (whichever  in  the  said  notice  shall  be  expressed),  cease,  determine, 
and  be  utterly  void  to  all  intents  and  purposes,  in  like  manner  as  if  the 
whole  of  the  said  term  of  forty-two  years  had  then  run  out  and  expired ; 
but,  nevertheless,  without  prejudice  to  any  claim  or  remedy  which  any 
of  the  parties  hereto,  or  their  respective  representatives,  may  then  be 
entitled  to  for  breach  of  any  of  the£ovenants  or  agreements  hereinbefore 
contained/'  The  indenture  then  contained  a  covenant,  "  that  it  shall 
and  may  be  lawful  for  them"  (lessees),  «  well  and  truly  paying  the  said 
rents,"  &c,  "  and  performing  all  and  singular  the  covenants  and  agree- 
ments on  their  parts  arid  behalves  to  be  kept,  observed,  and  performed 
(but  not  otherwise),  peaceably  and  quietly  to  have,  use,  occupy,"  &c. 
There  was  also  a  covenant  that  the  lessees  might,  within  six  months 
"  next  after  the  expiration  or  other  sooner  determination  of  the  term," 
take  away  such  quantities  of  coal  as  should  have  been  gotten,  and  laid 
above  ground,  "provided  that  the  said  lessees,"  &c,  "shall  and  do,  in 
the  first  place,  well  and  truly  pay  and  satisfy  all  such  rents  as  shall  be 
then  in  arrear  and  unpaid."  There  were  other  covenants  on  the  part 
of  the  lessor  with  respect  to  the  farmhold ;  and  a  mutual  covenant  for 
reference  of  disputes  to  arbitration. 

The  plea  then  averred  that  the  breaches  of  covenant  in  the  declaration 
alleged  were  respectively  committed  *and  happened  after  the  12th  r*oQ/v 
May,  1846,  and  after  the  expiration  of  the  first  eight  years  of  the  *- 
said  term,  and  after  the  said  lease,  and  every  clause  and  thing  therein 
contained,  had  ceased,  determined,  and  become  void  as  hereinafter  men- 
tioned :  That,  after  the  making  of  the  indenture  and  in  the  lifetime  of 
the  said  Johnson,  and  after  the  death  of  the  lessor,  and  after  the  plain- 
tiff become  so  seised  as  aforesaid,  and  eighteen  calendar  months  before 
the  expiration  of  the  first  eight  years  of  the  said  term,  to  wit,  on  28th 
September,  1844,  defendants  and  Johnson,  being  desirous  to  quit  the 
demised  premises  at  the  end  of  the  first  eight  years  of  the  said  term, 
gave  notice  in  writing  to  the  plaintiff  of  such  their  desire,  and  thereby 
gave  the  plaintiff  notice  that  they  would  quit  and  deliver  up  possession 
of  the  demised  premises  on  12th  May,  1846,  being  the  end  of  the  first 
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eight  years  of  the  said  term :  that,  at  the  expiration  of  those  eight  yearg, 
all  arrears  of  the  said  rents  so  reserved  and  made  payable  by  the  said 
indenture  had  been;  and  were,  paid,  and  all  and  singular  the  covenants 
and  agreements  on  the  part  of  defendants  and  Johnson  had  been  and 
were  duly  performed  and  observed  by  the  defendants ;  and  thereupon, 
at  the  expiration  of  the  said  first  eighth  year  of  the  said  term,  and  which 
happened  before  the  commencement  of  this  suit,  the  said  lease,  and  every 
clause  and  thing  therein  contained,  ceased,  determined  and  were  utterly 
void  to  all  intents  and  purposes,  in  like  manner  as  if  the  whole  term  of 
forty-two  years  had  then  expired,  according  to  the  said  indenture  and 
the  proviso  in  that  behalf  contained  as  aforesaid.     Verification! 

Replication.  That,  after  the  making  of  the  said  indenture,  and  during 
*«Q71  ^e  8al(* term  thereby  grftnted,  *and  before  the  expiration  of  the 
J  first  eight  years  of  the  said  term,  and  after  the  plaintiff  became 
so  seised  as  aforesaid,  and  after  the  death  of  the  said  John  Friar,  to  wit, 
on  26th  November,  1838,  and  on  divers  other  days  and  times  afterwards, 
and  before  the  expiration  of  the  first  eight  years  of  the  said  term,  de- 
fendants and  Johnson,  in  his  lifetim<%  and  defendants  after  his  death, 
wilfully  neglected  and  omitted  to  draw  and  pump  out  of  the  said  col- 
liery and  coal  mines  divers  large  quantities  of  water  and  styth,  which 
during  and  on  each  of  those  days  and  times  was  standing  therein ;  and, 
by  reason  and  in  consequence  of  such  neglect  and  omission,  the  colliery 
became  drowned  and  overburthened  with  water  and  styth,  contrary  to 
the  said  covenant  in  that  behalf,  &c. ;  and,  at  the  said  expiration  of  the 
said  first  eight  years  of  the  said  term,  that  breach  of  covenant  was  still 
subsisting:  without  this,  that  all  and  singular  the  covenants  and  agree- 
ments on  the  part  of  defendants  and  Johnson  had  been  and  were  duly 
observed  and  performed  by  the  defendants  at  the  expiration  of  the  said 
first  eight  years.     Conclusion  to  the  country. 

Special  demurrer,  on  the  grounds  that  the  covenants  on  the  part  of 
the  defendants  in  the  said  plea  mentioned  are  independent  of  the  proviso 
or  stipulation  in  the  indenture,  and  of  the  right  and  power  thereby  given 
to  determine  the  indenture,  and  the  term  thereby  granted,  by  such 
notice  to  quit  as  in  the  plea  mentioned ;  that  such  covenants  do  not  in 
anywise  qualify  or  constitute  a  condition  precedent  to  the  said  proviso 
or  stipulation  or  the  exercise  of  the  provisions  thereof;  that  by  the  tra- 
verse taken  in  the  replication  the  plaintiff  seeks  to  raise  an  immaterial 
*«Qftl  i8sue>  that  *^e  replication  is  too  general,  indefinite  and  uncertain, 
J  and  defendants  cannot  know  what  evidence  the  plaintiff  will  give 
in  support  of  the  replication ;  that  the  replication  should  have  stated,  as 
a  substantial  part  of  the  replication  and  not  by  way  of  inducement  only, 
that  some  one,  and  which,  of  the  covenants  was  brdken,  and  should  have 
concluded  with  a  verification,  in  order  that  (if  material)  defendants  might 
have  denied,  or  confessed  and  avoided,  such  alleged  breach  of  covenant ; 
that  the  general  allegation  of  performance  in  the  plea  is  not  traversable ; 
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bat  that  the  replication  ought,  in  answer  to  the  said  allegation,  to  have 
assigned  some  particular  breach  of  covenant ;  and  that  the  replication  is 
in  other  respects  uncertain,  &c.     Joinder. 

The  case  was  argued  in  Trinity  vacation  1848, (a)  by 

Carrie  for  the  defendants,  and  Manisty,  for  the  plaintiff.  The  argu- 
ments, and  the  authorities  cited,  will  be  found  in  the  report  of  the  argu- 
ment of  this  case  on  Error,  post,  p.  901.  Cur.  adv.  vult. 

Patteson,  J.,  in  the  same  vacation  (July  12th),  delivered  the  judg- 
ment of  the  Court. 

The  principal  question  in  this  case  arose  on  the  proviso  in  the  lease 
giving  power  to  the  lessees  to  determine  it  by  notice  eighteen  calendar 
months  before  the  end  of  the  eighth  year.  (His  Lordship  rend  the  pro- 
viso.) The  plea  states  a  notice  by  the  lessees  to  determine  the  lease  at 
the  end  of  the  eighth  year,  and  avers  that,  at  the  expiration  of  those 
eight  years,  all  *arrears  of  rent  had  been,  and  were,  paid,  and  all  r#oqq 
and  singular  the  covenants  and  agreements  on  the  part  of  the  *- 
lessees  had  been,  and  were,  duly  observed  and  performed  by  them,  and 
thereupon  the  lease  determined.  The  replication  states  a  specific  breach 
of  covenant  before  the  expiration  of  the  eight  years  (which  breach  had 
been  already  stated  in  the  declaration),  without  this  that  all  and  singular 
the  covenants  and  agreements  on  the  part  of  the  lessees  had  been,  and 
were,  duly  observed  and  performed  by  them  at  the  expiration  of  the 
said  first  eight  years  of  the  said  term  ;  and  concludes  to  the  country. 

The  case  of  Porter  v.  Shephard,  6  T.  R.  665,  is  directly  in  point  to 
show  that  the  performance  of  all  the  covenants  by  the  lessees  is  a  con- 
dition precedent  to  the  determination  of  the  lease.  In  that  case,  how- 
ever, no  such  words  as  those,  "  but,  nevertheless,  without  prejudice,"  &c, 
were  introduced  into  the  proviso.  We  are  of  opinion  that  their  intro- 
duction into  the  present  proviso  makes  no  difference  in  the  construction 
of  it.  They  appear  to  be  introduced  for  greater  caution  as  regards  the 
right  of  the  lessor  for  breaches  of  covenant  which  might  be  unknown  to 
him  at  the  expiration  of  the  eight  years ;  or,  possibly,  to  meet  the  case 
of  the  lessor  acquiescing  in  the  notice  given  by  the  lessees,  although 
strictly  the  condition  precedent  might  not  be  performed :  besides  which 
they  are  applicable  to  any  parties,  and  preserve  the  right  of  the  lessees 
for  any  breach  of  covenant  committed  by  the  lessor.  They  are  evidently 
introduced,  not  to  qualify  or  do  away  with  the  condition  precedent  con- 
tained in  the  previous  part  of  the  proviso,  but  for  a  wholly  collateral 
purpose.  We  are  therefore  *of  opinion  that  the  averment  of  per-  r#QOft 
formance  in  the  plea  is  a  material  one,  which  the  plaintiff  was  ■■ 
entitled  to  traverse. 

It  is,  however,  objected,  that  he  ought  to  have  concluded  his  replica- 
tion to  the  Court,  after  averring  a  specific  breach  of  covenant,  and  not 
to  have  traversed  the  performance  in  the  general  terms  which  he  has 

(a)  July  1st,    Before  Lord  DsmfAir,  0.  J.,  Pattbsow,  Colbbimb,  and  Bblb,  Js. 
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adopted.  The  traverse  appears  to  have  been  in  the  same  form  in  Por- 
ter v.  Shephard,  6  T.  R.  665,  and  not  to  have  been  objected  to  on  that 
ground ;  neither  do  we  think  that  it  could  have  been  objected  to  with 
success.  This  is  not  like  the  case  of  a  bond  declared  on  generally  for 
the  penalty,  with  a  plea  setting  out  a  condition  and  averring  general 
performance,  in  which,  or  any  similar  case,  no  doubt,  the  plaintiff  most 
in  his  replication  show  a  specific  breach,  and  conclude  to  the  Court, 
giving  the  defendant  an  opportunity  to  plead  to  that  breach.  Here  the 
declaration  alleges  specific  breaches  of  covenant;  and  the  defendant 
seeks  by  his  plea  to  avail  himself  of  a  proviso,  containing  a  condition 
precedent,  the  performance  of  which  he  avers  in  general  terms,  and 
must  prove,  in  order  to  entitle  himself  to  the  benefit  of  that  proviso. 
The  plaintiff,  therefore,  is  at  liberty  to  put  him  upon  proof  of  that  aver- 
ment by  denying  it  in  the  same  form  in  whioh  it  is  couched. 
Our  judgment  must  therefore  be  for  the  plaintiff. 

Judgment  for  plaintiff. 


•901]       IN  THE  EXCHEQUER  CHAMBER 

(Error  from  the  Queen's  Bench.) 
GREY  and  Others  v.  FRIAR. 

S«e  syllabus,  p.  889,  ante. 

Error  was  brought  in  the  Exchequer  Chamber  on  the  above  judg- 
ment :  There  was  the  common  assignment  of  errors ;  and  it  was  also 
assigned  for  error  that  the  replication  was  bad. 

The  case  was  argued  in  Michaelmas  vacation,  1849  (November  29th 
and  30th),  before  Maulb,  Williams,  and  Talfourd,  Js.,  and  Parkb, 
Rolfs,  and  Platt,  Bs. 

Hugh  Silly  for  the  plaintiffs  in  error.  First,  the  replication  is  bad 
in  form :  it  should  have  assigned  some  particular  breach  of  covenant, 
and  have  concluded  to  the  Court.  In  Porter  v.  Shephard,  6  T.  R.  €65, 
to  which  the  judgment  of  the  Court  below  refers  on  this  point  as  well 
as  on  the  point  of  substance,  the  formality  of  the  replication  was  not 
in  question,  for  the  plea  contained  no  averment  of  performance ;  but 
Lawrence,  J.,  makes  this  observation :  " If  it  had  been  necessary  for 
the  plaintiff  to  assign  a  breach  of  some  other  covenant"  (that  is,  some 
other  than  the  covenant  for  the  payment  of  rent),  "  I  admit  that  the 
general  allegation  in  the  replication  would  not  have  been  sufficient :  but 
here  the  defect  is  in  the  defendant's  plea,  and  not  in  the  replication." 
*Q091  ^  *s  8a^'  *n  ^e  Ju^gment  °f  *e  Court  below,  « this  is  *not  like 
-■  the  case  of  a  bond  declared  on  generally  for  the  penalty,  with  a 
plea  setting  out  a  condition  and  averring  general  performance,  in  which, 
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or  any  similar  case,  no  doubt,  the  plaintiff  must  in  his  replication  show 
a  specific  breach,  and  conclude  to  the  Court,  giving  the  defendant  an 
opportunity  to  plead  to  that  breach."  But  the  pleadings  as  to  the  per- 
formance of  conditions  in  a  bond  and  of  the  covenants  in  a  deed  must 
be  governed  by  the  same  principle,  and  subservient  to  the  same  object : 
namely  the  avoiding  of  prolixity,  and  the  attainment  of  a  certain  and 
definite  issue.  This  point  is  illustrated  by  Com.  Dig.  Pleader  (E.  26), 
(F.  14),  Co.  Litt.  308  b,  Stephen  on  Pleading,  ch.  2,  s.  4,  rule  7,  p. 
396  (5th  ed.),  Mints  v.  Bethil,  Cro.  Eliz.  749,  Granger  v.  Hemburow, 
1  Sid..  77,  Church  v.  Brownewick,  1  Sid.  834,  notes  (4)  and(^r)  to  Hay- 
man  v.  Gerrard,  1  Wms.  Saund.  103  d  (6th  ed.),  Sayre  v.  Minns,  2 
Cowp.  575,  Plomer  v.  Ross,  5  Taunt.  387  (E.  C.  L.  R.  vol.  1).  In 
conformity  with  this  principle,  and  the  cases  cited  in  illustration  of  it, 
the  lessee  in  an  action  of  covenant  may  plead  performance  generally, 
and  the  lessor  in  reply  must  assign  specific  breaches.  Here  no  specific 
breach  is  assigned,  except  in  the  inducement  to  the  replication ;  and  the 
replication  is  therefore  bad  in  form. 

Secondly,  the  performance  of  all  covenants  by  the  lessees  was  not  a 
condition  precedent  to  the  determination  of  the  lease.  The  language  of 
the  proviso  should  receive  that  construction  which  will  best  effectuate  the 
intention  of  the  parties  to  be  collected  from  the  whole  of  their  agreement ; 
Ford  v.  Beech,  11  Q.  B.  852, 866  (E.  C.  L.  R.  vol.  63),  *is  a  striking 
instance  of  such  construction.  The  multiplicity  of  the  covenants,  ^  * 
and  the  minuteness  of  some  of  the  ^natters  provided  for  by  them  with 
respect  to  the  farmhold,  such  as  the  fallowing  of  the  land,  the  quantity 
of  grass  seed  to  be  sown,  and  the  preservation  of  the  lands  so  sown  from 
trespass,  exclude  the  supposition  that  such  a  condition  precedent  was 
contemplated.  Again,  the  other  subject  of  demise,  the  colliery,  is  let 
at  a  fixed  rent  for  a  term  of  forty-two  years.  Is  it  probable  that  the 
breach  of  any  one  covenant,  however  unimportant,  was  considered  as  in- 
volving the  liability  to  such  rent  for  the  whole  term,  even  though  the 
coal  should  becorne  exhausted  at  the  commencement  of  the  term,  as  in 
Marquis  of  Bute  v.  Thompson,  13  M.  &  W.  487  ?f  It  appears,  on  the 
contrary,  that  the  contingency  of  non-performance  by  the  lessees  of 
some  of  their  covenants  at  the  time  of  their  determining  the  lease  was 
contemplated ;  for  the  landlord's  remedy  for  such  a  breach  is  expressly 
kept  alive ;  which  would  be  useless  if  the  performance  of  such  covenants 
were  a  condition  precedent.  The  words  "  nevertheless,  without  prejudice 
to  any  claim  or  remedy"  "  for  breach  of  any  of  the  covenants  or  agree- 
ments hereinbefore  contained"  cannot  refer  to  covenants  on  the  part  of 
the  landlord ;  for  no  such  covenants  precede  the  proviso.  The  words 
used  in  this  proviso  are  not  apt  words  of  condition,  but,  rather,  words 
of  covenant ;  1  Shep.  Touch.  121,  122,  2  Bac.  Abr.  110,  116  (7th  ed.), 
tit.  Conditions,  (A),  (G).  In  Hays  v.  Bickerstaffe,  2  Mod.  34,  which 
was  an  action  on  a  covenant  that  the  lessee,  "  paying  the  rent,  and  per- 
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forming  the  covenants  on  his  part  to  be  performed,"  should  quietly  enjoy, 

*Q(U1  **  was  ^e^  ^at  *^e  Perf°rmance  *°f  ^e  lessee's  covenants  was 
J  not  a  condition  to  the  quiet  enjoyment.     This  authority  was 
recognised  in  Warren  v.  Asters,  2  (T.)  Jones,  205,  and  in  Dawson  p. 
Dyer,  5  B.  &  Ad.  584,  587  (E.  C.  L.  R.  vol.  27),  where  Parke,  J.,  ob- 
served, with  reference  to  Simpson  v.  Titerell,  Cro.  Eliz.  242  (which  was 
cited  to  show  that  a  proviso  was  a  condition) :  "  the  reason  given  there 
is  against  you ;  for  it  is  said  by  the  Court,  that  a  proviso  always  implies 
a  condition,  if  there  be  not  words  subsequent  which  may  change  it  into 
a  covenant ;  as  where  there  is  a  penalty  annexed  for  non-performance/' 
In  the  covenant  for  quiet  enjoyment,  and  again  in  the  clause  allowing 
the  lessees,  within  six  months  u  after  the  expiration  or  other  sooner  de- 
termination of  the  term,"  to  take  away  coal  already  wrought,  "provided 
that  the  said  lessees"  "shall  and  do,  in  the  first  place,"  pay  "all such 
rents  as  shall  then  be  in  arrear,"  apt  words  of  condition  are  used;  and 
the  word  "  arrear'1  also  showB  that  the  lease  might  be  determined,  not- 
withstanding a  breach  of  the  covenant  for  payment  of  rent.    [Parke, 
B.     That  may  apply  to  a  determination  by  forfeiture.     Maulb,  J.   It 
might  have  been  thought  hard  that  the  lessees  should  lose  their  term  and 
their  coal  too.]     Porter  v.  Shephard,  6  T.  R.  665,  differs  materially  from 
the  present  case,  both  as  to  the  subject-matter  of  demise  and  the  lan- 
guage of  the  demise  itself.     There  the  term  was  to  cease  "  from  and 
after"  the  performance  of  the  tenant's  covenants;  so  that  such  perform- 
ance was  distinctly  made  a  condition  precedent.     There  also  no  pro- 
vision was  made  to  keep  alive  the  landlord's  remedy  for  any  breach  of 
covenant :  and  all  the  Judges  lay  stress  upon  the  absence  of  such  remedy 
*QftTl  as  a  8roun(*  °f  *he*r  ""judgments.     The  parties  to  this  indenture 
J  must  be  taken  to  have  made  a  reasonable  bargain :  and  it  would 
be  unreasonable  that  any  one  covenant,  though  the  breach  of  it  might 
be  compensated  in  damages,  and  would  not  go  to  the  whole  considera- 
tion, should  be  taken  as  a  condition  precedent.     This  principle  is  fully 
discussed  in  note  (4)  to  Pordage  v.  Cole,  1  Wms.  Saund.  320  c  (6th  ed.), 
where  Boone  v.  Eyre(a)  is  cited :  and  it  seems  analogous  to  the  princi- 
ple established  by  cases  which  have  decided  that  a  sum  stipulated  to  be 
paid  as  liquidated  damages  for  non-performance  of  an  agreement  was  to 
be  taken  as  a  penalty  only :  Kemble  v.  Farren,  6  Bing.  141  (E.  C.  L. 
R.  vol.  19),  Horner  v.  Flintoff,  9  M.  &  W.  678.  f 

Manisty,  contr&.  First :  the  replication  is  good  in  form.  The  course 
of  pleading  in  actions  on  bonds,  which  is  explained  in  Webb  v.  James, 
8  M.  &  W.  645,f  is  peculiar,  and  furnishes  no  just  analogy  to  actions 
of  covenant.  Thus,  in  Farrow  v.  Chevalier,*  1  Salk.  139,  referred  to  in 
Com.  Dig.  Pleader  (F  14)  which  has  been  relied  upon  by  the  plaintiffs 
in  error,  Lord  Holt  says,  "  In  debt  on  a  bond  to  perform  covenants,  the 
replication  must  show  a  certain  breach ;  but  in  covenant  'tis  enough  trt 

(a)  Note  (a)  to  Dake  of  St  Albans  «.  Shore,  1  H.  Bl.  273. 
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assign  a  general  breach."  In  an  action  on  bond,  if  the  defendant  pleads 
performance  of  the  condition,  "the  plaintiff  in  his  replication  must  show 
a  breach ;  for  then  he  has*  not  a  cause  of  action  unjess  he  show  one ;" 
per  Holt,  C.  J.,  in  Meredith  v.  Alleyn,  1  Salk.  138.  In  an  action  of 
covenant  the  cause  of  action  is  in  the  *  declaration ;  in  an  action  r#Qn^ 
or%bond  with  a  condition  the  cause?  of  action  does  not  appear  until,  *- 
after  the  condition  set  out  in  the  plea  on  oyer  and  performance  pleaded, 
some  breach  is  assigned  in  reply.  If  a  lessee  have  a  right  to  plead 
general  performance,  the  lessor  has  a  right  to  call  upon  him  to  prove  it ; 
otherwise,  the  lessor  would  have  to  reply  a  breach  of  some  particular 
covenant,  and  stand  or  fall  by  that.  This  would  shift  the  onus  :  and  it 
would  also  be  argumentative ;  for  the  replication  would  be  in  effect  that 
the  lessee  had  broken  one  covenant,  and  therefore  that  he  had  not  per- 
formed all.  The  notice  to  determine  the  lease  is  not  good  unless  the 
condition  precedent  has  been  performed.  This  replication  properly 
drives  the  lessees  to  prove  a  performance  of  that  condition  ;  yet  the  les- 
sees would  drive  the  lessor  to  prove  a  breach  of  it."  The  condition  is 
one  entire  thing :  the  performance  of  it  is  made  up,  certainly,  of  a  mul- 
tiplicity of  things;  but  the  replication  is  not  on  that  account  bad  for 
multifariousness;  Robinson  v,  Rayley,  1  Burr.  316,  O'Brien  v,  Saxon, 
2  B.  k  C.  908  (E.  C.  L.  R.  vol.  9).  Even  where  the  conditions  on  each 
aide  are  concurrent,  a  plea  is  not  double  which  traverses  the  performance 
of  a  condition  made  up  of  several  parts ;  Giles  v.  Giles,  9  Q.  B.  164 
(E.  C.  L.  R.  vol.  51).  Granger  v.  Hemburow,  1  Sid.  77,  decided  merely 
that  the  rejoinder  was  a  departure  from  the  plea,  and  not  that  it  was  neces- 
sary to  assign  a  breach  in  the  replication.  Porter  v.  Shephard,  6  T.  R.  665, 
is  expressly  in  point :  there  Grose,  J.,  observes,  in  his  judgment :  "  It 
is  objected  that  the  landlord  should  have  shown  in  his  replication  what 
duties,  &c,  were  not  performed :  but  the  proviso  was  introduced  for  the 
^benefit  of  the  tenant ;  and  before  he  can  take  advantage  of  it,  r+Qft7 
he  must  show  that  he  has  done  every  thing  that  was  required  of  *• 
him."  The  general  traverse  in  the  replication  is  good,  if  the  plea  of 
general  performance  is  good.  But  the  plea  is  bad.  A  plea  of  general 
performance  is  not  allowable  where  there  are  negative  covenants ;  Zan- 
ders v.  Coward,  15  M.  &  W.  48,  56  ;f  or  where  there  are  covenants  for 
payment  of  money ;  Roakes  t>.  Manser,  1  Com.  B.  531  (E.  C.  L.  R.  vok 
50),  Kepp  v.  Wiggett,  6  Com.  B.  280  (E.  C.  L.  R.  vol.  60). 

Secondly :  It  is  not  denied  by  the  lessees  that  the  lessor  might  re* 
enter  on  the  breach  of  any  one  covenant.  The  same  breach  would  also 
deprive  the  lessees  of  the  right  to  determine  the  lease,  except  that  in 
the  case  of  breach  of  covenant  for  payment  of  rent  there  seems  to  be  a 
special  provision  that  the  lease  may  be  determined  notwithstanding,  if 
the  arrear  be  first  satisfied.  The  payment  of  arrears  of  rent,  therefore, 
and  performance  of  all  covenants  as  to  other  matters,,  are  the  one  entire- 
consideration  for  the  privilege  conceded  by  the  proviso;  and  any  default: 

vol.  xv.— 67  2T 
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goes  to  the  whole  consideration.  The  words  in  this  lease  "all  and 
singular  the  covenants  and  agreements  on  the  part  of  the  said  lessees 
having  been  duly  observed  and  performed"  are  as  effectual  to  create  a 
condition  precedent  as  the  words  in  Porter  v.  Shephard,  6  T.  R.  665, 
"  from  and  after"  the  performance  of  the  covenants  on  the  part  of  the 
lessee.  It  is  not  contended  that  a  literal  and  exact  performance  Jbf 
every  minute  covenant  is  essential  to  a  fulfilment  of  this  condition;  a 
substantial  performance  would  suffice,  and  a  jury  would  be  so  directed : 
but  nothing  short  of  a  substantial  performance  of  all  the  covenants  would 
suffice.     *It  is  said  that,  if  such  performance  be  a  condition  pre- 


*908] 


cedent  to  the  determination  of  the  lease  under  the  proviso,  it 


would  answer  no  purpose  to  keep  alive  the  landlord's  remedy  for  non- 
performance. But  this  saving  clause  may  have  been  introduced  merely 
ex  abundanti  cautel&,  or  else  with  reference  to  some  state  of  things  in 
which  it  might  enure  to  the  lessor's  protection :  the  lessees  might  give 
notice  to  determine  the  lease  after  committing  some  breach  of  covenant 
underground,  which  would  destroy  the  mine ;  if  the  lessor,  in  ignorance 
of  such  breach,  accepted  the  notice,  it  might  be  a  question  whether  he 
could  afterwards  sue  upon  the  covenant ;  or,  again,  the  object  may  have 
been  merely  to  preserve  the  right  to  sue  on  the  lessor's  covenants. 

Hugh  Hill,  in  reply,  supported  the  plea,  and  also  contended  that  the 
objection  to  it  was  ground  of  special  demurrer  only.  As  to  the  form  of 
the  replication  he  cited  De  Wolf  v.  Bevan,  13  M.  &  W.  160.  f 

Cur.  adv.  vidt. 

Parke,  B.,  in  Hilary  term  (January  22d),  1850,  delivered  the  judg- 
ment of  the  Court. 

This  case  came  before  my  brothers  Maule,  Rolfs,  Platt,  Williams, 
and  Talfourd,  and  myself,  at  the  sittings  after  last  term,  on  a  writ  of 
error  on  a  judgment  of  the  Court  of  Queen's  Bench  on  demurrer.  (His 
Lordship  then  stated  the  pleadings.)  On  the  argument  before  us  two  ' 
questions  were  discussed,  very  ably  on  both  sides.  The  first  was  one  of 
form,  whether  the  plaintiff  below,  in  his  replication,  could  traverse  the 
*QO€n  a^ega^on)  *that  all  the  covenants  of  the  lease  had  been  duly 
J  observed  and  performed  by  the  defendants  below  at  the  expiration 
of  the  first  eight  years  of  the  term,  or  was  bound  to  assign  a  particular 
breach.  The  second  question  was,  whether  the  payment  of  the  arrears 
of  rent,  and  the  performance  of  the  covenants,  was  a  condition  precedent 
to  the  lessees'  right  to  determine  the  lease  at  the  end  of  the  first  eight 
years  of  the  term.  Both  of  these  are  questions  of  some  nicety ;  and 
the  first  as  to  the  matter  of  form  is  important  as  a  rule  of  pleading. 
We  have  considered  both,  and  are  of  opinion  that  the  plaintiff  in  error 
is  entitled  to  our  judgment  upon  the  first  question. 

The  defendant  has  pleaded  that,  at  the  end  of  the  eighth  year,  all 
the  covenants  in  the  lease  had  been  observed  and  performed ;  and  this 
is  a  case  in  which,  on  account  of  the  multiplicity  of  matter,  general 
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pleading  is  allowed.  The  rule  is  laid  down,  amongst  many  other  valuable 
rules  of  pleading,  by  Lord  Coke  (a)  in  these  terms.  "In  many  cases 
the  law  doth  allow  general  pleading,  for  avoiding  of  prolixity  and 
tediousness,  and  that  the  particular  shall  come  on  the  other  side."  The 
same  rule  is  followed  by  Popham,  C.  J.,  and  by  all  the  Court,  in  Mints 
v.  Bethil,  Cro.  Eliz.  749.  It  was  there  held  that,  where  the  matters 
pleaded  tend  to  infinitencss  and  multiplicity,  whereby  the  rolls  shall  be 
encumbered  with  the  length  thereof,  the  law  allows  of  a  general  plead- 
ing in  the  affirmative ;  as,  where  one  is  obliged  to  deliver  all  his  evidences, 
or  assure  all  his  lands,  it  sufficeth  to  allege  that  he  had  delivered  all,  or 
assured  all,  and  it  ought  to  come  on  the  other  side  to  show  the  r*qin 
'contrary  in  some  particular.  In  that  case  the  action  was  ona  '• 
bond.  This  law  has  been  laid  down  in  many  other  cases  of  action  on 
bonds,  one  as  early  as  Yearb.  Mich.  2  R.  8,  fol.  17  A,  pi.  44,  and  Trin. 
12  H.  8,  fol.  6  B.  pi.  5 ;  and  Granger  v.  Hemburow,  1  Sid.  77,  is  a 
similar  pleading  on  a  lease.  In  bonds  it  is  the  established  practice,  that 
a  particular  breach  is  assigned  by  the  plaintiff,  and  that  breach  must 
conclude  with  a  verification;  Sayre  v.  Minns,  2  Cowp.  575.  In  that 
case  Lord  Mansfield  says :  "  I  take  this  to  be  a  rule  in  pleading :  that 
you  cannot  go  to  issue  on  a  general  averment  of  performance :  And  the 
reason  is  this ;  that  the  question  may  be  brought  to  some  degree  of 
certainty,  and  notice  given  of  what  is  to  be  agitated  at  the  trial.  When 
a  particular  breach  is  assigned,  there  is  an  affirmative  offered  on  one 
side,  upon  which  the  other  may  take  issue."  The  rule  laid  down  by 
Lord  Cokb  is  in  its  terms  general,  and  so  is  that  by  Lord  Mansfield  ; 
though,  as  the  case  of  Sayre  v.  Minns  was  an  action  on  a  bond,  his 
Lordship's  observations  may  be  said  to  be  applicable  to  bonds  only. 
But  on  what  principle  is  it  that  the  rule  applies  to  bonds,  to  which  it  is 
admitted  universally  to  apply?  Surely  not  because  the  law  looki 
upon  the  recovery  of  a  penalty  as  oppressive  and  will  not  favour  it, 
but  on  the  principle  adverted  to  by  Lord  Coke  and  Lord  Mansfield, 
viz.  for  the  purpose  of  obtaining  a  sufficiently  definite  and  certain 
issue,  which  will  decide  the  cause,  instead  of  having  a  wide  and  general 
one ;  and  this  reason  applies  to  other  cases  besides  actions  on  bonds. 
In  those  the  defendant,  to  save  the  penalty,  must  perform  all  the 
covenants  required  by  the  condition  to  be  performed,  however 


"numerous ;  yet  he  is  never  called  upon  to  prove  the  perform- 
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ance  of  all,  which  would  lead  into  a  very  wide,  and  often  unnecessary, 
inquiry ;  but,  in  order  to  raise  a  certain  issue,  for  the  purpose  of  conve- 
nient trial,  the  plaintiff  must  assign  a  particular  breach,  and  that  alone 
becomes  the  subject  of  inquiry,  and,  if  that  breach  be  proved,  the  whole 
case  is  disposed  of.  The  same  principle  which  applies  to  bonds  appears 
to  us  equally  to  apply  to  other  cases  of  general  pleading,  where  the 
breach  of  a  single  covenant,  or  the  issue  on  a  single  fact,  would  decide 

(a)  Co.  Lit  303  b. 
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the  question  between  the  parties.  Upon  the  assumption  that  the  per- 
formance of  all  covenants  in  this  case  was  a  condition  precedent,  tbe 
breach  of  any  would  destroy  the  defendants'  right  to  determine  the 
lease ;  and,  on  the  above  principle  of  pleading,  the  defendants  were  en- 
titled to  plead,  generally,  the  performance  of  all  covenants ;  not  those 
the  breach  of  which  is  stated  in  the  declaration,  which  the  plea  states  to 
have  been  after  the  termination  of  the  eight  years,  but  all  that  he  was 
to  perform  before ;  and  the  allegation  of  a  particular  breach  ought  to 
have  come  from  the  plaintiff.  Supposing,  instead  of  making  this  general 
averment  of  performance  of  all,  each  covenant  had  been  enumerated  and 
averred  to  have  been  performed  in  the  same  terms  as  the  defendants 
would  have  pleaded  to  a  breach  of  it,  the  plaintiff  certainly  could  not 
have  comprised  all  in  one  traverse,  but  must  have  selected  one  in  his 
replication,  the  issue  on  which  would  have  decided  the  case ;  and  tbe 
general  form  of  pleading  allowed  to  the  defendants,  for  convenience  and 
to  sa ve  prolixity,  ought  not  to  put  them  in  a  worse  position.  We  think, 
.therefore,  that  the  demurrer  of  the  defendants  to  the  plaintiff's  replica- 
*Q1 91  tlon'  wn*ck  Put8  ^e  defendants  on  proof  of  *having  performed 
-J  all  the  covenants,  was  well  founded ;  and  that,  for  this  reason, 
the  judgment  of  the  Queen's  Bench  was  wrong,  and  ought  to  be  reversed.)  a) 
This  point  was  not  in  question,  in  the  case  of  Porter  v.  Shephard,  6  T. 
R.  665,  on  the  authority  of  which  the  Court  decided  the  other  question 
in  the  cause,  viz.  whether  the  performance  of  all  the  covenants  was  a 
condition  precedent. 

Upon  that  question  it  is  not  necessary  for  us  to  give  judgment ;  bat 
we  may  say  that,  though  the  words  of  the  proviso  itself  cannot  be  satis- 
factorily distinguished  from  those  of  the  proviso  in  Porter  v.  Shephard, 
the  additional  clause,  which  clearly  contemplates  that  breaches  of  cove- 
nants may  have  existed,  which,  after  the  termination  of  the  lease  by  the 
notice,  might  be  sued  for  by  the  lessor,  inclines  us  to  think  that  the 
performance  of  those  covenants  could  never  have  been  meant  to  be  a 
condition  precedent  to  the  power  to  terminate  the  lease  in  this  case.(i) 

Judgment  reversed^) 


It  appeared  by  the  record  that  several  issues  in  fact  had  been  joined 
on  pleas  traversing  the  various  breaches  assigned  in  the  declaration ; 
and  that,  besides  the  replication  above  stated  to  the  first  plea,  there  was 
a  new  assignment,  that  the  plaintiff  commenced  the  action,  and  declared 
*Q1  <n  t'lere^n>  as  ao(>ve,  not  only  *for  and  in  respect  of  the  said  breaches 
-J  of  covenant  which  were  committed  and  permitted,  and  which  arose 

(a)  See  Regina  v.  Mayor  of  Dover,  11  Q.  B.  277  (E.  C.  L.  R.  vol.  63),  in  Exchequer  Chamber, 
affirming  the  judgment  of  Q.  B.  in  S.  C.  11  Q.  B.  260  (E.  C.  L.  R.  vol.  63). 

(6)  The  contrary,  however,  was  decided,  on  the  construction  of  the  same  lease,  by  the  Court 
of  Exchquer  Chamber  (Patteson,  Wightmah,  Erlb,  Mauls,  and  William,  Js.)»  in  Friar  ». 
Brey,  5  Exch.  581,  597.  f 

(e)  See  Nealev.  Ratoliff,  p.  916,  post. 
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and  happened  after,  12th  May,  1846,  and  after  the  expiration  of  the 

first  eight  years  of  the  said  term,  as  in  the  said  plea  mentioned  and 

pleaded  to,  but  also  for  that  the  defendants  and  the  said  Johnson,  in  his 

lifetime,  and  the  defendants  after  the  death  of  Johnson,  committed  and 

permitted,  and  were  guilty  of,  the  said  several  breaches  of  covenant  in 

the  declaration  thirdly  and  subsequently  assigned  and  alleged,  after  the 

making  of  the  said  indenture,  and  after  the  plaintiff  became  so  seised  as 

aforesaid,  and  before  the  expiration  of  and  during  the  continuance  of  the 

first  eight  years  of  the  said  term  thereby  granted.     Verification.     The 

defendants,  by  a  new  plea,  traversed  the  breaches  so  newly  assigned : 

and  issue  was  joined  on  this  plea.     Then  followed  the  judgment  of  the 

Court  below,  on  the  demurrer,  that  the  replication  was  sufficient ;  and 

an  award  of  venire,  as  well  to  try  the  issues  in  fact  as  to  assess  damages 

on  the  demurrer.     From  the  final  judgment  it  appeared  that  a  verdict 

was  found  for  the  plaintiff  as  to  the  traverses  of  the  first,  second,  fifth, 

sixth,  and  seventh  breaches,  and  of  the  breaches  in  the  new  assignment. 

The  damages  found  were,  on  the  first  breach,  250/.,  costs  40*. ;  on  the 

second,  SOL  ;  on  the  fifth  and  sixth  breaches, (a)  Is.  each ;  and  Is.  also 

on  the  breaches  in  the  new  assignment.     The  assessment  of  damages  on 

the  demurrer  was  1*.,  costs  40*.     "  Therefore  it  is  considered  that  the 

plaintiff  do  recover  against  the  defendant  his  damages,  costs,  and  charges, 

by  the  jurors  ^aforesaid  in  form  aforesaid  assessed ;  and  also  8581.  r#q1^ 

2*.  for  his  said  costs  and  charges  by  the  Court  here  adjudged  of  *- 

increase  to  the  plaintiff,  and  with  his  assent,"  &c. 

The  judgment  of  the  Court  below  having  been  reversed  in  general 
terms, 

Hugh  Hilly  in  Easter  Term,  1850,  obtained  a  rule  to  show  cause  why 
the  rule  for  judgment  of  reversal  should  not  be  amended,  by  reversing 
the  judgment  of  the  Court  below  upon  the  demurrer,  and  giving  judg- 
•  ment  thereon  for  the  plaintiffs  in  error,  and  affirming  the  judgment 
of  the  Court  below  as  to  the  causes  of  action  contained  in  the  new 
assignment. 

Manisty>  in  this  vacation,(J)  showed  cause.  This  Court  has  no  power 
to  amend  its  judgment,  as  required ;  and,  if  the  amendment  were  made, 
it  would  work  great  injustice  to  the  plaintiff  below.  The  plaintiffs  in 
error  prayed  for  a  general  reversal  of  the  judgment  of  the  Court  below ; 
and  the  Court  of  Error  can  do  no  more  than  give  judgment  of  such 
general  reversal.  As  to  the  injustice  of  the  proposed  amendment,  it  is 
clear  that  the  jury  gave  nominal  damages  only  on  the  breaches  newly 
assigned,  because  it  had  been  held  by  the  Court  below  that  the  lessee 
had  not  been  determined ;  so  that  it  was  taken  that  rent  would  be  pay- 
able to  the  end  of  the  term,  and  that  the  breaches  were  to  the  prejudice 
of  a  very  remote  reversion.     If  the  judgment  of  the  Court  below  be 

(a)  The  record  did  not  state  that  any  damages  had  been  given  on  the  seventh  breach. 
(6)  June  13th. 

2y2 
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reversed  generally,  the  jury  may  hereafter  give  substantial  damages. 
[Parke,  B.  We  have  no  right  to  assume  that  damages  have  been 
*Q1  VI  as8€8se<*  improperly ;  there  is  no  bill  of  ^exceptions.  Alder- 
J  son,  B.  This  Court  has  not  decided  that  the  lease  has  been 
determined,  but  merely  that  the  pleading  of  the  plaintiff  below  is  bad : 
as  to  the  determination  of  the  lease  we  have  intimated  our  opinion ; 
but  that  is  all.]  The  costs  are  assessed  jointly.  [Parke,  B.  That 
certainly  creates  a  difficulty;  we  cannot  tell  how  to  apportion  the 
costs.] 

Hugh  Hill j  contra',  contended  that  the  Court  of  Error  had  power  to 
confine  the  reversal  of  the  judgment  to  the  only  part  of  the  record  which 
had  come  question  before  it ;  and  cited  Bourne  v.  Gatliffe,  7  Man.  &  G. 
850  (E.  C.  L.  R.  vol.  41),  to  show  that  there  was  no  objection  in  prin- 
ciple to  an  adjustment  of  costs  by  the  Court. 

Parke,  B.  In  the  case  cited  there  was  no  difficulty :  the  Court  merely 
deducted  one  sum  from  another.  The  judgment  of  the  Court  below 
must  be  reversed  generally :  we  cannot  affirm  it  pro  tan  to  without  the 
consent  of  the  plaintiff  below.  He  might,  if  he  pleased,  take  the  1*. 
damages  and  40*..  costs  found  by  tho  jury;  but,  as  he  is  not  content  with 
this,  we  cannot  amend  the  judgment ;  and  this  rule  must  be  discharged. 

Maule,  Crbsswell,  and  Talfourd,  Js.,  and  Alderson  and  Platt, 
Bs.,  concurred.  Rule  discharged.(a) 

(a)  Reported  by  H.  Davison,  Esq. 


*916]        *NEALE  v.  RATCLIFP  and  Another.     July  6. 

Plaintiff  and  defendants  agreed,  the  plaintiff  to  let,  and  defendants  to  take,  a  messuage,  barn, 
stable,  and  out-buildings ;  and  defendants  agreed  to  keep  in  repair  the  rate?  mettwope,  eniMwpi 
and  premitee,  the  tame  being  fint  put  into  repair  by  the  plaintiff.  In  an  action  of  assumpsit 
for  non-repair  (declaration  alleging  that,  although  plaintiff,  before  breach  of  promise,  put  tb« 
said  messuage,  buildings  and  premises  into  repair,  yet  defendants  did  not  keep  the  same  in 
repair;  to  which  defendants  pleaded  that  plaintiff  did  not  first  put  the  said  messuage,  braid- 
ings and  premises  into  repair;  and  issue  was  taken  thereon),  it  was  proved,  and  found,  in 
terms  by  the  jury,  that  the  plaintiff  had  not  put  the  whole  premises  into  repair,  but  part  only; 
and  that  defendants  had  not  kept  that  part  in  repair;  and  the  jury  gmre  damages  for  tb* 
part.     Held, 

1.  That  the  repair  by  plaintiff  was  a  condition  precedent  to  the  obligation  on  the  defendants  to 
keep  in  repair. 

2.  That,  on  this  contract,  the  condition  preoodent  could  not  be  divided,  and  that  plaintiff  eoaM 
not  recover  for  non -repair  of  any  part  of  the  premises  without  having  first  repaired  the  whole. 
Qucere,  whether  such  a  condition  precedent  might  not  be  divided,  if  it  related  to  subject  nut- 
ters clearly  distinct  in  their  nature ;  as  if  the  contract  in  question  had  related  to  two  dwelling- 
houses  entirely  separate  from  each  other. 

Assumpsit.  The  declaration  stated  that,  heretofore,  to  wit,  on  10th 
May,  1845,  in  consideration  that  defendants,  at  their  request,  had  become 
and  were  tenants  to  plaintiff  of  certain  premises,  with  the  appurtenances, 
of  the  plaintiff,  to  wit,  a  messuage  or  public  house  called  The  Swan  Inn, 
situate,  &c,  together  with  the  house  and  stable  and  other  outbuildings 
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thereto  belonging,  upon  and  subject  to  the  terms  that  the  defendants 
should  maintain  and  keep  in  good  tenantable  repair  and  condition  the 
said  messuage  or  public  house,  buildings,  and  premises,  the  same  being 
first  put  into  good  tenantable  repair  and  condition  by  the  plaintiff,  and 
should  deliver  up  the  same  in  such  repair  and  condition  at  the  expira- 
tion of  their  said  tenancy,  defendants  then  promised  plaintiff  to  main- 
tain and  keep  in  good  tenantable  repair  and  condition  the  said  messuage 
or  public  house,  buildings,  and  premises,  the  same  being  first  put  into 
such  repair  and  condition  by  the  plaintiff,  and  that  defendants  would 
deliver  up  the  same  in  such  repair,  &c,  at  the  expiration  of  their 
*said  tenancy:  And,  although  such  tenancy  continued  from  r*Q17 
thence,  to  wit,  until  11th  October,  1847,  and  although  plaintiff,  *- 
after  the  making  of  the  said  promise,  and  during  the  continuance  of  the 
said  tenancy,  and  before  the  breach  of  promise,  &c,  after  mentioned, 
to  wit,  on  the  day  and  year  first  aforesaid,  did  first  put  the  said  messuage 
or  public  house,  buildings,  and  premises,  into  good  tenantable  repair  and 
condition,  whereof  defendants  then  had  notice,  yet  defendants  did  not 
nor  would  afterwards  and  during  such  tenancy  maintain  or  keep  the  said 
messuage  or  public  house,  buildings,  and  premises,  or  any  part  thereof, 
in  good  tenantable  repair  or  condition,  or  deliver  up  the  same  in  such 
repair,  &c9  at  the  expiration,  &c. :  and  defendants  afterwards,  at  the 
expiration  of  the  said  tenancy,  which  happened  before  the  commence- 
ment of  this  suit,  to  wit,  on,  &c,  wrongfully  delivered  up  the  said  mes- 
suage, public  house,  buildings,  and  premises  in  bad  and  untenantable 
repair,  &c,  and  greatly  dilapidated,  &c,  for  want  of  such  repair  as 
aforesaid,  contrary  to  their  said  promise ;  and  thereby,  &c.  (damage  to 
plaintiff  by  expense  of  repair,  &c). 

Particular  of  demand:  501.  for  dilapidations  and  nonrepair  of  the 
premises  mentioned  in  the  declaration,  and  for  the  bad  order  and  con- 
dition in  which  defendants  left  the  same. 

Pleas.  1.  Non  assumpsit.  2.  That  defendants  had  not  become  nor 
were  the  tenants  to  plaintiff,  &c,  in  manner,  &c.  8.  That  plaintiff  did 
not  first  put  the  said  messuage,  buildings  and  premises  in  the  declaration 
in  that  behalf  mentioned  into  good  tenantable  repair  and  condition,  in 
manner,  &c.  4.  That  defendants  did,  during  the  said  tenancy,  maintain 
and  keep  the  said  "premises  in  good  tenantable  repair  and  con-  r+qi  k 
dition,  and  did  deliver  up  the  same  in  such  repair  and  condition  ^ 
at  the  expiration  of  the  said  tenancy,  according  to  the  tenor,  &c,  of 
their  said  promise  in  that  behalf.  Issues  to  the  country  were  joined  on 
the  several  pleas. 

On  the  trial,  before  Wildb,  C.  J.,  at  the  Norfolk  Summer  assizes, 
1849,  the  following  agreement  was  put  in,  dated  10th  May,  1845,  between 
plaintiff  of  the  one  part  and  defendants  of  the  other. 

"  Articles,"  &c.  "  Whereby  the  said  William  Neale  doth  agree  to  let 
to  the  said  Francis  Ratcliff  and  Robert  Reid,  who  do  agree  to  hire  of 
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him,  all  that  messuage  or  public  house  called  The  Swan  Inn/'  situate 
&c,  "  together  with  the  barn,  stable  and  other  outbuildings  and  all  the 
appurtenances  thereto  belonging,  as  the  same  are  now  in  the  occupation 
of  the  said  F.  R.  and  R.  R.  or  their  undertenant,  from  the  11th  day  of 
October  now  last  past  for  one  year  thence  next  ensuing,  and  so  on  from 
year  to  year,  so  long  as  the  said  parties  shall  mutually  agree ;  determi- 
nable," &c. ;  "at  and  under  the  clear  yearly  rent  of  41/.,  payable,"  Ac. 
<<  And  the  said  F.  R.  and  R.  R.  do  hereby  agree  with  the  said  William 
Neale  that  they  the  said  F.  R.  and  R.  R.,  or  one  of  them,  will  pay  unto 
the  said  W.  N.,  his  heirs  or  assigns,  the  said  rent,"  &c. :  "and  also  shall 
and  will  pay  and  discharge  all  the  rates,  taxes,"  &c. :  "  And  also  shall 
and  will  maintain  and  keep  in  good  tenantable  repair  and  condition  the 
said  messuage  or  public  house,  buildings  and  premises,  the  same  being 
first  put  into  good  tenantable  repair  and  condition  by  the  said  William 
Neale,  and  in  such  repair  and  condition  deliver  up  the  same  at  the  ex- 
piration of  this  agreement.  In  witness,"  &c. 
*qi  qi       *^  aPPeared  m  evidence  that  the  plaintiff  had  done  repairs 

-J  to  some  parts  of  the  premises  before  the  alleged  breach,  but  had 
not  repaired  the  whole.  It  was  proved  also  that  the  defendants  had 
omitted  to  repair,  both  in  those  parts  which  had  been  repaired  by  the 
plaintiff,  and  in  those  which  had  not.  The  Lord  Chief  Justice  left  it  to 
the  jury  to  say,  whether  the  plaintiff  had  at  first  put  the  premises  into 
a  tenantable  state  of  repair,  and  whether  the  defendants  had  left  them 
in  such  tenantable  state.  The  jury  were  of  opinion  that  the  plaintiff 
had  not  put  the  whole  premises  into  tenantable  repair ;  and  that  the 
defendants  had  omitted  to  repair  in  parts  which  the  plaintiff  had  repaired 
under  the  agreement.  They  found  a  verdict  for  the  plaintiff  on  the  first 
two  issues :  on  the  third  issue  they  found  a  verdict  for  defendants  as  to 
part  and  for  plaintiff  as  to  part :  and  on  the  fourth  for  plaintiff  as  to  so 
much  as  he  had  put  in  repair ;  for  defendants  as  to  the  residue.  Da- 
mages, on  the  fourth  issue,  20/.  Leave  was  reserved  to  the  defendants 
to  move  to  enter  the  verdict  wholly  for  them,  on  the  third  issue. 

Palmer,  in  Michaelmas  term,  1849,(a)  moved  for  judgment  non 
obstante  veredicto  on  the  third  issue.  The  landlord's  contract  to  repair 
was  not  a  condition  precedent,  but  an  independent  covenant ;  although, 
therefore,  he  may  have  broken  it,  wholly  or  in  part,  he  may  still  recover 
for  the  breach  committed  by  the  defendants.  Erlb,  J.  You  say  that 
the  landlord,  omitting  to  put  the  premises  in  repair,  might  sue  the  tenant 
for  that  very  non-repair.]  The  words  must  be  looked  to,  and  con- 
*Q901  8true(l  according  to  the  intention  *of  the  parties.     They  clearly 

J  meant  to  frame  independent  covenants,  and  not  that  the  land- 
lord's should  be  a  condition  precedent.  [JQrlb,  J.,  mentioned  Thomas 
v.  Cadwallader,  Willes,  496.]  There  the  lessee  could  not  repair  until 
the  timber  was  assigned  to  him  for  repairs.     There  are  mutual  remedies 

(a)  November  5th.     Before  Colrrtoob,  Wightmak,  and  Erlb,  Ji. 
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here  on  the  reaped ive  agreements:  and  performance  of  the  landlord's, 
therefore,  was  not  such  a  previous  condition  that  the  fulfilment  of  it 
was  necessary  to  his  right  to  recover ;  Com.  Dig.  Pleader  (C.  56). 
[Wightman,  J.  Your  agreement  here  is  a  qualification  upon  that  of  the 
tenant ;  he  is  to  keep  in  repair  the  premises  which  have  been  put  in 
repair  by  you.  Coleridge,  J.  The  tenant  is  to  repair  the  messuage 
and  buildings,  "  the  same  being  first  put  into"  good  repair  by  the  land- 
lord.] This  case  ought  to  be  decided  on  the  principles  applied  in 
Stavers  v.  Curling,  3  New.  Ca.  355,  namely,  that  a  condition  precedent 
is  not  to  be  inferred  against  the  intention  of  the  parties ;  and  that, 
where  the  covenant  does  not  go  to  the  whole*  of  the  consideration,  it  is 
not  a  condition  precedent,  but  only  the  ground  of  a  remedy  in  propor- 
tion to  the  actual  injury.  Ritchie  v.  Atkinson,  10  East,  295,(a)  and 
Boone  v.  Eyre, (b)  are  also  authorities  on  this  latter  point.  [Wight- 
man,  J.  Would  it  have  been  a  good  replication  here,  that  you  had  put 
part  in  repair  ?]  •  It  would.  In  Cannock  v.  Jones,  3  Exch.  233,t(<?)  by 
agreement  between  lessor  and  lessee  of  a  farm-house  and  buildings,  the 
lessee  *agreed  to  do  certain  repairs,  &c,  "the  said  farm-house  r#Q91 
and  buildings  being  previously  put  in  repair,  and  kept  in  repair,"  *• 
by  the  lessor ;  and  the  lessor's  promise  was  held  to  be  an  independent 
covenant.  [Wightman,  J.  The  action  there  was  brought  by  the 
lessee  upon  the  lessor's  promise ;  and  the  question  was  whether  or  not 
that  amounted  to  a  covenant.]  It  could  not  be  both  an  independent 
covenant  for  the  purpose  of  such  an  action,  and  also  a  condition  pre- 
cedent. [Wightman,  J.  Have  you  any  authority  for  that  ?]  There 
is  none  for  the  opposite  proposition.  If  the  fulfilment  of  the  plaintiff's 
promise  here  was  not  a  condition  precedent,  he  is  entitled  at  least  to 
keep  the  verdict  given  for  him  on  the  thicd  issue,  and,  in  any  view  of 
the  case,  he  ought  to  retain  his  damages  on  the  fourth. 

Our.  adv.  vulL 

O'Malley,  on  the  same  day,  moved  (d)  to  enter  the  verdict  wholly  for 
the  defendants  on  the  third  issue.  He  cited  Thomas  v.  Cad  wall  ader, 
Willes,  496,  Sinclair  v.  Bowles,  9  B.  &  C.  92  (E.  C.  L.  R.  vol.  17),  and 
Coombe  v.  Greene,  11  M.  &  W.  480.  f  -        Cur.  adv.  vtdt 

Coleridge,  J.,  in  the  same  term  (November  16th),  delivered  the  judg- 
ment of  the  Court.  After  mentioning  the  cross  motions',  his  Lordship 
said: 

The  action  was  by  landlord  against  tenant  for  non-repair.  The  pre- 
mises were  let  under  an  agreement,  by  one  clause  of  which  the  defend- 
ants were  bound  to  maintain  and  keep  the  premises  in  repair, 


"the  same  *being  first  put  into  good  tenantable  repair"  by  the 


[*922 


(a)  See  Mills  v.  Blackall,  11  Q.  B.  358  (E.  C.  L.  R.  vol.  63). 

(b)  Note  (a)  to  Duke  of  St  Albans  Shore,  1  H.  Bl.  273 ;   &  C.  (mentioned  in  Campbell  ». 
'ones),  6  T.  R.  573.     See  Boone  r.  Eyre,  2  W.  Bl.  1312. 

(c)  Affirmed  in  Exch.  C,  Jones  v.  Cannock,  5  Exch.  713.  f 

(d)  Before  the  same  Judges. 

vol.  xv. — 68 
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plaintiff.  The  third  plea  denied  that  the  plaintiff  had  put  the  premises 
into  tenantable  repair.  It  appeared  that  the  premises  were  a  public 
house  and  out-buildings :  the  plaintiff  had  repaired  the  latter,  not  the 
former :  but  the  defendants  had  neglected  to  keep  the  latter  in  repair : 
and  they  assessed  the  damages  for  this  at  202.  The  plaintiff  contended 
that  his  obligation  to  put  in  repair  was  an  independent  covenant,  and 
not  a  condition  precedent  to  his  right  to  call  on  the  defendants  to  per- 
form their  agreement ;  or  at  all  events  that  it  was  divisible,  and  that  he 
was  entitled  to  damages  for  the  non-repair  of  that  part  which  he  had 
previously  put  in  repair.  The  defendants  controverted  both  propositions, 
and  therefore  contended  that,  as  the  plaintiff  had  not  put  the  whole  pre- 
mises in  repair,  he  could  not  recover  damages  for  the  non-repair  of  anj 
part.  We  are  of  opinion  that  this  was  a  condition  precedent,  and  that 
the  case  is  distinguishable  from  Cannock  v.  Jones,  3  Exch.  233.1(a) 

This  disposes  of  the  plaintiff's  application;  but  we  think,  as  the 
pleadings  are  framed,  that  the  defendants  should  have-  a  rule. 

Rule  nisi  granted  to  defendants.  Refused  to  plaintiff. 

In  this  vacation,  June  22d,(o) 

Palmer  and  Worlledge  showed  cause.  The  question  is,  whether  a  repair 
of  the  whole  premises  demised  was  a  condition  precedent  to  recovery  for 
*Q931  non"rePa*r  °f  any  *Part*  The  stipulations  were  independent,  and 
J  the  subject  of  independent  remedies.  Dicker  v.  Jackson,  6  Com. 
B.  103  (E.  G.  L.  R.  vol.  60),  is  a  recent  authority  in  favour  of  the  plain- 
tiff 's  construction.  The  rule  of  interpretation  in  such  cases  is  laid  down 
by  Tindal,  C.  J.,  in  Stavers  v.  Curling,  3  New  Ca.  355,  368.  [Wight- 
man,  J.  You  must  argue  here  that  the  plaintiff  might  recover,  though 
he  had  never  put  any  part  of  the  premises  into  repair.]  Here  a  part 
was  put  into  repair,  and  was  not  kept  in  repair  by  the  defendants ;  and 
the  verdict  is  taken  as  to  that  part  only.  To  make  performance  in  every 
particular  a  condition  precedent  would  lead  to  the  same  extravagance 
of  construction  which  was  pointed  out  in  Boone  v.  Eyre,  1  H.  Bl.  273, 
note  (a),  commented  upon,  among  other  authorities,  in  note  (4)  to  Pordage 
v.  Cole,  1  Wms.  Saund.  320  a.  In  Macintosh  v.  Midland  Counties  Rail- 
way Company,  14  M.  &  W.  548,  f  the  plaintiff  had  covenanted  to  com- 
plete part  of  a  railway  within  a  certain  time  for  a  specified  sum,  he  being 
provided  by  the  defendants  with  rails  and  chairs,  &c. :  in  an  action  for 
non-payment,  the  defendants  insisted  on  a  penalty  incurred,  according 
to  the  contract,  by  not  completing  the  work  within  the  stipulated  time; 
the  plaintiff  denied  owing  the  penal  sum,  and,  in  support  of  his  case, 
proved  that  he  had  not  been  properly  supplied  with  rails,  &c.,  which,  he 
contended,  was  a  condition  precedent  to  the  accruing  of  the  penalty. 
But  the  Court  said :  "  The  covenant  on  the  plaintiff's  part  is  absolute, 

(a)  Affirmed  in  Exch.  C,  Jonee  e.  Cannock,  5  Exch.  713. f     See  Friar  v.  Grey,  ante,  p.  889, 
and  Grey  t>.  Friar,  ante,  p.  899. 
(6)  Before  Coleridge,  Wightmah,  and  Erlb,  Ja, 


15  ADOLPHUS  &  ELLIS.   N.  S.  923 

to  complete  on  a  given  day,  or  to  pay  300?.  daily  if  he  does  not.  Any 
other  construction  would  lead  to  the  conclusion,  which  we  think  an  un- 
reasonable one,  that  the  non-supply  of  a  *single  rail  or  chair  i-^qoj 
by  the  time  specified  for  its  delivery,  although  in  the  result  *- 
wholly  immaterial  to  the  facilities  for  completion,  would  entitle  the  plain- 
tiff to  receive  the  15,000/.  given  for  expedition  money,  without  his  giving 
the  expedition  for  it.  On  the  other  hand,  by  treating  the  covenants  as 
independent,  it  is  open  to  the  plaintiff,  if  he  has  really  been  prevented 
from  completing  the  railway  in  due  time  by  the  defendants'  neglect,  to 
bring  his  action  against  them  for  that  breach  of  their  covenant."  Here, 
according  to  the  argument  on  the  other  side,  if  one  hovel  was  unrepaired 
by  the  plaintiff,  any  other  building,  though  entirely  reinstated  by  him, 
might  be  left  in  decay  by  the  defendants.  They  entered  under  the 
agreement,  acquiescing  in  the  partial  performance.  The  landlord's  re- 
medy accrued  from  that  time,  to  the  extent  of  their  whole  undertaking. 
It  may  perhaps  be  argued  that  the  third  issue  here  involves  the  whole 
premises ;  the  words  of  the  plea  being  «  did  not  first  put  the  said  messuage, 
buildings  and  premises"  "into  good  tenantable  repair."  But  the  issue 
is  distributable ;  and,  if  the  proof  given  by  the  plaintiff  be  less  extensive 
than  his  averment,  the  proof  may  be  applied  to  the  issue  pro  tanto ; 
Tapley  v.  Wainwright,  5  B.  &  Ad.  395  (E.  C.  L.  R.  vol.  27),  Wood  v. 
Peyton,  13  M.  &  W.  30.  f  It  was  not  essential  to  aver  that  the  plain- 
tiff did  not  repair  the  buildings,  &c,  or  any  part  of  them,  more  than  it 
is  to  rejoin,  in  support  of  a  plea  of  infancy  in  assumpsit,  that  goods  sup- 
plied to  the  infant  were  not,  nor  were  any  part  of  them,  necessaries ;  the 
plaintiff  therefore,  in  traversing  the  averment,  does  not  undertake  to 
disprove  it  to  its  full  extent.  The  cases  cited  in  moving  for  the  rule  show 
merely  that  the  ^contract  on  one  side  may,  by  its  nature,  be  a  r+Q9c 
condition  precedent ;  which  it  is  unnecessary  to  dispute.  *• 

(fMalley  and  Couch,  contrft.  The  defendants  are  entitled  to  succeed 
on  the  whole  issue.  There  is  no  instance  in  which  a  condition  has  been 
apportioned  in  the  manner  contended  for  here.  That  the  courts  have 
thought  this  impracticable  is  proved  by  the  anxiety  they  have  shown  in 
many  instances  to  construe  stipulations  as  independent  covenants,  thus 
avoiding  the  hardship,  otherwise  inevitable,  that  a  covenant  on  one  side 
could  not  be  enforced  because  some  portion,  however  minute,  of  a  con- 
dition precedent  was  unfulfilled  on  the  other;  Macintosh  v.  Midland 
Counties  Railway  Company,  14  M.  &  W.  548,f  is  an  example.  The 
hardship,  if  any,  here,  is  that  which  the  plaintiff  has  imposed  upon 
himself.  And  the  same  complaint  might  be  made  on  either  side.  Sup- 
pose the  landlord  puts  in  repair  only  a  single  window,  or  some  part  of 
the  building  which  is  of  little  use  to  the  tenant,  and  leaves  everything 
else  in  decay ;  it  may  be  asked  whether  the  tenant  is  liable  for  not  doing 
all  the  repairs.  In  Slater  v.  Stone,  Cro.  Ja.  645,  the  Court  held  that 
a  covenant  by  tenant  to  repair  premises  "  ab  et  post  reparationem"  by 
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the  landlord  was  conditional,  and  that  a  declaration  on  the  covenant, 
alleging  as  a  breach  non-repair  by  the  tenant,  of  a  part  specified,  with  an 
allegation  that  at  the  time  of  the  demise  and  the  beginning  of  the 
term  the  part  was  in  good  repair,  without  adding  "  ab  et  post,"  &c,  was 
bad.  The  position  that  the  tenant  ought  at  least  to  repair  what  has 
*Q2fi1  ^een  Put  *n  rePa*r  ty  the  landlord  would  be  very  difficult  of 
-*  ^application,  where  partial  repairs  had  been  done  in  a  number 
of  places.  The  issue  on  the  plaintiff's  part  is,  that  he  did  first  put  the 
said  messuage,  buildings,  and  premises  in  the  declaration  in  that  behalf 
mentioned  into  good  jepair.  A  verdict  cannot  be  entered  for  him  on 
such  an  issue  upon  proof  that  he  first  repaired  some  part  only.  If  so 
entered,  it  would  be  conclusive  in  his  favour  as  to  the  whole  in  a  subse- 
quent action.  [Wightman,  J.  The  finding  here  would  prevent  that, 
if  the  contract  is  divisible.]  But,  further,  this  is  an  action  of  assump- 
sit ;  and  the  consideration  stated  is  that  the  defendants  had  become 
tenants  to  the  plaintiff  on  certain  terms,  which  are  stated.  If  the  terms 
are  that  the  plaintiff  shall  put,  not  "  the  same"  messuage  and  premises, 
but  some  part  of  them,  into  repair,  a  different  consideration  is  proved 
from  that  declared  upon,  and  the  variance  is  fatal ;  for  the  terms,  taken 
as  a  whole,  are  the  consideration ;  Beech  v.  White,  12  A.  &  E.  668*, 
(E.  G.  L.  R.  vol.  40) :  and  the  plaintiff's  promise  is  entire,  and  cannot 
be  apportioned ;  Thomas  v.  Williams,  10  B.  &  C.  664,  671  (E.  C.  L.  R. 
vol.  21),  Head  v.  Baldry,  6  A.  &  E.  459  (E.  C.  L.  R.  vol.  33.)  [Wight- 
man,  J.  You  contend  that  the  putting  every  part  in  repair  is  the  con- 
sideration for  repairing  each  part.]     That  is  the  plaintiff's  contract 

Our.  adv.  vutL 

Wightman,  J.,  now  delivered  the  judgment  of  the  Court.  After 
stating  the  substance  of  the  declaration,  and  the  third  issue,  his  lord- 
ship said : — 

The  jury  found  on  this  issue  that  the  plaintiff  had  not  put  all  the 
demised  premises  into  repair,  but  part  only ;  that  the  defendants  had 

*Q971  not  ^eP*  *^a*  Part  *n  *rePa*r  >  aQd  assessed  the  damages  for  the 
J  non-repair  of  that  part  at  20/. 

There  were  cross  rules  applied  for ;  but  the  questions  raised  were 
discussed  on  that  applied  for  by  the  defendants,  namely,  to  enter  the 
verdict  for  them  on  this  issue ;  and  two  grounds  were  relied  on :  the 
first,  that  the  obligation  on  the  landlord  to  put  in  repair  was  a  condition 
precedent  to  the  tenant's  obligation  to  keep  in  repair,  to  which  we  all 
agreed  on  the  argument ;  the  second,  that,  being  a  condition  precedent, 
it  was  not  divisible,  and  therefore  that  a  part  performance  would  not 
enable  the  plaintiff  to  recover  as  to  that  part.  And,  upon  consideration, 
we  think  the  defendants  are  right  in  this  also. 

We  do  not  mean  to  lay  down  that  in  no  case  may  a  condition  precedent 
be  divisible :  cases  may  easily  be  conceived  in  which  the  covenant  or 
agreement  to  which  it  is  attached  may  apply  to  two  or  more  subject 
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matters,  so  distinct  that  the  covenant  or  agreement;  which  is  one  in 
form,  is  several  in  fact,  and  the  condition,  in  the  same  way,  attached  to 
each,  is  several  in  fact,  though  one  in  form ;  and  in  such  case  it  may  be 
clear  that,  by  the  intention  of  the  parties,  reddendo  singula  singulis, 
the  performance  as  to  one  part  may  entitle  to  an  action  for  the  non-per- 
formance of  the  corresponding  part  of  the  covenant.  But  the  burthen 
of  showing  this  will  clearly  lie  on  the  party  who  insists  upon  it,  and  who 
seeks  to  make  that  divisible  which  on  its  face  is  entire.  Now,  in  the 
present  instance,  w*e  see  no  ground  for  concluding  this  to  have  been  the 
case.  The  defendants  have  taken,  not  two  separate  dwelling-houses  of 
which  one  may  be  completely  enjoyed  though  the  other  may  not  bo  in  a 
condition  for  proper  occupation,  but  they  *have  taken  a  dwelling-  rs|cQ9o 
house  with  appurtenant  out-buildings:  they  have  insisted  that  '- 
they  shall  not  be  bound  to  keep  in  repair  till  the  landlord  has  put  into 
repair:  the  performance  of  this  by  him  is  the  consideration  for  the 
keeping  in  repair  by  them :  and  it  seems  to  us  that  the  unrebutted  pre- 
sumption is,  that  they  intended  to  have,  and  the  plaintiff  agreed  they 
should  have,  the  whole  premises  in  tenantable  repair  before  they  were 
bound  to  repair  any  part. 

Nor  will  this  raise  any  inconvenience  different  in  kind  from  that  which 
follows  from  holding  the  condition  divisible.  If  it  be  divisible,  still  the 
whole  of  the  part  as  to  which  the  action  is  brought  must  be  shown  to 
have  been  put  in  repair :  non-repair  of  a  single  room  would  show  the 
condition  not  performed  as  to  the  house,  if  that  part  of  the  covenant 
were  sued  on.  Inconvenience  of  this  sort  must  attend  every  case  of 
condition  precedent.  On  the  other  hand,  the  intentions  of  parties  may 
be  defeated,  and  great  injustice  done,  by  allowing  an  action  to  be  main- 
tained for  non-repair  of  some  part,  the  previous  condition  of  which  might 
have  cast  little  burthen  on  the  landlord  to  put  in  repair,  while  he  has 
neglected  to  do  more  expensive  repairs  to  another  part,  the  complete 
repair  of  which  may  have  been  the  tenant's  principal  motive  for  taking 
the  premises  at  all. 

We  think  it  better  to  avoid  all  such  questions ;  and  that  the  verdict 
on  the  third  issue  should  be  entered  for  the  defendants. 

Rule  absolute. 


♦TOLLER  v.  ATTWOOD.    July  6.  [*929 

H.,  seised  of  lands  in  fee,  devised  them  to  trustee*  and  their  hein,  to  the  use  of  the  heirs  male  of 
£.»  his  sister  (which  E.  died  without  leaving  issue  male),  who  should  live  to  attain  the  age  of 
twenty-one,  and  to  hi*  heirs  and  assigns  for  ever :  And,  for  want  of  such  heirs  male,  or,  there 
being  snch,  if  he  or  they  should  die  before  severally  attaining  the  age  of  twenty-one,  then 
to  the  use  of  C.  (a  niece)  for  the  term  of  her  natural  life,  for  her  separate  use,  independent  of 
any  husband ;  her  receipts  for  the  rents  to  be  sufficient  discharges,  notwithstanding  her  cover- 
ture j  And,  after  the  determination  of  that  estate  by  forfeiture  or  otherwise,  to  the  use  of  the 

2Z 
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same  trustees  and  their  heirs,  daring  C.'s  life,  in  trust  to  preserve  contingent  un  and 
estates  after  limited,  bat  to  permit  C.  to  receive  the  rents  daring  her  life  :  And,  after  C.'i 
decease,  "  to  the  use  of  the  heir*  male  of  the  body  of  C.  lawfully  to  be  begotten,  who  shall 
live  to  attain  the  age  of  twenty-one  years,  and  to  Ai#  heirs  and  assigns  for  ever :  Bat  in  defsslt 
of  such  heirs  male,  or,  there  being  such,  if  he  or  they  shall  die  before  he  or  either  of  them 
shall  attain  the  age  of  twenty-one  years  without  lawful  issue,  then  to  the  use"  of  M.  (another 
niece)  with  the  like  limitations  as  in  the  case  of  C,  to  M.  and  her  heirs  male :  Bat,  in  default  of 
sach  heirs  male,  Ac,  or,  Ac  (as  before),  then  to  the  use  of  all  and  every  the  daughter*,  if 
more  than  one,  of  C,  their  heirs  and  aesigus  for  ever,  to  hold  as  tenants  in  common,  and  toot 
as  joint  tenants ;  and,  if  but  one  daughter,  then  to  the  use  of  such  only  daughter,  her  heirs 
and  assigns  for  ever ;  And,  in  default  of  such  daughter  or  daughters,  or,  there  being  sach,  if  all 
of  them  should  die  before  attaining  twenty-one,  without  lawful  isane,  then  to  the  nse  of  M.'s 
daughters,  with  similar  limitations:  And,  in  default,  Ac.  (iuterest*  given  to  other  parties): 
Direction,  that  the  trustees  should  receive  the  rents  until  the  persons  should  be  entitled  to  ami 
come  into  possession  under  the  said  limitations ;  such  rents  to  form  part  of  the  personal  estate: 
Power  to  the  trustees  to  lease  for  a  term  not  exceeding  the  period  at  which  C.  and  M.  respect 
ively  would  attain  twenty-one,  reserving  the  rent  to  the  trustees  or  the  persons  who  should 
become  entitled:  Power  to  appoint  new  trustees,  and  devise  to  them  jointly  with  the  anrri- 
vors  of  the  original  trustees ;  suoh  survivors  to  transfer,  so  that  the  legal  estate  should  rest 
in  the  new  trustees.  By  a  codicil,  power  was  given  to  the  trustees  to  employ  a  person  named 
as  receiver  of  the  rents. 
Held :  That  C.  took  an  estate  in  tail  male  (either  legal  or  equitable). (a)  For  that, 
(1.)  If  the  trustees  took  the  legal  estate  during  C.'s  life,  they  took  also  the  legal  estate  as  to  aD  the 
limitations  down  to  and  including  the  estate  of  M. ;  and  therefore  the  estates  limited  after  C'l 
life  would,  if  taking  effect  as  by  inheritance  and  not  as  by  purchase,  coalesce  with  the  lift 
estate  into  an  estate  in  tail  male.  And  that 
(2.)  The  said  estates  took  effect  by  way  of  inheritance,  it  appearing  that  the  devisor  did  not  mteed 
that  the  estate  should  go  over  so  long  as  there  was  issue  male  of  C. ;  and  therefore  the  wordt 
"heirs  male  of  the  body"  most  have  their  technical  effect  as  words  of  inheritance  (not  of 
description);  and  the  words  "who  shall  live  to  attain  the  age  of  twenty-one  years, sad  to 
his  heirs  and  assigns  for  ever"  were  to  be  rejected,  the  particular  intent  thereby  expressed 
being  inconsistent  with  the  general  intent 

Sir  J.  L.  Knight  Bruce,  V.  C,  sent  the  following  case  for  the 
opinion  of  this  Court. 

*Q^m  J°^n  Hawkins,  late  of  the  parish  of  Handsworth,  in  *the  county 
-J  of  Stafford,  gentlemen,  deceased,  was,  at  the  date  of  his  will,  and 
thenceforward  to  and  at  the  time  of  his  decease,  seised  to  him  and  his 
heirs  of  the  inheritance  in  fee  simple  in  possession  of  and  in  certain 
freehold  messuages,  lands,  and  hereditaments  situate  in,  &c.  (the  lands 
devised  as  after  stated.)  The  case  then  stated  that  J.  Hawkins  duly 
made  and  published  his  will,  dated,  22d  January,  1806,  and  executed 
and  attested  as  was  then  required  by  law :  and  which  will  was  partly  in 
the  words  following. 

<<  I  give  and  devise  unto  my  friends,  John  Cope,  Richard  Pratchet," 
of,  &c,  "and  Samuel  Lloyd,  of,"  &c,  "all  my  freehold  messuages, 
lands,  tenements,  and  hereditaments,  with  their  and  every  of  their 
appurtenances,  situate,  lying  and  being  in,"  &c,  "and  all  other  my 
real  estate  whatsoever  and  wheresoever ;  to  hold  unto  the  said  J.  ft, 
R.  P.,  and  S.  L.,  and  their  heirs :  nevertheless  to,  for  and  upon  the 
several  uses,  estates,  intents,  and  purposes  hereinafter  mentioned  and 
expressed ;  (that  is  to  say)  to  the  use  of  the  heirs(i)  male  of  the  body 
of  my  sister-in-law,  Mary  Edden  (by  my  father's  side),  the  wife  of 
Robert  Edden,  lawfully  to  be  begotten,  who  shall  live  to  attain  the  age 

(a)  See  post,  p.  956,  note  (o).  (6)  Sic. 
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of  twenty-one  years,  and  to  his(a)  heirs  and  assigns  for  ever.  And, 
fur  want  of  such  heirs  male,  or,  there  being  such,  he  or  they  shall 
die  before  he  or  they  shall  severally  attain  the  age  of  twenty-one 
years,  then  to  the  use  of  Caroline  Edden,  the  eldest  daughter  of  my 
said  sister-in-law,  Mary  Edden,  and  her  assigns,  for  and  during  the 
term  of  her  natural  life,  to  and  for  her  sole  and  separate  use  and  benefit, 
*and  independent  of  any  husband  or  husbands  with  whom  she 


might  intermarry :  and  I  do  hereby  order  and  direct  that  her 
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receipt  and  receipts  alone  (notwithstanding  her  coverture)  shall  be  good 
and  sufficient  receipts  and  discharges,  from  time  to  time,  for  the  rents, 
issues  and  profits  thereof:  and,  from  and  immediately  after  the  deter- 
mination of  that  estate  by  forfeiture  or  otherwise,  then  to  the  use  of  the 
said  J.  C,  B.  P.,  and  S.  L.,  and  their  heirs,  during  the  life  of  the  said 
Caroline  Edden,  in  trust  to  preserve  the  contingent  uses  and  estates 
hereinafter  limited  from  being  defeated  and  destroyed ;  and,  for  that 
purpose,  to  make  entries  and  bring  actions  as  occasion  may  require ;  yet, 
nevertheless,  to  permit  and  suffer  the  said  Caroline  Edden  to  receive  the 
rents,  issues,  and  profits  thereof,  for  and  during  the  term  of  her  natural 
life.    And,  from  and  after  the  decease  of  the  said  Caroline  Edden,  then 
to  the  use  of  the  heirs  (a)  male  of  the  body  of  the  said  Caroline  Edden, 
lawfully  to  be  begotten,  who  shall  live  to  attain  the  age  of  twenty-one 
years,  and  to  his  (a)  heirs  and  assigns  for  ever:  But,  in  default  of  such 
heirs  male,  or,  there  being  such,  he  or  they  shall  die  before  he  or  either 
of  them  shall  atttain  the  age  of  twenty-one  years,  without  lawful  issue, 
then  to  the  use  of  my  niece,  Mary  Edden  (another  daughter  of  my  said 
sister-in-law  Mary  Edden),  and  her  assigns,  for  and  during  the  term  of 
her  natural  life,  to  and  for  her  sole  and  separate  use  and  benefit,  inde- 
pendent of  any  husband  or  husbands  with  whom  she  might  intermarry : 
and  I  do  hereby  order  and  direct  that  her  receipt  and  ^receipts  1-4009 
alone  (notwithstanding  her  coverture)  shall  be  good  and  sufficient  L 
reccipts  and  discharges,  from  time  to  time,  for  the  rents,  issues,  and 
profits  thereof;  and,  from  and  immediately  after  the  determination  of 
that  estate  by  forfeiture  or  otherwise,  then  to  the  use  of  the  said  J.  C, 
R.  P.,  and  S.  L.,  and  their  heirs,  during  the  life  of  the  said  Mary  Edden, 
in  trust  to  preserve  the  con tingen t,' n  &c.  (as  before) ;  "yet,  neverthe- 
less," &c.  (as  before).     "  And,  from  and  after  the  decease  of  the  said 
Mary  Edden,  then  to  the*  use  of  the  heirs  (a)  male  of  the  body  of  the 
said  Mary  Edden,  lawfully  to  be  begotten,  who  shall  live  to  attain  the 
age  of  twenty-one  years,  and  to  his  (a)  heirs  and  assigns  for  ever.    But, 
in  default  of  such  heirs  male,  or,  there  being  such,  he  or  they  shall  die 
before  he  or  either  of  them  shall  attain  the  age  of  twenty-one  years, 
without  lawful  issue,  then  to  the  use  of  all  and  every  the  daughters,  if 
m  >re  than  one,  of  my  said  niece  Caroline  Edden,  their  heirs  and  assigns  for 
ever,  to  hold  as  tenants  in  common,  and  not  as  joint  tenants ;  and,  if 

(a)  Sic 
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but  one  daughter,  then  to  the  use  of  such  only  daughter,  her  heirs  and 
assigns  for  ever.  And,  in  default  of  such  daughter  or  daughters,  or, 
there  being  such,  all  of  them  shall  die  before  they  shall  attain  the  age 
of  twenty-one  years,  without  lawful  issue,  then  to  the  use  of  all  and 
every  the  daughters  (if  more  than  one)  of  my  said  niece  Mary  Edden, 
their  heirs  and  assigns  for  ever,  to  hold  as  tenants  in  common,  and  not 
as  joint  tenants ;  and,  if  but  one  daughter,  then  to  the  use  of  such  only 
daughter,  her  heirs  and  assigns  for  ever.  And,  in  default  of  such 
*<mi  daughter  or  daughters  of  the  said  Mary  Edden,  or,  there  being  *such, 
J  all  of  them  shall  die  before  they  shall  attain  the  age  of  twenty- 
one  years,  without  lawful  issue,  then  to  the  use  of  my  cousin  Jane,  the  wife 
of  James  Reynolds,  of,"  &c,  "  and  her  assigns,  for  and  during  the  term 
of  her  natural  life :  and,  from  and  immediately  after  her  decease,  then 
to  the  use  of  all  and  every  the  daughters  of  the  said  Jane  Reynolds, 
their  heirs  and  assigns  for  ever,  in  equal  shares  and  proportions,  and  to 
take  and  hold  as  tenants  in  common,  and  not  as  joint  tenants :  and  not 
to,  for  or  upon  any  other  use,  estate,  intent  or  purpose  whatsoever. 
And  my  mind  and  will  is,  and  I  do  hereby  will  and  direct,  that  they, 
my  said  trustees,  and  the  survivors  and  survivor  of  them,  and  such  new 
trustee  or  trustees  as  shall  be  hereafter  appointed  by  virtue  of  this  my 
will,  do  and  shall  receive  the  rents,  issues,  and  profits  of  my  said  real 
estates,  until  such  time  as  the  person  or  persons  shall  be  entitled  to  and 
shall  come  into  the  possession  of  my  said  real  estates  under  and  by 
virtue  of  the  limitations  aforesaid ;  and  shall  hold  and  possess  every 
remedy  for  the  recovery  of  such  rents  as  landlords  are  by  law  entitled 
to .  exercise :  and  that  such  rents,  issues,  and  profits  shall,  when  so 
received,  form  a  part  of  my  personal  estate,  hereinafter  by  me  given 
and  bequeathed." 

The  said  testator,  by  his  said  will,  declared  that  it  should  be  lawful 
for  his  said  trustees,  or  the  survivor  or  survivors  of  them,  and  such  new 
trustee  or  trustees  as  should  be  appointed  as  thereinafter  mentioned,  by 
indenture  or  indentures  under  his  or  their  hand  and  seal,  or  hands  and 
seals,  to  demise  and  lease  all  or  any  part  or,  parts  of  his  said  freehold  mes- 
suages, &c,  unto  any  person  or  persons  whomsoever,  for  any  term  or  num- 
ber of  years  not  exceeding  the  period  at  which  his  said  *nieces 
respectively  would  attain  the  age  of  twenty-one  years,  in  manner 
and  form  therein  particularly  mentioned,  reserving  the  rent  and  rents 
to  his  said  trustees  for  the  time  being,  or  to  the  person  or  persons  who 
should  become  entitled  to  the  same  by  virtue  of  his  said  will.  And, 
after  giving  powers  for  the  appointment  of  new  trustees  of  his  will  from 
time  to  time,  the  testator's  will  proceeded  as  follows : 

"  And  I  give  and  devise  all  and  singular  the  said  trust  estates  unto 
such  person  or  persons,  from  and  after  his  and  their  respective  nomination, 
jointly  with  the  survivor  or  survivors  of  the  trustees  herein  named ;  and 
I  direct  that  such  survivor  or  survivors  shall  and  may  convey,  assign, 
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and  transfer  all  and  singular  the  said  estates  in  such  manner  that  the 
legal  estate  therein  shall  and  may  be  effectually  vested  in  the  person  or 
persons  so  nominated  and  appointed  to  act  with  them  in  pursuance  of 
this  proviso,  upon  the  trusts  aforesaid :  and  so  from  time  to  time,  as 
often  as  the  present  or  any  new  or  succeeding  trustees  shall  die,  or 
decline,  or  become  incapable  to  act ;  it  being  my  express  will  and  desire 
that  the  trusts  hereby  created  shall  not  descend  to,  or  vest  in,  an  exe- 
cutor Dr  administrator  of  any  of  my  said  trustees." 

The  testator  duly  made  and  published  three  several  codicils  to  his  said 
will,  dated  respectively  28th  January,  1806,  and  6th  and  10th  February, 
1806.  And,  by  the  first  of  the  said  codicils,  the  testator  directed  that 
it  should  be  lawful  for  the  trustees  in  his  said  will  named,  and  the  sur- 
vivors and  survivor  of  them,  and  such  new  trustee  or  trustees  as  should 
be  appointed  by  virtue  of  his  said  will,  to  authorize  and  employ  John 
Welch,  therein  named,  to  receive  the  rents  and  profits  of  his,  *the  r^qqe 
said  testator's,  freehold  and  leasehold  and  personal  estates,  if  ^  \ 
they,  in  their  discretion,  should  think  fit  so  to  do,  and  make  him  such 
compensation  as  they  should  think  proper.  But  the  same  did  not,  nor 
did  any  of  them,  revoke  or  in  any  manner  alter  the  devise  of  the  said 
freehold  estates  in  his  said  will  contained,  and  hereinbefore  set  forth. 
The  testator  died  on  24th  February,  1806. 

The  said  Mary  Edden,  named  in  the  will  of  the  testator,  and  therein 
described  as  his  sister-in-law  by  his  father's  side  (the  wife  of  the  said 
Robert  Edden),  had  not  any  son,  nor  the  issue  of  any  son,  living  at  the 
death  of  the  said  testator,  and  had  not  any  son  born  afterwards ;  and 
the  said  Mary  Edden  died  on  21st  September,  1841,  without  issue  male. 
The  said  Caroline  Edden  (now  Caroline  Wyatt),  named  in  the  said 
will  of  the  testator,  and  therein  described  as  the  eldest  daughter  of  his 
said  sister-in-law  Mary  Edden,  intermarried  with  Henry  Wyatt,  on  14th 
November,  1815,  and  has  had  issue  two  children  and  no  more ;  that  is 
to  say,  a  son,  Henry  Hawkins  Ingram  Wyatt,  who  died,  on  2d  Novem- 
ber, 1828,  an  infant  of  the  age  of  six  years,  and  a  daughter,  Caroline 
Frances  Wyatt,  spinster,  now  living.  And  the  said  Caroline  Wyatt, 
formerly  Caroline  Edden,  hath  not  ever  had  any  other  child  or  issue. 
And  the  said  Caroline  Wyatt  ia  now  of  the  age  of  fifty  years  and  up- 
wards. 

The  said  Mary  Edden  (late  Mary  Attwood),  named  in  the  said  will  of 
the  testator,  and  therein  described  as  another  daughter  of  his  said  sister- 
in-law  Mary  Edden,  in  February,  1819,  intermarried  with.  James  Alex- 
ander Attwood ;  and  the  said  James  Alexander  Attwood  died  in  June, 
1845 ;  and  he  left  the  said  Mary  *Attwood,  hia  widow,  him  sur-  p^go* 
viving.  The  said  Mary  Attwood  died  on  16th  February,  1847.  •- 
The  said  Mary  Attwood  has  issue  three  childien  and  no  more :  that  is 
to  say,  one  son,  James  Harrington  Attwood,,  and  two  daughters,  Maria 
YOL.xv.— 69  2  a  2 
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Louisa  Attwood,  and  Mary  Attwood.  The  said  James  Harrington  Art- 
wood  is  the  eldest  and  only  son  of  the  said  Mary  Attwood ;  and  he  at- 
tained his  age  of  twenty-one  years  on  3d  December,  1841. 

The  testator's  cousin  Jane  Reynolds  survived  him,  and  had,  at  the 
date  of  his  will,  and  at  the  time  of  his  death,  three  daughters,  namely, 
&c.,  and  also  one  son,  James  Reynolds. 

Copies  of  the  will  and  codicils  accompanied  the  case,  and  might  be 
referred  to  as  part  thereof.  The  opinion  of  the  Court  was  desired  upon 
the  following  questions : — 

1.  What  estate  did  the  said  Caroline  Wyatt  take,  under  or  by  virtue 
of  the  said  will,  in  the  said  estates  thereby  devised  ? 

2.  What  estate  is  the  said  James  Harrington  Attwood,  in  the  events 
that  have  happened,  seised  of  in  the  same  estates  ? 

The  case  was  argued  in  last  term.(a) 

Malin%,  for  the  plaintiff.  Caroline  Edden  (afterwards  Caroline  Wyatt) 
took  an  estate  in  tail  male.  The  words  "  heirs  male  of  the  body"  are 
words  of  inheritance ;  and,  therefore,  under  the  rule  in  Shelly's  Case,  1 
Rep.  98  b,  104  a,  this  remainder  will  coalesce  with  Caroline's  life  estate, 
and  create  a  tail  male.  [Humphry,  for  the  defendant,  said  that  he 
*<mi  Bnou^  contend  that  Caroline's  *life  estate  was  only  equitable.] 
-■  That  is  not  the  effect  of  the  devise.  The  estate  of  the  trustees  is 
not  required,  except  to  protect  her  in  the  event  of  marrying :  and,  if  the 
trustees  had  taken  a  legal  estate,  the  creation  of  trustees  to  preserve 
contingent  remainders  would  have  been  unnecessary.  As  to  the  re- 
mainder, it  is  true  that  the  words  of  inheritance  before  mentioned  are 
followed  by  the  words  "  who  shall  live  to  attain  the  age  of  twenty-one 
years."  But  these  words  show  no  intent  to  control  the  legal  effect  of 
what  has  preceded.  Under  the  first  words,  those  persons  would  take 
who,  for  the  time  being,  answered  to  the  description  of  heirs  male  of  the 
body :  had  there  been  no  life  estate  given  to  Caroline,  the  devise  would 
have  given  an  estate  in  tail  male  to  the  heir  male  of  her  body  living  at 
the  time  of  her  death.  No  preference  of  the  grandson  to  the  son  is  ex- 
pressed. The  estate  tail  would  continue  till  failure  of  issue  male.  Such 
a  legal  effect  can  be  controlled  only  by  words  from  which  some  intention 
of  the  testator,  definite  and  not  vague,  can  be  collected.  But  here  the 
words  "  who  shall  live  to  attain  the  age  of  twenty-one  years"  show  only 
a  subordinate  intention,  which  cannot  be  carried  into  effect  consistently 
with  the  main  intention ;  and  they  must  therefore  be  disregarded.  That 
principle  was  acted  upon  in  Fetherston's  Lessee  v.  Fetherston,  3  CI.  £ 
Fin.  67 :  there  the  devise  was  to  F.  "  and  his  heirs  male  according  to 
their  seniority  in  age,  and  their  respectively  attaining  the  age  of  twenty- 
one  years,"  « the  elder  son  surviving"  of  F.,  "  and  the  heirs  male  of  his 
body  lawfully  begotten,  always  to  be  preferred  to  the  second  or  younger 

(a)  April  30th,  1850.     Before  Lord  Campbell,  C.  J.,  Pattuoh,  Wightxav,  and  Bui,  Jfc 
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son,  and  in  case  of  failure  of  issue  *male"  of  P.,  "  surviving  him,  r*Qog 
or  their  dying  unmarried  and  without  lawful  issue  male  attaining  *- 
the  age  of  twenty-one  years,"  then  over :  and  this  was  held  by  the  House 
of  Lords  to  give  an  estate  in  tail  male  to  F.,  in  spite  of  the  qualifying 
worJs.    The  Judges  were  unanimous :  and  Poole  v.  Poole,  8  B.  &  P. 
620, 627,  was  relied  upon.     It  is  probable  that  the  devisor  here  wished 
to  exempt,  as  far  as  he  could,  the  estate  tail  from  the  absolute  control 
of  the  heir  during  his  minority ;  and,  in  fact,  that  object  will  be  answered 
by  construing  this  as  an  estate  tail,  since  it  Cannot  be  barred  till  the 
heir  attains  the  age  of  twenty-one.     In  Doe  dem.  Tremewen  v.  Per- 
mewen,  11  A.  &  E.  431  (E.  C.  L.  R.  vol.  39),  the  devise  was  to  J.,  "  and 
his  heir  male  living  to  attain  the  age  of  twenty-one  years,  and,  in  case 
of  no  such  heir  male  lawfully  begotten  then"  a  sum  of  money  to  the 
issue  female,  &c,  "  and  the  inheritance  of  the  said  estate  for  want  of 
such  male  issue  as  aforesaid  to  redound  to  my  male  heir  with  paying9' 
the  said  sum ;  and  this  was  held  an  estate  in  tail  male  in  J.,  with  a  con* 
dition  subsequent  in  case  of  the  heir  male  dying  before  the  age  of  twenty- 
one.    That  case  is  stronger  than  the  present,  because  the  words  "  heir 
male,"  in  the  singular  number,  might  appear  to  favour  the  construction 
by  which  they  would  be  treated  as  a  designatio  personre  rather  than  a 
limitation  of  the  descent.     It  may  be  taken  as  a  general  rule  that,  where 
words  clearly  give  an  estate  tail,  words  of  qualification  following,  such 
as  «  attaining"  or  "  on  attaining,  the  age  of  twenty-one,"  or  "  who  shall 
attain  the  age  of  twenty-one,"  must,  if  they  cannot  be  reconciled  with 
id  estate  tail,  be  rejected. 

*Next,  the  words  <<  and  to  his  heirs  and  assigns  for  ever"  do  not  r*QQQ 
destroy  the  effect  of  the  previous  words  creating  an  estate  tail. 
It  is  no  more  than  the  common  case  of  a  limitation  in  tail  male  with  a 
limitation  in  fee  superadded.  The  heir  male  of  the  body  of  Caroline  is  to 
take ;  the  limitation  is  not  expressed  to  be  to  the  grandson  or  other  issue. 
The  word  «<  his"  may  be  accounted  for :  the  lands  are  common  socage,  so 
that  the  person  coming  in  under  the  limitation  in  tail  male  must  always 
be  a  single  male.  The  testator  probably  meant  to  point  out  that  an  in- 
heritance, and  not  a  mere  estate  for  life,  was  given :  but  he  certainly 
did  not  mean  that  any  one  who  came  in  as  heir  male  of  the  body  should 
hold  in  fee  simple. 

The  cases  which  show  that  words  superadded  to  a  limitation  otherwise 
technically  complete  do  not  affect  such  limitation  are,  Wright  t>.  Pearson 
1  Eden,  Ch.  Ga.  119 ;  S.  G.  Ambl.  858  (which  is  well  stated  in  Fearne, 
Cont.  R.  126,  and  which  does  not  differ  from  this  case  except  in  the 
circumstance  that  there  the  words  "heirs  male,"  in  the  plural,  only, 
were  used),  Goodright  v.  Pullyn,  2  Ld.  Raym.  1437,  Measure  v.  Gee,  5 
B.  &  Aid.  910  (E.  C.  L.  R.  vol.  7),  Nash  v.  Coates,  3  B.  &  Ad.  839 
VE.  C.  L.  R.  vol.  23),  Kinch  v.  Ward,  2  Sim.  &  S.  409.  The  judgments 
of  Lord  Eldon  and  Lord  Redesdalb,  in  Jesson  v.  Doe  dem.  Wright,  2 
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Bligh,  1  (where  the  House  of  Lords  reversed  the  judgment  of  this  Court 
in  Doe  dem.  Wright  v.  Jesson,  5  M.  &  S.  95),  also  confirm  the  principle. 
[Lord  Campbell,  C.  J.,  referred  to  the  printed  argument  laid  before  the 
♦9401  House  °f  I^o^s  in  that  case  ;(a)  and  he  mentioned  Perrin  v.  *  Blake. 
4  Burr.  2579,(6)  as  an  instance  of  a  devisor  intending  to  give  only  an 
estate  for  life,  but  using  words  which  in  legal  effect  created  an  estate  of 
inheritance,  (e)]  The  rule  is,  that  the  most  distinct  expression  of  inten- 
tion is  necessary,  to  supersede  the  effect  of  known  terms  of  limitation ; 
and  the  cases  to  the  same  effect  are,  Doe  dem.  Cock  t>.  Cooper,  1  East, 
229,  Doe  dem.  Blandford  v.  Applin,  4  T.  R.  82,  Doe  dem.  Bagnall  9. 
Harvey,  4  B.  &  C.  611  (E.  C.  L.  R.  vol.  10),  Doe  dem.  Atkinson  v. 
Featherstone,  1  B.  &  Ad.  944  (E.  C.  L.  R.  vol.  20). 

But,  further,  in  this  case  the  intention  of  the  testator  will  be  defeated 
unless  there  be  an  estate  in  tail  male  in  Caroline.  If  the  devise  to  the 
heirs  male  be  construed  so  as  to  make  them  take  by  purchase,  the  devise 
is  void  for  remoteness.  No  heir  male  of  the  body,  on  that  construction, 
could  take  unless  he  was  also  aged  twenty-one  at  the  time  of  his  becom- 
ing heir ;  these  two  conditions  may  not  occur  within  any  assignable  pe- 
riod. The  case  in  this  respect  resembles  Lord  Dungannon  v.  Smith,  12 
CI.  &  Fin.  546,  Ibbetson  v.  Ibbetson,  10  Sim.  495  ;(d)  and  Lord  South- 
ampton v.  Marquis  of  Hertford,  2  V.  &  B.  54.  Nor  can  the  words 
"  heirs  male"  be  construed  to  mean  "  sons"  of  Caroline ;  the  words 
"  heirs  male  of  the  body"  will  comprehend  her  male  issue,  however  re- 
mote, In  the  limitations  over,  the  word  "  daughter"  is  used;  it  may  be 
inferred  that  the  devisor  would  have  used  the  word  "sons,"  had  he  meant 
♦9411  "son8*"  I*  lB  true  tnatJ  *n  R>gnt  dem.  *Shortridge  v.  Creber, 
J  5  B.  k  C.  866  (E.  C.  L.  R.  vol.  11),  where,  after  devise  of  a  life 
estate  to  J.  C,  the  words  were  "unto  the  heirs  of  the  body  of  the  said 
J.  C,  share  and  share  alike,  their  heirs  and  assigns  for  ever/'  this  Court 
held  that  an  only  son  of  J.  C,  living  at  the  time  of  the  devisor's  death 
took  a  vested  remainder  in  fee,  subject  to  let  in  the  interest  of  other 
children  that  J.  C,  might  have ;  so  that  "  heirs  of  the  body"  was  con- 
strued to  mean  «  children."  But  in  this  case  the  words  "  heirs  male  of 
the  body"  cannot  possibly  mean  "children,"  because  they  will  not  com- 
prehend daughters ;  and,  in  fact,  the  daughters  are  mentioned  separately 
afterwards.  If  the  words  mean  "sons"  at  all,  it  must  be  such  sons  as 
shall  attain  the  age  of  twenty-one  years :  and,  then,  this  is  a  contingent 
remainder,  which  will  fail  if  Caroline  die  before  any  son  attains  that  age ; 
this  appears  from  Festing  v.  Allen,  as  decided  both  in  the  Court  of  Ex- 
chequer, 12  M.  &  W.  279,f  and  by  Vice  Chancellor  Wigram,  5  Hare, 

(a)  See  Sagden's  Treatise  of  Law  of  Property,  Ac.,  as  administered  by  the  House  of  Lords, 
p.  250,  note  (p), 

(6)  S.  C.  I  W.  BI.  072.  See  note  [3]  to  Hodgson  v.  Ambrose,  1  Doug.  343  (4th  ed.),  1  CeBeet 
•Tor.  283  ;  Harg.  Law  Tr.  487. 

(e)  See  Fearne's  Coqt  R.  171,  et  seq, 

{d)  S.  C.  before  Lord  Cottbkham,  C,  5  Myl.  *  C  26. 
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573 ;  a  case  which  qualified  the  doctrine  supposed  to  be  established  in 
Doe  dem.  Roake  v.  Nowell,  1  M.  &  S.  827  (E.  C.  L.  R.  vol.  28),  but 
has  been  acted  upon  in  Bull  v."  Pritchard,  5  Hare,  567. (a)  Or,  again, 
if  at  Caroline's  death  there  be  a  son  aged  twenty-one,  he  will  take  a  fee 
simple,  and  his  heir  will  be  entitled  at  his  death,  through  a  sister,  so 
that  all  the  subsequent  limitations  are  defeated.  It  is  true  that  the 
tenants  in  possession  of  the  estate  tail  might  also  defeat  the  limitations 
over,  by  disentailing :  but  that  is  an  event  which  is  not  contemplated  in 
expounding  a  devisor's  intent.  Again,  suppose  Caroline  had  two  sons, 
the  elder  of  whom  should  die  in  her  life,  under  the  age  of  twenty-one, 
•leaving  a  son  who  before  Caroline's  death  attained  the  age  of  r*q4o 
twenty-one ;  but  Caroline's  younger  son  were  also  to  attain  the  '- 
age  of  twenty-one  before  her  death.  In  such  an  event,  if  «  heirs  of  the 
body"  mean  "sons,"  the  younger  son  would  take  in  preference  to  the 
Bon  of  the  elder  son :  but  it  is  impossible  that  this  can  have  been  intended 
by  the  devisor. 

Humphrey,  contr&.  The  rule  in  Shelley's  case,  1  Rep.  f04  a,  is  inappli- 
cable here,  because  Caroline  has  only  an  equitable  life  estate ;  the  legal 
estate,  during  her  life,  is  in  the  trustees :  but  they  have  not  the  legal  re- 
mainder under  the  first  limitation  to  them.  It  is  true  that,  if  land  were 
given  to  a  married  woman  to  her  separate  use,  without  the  intervention  of 
trustees,  a  Court  of  Equity  would  still  be  able  to  control  the  husband's 
acts  as  to  the  property :  and,  therefore,  the  estate  is  not  necessarily 
equitable  merely  because  the  wife  has  rights  independent  of  the  hus- 
band. But  here  the  active  intervention  of  the  trustees  is  provided  for. 
Her  receipts  for  the  rents  are  to  be  good  discharges :  the  trustees  would 
not  require  that  protection  if  their  estate  were  simply  to  serve  the  use ; 
they  are  supposed  to  be  the  legal  owners.  The  trustees  are  to  receive 
the  rents  and  profits  till  the  persons  entitled  come  into  possession. 
They  are  to  convey  to  new  trustees  so  as  to  pass  the  legal  estate.  They 
may  appoint  a  receiver,  which  they  may  wish  to  do'  immediately  on  the 
death  of  the  devisor.  Harton  v.  Harton,  7  T.  R.  652,  shows  that  the 
legal  estate  must  be  in  them  from  the  time  of  the  devisor's  death.  In 
Williams  v.  Waters,  14  M.  &  W.  166,f  the  words  of  the  deed  were  much 
less  strong  than  here :  there  was  no  active  trust :  *yet  Parke,  r<tQj« 
B.(6)  thought  that,  if  that  had  been  the  case  of  a  will,  the  trus-  '-' 
tees  would  have  had  the  legal  life  estate.  And  here  is  no  restraint  upon 
anticipation :  so  that,  if  Caroline  had  the  legal  estate,  she  might  have 
so  disposed  of  the  whole  of  her  life  interest  as  to  defeat  the  contingent 
remainders :  but,  having  only  the  equity,  she  can  only  dispose  of  her 
equitable  life  estate,  and  the  trustees  could  not  be  called  on  to  convey 
the  legal  estate,  which  they  would  retain  to  protect  the  contingent 
remainders.  Next,  the  trustees  do  not  take  a  legal  estate  in  the  whole 
fee:  this  appears  from  the  clause  which  gives  them  a  distinct  legal 

(a)  See  Bull  v.  Prilohard,  1  Rum.  213.  (6)  HM.1W.  172. f 
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interest  in  the  case  of  the  forfeiture  of  the  estate  in  the  life  of  Caro- 
line, to  preserve  contingent  remainders.  This  is  inserted  because, 
although  a  limitation  of  the  whole  fee  simple  to  the  trustees  would  h&vu 
preserved  contingent  remainders,  yet  the  trustees,  under  a  limitation 
merely  in  trust  for  the  separate  use  of  Caroline  for  her  life,  might  have 
joined  in  destroying  the  contingent  remainders  without  breach  of  trust: 
their  first  estate  is  therefore  limited,  so  as  to  serve  only  the  trusts  on 
behalf  of  Caroline ;  and  a  new  estate  is  given  to  them  for  the  purpose 
of  preserving  the  contingent  remainders.  That  the  effect  of  the  second 
limitation  is  to  give  the  trustees  a  legal  freehold  in  remainder  appears 
from  Doe  dem.  Compere  v.  Hicks,  7  T.  R.  433,  and  Hawkins  v.  Las- 
comb,  2  Swanst  375,  391. 

But,  further,  even  supposing  Caroline  to  take  the  legal  estate  for  her 
life,  the  subsequent  limitations  are  not  modifications  of  the  interest  of 
Caroline,  but  are  descriptive  of  the  party  to  take  in  remainder.  The 
*QdAl  8pft  *8  not  simply  to  the  heirs  male,  but  to  the  heirs  male  *wbo 

■*  shall  live  to  attain  twenty-one.  No  one  part  of  this  description 
is  to  be  rejected  rather  than  another.  Bull  v.  Pritchard,  1  Ruse.  213, 
was,  as  to  the  devise  first  decided  upon,  a  case  of  personal  property. 
In  the  cases  both  of  realty  and  of  personalty,  the  words  '<  who  shall 
attain"  have  the  effect  of  a  condition  precedent.  In  most  of  the  cases 
cited  on  this  point  for  the  plaintiff,  the  words  were  "on  attaining," 
"  when  he  shall  attain,"  and  the  like.  In  the  case  in  Fearne's  Posthu- 
mous Works,  p.  266,  where  Mr.  Fearne  came  to  the  conclusion  that  a 
limitation,  in  some  respects  resembling  the  present,  gave  an  estate  tail, 
the  word  was  «  when,"  not  "who  shall."  In  Bull  v.  Pritchard,  5  Hare, 
571,  Digram,  V.  C,  (referring  to  Phipps  v.  Ackers,  9  CI.  &  Fin.  583, 
and  to  Festing  v.  Allen,  12  M.  &  W.  279, f)  pointed  out  the  distinction  as 
to  expressions  of  this  kind.  Duffield  v.  Duffield,  3  Bligh,  N.  S.  260,  and 
Wills  t;.  Wills,  1  Dru.  &  War.  Ca.  Temp.  Sugden,  439,  shows  that  the 
words  here  must  be'taken  as  descriptive  of  the  person.  The  language  of 
Lord  Chancellor  Thurlow  in  Jones  t;.  Morgan,  1  Bro.  Ca.  Cha.  206, 219, 
220,  points  to  the  same  conclusion.  In  the  two  reports  of  Jack,  Lessee 
of  Fetherston  v.  Fetherston,  9  Bligh,  N.  S.  240,  S.  C.  3  CI.  &  Fin.  68, 
there  is  a  variance,  Mr.  Bligh  reporting  the  words  to  be  "  according  to 
their  seniority  in  age,  on  their  respectively  attaining,"  but  Messrs.  Clark 
&  Finelly  to  be  "  according,"  &c,  "  and  their  respectively  attaining.' («) 
*94~  *In  the  judgment(ft)  of  Tindal,  C.  J.,  the  language  is  assumed 

•*  to  be  as  in  Mr.  Bligh 's  report.     The  case  therefore  is  inapplicable. 
And,  further,  it  had  no  reference  to  the  application  of  the  rule  in 

(a)  Humphrey  referred  to  this  collection  of  printed  cases  before  the  House  of  Lords  in  Li&cob'e 
Inn  library.  See  vol  52,  p.  S22  (March,  April,  1835).  The  words  as  there  printed,  are:  *w*i 
his  heirs  male  according  to  their  seniority  in  age,  and  their  respectiTely  attaining  the  age,"  Ac ' 
but  in  the  devise  over,  the  words  are  :  "  and  his  heirs  male  lawfully  begotten  on  attaining  the 
age,"  Ac 

(5)  9  Bligh,  N.  8.,  274  ,•  3  CL  A  Pin.  74. 
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Shelley's  case,  1  Rep.  104  a :  the  limitation  was  not,  as  here,  first  to  a 
party  for  life  and  then  remainder  over,  but  to  a  party  and  his  heirs  in 
the  first  instance.  In  Doe  dem.  Tremewen  v.  Perm e wen,  11  A.  &  E. 
431  (E.  G.  L.  R.  vol.  39),  the  words  certainly  were  "  living  to  attain." 
But  there,  also,  no  question  arose  as  to  the  rule  in  Shelley's  Case,  1  Rep. 
104  a :  there  was  no  life  estate  limited  distinctly  from  a  remainder.  But 
the  Court  clearly  assumed  that,  if  the  words  "  heir  male  living  to  attain 
die  age  of  twenty-one  years"  were  words  of  description,  they  would 
give  an  estate  by  purchase.  Here,  whatever  be  the  effect  of  "heirs 
male"  alone,  the  word  k*  his"  in  the  singular,  following  closely  after, 
gives  the  effect  of  description.  Similar  phraseology  is  used  in  the  limi- 
tation preceding  Caroline's  life  estate,  where  clearly  the  estate  would 
go  to  the  heir  male  as  a  purchaser :  and  this  shows  that  the  general 
scheme  of  the  will  is  not  to  create  estates  in  tail  male,  but  to  limit  suc- 
^cessive  estates  in  fee  in  remainder.  And  the  expression,  as  to  the  heirs 
male  of  Caroline,  "  shall  die  before  he  or  either  of  them  shall  attain  the  age 
of  twenty-one  years,  without  lawful  issue,"  not  "  lawful  male  issue,"  is  in- 
consistent with  a  general  intent  to  create  estates  in  tail  male.  The  lan- 
guage of  Sir  John  Leach,  M.  R.,  in  Dunk  v.  Fenner,  2  Russ.  &  M.  557, 
566,  and  that  of  Lord  Chancellor  Sugden,  in  Montgomery  v.  Montgomery, 
3  Jones  k  Latouche,  47,  50,  (*the  effect  of  which  is  given  in  Sug-  r+q4fi 
den's  Treatise  of  the  Law  of  Property,  &c,  p.  252,  &c.)  establish  the  *~ 
principle  that,  though  modifications  inconsistent  with  the  general  rules  of 
law  will  not  be  allowed,  yet,  where  the  intention  of  a  devisor  to  use  words 
in  a  particular  sense  is  plain,  that  meaning  will  be  given  to  an  expression 
however  technical.  Here  is  a  complete  description  which  cannot  be 
separated:  "heirs  male"  "who  shall  live  to  attain  the  age  of  twenty- 
one."  No  other  heirs  male  are  noticed.  [Patteson,  J.  "  In  default 
of  such  heirs  male"  cannot,  grammatically,  mean,  "  such  as  shall  attain 
the  age  of  twenty-one ;"  for  the  phrase  follows,  "  or,  there  being  mch, 
he  or  they  shall  die  before  he  or  either  of  them  shall  attain  the  age."] 
Perhaps,  in  that  clause,  the  word  "such"  means  only  all  such  males  as 
shall  be  born  of  the  body  of  Caroline.  But,  whatever  be  the  strict 
grammatical  construction,  the  meaning  clearly  is  such  sons  of  Caroline 
as  shall  attain  the  age.  That  construction  is  authorized  by  Right  dem. 
Shortridge  v.  Creber,  5  B.  &  C.  866  (E.  C.  L.  R.  vol.  11).  [Erle,  J. 
The  estate  is  not  given  over  to  Mary,  simply  if  the  heir  male  of  Caroline 
die  before  attaining  the  age  of  twenty-one,  but  only  if  he  does  so  with- 
out lawful  issue.]  Undoubtedly  there  is  a  double  aspect ;  and  there  is  a 
gift  over  in  default  of  objects  not  included  in  the  first  gift.  [Erle,  J. 
But,  if  "  heirs  male  of  the  body"  "  who  shall  live  to  attain  the  age  of 
twenty-one  years"  be  designatio  person®,  the  later  words  point  to  a 
different  description.]  Either  is  inconsistent  with  a  tail  male :  but  the 
Bounder  view  seems  to  be  that  the  latter  designation  must  be  rejected, 
as  inconsistent  with  the  general  intent.     [Erle,  J.     What  is  to  happen 
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*Q471  ^  ^e  ne*r  ma*e  ^e8  un(*er  *twenty-one  leaving  a  daughter? 
J  That  case  is  not  expressly  provided  for :  it  appears  that  the  heir 
it  law  would  take :  a  similar  omission  occurred,  and  that  consequence 
followed,  in  Shuldham  v.  Smith,  6  Dow.  22. 

It  is  argued  that,  if  this  be  not  held  an  estate  tail,  the  limitations  will 
be  void  for  perpetuity.  If  that  were  so,  it  would  not  justify  a  forced 
construction  of  the  devise.  But  there  can  be  no  perpetuity.  The  per- 
son answering  to  the  designation  will  be  ascertained  in  the  first  genera- 
tion. Lord  Dungannon  v.  Smith,  12  CI.  &  Fin.  546,  was  a  case  different 
from  this.  The  devisor  there  used  very  accurate  words  describing  parties 
in  the  direct  descending  line  from  himself;  and  the  parties  to  take  could 
not  be  ascertained  within  the  time  allowed  by  law :  but  here  the  ques- 
tion is  as  to  parties  in  a  collateral  line,  and  the  ascertainment  is  not  too 
far  postponed.  "  Words  of  purchase  cannot  be  applied  to  the  second 
generation  beyond  those  in  esse ;"  per  Lord  Kejnyon  in  Goodtitle  dem.# 
Sweet  v.  Herring,  2  East,  264,  269. 

Therefore  Caroline  took  only  an  estate  for  life :  and  J.  H.  Attwood 
is  entitled  to  the  remainder  in  fee,  unless  an  intermediate  remainder 
shall  take  effect  by  Caroline  having  a  son  who  #  shall  attain  the  age  of 
twenty-one. 

Mating  in  reply.  As  to  the  estate  of  the  trustees  during  the  life  of 
Caroline :  it  is  to  be  observed  that  she  was  unmarried  at  the  date  of  the 
will,  and  at  the  time  of  the  death  of  the  devisor.  She,  therefore,  was 
the  proper  person  to  act  as  owner  till  her  coverture ;  and  no  necessity 
existed  for  the  legal  estate  of  trustees.  The  technical  word  "use"  is 
*Q481  ad°Pte(l  in  the  will :  the  *devisor,  therefore,  must  have  intended 
-*  the  legal  seisin  to  be  executed  in  Caroline.  The  receipts  are 
made  a  discharge  in  order  to  protect  the  tenants  in  the  event  of  coverture; 
not  to  protect  the  trustees.  The  same  provision  would  be  introduced  if 
no  trustees  were  named.  [Patteson,  J.  The  trustees  have  power  to 
demise ;  but  that  is  only  till  Caroline  attains  the  age  of  twenty-one.] 
The  active  control  of  the  property  is  generally  given  to  Caroline.  In 
Harton  v.  Harton,  7  T.  R.  652,  the  devisee  for  life  was  a  feme  covert 
at  the  date  of  the  will.  Williams  v.  Waters,  14  M.  &  W.  166,f  is  in 
favor  of  the  plaintiff:  there  the  legal  estate  was  held  to  be  executed  in 
the  wife,  though  a  feme  covert.  Even  if  there  had  been  a  will  in  that 
case,  and  the  legal  estate  had  been  held  to  be  in  the  trustees,  the  case 
would  have  been  inapplicable,  because  the  coverture  was  to  occur  con- 
temporaneously with  the  trusts  taking  effect :  here  the  tenant  for  life 
was  sole,  and  might  never  marry.  And,  further,  in  Harton  v.  Harton 
there  were  successive  devises  to  married  women,  with  remainders  inter- 
spersed ;  and  it  was  thought  that  the  trustees  must  be  held  to  take  the 
legal  estate,  which  otherwise  would  have  shifted  inconveniently  .(a)  No 
stress  can  be  laid  on  the  power  given  to  the  trustees  here  of  conveying 

(a)  See  Hawkins  v.  Luaoombe.  2  Swanst  391. 
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to  new  trustees ;  that  became  necessary  in  consequence  of  the  estate 
which  they  took  for  preserving  contingent  remainders.  But,  again, 
Harton  v.  Harton  shows  that,  if  the  trustees  took  the  legal  estate  at  all, 
they  took  also  a  legal  estate  in  the  remainder ;  there  will  therefore  be 
here  an  equitable  estate  for  life  with  an  equitable  remainder  to  the  heirs 
male  of  the  tenant  for  life:  and  these  estates  will  coalesce  into  an 
inheritance  under  the  rule  in  Shelley's  *Case,  1  Rep.  104  a.  As  rtQdQ 
to  this,  Venables  v.  Morris,  7  T.  R.  342,  438,  is  in  point :  and  *- 
Doe  dem.  Compere  v.  Hicks,  7  T.  R.  433,  is  not  inconsistent;  for  there 
it  was  clear,  from  the  whole  will,  that  the  trustees  were  introduced  only 
to  protect  the  contingent  remainders:  here,  whatever  estate  in  the 
trustees  is  requisite  to  protect  Caroline  will  also  be  requisite  to  protect 
Mary :  and  therefore  the  same  estate  must  take  effect  as  to  the  remain- 
ders interposed  between  those  two  interests. 

.  As  to  the  other  point :  no  answer  has  been  given  to  the  difficulty, 
suggested  from  the  Bench,  respecting  the  word  "such."  It  seems, 
however,  to  be  finally  contended  that  the  person  designated  is  a  son  of 
Caroline  who  should  attain  the  age  of  twenty-one,  and  should  also,  at 
some  time  or  other  have  issue  which  survives  him.  But  this  is,  in 
effect,  to  abandon  the  argument  that  the  fulfilling  the  whole  description 
given  in  the  first  instance  is  a  condition  precedent  to  the  interest  vesting. 
And,  if  the  condition  be  subsequent,  and  take  effect  by  way  of  defea- 
sance, the  estate  tail  vests  in  the  meanwhile,  even  if  it  be  subject  to  be 
displaced.  Bub  it  would  not  be  displaced,  because  the  gift  over  would 
be  void  for  remoteness.  A  distinction  appears  to  be  suggested  between 
a  gift  to  A.  for  life,  remainder  to  the  heirs  of  his  body,  and  a  gift  to  A. 
and  the  heirs  of  his  body :  but  these  are  only  different  forms  of  the 
same  limitation:  and  each  creates  an  inheritance  under  the  rule  in 
Shelley's  Case,  1  Rep.  104  a,  and  in  conformity  with  what  is  now  held 
to  be  the  proper  construction  of  the  devise  in  Perrin  v.  Blake,  4  Burr. 
2579.(a)  [Lord  Campbell,  C.  J.  *It  must  now  be  taken  as  law  r*qc0 
that  the  decision  of  the  Court  of  King's  Bench  in  that  case  was  *- 
erroneous.]  Lord  Thuklow's  language  in  Jones  v  Morgan,  1  Bro.  Ca. 
Cha.  216,  seems  conclusive  as  to  that.  [Humphrey.  Some  remarks 
as  to  the  distinction  just  adverted  to  are  found  in  Abram  v.  Ward,  6 
Hare,  165,  169.]  There  it  was  held  that  an  estate  tail  was  created, 
and  the  gift  over  was  disregarded.  Cur.  adv.  vult. 

Wightman,  J.,  now  delivered  the  judgment  of  the  Court. 

The  testator  in  this  case  devises  certain  estates  to  trustees  and  their 
heirs,  to  the  use  of  Caroline  Edden  for  life,  to  and  for  her  sole  and 
separate  use  and  benefit,  and  independent  of  any  husband  with  whom 
she  might  marry,  and  her  receipt  (notwithstanding  her  coverture)  to  be 
a  good  discharge  for  the  rents ;  remainder  to  trustees  to  preserve  con- 
tingent remainders ;  remainder  "  to  the  use  of  the  heirs  male  of  +iio 

(a)  See  ante,  p.  940,  note  (a). 
VOL.  XV. — 70  3  A 
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body  of  tbe  said  Caroline  Edden,  lawfully  to  be  begotten,  who  shall  li?e 
to  attain  the  age  of  twenty-one  years,  and  to  hit  heirs  and  assigns  for 
ever :  But,  in  default  of  such  heirs  male,  or,  there  being  such,  be  or  they 
shall  die  before  he  or  either  of  them  shall  attain  the  age  of  twenty-one 
years,  without  lawful  issue,"  then  to  the  use  of  Mary  Edden  for  life,  pre- 
cisely in  the  same  form  and  words ;  and  the  same  remainder  after  her 
death ;  but,  in  default,  as  before,  then  to  the  use  of  the  daughters  of 
Caroline  in  fee ;  and  divers  remainders  over.  The  question  is,  whether 
Caroline  Edden  took  an  estate  for  life  only,  or  an  estate  in  tail  male. 
*cfcll       *The  first  objection  to  her  taking  an  estate  tail  is,  that  the  de- 

•*  vise  to  ber  for  life  is  of  an  equitable  estate  only ;  that  the  trustees 
must  take  the  legal  estate  in  order  to  protect  her  interests  from  the  c  «i- 
trol  of  any  husband  she  might  marry;  but  that  the  devise  after  her  death 
gives  the  legal  estate :  therefore,  that  the  two  cannot  coalesce,  and  the 
rule  in  Shelley's  Case,  1  Rep.  104  a,  does  not  apply.  We  are  clearly  of 
opinion  that,  if  the  trustees  take  the  legal  estate  at  all,  they  must  take 
it  throughout,  at  any  rate  so  far  as  to  protect  the  interests  of  Mary 
Edden  as  well  as  Caroline  from  the  control  of  any  husband  she  might 
marry ;  and  that  both  the  devises  in  question  pass  estates  of  the  same 
quality,  both  legal  or  both  equitable,  so  that  the  rule  in  Shelley's  Case 
does  apply ;  see  Harton  v.  Harton,  7  T.  R.  652,  Hawkins  v.  Luscombe, 
2  Swanst.  391. 

The  case  of  Harton  v.  Harton  is  very  similar  to  tbe  present  case; 
for  there  the  devise  was  to  a  married  woman  for  life,  for  her  sole  and 
separate  use,  and  her  receipt  to  be  a  good  discharge  for  the  rents, 
remainder  to  her  first  and  other  sons  in  tail,  remainder  to  her  daughters 
in  tail,  remainder  to  another  married  woman  in  the  same  manner,  re- 
mainder to  her  first  and  other  sons  in  tail,  remainder  to  her  daughters 
in  tail,  remainder  to  a  third  married  woman  in  the  same  manner.  The 
Court  held  that  the  trustees  took  the  legal  estate  in  fee  simple,  giving, 
as  a  reason:  "  that  construction  being  necessary  (as  we  conceive)  to  give 
legal  effect  to  the  testator's  intention,  to  secure  the  beneficial  interest 
to  the  separate  use  of  the  several  femes  coverts."  In  that  case,  as  m 
*qro-i  ^is,  tbe  first  tenant  for  life  was  still  *living.     In  the  case  of 

-*  Hawkins  v.  Luscombe,  Lord  Eldon  states  the  ground  of  that 
decision  to  be,  "  that  there  being  various  trusts  for  the  separate  use  of 
married  women,  after  various  trusts  not  for  married  women,  those  trusts 
could  not  subsist  unless  the  legal  estate  was  in  the  trustees  from  the 
beginning  to  the  end ;  and  tbey  relied  on  the  non-repetition  of  a  legal 
estate,  there  being  a  gift  to  the  wife  of  one  of  the  parties ;  and  if  there 
had  been  a  repetition  of  the  legal  estate,  after  every  trust  for  a  married 
woman,  they  would  not  have  held  the  whole  legal  estate  to  have  been  in 
the  trustees."  Here  there  is  the  same  want  of  repetition  of  the  legal 
estate  as  Lord  Eldon  adverted  to :  and,  though  it  may  be  a  question 
whether  the  whole  legal  estate  need  be  held  to  vest  in  tbe  trustees,  that 
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is  to  say,  as  regards  tbe  limitations  subsequent  to  the  gifts  to  all  the 
several  feme*  coverts,  yet  the  legal  estate  must  necessarily  be  in  the 
trustees  (if  at  all)  as  to  all  the  limitations  which  are  not  so  subsequent. 
And  that  is  sufficient  for  the  present  purpose,  since  the  limitation  to  the 
heirs  male  of  the  body  of  Caroline  Edden,  who  shall  attain  the  age  of 
twenty-one  years,  is  prior  to  that  to  Mary  Edden  for  life. 

The  question,  therefore,  is  as  to  the  construction  of  the  devise. 

If  the  words  bad  been  "  to  the  use  of  tbe  heirs  male  of  the  body"  of 
Caroline  when  "they  shall  attain  twenty-one,1'  or  "at  the  age  of  twenty- 
one,"  or  "  if  they  shall  attain  the  age  of  twenty-one,1'  there  would  be 
no  doubt  that  Caroline  would  take  an  estate  in  tail  male,  according  to 
numerous  decided  cases.  But,  the  words  being  "  who  *shall  live  r^q^q 
to  attain  the  age  of  twenty-one  years,"  it  is  contended  that  the  *- 
whole  of  the  words  of  the  devise  are  necessarily  words  of  description, 
designating  the  persons  to  take,  who  must  fulfil  the  whole  description ; 
and  that  they  cannot  be  treated,  even  in  connexion  with  the  words  which 
follow,  as  words  of  limitation.  That  the  words  "  who  shall  live  to  attain 
the  age  of  twenty-one  years"  are  in  themselves  words  of  description 
cannot  be  doubted.  Therefore,  when  they  occur  in  company  with  words 
which  are  clearly  words  of  purchase,  as  "  sons"  or  «  children,"  they  are 
held  to  prevent  the  vesting  of  any  estate  in  the  "  son"  or  "  child,"  until 
such  son  or  child  shall  attain  twenty-one.  The  remainder  after  an  estate 
given  to  another  for  life  is  in  such  case  contingent  until  the  attaining 
the  age  of  twenty-one,  so  strictly,  that  it  was  held  in  Festing  v.  Allen, 
12  M.  &  W.  279, f  after  a  full  review  of  the  authorities,  that,  where 
there  was  a  devise  to  A.  for  life,  and,  after  her  decease,  "  to  the  use  of 
all  and  every  the  child  and  children  of  her  the  said"  A.,  "who  shall 
attain  the  age  of  twenty-one  years,"  and  A.  died  leaving  three  children 
under  twenty-one,  the  children  took  nothing,  because  they  did  not 
answer  the  description,  nor  could  they  take  anything  if  they  should  live 
to  attain  twenty-one,  because  the  contingency  had  not  happened  when 
the  particular  estate  determined.  The  same  doctrine  is  to  be  found  in 
Bull  v.  Pritchard,  5  Hare,  567,  where  the  devise  was  in  remainder  to 
the  children  who  should  live  to  attain  the  age  of  twenty-three  years, 
and  was  held  void  for  remoteness.  And  other  cases  proceed  on  the 
same  ground. 

♦These,  however,  are  all  cases  where  the  preceding  words  in  r+Q^ 
the  devise  were  words  of  purchase,  and  the  sole  question  was,  *- 
whether  the  estate  vested  immediately  on  the  birth  of  the  child  or  was 
contingent  until  the  attaining  of  the  prescribed  age.  In  the  present 
case  the  preceding  words,  "heirs  male  of  the  body,"  are  in  themselves 
words  of  limitation ;  and  the  question  is,  whether  the  subsequent  words 
of  description  convert  those  words  into  words  of  purchase,  so  that  they 
are  to  be  read  as  if  the  words  "  sons"  had  been  in  the  devise  instead  of 
them,  or  whether  the  words  of  description  as  to  age  are  to  be  wholly  re* 
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jected.  It  is  necessary  to  read  them  as  equivalent  to  "  sons"  if  they 
be  taken  to  be  words  of  purchase ;  because,  if  they  include  grandsons, 
the  devise  would  be  too  remote ;  for  a  grandson  migh,t  not  attain  the  age 
of  twenty-one  years  till  much  more  than  twenty-one  years  after  the 
death  of  the  grandmother,  Caroline  Edden. 

The  rule  was  distinctly  and  emphatically  laid  down  in  Jesson  v.  Doe 
dem.  Wright,  2  Bligh,  1,  57,  that  technical  words  should  have  their 
legal  effect,  unless  from  subsequent  inconsistent  words  ft  was  very  clear 
that  the  testator  meant  otherwise.  The  same  rule  was  laid  down  in 
Jack  v.  Fetherston,  9  Bligh,  N.  S.  237  ;(a)  adopting  the  words  of  Lord 
Alvanlby,  in  Poole  v.  Poole,  3  B.  &  P.  627,  that  the  first  taker  shall 
be  held  to  have  an  estate  tail  "  where  the  devise  to  him  is  followed  by 
a  limitation  to  the  heirs  of  his  body,  except  where  the  intent  of  the  tes- 
*QW  tator  ^a8  aPPeare(*  so  *plainly  to  the  contrary  that  no  one  could 
-J  misunderstand  it."  It  is  said  that  the  rule  in  Shelley's  Case,  1 
Rep.  104  a,  did  not  apply  to  those  cases :  but  that  is  immaterial ;  for  we 
are  not  now,  in  this  part  of  the  case,  considering  the  effect  of  that  rale, 
but  the  question  whether  the  words  "  heirs  male  of  the  body"  shall  be 
read  as  equivalent  to  "sons,"  to  which  question  those  cases  do  distinctly 
apply ;  and  so  does  the  case  of  Doe  dem.  Tremewen  v.  Permewen,  11  A. 
&  E.  431  (E.  G.  L.  R.  vol.  39),  also  the  case  of  Dunk  v.  Fenner,  2  Ross. 
&  Myl.  557,  and  Montgomery  v.  Montgomery,  3  Jones  k  Lat.  47.  The 
case  of  Abram  v.  Ward,  6  Hare,  165,  which  was  cited,  does  not  touch 
.  the  point. 

Are  there  then  words  here  which  show  the  intent  of  the  testator  as 
to  the  meaning  of  the  words  "  heirs  male  of  the  body"  contrary  to  their 
technical  meaning,  so  plainly  that  no  one  can  misunderstand  it  ?  Now, 
the  words  of  the  devise  are,  "  to  the  heirs  male  of  the  body  of  the  said 
Caroline,"  "  who  shall  live  to  attain  the  age  of  twenty-one  years,  and 
to  his  heirs  and  assigns  for  ever :  But,  in  default  of  such  heirs  male,  or, 
there  being  such,  he  or  they  shall  die  before  he  or  either  of  them  shall 
attain  the  age  of  twenty-one  years,  without  lawful  issue,"  then  over. 
It  is  plain  by  these  words  that  the  testator  did  not  intend  the  estate  to 
go  over  if  Caroline  Edden  should  have  a  son  who  should  die  under 
twenty-one,  leaving  lawful  issue.  Neither  can  we  gather,  from  the  words 
used,  that,  if  Caroline  Edden  should  have  two  sons,  the  eldest  of  whom 
should  die  under  twenty-one,  leaving  a  son,  and  the  second  should  attain 
the  age  of  twenty-one,  and  afterwards  Caroline  should  die,  the  grand- 
son being  under  twenty-one,  that  second  son  *should  take  the 
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estate  in  preference  to  the  son  of  the  eldest  son.     Neither  of 


them  could  take,  according  to  the  words  as  they  stand  in  the  will ;  not 
the  grandson,  because,  though  he  be  heir  male  of  the  body,  he  has  not 
attained  the  age  of  twenty-one ;  not  the  second  son,  because,  although 
he  has  attained  the  age  of  twenty-one,  he  is  not  heir ;  nor  could  the 

(a)  S.  C.  m  Fetherston's  Lessee  v.  Fetherston,  3  CI.  A  Fin.  07. 
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estate  go  over,  because  tbere  would  be  no  failure  of  heirs  male.  But, 
if  we  read  the  words  "heirs  male  of  the  body"  as  "sons,"  then,  in  the 
events  above  put,  the  second  son  would  take  in  preference  to  the  grand- 
son; whereas  the  issue  of  the  eldest  son,  who  died  under  twenty-one, 
is  manifestly  within  the  contemplation  of  the  testator  as  an  object  of  his 
bounty. 

Other  difficulties  might  be  suggested ;  but  we  do  not  think  it  neces- 
sary to  pursue  the  investigation  of  them. 

It  seems  clear  that  the  general  intent  of  the  testator,  that  the  estate 
should  not  go  over  whilst  there  was  any  heir  male  of  the  body  of  Caro- 
line in  existence,  cannot  be  carried  into  effect  otherwise  than  by  giving 
to  the  words  <<  heirs  male  of  the  body"  their  legal  and  technical  opera- 
tion, and  rejecting  the  words  of  description,  "  who  shall  live  to  attain 
the  age  of  twenty-one  years ;"  thereby  sacrificing  the  particular  intent, 
which  is  quite  inconsistent  with  the  general  intent. 

Lord  Campbell,  who  heard  the  argument  with  my  brothers  Patte- 
son,  Erle,  and  myself,  concurs  in  this  opinion.  And  we  shall  certify 
that,  in  our  opinion,  Caroline  Edden  took  an  estate  in  tail  male.(a) 

(a)  That  is,  it  seems,  either  equitable  or  legal.  It  does  not  appear  that  the  Court  decided  whether 
the  trustees  did  or  did  not  take  the  legal  estate ;  but  only  that,  if  they  took  it  for  the  life  of 
Caroline,  they  took  it  also  down  to,  at  all  events,  the  termination  of  the  interest  of  Mary  the  niece. 
The  certificate  will  be  founjl  at  the  end  of  this  volume. 


As  to  the  Rule  in  Shelley's  case,  see  James's  Miller  v.  Lynn,  7  Barr,  443 ;  Hileman  v.  Bou- 

Claim,  1   Dall.  47;  Carter  v.  M'Michael,  10  slaugh,  13  Penna.  State  Rep.  351;  Sohoonmaker 

Berg.  A  Rawle,  420 ;  Paxson  v.  Lefferts,  3  Rawle,  v.  Sheely,  3  Denio,  485. 
59;  Stewart  v.  Renown,  7  Watts  A  Serg.  288; 


*IN  THE  EXCHEQUER  CHAMBER.      [*95T 

(Error  from  the  Queen's  Bench.) 
GREGORY  v.  The  QUEEN. 

Indictment  Cor  libel  stated  that  defendant,  intending  to  defame  B.,  published  a  libel  containing 
divers  false  and  scandalous  matters  of  and  concerning  the  said  B.,  that  is  to  say :  No  lady  would 
admit  to  her  society  such  a  crack-brained  scamp  as  B.  (meaning  the  said  B.) :  Held,  by  the 
Exchequer  Chamber  on  error,  that  those  averments  showed  sufficiently,  without  more  formal 
introduction,  that  the  libel  was  of  and  concerning  B. 

The  following  words  were  held  by  the  same  Court,  on  error,  sufficient  to  maintain  an  indict- 
ment for  libel :  Why  should  T.  be  surprised  at  anything  Mrs.  W.  does  ?  if  she  chooses  to 
entertain  B.,  she  does  what  very  few  will  do ;  and  she  is  of  course  at  liberty  to  follow  the  bent 
of  her  own  inclining,  by  inviting  all  the  expatriated  foreigners  who  crowd  our  streets  to  her 
table,  if  she  thinks  fit. 

On  indictment  for  libel,  the  defendant  suffered  judgment  by  retraxit  The  record  of  the  judg- 
ment stated  that  the  prosecutor  and  defendant  came,  Ac,  and  defendant  "  withdrew  his  plea 
by  him  above  pleaded  in  manner  and  form  aforesaid,  whereby  our  said  Lady  the  Queen 
remaineth  against  him  without  defence  in  this  behalf.  Whereupon"  it  was  adjudged  that 
he  be  convicted,  Ac  Held,  by  the  Exchequer  Chamber  on  error,  sufficient  ground  for  a  judg- 
ment, though  it  was  not  expressly  alleged  that  the  defendant  confessed  the  indictment 

The  judgment,  as  entered  on  the  record,  being  that,  for  the  offences  charged  upon  him  in  each 
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and  every  eonnt  of  the  indictment,  the  defendant  be  imprisoned  in  the  Queen's  Prison  for 
six  months  now  next  ensuing :  Semble,  by  the  Court  of  Exchequer  Chamber  on  error,  that 
the  judgment  was,  in  form,  a  sentence  of  one  term  of  six  months'  imprisonment  upon  the  whole 
indictment,  and  would  therefore  be  erroneous  if  any  count  was  bad. 

To  the  judgment  of  imprisonment  as  above,  was  added:  "And  that  he"  (defendant)  "be  placed 
in  the  first  division  of  the  fourth  class  of  prisoners  in  the  Queen's  prison."  Semble,  by 
the  Court  of  Exchequer  Chamber,  on  error,  that,  if  this  direction  was  not  warranted  by  in 
order  of  the  secretary  of  state  under  stat  5  A  6  Vict  c  22,  it  still  did  not  vitiate  the  judg- 
ment And  held  by  the  Court  of  Queen's  Bench,  that  such  direction,  when  warranted,  u  so 
part  of  the  judgment  of  the  Court,  but  a  mere  order. 

After  error  brought,  and  when  the  case  was  in  the  paper  for  argument,  the  Court  below  permitted 
the  prosecutor  (defendant  in  error)  to  amend  the  record  as  to  the  venire  and  continuance*. 

The  writ  of  error  was  then  argued.  Before  judgment  in  the  Exchequer  Chamber,  the  Cent 
below,  on  motion,  permitted  the  prosecutor,  on  payment  of  coats,  to  amend  the  record  again 
by  the  rule  of  sentence  as  entered  in  the  Master's  book,  for  the  purpose  of  removing  the  objec- 
tion that  one  term  of  imprisonment  appeared  to  be  awarded  for  al)  the  offences.'  Afterward*, 
the  case  again  standing  for  argument  in  error,  the  Court  below,  on  motion,  permitted  the 
prosecutor,  on  payment  of  coats,  to  amend  again  (there  being  sufficient  materials),  for  the 
purpose  of  more  completely  removing  the  same  objection :  and  they  permitted  hist,  at  the 
same  time,  in  the  entry  of  the  retraxit,  to  substitute  a  direct  averment  thai  the  defendant  below 
"  withdrew/'  his  plea,  whereby  our  Lady  the  Queen  remaineth,  Ac,  for  an  averment  that,  the 
defendant  "  having  withdrawn,"  Ac,  our  Lady  the  Queen  remaineth,  Ac 

Although  each  motion  was  opposed,  and  all  the  objections  met  by  the  amendments  wen 
raised  by  the  original  assignment  of  errors. 

Indictment  in  the  Central  Criminal  Court.  There  were  eleven 
counts,  of  which  only  the  1st,  2d,  and  8th  are  material  to  the  present 
case.  # 

*Q_n  *The  1st  count  charged  that  Barnard  Gregory,  late  of,  tc., 
-*  printer,  contriving,  &c.,  to  injure,  vilify,  and  defame  Charles 
Frederick  Augustus  William,  Duke  of  Brunswick  and  Luneburg,  and  to 
bring  him  into  contempt,  &c,  on  14th  November,  1841,  with  force  and 
arms,  at,  &c,  unlawfully,  &c,  did  print  and  publish,  and  cause,  &c.,  to 
be  printed  and  published,  in  a  certain  newspaper,  called  The  Satirist,  a 
certain  false,  &c,  "  libel  containing  divers  false  and  malicious  matters 
and  things  of  and  concerning  the  said  C.  F.  A.  W. :  (that  is  to  say) '  A 
subscriber :  We  should  think  that  no  lady  would  admit  to  her  society 
such  a  crack-brained  scamp  as  the  Duke  of  Brunswick'  (meaning  the 
said  C.  F.  A.  W.).  <  His  bandit  appearance'  (meaning  the  appearance 
of  the  said  C.  F.  A.  W.)  <is  enough  to  frighten,'  "  &c.  (the  rest  is  not 
material) :  To  the  great  damage,  &c,  and  against  the  peace,  &c. 

The  2d  count  was  for  printing  and  publishing,  &c,  in  The  Satirist  a 
"  libel,  containing  divers,"  &c,  "  of  and  concerning  the  said  C.  F.  A. 
W.  (that  is  to  say) :  <  A  club  goer  is  thanked ;  but  we  laugh  at  the 
threats  of  the  hero  of  Brunswick'  (meaning  the  said  C.  F.  A.  W.).  *  We 
can  take  care  of  ourselves ;  we  do  not  live  in  a  petty  state  in  Germany; 
every  Englishman  is  a  match  for  half  a  dozen  petty  and  apeish  poltroons' 
(meaning  that  the  said  C.  F.  A.  W.  was  a  poltroon)  <  of  Germany.' " 
(The  rest  is  not  material.) 

The  8th  count  was  for  printing  and  publishing,  &c,  in  The  Satirist  a 
"libel,  containing  divers,"  &c,  "matters  and  things  of  and  concerning 
the  said  C.  F.  A.  W.  (that  is  to  say) :  <  Why  should  Theophilus  be  sur- 
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prised  at  anything  Mrs.  Wyndham  of  Con  naught  Place  does  ?  If  she 
chooses  to  entertain  the  Duke  of  Brunswick'  (meaning  the  said  C.  F.  A. 
W.)  «she  does  what  very  *few  will  do;  and  she  is  of  course  at  r+qzq 
liberty  to  follow  the  bent  of  her  own  inclining,  by  inviting  all  the  ^ 
expatriated  foreigners  who  crowd  our  streets  to  her  table  if  she  thinks 
fit.'" 

The  indictment  was  removed  into  this  Court ;  and  the  defendant  there 
pleaded  Not  Guilty.  Issue  was  joined:  and  the  record  stated  the 
following  proceedings  on  and  after  the  day  of  the  distringas  corpora 
juratorum.(a) 

«  At  which  time,  to  wit,  on  the  30th  day  of  October  aforesaid,"  (1843), 
"before  our  said  Lady  the  Queen  at  Westminster,  came  as  well  the  said 
Charles  Francis  Robinson,  who  for  our  said  Lady  the  Queen  in  this 
behalf  prosecuteth,  as  the  said  Barnard  Gregory  in  his  proper  person 
as  aforesaid.  And,  the  said  B.  G.  having  withdrawn  his  plea  by  him 
above  pleaded  in  manner  and  form  aforesaid,  our  said  Lady  the  Queen 
remaineth  against  him  the  said  B.  G.  without  defence  in  this  behalf. 
Whereupon,  all  and  singular  the  premises  being  seen,"  &c,  "it  is  con- 
sidered and  adjudged  by  the  said  Court  here,  that  he,  the  said  B.  G., 
be  convicted  of  the  offences  aforesaid ;  and  that  for  his  offences  afore- 
said he  be  taken,  and  so  forth.  And,  because/'  &c. :  then  followed 
continuances  by  curia  advisari  vult  to  11th  January,  15th  April,  and 
9th  June  respectively ;  "  at  which  day,  to  wit,  on  the  9th  day  of  June 
aforesaid,"  (1845),  "  before  our  said  Lady,"  &c,  "  comes  the  said  C.  F. 
Robinson,  who  for,"  &c.  "  prosecuteth ;  and,  the  said  B.  G.  being  present 
here  in  Court,  it  is  considered  and  adjudged  and  ordered,  by  the  said 
Court  here,  that  *the  said  B.  G.,  for  his  offences  aforesaid,  r*Q/»n 
whereof  he  is  convicted  as  aforesaid,  be  imprisoned  in  the  Queen's  *- 
prison  for  the  space  of  six  calendar  months  now  next  ensuing  ;  and  that 
he  be  placed  in  the  first  division  of  the  fourth  class  of  prisoners  in  the 
said  prison :  and  he,  the  said  B.  G.,  is  now  here  in  Court  committed  to 
the  custody  of  the  keeper  of  the  said  Queen's  prison,  to  be  by  him  kept 
in  safe  custody  in  execution  of  this  judgment." 

Error  was  brought  on  this  judgment  in  the  Exchequer  Chamber. 
Among  the  errors  assigned  were  the^  following.  That  it  appears,  from 
and  by  the  said  record,  that  judgment  of  six  months'  imprisonment  was 
given  against  the  said  B.  G.  upon  the  whole  of  the  counts  of  the  said 
indictment,  though  some  of  those  counts  do  not  state  or  set  forth  any 
offence  punishable  by  law,  and  are  bad  and  invalid  in  point  of  law.  Also 
that,  after  the  making  of,  and  according  to  and  in  pursuance  of,  stat.  5 
&  6  Vict.  c.  22,(6)  and  before  the  giving  of  the  said  judgment,  to  wit, 

(a)  See  Begin*  v.  Gregory,  7  Q.  B.  274,  278  (B.  C.  L.  R.  vol.  53),  note  (6),  where  the  record 
is  more  fully  set  out  For  previous  amendments  of  the  judgment,  see  Regina  v.  Gregory,  4  D. 
*  L.  777. 

(/, )  "For consolidating  the  Queen's  Bench,  Fleet,  and  Marshal? en  Prisons,  and  for  regulating 
Ok  Queen's  Prison." 
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28th  September,  1844,  Sir  James  Robert  George  Graham,  Bart,  then 
Secretary  of  State,  made  separate  rules  for  each  class  of  prisoners  in 
the  Queen's  prison,  and  thereby  ordered  that  no  prisoner  should  he 
placed  in  the  first  division  of  the  said  fourth  class,  except  by  order  of 
the  Judge  or  Court  before  whom  he  should  be  tried :  and  that  it  does 
not  appear  by  the  record  that  the  said  B.  G.  ever  was  tried,  or  that  the 
Court  of  Queen's  Bench  ever  had  authority  by  their  judgment  to  order 
that  he  should  be  placed  in  the  said  first  division,  4c.  The  other 
grounds  of  error,  so  far  as  they  are  material  to  the  case,  will  appear  by 
the  argument  and  judgment.     Joinder  in  error. 

♦The  case  was  argued  in  the  Exchequer  Chamber,  in  Trinity 
vacation,  1848.(a) 

Peacock,  for  the  plaintiff  in  error  (defendant  below).  First,  as  the 
judgment  is  entered  generally,  it  is  erroneous  if  any  count  be  bad. 
The  first  count  contains  innuendoes  connecting  the  libellous  matter  with 
the  prosecutor ;  but  there  is  no  preliminary  statement  properly  intro- 
ducing his  name ;  and  it  cannot  be  first  done  by  means  of  innuendo. 
[Cresswell,  J.  In  the  case  of  words,  the  conversation  should  be  laid 
to  be  of  and  concerning  the  party :  this  is  the  case  of  a  written  libel ;  and 
the  indictment  charges  that  the  defendant  published  a  libel  containing 
matters  of  and  concerning  the  party.  Maule,  J.  That  means  a  libel 
concerning  him,  not  a  publication  concerning  him.  Parke,  B.  In 
Smith  v.  Ward,  Cro.  Jac.  673,  it  was  held  enough,  after  verdict,  that  a 
declaration  charged  the  defendant  to  have  said  "  of  the  plaintiff,"  though 
there  was  no  introduction  stating  a  discourse  concerning  the  plaintiff. 
Maule,  J.  In  James  v.  Rutlech,  4  Rep.  17  a,  it  was  held  that,  if  there 
be  no  precedent  words  to  refer  to,  an  explanation  by  means  of  an  innu- 
endo first  introducing  a  fact  is  insufficient.]  And,  even  with  an  intro- 
duction, it  is  necessary  that  the  words  should  in  themselves  bear  the  mean- 
ing charged ;  Solomon  v.  Lawson,  8  Q.  B.  823  (E.  C.  L.  R.  vol.  55).(&) 
[Maule,  J.  There  it  was  considered  that  the  matter  charged  did  not, 
as  charged,  concern  the  plaintiff.]  In  the  second  count  the  words  are 
*Qfl9l  "  ^e  ^ero  °^  Brunswick,"  &c.  That  cannot  be  matter  of  *com- 
-*  plaint,  except  on  the  supposition  that  the  words  are  used  ironi- 
cally :  if  that  be  so,  it  should  be^tated.  The  eighth  count  shows  no 
'mputation.  All  that  is  said  is  that  few  will  entertain  the  prosecutor, 
and  that  he  is  expatriated.  Unwillingness  to  entertain  a  party  may  he 
the  result  of  circumstances  not  dishonourable  to  him :  and  a  man  may  be 
expatriated  without  disgrace,  and  even  with  honour. 

Secondly,  the  entry  of  the  retraxit  does  not  justify  judgment  against 
the  defendant  below.  It  should  appear  that  he  confessed  the  indictment 
[Wilde,  C.  J.     Why  so,  if  that  is  a  legal  consequence  of  the  retraxit?] 

(a)  June  17th.    Before  Wildb,  C.  J.,  Coltmav,  Mauls,  mad  Cbssswxll,  Ji.,  aad  Pabei; 
Aldersoic,  Rolfe,  and  Platt,  Be. 
(©)  See  Le  Fano  v.  Malcomaon,  1  Ho.  of  Lords  Ca.  687. 
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Id  Cotn.  Dig.  Indictment  (K)  it  is  sitid  that  the  defendant  must  confess 
or  traverse  the  indictment;  and  that  "after  Not  Guilty  pleaded,  relic tfi 
verificatione,  he  may  confess  the  indictment."  In  1  Chitt.  Grim.  L« 
436,  2d  ed.  it  is  said :  "a  plea  of  Not  Guilty  may  be  withdrawn  in  order 
to  confess  the  indictment,  and"  "  the  entry  will  be  relictfi,  verificatione 
indictamentum  cognovit."  Now,  by  stat.  48  G.  3,  c.  58,  s.  1,  if  a 
defendant  do  not  plead  in  time,  a  plea  of  Not  guilty  may  be  entered  for 
him.  [Maule,  J.  There  is  no  express  averment  that  the  plea  is  with- 
drawn :  it  is  mere  recital.]  That  is  all.  [Maule,  J.  For  anything 
stated,  he  might  have  withdrawn  the  plea  and  demurred.]  Or  he  might 
have  pleaded  under  stat.  6  &  7  Vict.  c.  96,  s.  6.  [Wilde,  C.  J.  He 
appears  to  withdraw  his  plea,  and  do  no  more.(a)  Parke,  B.  The 
form  in  Corner's  Practice  on  the  Crown  Side,  &c,  Addenda  to  Appendix, 
p.  187,  No.  ccxviii.,  is  as  here.] 

Thirdly^  the  judgment  that  the  prisoner  "  be  placed  in  the  first  divi- 
sion of  the  fourth  class  of  prisoners"  is  illegal.  *Stat  5  &  6  Vict.  r*q/*q 
c.  22,  s.  16,  enables  the  Secretary  of  State  to  frame  rules  for  the  *■ 
government  of  the  prison ;  but  these  are  not  on  the  record.  If  notice 
can  be  judicially  taken  of  the  rules  of  the  Secretary,  it  appears  that  a 
prisoner  could  be  put  into  the  division  in  question  only  by  order  of  the 
Judge  or  Court  before  whom  he  may  have  been  tried :  here  there  has 
been  no  trial.  At  any  rate,  the  order  can  form  no  part  of  the  judgment. 
[Cresswell,  J.  This  part  of  the  judgment  is  in  the  defendant's  favour.] 
That  is  unimportant,  if  the  judgment  be  erroneous :  judgment  of  trans- 
portation in  the  case  of  a  capital  crime  is  erroneous.  [Parke,  B.  The 
punishment  there  awarded  is  of  a  different  nature  from  the  legal  punish- 
ment.] The  marshal  is  here  ordered  to  do  an  act.  [Parke,  B.  If  the 
judgment  be  so  far  void,  will  that  vitiate  the  judgment  ?] 

Wordsworth  contriL  The  three  counts  which  have  been  objected  to 
are  good.  [Wilde,  C.  J.  You  may  confine  yourself  to  the  eighth.]  It 
is  enough,  after  verdict,  if  there  be  any  sense,  consistent  with  the  lan- 
guage, which  would  be  libellous.  The  popular  meaning  of  "  expatria- 
tion" is  expulsion  of  a  man  from  bis  country  for  some  offence.  Suppose 
the  prosecutor  had  been  driven  from  his  country  by  the  rising  of  the 
population  ;  that  would  be  a  stigma. 

Secondly,  the  form  of  the  retraxit,  which  is  said  to  be  only  by  way 
of  recital,  is  that  used  in*  the  Crown  office. 

Thirdly,  the  form  of  the  order  is  not  material.  If  the  Court  ought 
to  have  made  it  independently  of  the  judgmerit,  the  addition  of  it  to- 
the  judgment  is  mere  surplusage.  As  to  the  word  "tried,"  there  was 
in  fact  *a  trial  here.  [Alderson,  J.  That  appears  to  have  been  r*Q&£ 
so  in  the  strictest  sense.  If  the  defendant  had  been  tried  at  Nisi  ^ 
prius,  there  might  have  been  a  question  whether  he  could  be  said  to*  be 
tried  by  the  Court.     But  there  may  be  trials  not  by  a  jury,  as  in  tie 

(a)  See  Rale  19  under  stat  6  k  7  Viet.  o.  20,  a.  16,  in  Coroet'e  Forme,  p*  4. 
VOL.  XV. — 71 
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case  of  trial  by  the  record.  That  Court  tries  which  ascertains  the  fact 
of  the  guilt :  here  the  Court  of  Queen's  Bench  ascertains  the  fact  from 
the  defendant's  not  pleading.] 

Peacock,  in  reply.  If  the  words  complained  of  mean,  as  suggested, 
that  the  prosecutor  had  been  driven  from  his  country  by  insurrection, 
there  is  no  libel.  As  to  the  last  point :  the  judgment,  unless  the  divi- 
sion and  class  be  legally  part  of  the  judgment,  is  as  erroneous  as  if  hard 
labour  were  added  to  a  sentence  in  a  case  not  authorizing  it.  At  com- 
mon law  the  Court  could  not  direct  in  what  particular  cell  a  prisoner 
should  be  confined :  nor  does  the  statute  give  this  Court  any  such  power. 

Cur.  adv.  ndt. 

[Nov.  16fA,  1848.]  After  the  above  argument,  it  was  intimated  by 
the  Court  of  Exchequer  Chamber,  that  their  judgment  would  be  sus- 
pended till  application  should  have  been  made  to  the  Court  of  Qoeen's 
Bench  for  an  amendment  of  the  record  as  to  the  form  of  the  sentence 
of  imprisonment :  and  in  Michaelmas  term  (November  4th),  1848,  Snow 
obtained  a  rule  to  show  cause  why  the  entry  roll  of  the  proceedings  and 
judgment  should  not  be  amended  according  to  the  Judge's  notes  or  the 
minutes  of  the  sentence. 

The  affidavits  used  on  moving  for  the  rule  stated  the  entry  of  judg- 
ment on  retraxit,  sentence,  and  committal  in  execution :  That  the 
*Qfi  VI  defendant  brought  error  on  the  *  judgment ;  and  thereupon  it 
J  became  necessary  to  enter  the  proceedings  on  the  roll ;  and  it 
was  the  duty  of  Mr.  Graeff,  then  attorney  for  the  prosecutor  below,  so 
to  enter  them.  That  Graeff  did  make  up  and  enter  the  proceedings  on 
the  roll,  with  the  sentence.  That  it  is  the  practice  of  the  Queen's  Bench 
that  one  of  the  Masters  on  the  Crown  side  draws  up  a  rule  of  sentence 
and  delivers  it  to  the  attorney  for  the  prosecution  :  and  that  "  the  role 
of  sentence  (a)  drawn  up  by  the  Master  in  this  case  is  as  follows. 
<  Queen  v.  Gregory.  Six  calendar  months'  imprisonment  in  the  Queen's 
Prison.'  "  That  Mr.  Graeff  entered  the  sentence  on  the  roll  as  follows. 
"  It  is  considered,"  &c.  "  That  the  said  Barnard  Gregory,  for  his 
offences  aforesaid,  whereof  he  h  convicted  as  aforesaid,  be  imprisoned 
in  the  Queen's  Prison  for  the.  space  of  six  calendar  months  now  next 
ensuing :  and  that  he  be  placed  in  the  first  division  of  the  fourth  class 
of  prisoners  in  the  said  prison :  and  he  the  said  B.  G.  is  now  here  in 
Court  committed  to  the  custody  of  the  Keeper  of  the  said  Queen's  Pri- 
son, to  be  by  him  kept  in  safe  custody  in  execution  of  this  judgment. 
That  the  defendant  below  assigned  errors  in  Michaelmas  term,  184*5. 
and,  among  others,  the  following :  (the  affidavit  then  stated  the  ground 
of  error  first  mentioned  in  p.  960,  ant  J).  That  the  errors  were  argued 
in  the  Exchequer  Chamber  after  Trinity  term,  1848,  and  time  taken  by 
the  Court  for  consideration :  that,  since  the  said  argument,  "  doubts 

(a)  It  appear*  thgt  this  statement  in  the  affidavit  was  erroneous,  the  words  recited  being  od? 
the  Master's  minute,  from  which  the  rale  was  afterwards  prepared.    See  pp.  965,  967,  post 
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have  arisen  as  to  the  particular  terms  and  the  precise  words  and  mean- 
ing of  the  said  sentence  passed  *by  this  honourable  Court  as  r*Q/>/» 
aforesaid ;"  and  that  the  deponent  (managing  clerk  to  the  prose-  *- 
cutdt's  attorney)  "  has  been  informed  that  the  sentence  passed"  by  this 
Court  "  imposed  a  separate  term  of  imprisonment  in  respect  of  each 
count  of  the  said  indictment,  and  not  one  term  of  imprisonment  upon 
the  whole  indictment."  That  deponent,  on  July  12th,  1848,  obtained 
a  summons  to  show  cause  before  Patteson,  J.,  why  the  rule  of  sentence, 
and  the  record  or  judgment  roll,  should  not  be  amended  according  to  the 
Judge's  notes  of  the  sentence.  That  the  application  was  opposed  on 
behalf  of  the  defendant  below,  and  the  learned  Judge  dismissed  the 
summons  on  the  ground  that  he,  at  chambers,  had  no  authority.  The 
affidavit  further  stated  that  the  minute  taken  by  the  Master  of  this  Court, 
on  sentence  being  passed,  was :  "  The  Queen  against  Gregory.  Six 
calendar  months'  imprisonment  in  the  Queen's  Prison." 

An  affidavit  in  answer,  by  the  attorney  for  the  defendant  below,  staged 
that  the  defendant  was  committed  in  execution  on  June  9th,  1845,  and 
discharged  on  the  following  9th  of  August,  having  brought  error  and 
given  bail  to  prosecute  the  writ.(a)  That  the  writ  of  error  was  in  the 
paper  for  argument  in  the  Exchequer  Chamber  in  Trinity  Term,  1846, 
and  counsel  instructed  for  the  plaintiff  in  error,  when  an  application  was 
made  on  behalf  of  the  defendant  in  error  to  amend ;  and,  after  argu- 
ment on  the  motion,  the  rule  was  made  absolute  on  April  22d,  1847  :(A) 
That,  the  amendments  being  made,  the  case  was  again  set  down  for  argu- 
ment, and  was  argued,  June  17th,  1848,  and  time  taken  for  considera- 
tion (as  stated  in  the  present  report)  :  That  *the  proceedings  in  r+QG* 
respect  of  the  writ  of  error  have  been  oppressive,  the  prosecutor  *- 
below  having  twice  moved  to  amend  after  the  defendant  below  had  de- 
livered error-books  and  instructed  counsel :  That  the  matter  which  it 
was  now  proposed  to  amend  was  one  of  those  originally  assigned  for 
error,  yet  the  prosecutor  below  did  not  seek  to  amend  it  on  the  first  ap- 
plication :  That  the  sentence,  according  to  notes  made  at  the  time  by 
deponent  and  his  counsel,  was  simply  imprisonment  for  six  months,  with- 
out any  special  words :  And  that,  if  the  amendment  were  made,  defend- 
ant would  be  put  to  the  expense  of  reassigning  and  rearguing  errors, 
and  would  be  otherwise  prejudiced. 

Crowder  and  Peacock  now  showed  cause.  It  must  be  admitted,  since 
the  decisions  of  Erlb,  J.,  in  Regina  v.  Gregory,  4  Dowl.  &  L.  777,  and 
of  this  Court  in  Bowers  v.  Nixon,  12  Q.  B.  546  (E.  C.  L.  R.  vol.  64), 
that  an  amendment  of  this  kind  may  be  made  in  the  present  stage  of 
proceedings  if  the  Court  see  fit,  and  if  there  be  anything  to  amend  by. 
But  here  is  nothing.  It  does  not  appear  that  the  learned  Judge  who 
passed  sentence  in  this  Court  has  any  note:   the  minute  which  the 

(a)  See  stat  8  *  9  Vict  o.  68,  Royal  Assent,  31st  July,  1845. 
(ft)  See  Regina  v.  Gregory,  4  DowL  6  L.  777. 
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Mastei  has  made  of  the  sentence  is  "  six  calendar  months'  imprisonment 
in  the  Queen's  Prison."  The  roll  as  made  up  agrees  with  that:  it  was 
the  prosecutor's  attorney  who  made  it  up ;  and  the  case  of  O'Connell 
v.  The  Queen,  11  Gl.  &  Fin.  155,  was  then  recent.  There  is  no  gyrand 
for  suggesting  that  anything  was  intended  but  an  imprisonment  of  six 
months  on  all  the  counts.  [Lord  Denman,  G.  J.  The  Master  has  handed 
*Qfiftl  *"s  ko°k  to  the  Court ;  and  the  entry  is :  "  The  *defendant  being 
J  present  here  in  Court,  and  being  by  his  own  default  conricted  of 
certain  misdemeanours  whereof  he  is  indicted:  Upon  reading,"  Jcc, 
(affidavits  and  exhibits),  "and  hearing,"  &c.  (counsel  for  prosecutor 
and  defendant) :  "  It  is  considered  and  adjudged  and  ordered  by  the 
said  Court  here  t hat,  for  and  in  respect  of  the  offences  charged  upon 
him  in  and  by  each  and  every  count  of  the  said  indictment,  he  the  $aid 
defendant  be  imprisoned  in  the  Queen  s  Prison  for  the  space  of  six 
calendar  months  now  next  ensuing :  and  that  he  be  placed,"  4c.  (as  in 
the  entry  on  the  record,  antS,  pp.  960,  965).  "  By  the  Court."  Erle, 
J.  In  Bowers  v.  Nixon,  12  Q.  B.  546  (E.  C.  L.  R.  vol.  64),  it  appeared 
on  the  Judge's  notes  that  the  finding  on  the  sixth  breach  was  for  the 
defendant ;  but  this  Court  acted  upon  the  meaning,  as  the  learned  Judge 
found  it  to  be  on  reference  to  his  notes.]  The  question  there  turned 
upon  the  construction  which  the  Judge  should  put  upon  his  own  notes. 
[Coleridge,  J.  In  Eliot  v.  Skypp,  Cro.  Car.  338,(a)  where  it  was 
objected  that  the  finding  on  the  postea  was  not  sufficiently  certain,  it 
was  amended  by  the  recollection  of  the  Judge  who  tried  the  cause:] 

Snow,  in  support  of  the  rule,  was  stopped  by  the  Court. 

Lord  Denman,  C.  J.  The  defect,  in  this  case,  is  now  supplied;  and 
we  are  enabled  to  see  what  the  sentence  was  on  each  count.  The  sen- 
tence was  passed  by  my  brother  Patteson  according  to  the  plan  which 
*QfiQ1  vre  ^ave  ad°Pte<*  t0  avoid  the  objection  raised  in  *0'ConnelI  r. 
J  The  Queen,  11  CI.  &  Fin.  155.  And  we  have  here  the  material 
to  amend  the  record  by. 

Coleridge,  Wightman,  and  Eble,  Js.,  concurred. 

Rule  absolute  to  amend  according  to  the  rule  of  sentence  as  drawn  up 
by  the  Master  :  on  payment  of  costs. 

[Jan.  31, 1850.]  The  amendment  was  made ;  and  the  entry  on  the  roll, 
as  to  the  sentence,  then  stood  as  in  the  rule  of  sentence,  ante,  p,  968: 
The  case  was  again  placed  in  the  list  for  argument  in  the  Exchequer 
Chamber,  and  was  mentioned  there  in  Michaelmas  vacation  (November, 
28th,  1849),  when  the  Court  suggested  that  the  rule  of  sentence,  as  now 
drawn  up  and  entered  on  the  roll,  was  so  worded  that  it  amounted  to  a 
general  sentence  of  one  term  of  six  months'  imprisonment  upon  the  whole 
indictment,  and  not  a  separate  term  upon  each  count :  and  the  Court 
ordered  the  further  hearing  to  stand  over  till  an.  application  should  be 
made  to  the  Court  of  Queen's  Bench  for  leave  to  amend  the  rule  of  sen- 

(o)  See  also  Regina  «.  Pall,  1  Q.  3.  636  (B.  C.  L.  R.  toL  41). 
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fence  and  the  entry  roll  in  accordance  with  the  actual  sentence  passed; 
and  to  amend  the  rule  of  sentence  and  roll  by  striking  out  the  words  ad 
to  the  division  and  class  of  prisoners  in  which  the  defendant  Barnard 
Gregory  was  ordered  to  be  imprisoned. 

Henniker,  in  Hilary  term,  1850,  obtained  a  rule  to  show  cause :  Why 
the  entry  of  the  retraxit  of  defendant's  plea  should  not  be.arafcnded  by 
striking  out  the  words  "  having  withdrawn,"  and  by  inserting  instead 
thereof  the  word  "withdrew,"  and  after  the  word  "aforesaid"  inserting 
the  word  "whereby:"  *And  why  a  separate  sentence  should  not  r^Q7ft 
be  entered  upon  every  count  of  the  indictment,  but  nevertheless  *- 
so  that  the  several  imprisonments  should  be  concurrent,  and  the  defend- 
ant only  undergo  one  imprisonment  of  six  months :  And  why  the  words 
in  the  rule  of  sentence,  "  and  that  he  be  placed  in  the  first  division  of 
the  fourth  class  of  prisoners  in  the  said  prison,"  should  not  be  struck 
out  from  the  rule  of  sentence:  And  why  the  record  should  not  be 
amended  according  to  the  amended  rule  of  sentence. 

The  affidavit  on  which  the  rule  was  granted  set  forth  the  proceedings, 
and  stated  that,  in  cases  of  sentence  passed  by  this  Court,  it  is  the 
practice  for  one  of  the  Masters  on  the  Crown  side  to  draw  up  a  rule  of 
sentence  embodying  the  terms  of  such  sentence :  and  "  That  the  rule  of 
sentence  drawn  up  by  the  Master  in  this  prosecution  was  and  is  as  follows." 
The  affidavit  then  set  forth  the  rule,  the  material  part  of  which  is  stated, 
ante,  pp.  967,  968 :  adding  that  the  deponent  (managing  clerk  to  the 
prosecutor's  attorney)  "  has  been  informed  by  the  officer  at  the  Crown 
Office  that  the  above  was  the  usual  form  drawn  up  by  him  of  the  rule  of 
sentence  in  cases  where  the  sentence  was  a  several  and  separate  one 
upon  each  count."  The  affidavit  then  stated  the  entry  on  the  roll,  and 
assignment  of  errors  as  to  the  retraxit  and  sentence ;  the  argument  in 
the  Exchequer  Chamber  in  Trinity  vacation,  1848;  the  amendment 
afterwards  of  the  entry  roll,  under  a  rule  of  the  Queen's  Bench,  by  en- 
tering the  rule  of  sentence  thereon  fully  and  correctly ;  and  the  subse- 
quent intimation  of  the  Court  of  Exchequer  Chamber  which  occasioned 
this  motion.  The  deponent  added  that  "he  has  been  informed  and 
believes  that  the  sentence  passed"  by  the  Court  of  Queen's  Bench 
"imposed  *a  separate  but  concurrent  term  of  six  months'  imprison-  r>q7-| 
ment  in  respect  of  each  count  of  the  said  indictment,  and  not  one 
term  of  imprisonment  upon  the  whole  indictment."  He  further  deposed 
that,  on  the  attendance  before  Patteson,  J.,  on  summons,  mentioned  in 
his  former  affidavit,  his  Lordship  said :  "I  have  always  since  O'Connell's 
case,  11  CI.  &  Fin.  155,  been  very  particular  in  giving  a  separate  term  of 
imprisonment  in  respect  of  each  count.  I  have,  however,  no  jurisdiction 
at  chambers  to  order  this  amendment."  And  he  stated  as  before  the 
minute  taken  by  the  Master  on  the  passing  of  the  sentence;  viz.  "six 
calendar  month's  imprisonment  in  the  Queen's  Prison.." 

An  affidavit  in  answer,  by  the  defendant's  attorney,  represented  the 

8B 
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hardship  inflicted  by  the  repeated  applications  to  amend,  and  pointed 
out  that  the  error  (if  such)  with  reference  to  the  withdrawing  of  the 
plea  was  one  of  those  argued  before  the  last  amendment. 

Crowder  now  showed  cause,  and  urged  the  points  stated  in  the  affi- 
davit. As  to  the  sentence  of  imprisonment :  it  does  not  appear  that 
Patteson,  Jv  at  Chambers,  professed  to  recollect  the  form  used  in  this 
case.  [Patteson,  J.  I  know  that,  since  O'Connell's  case,  11  CI.  k 
Fin.  155,  the  Court  has  always  been  particular  in  passing  sentences  so 
as  to  be  applicable  to  each  count ;  though  I  do  not  remember  how  it  was 
done  in  this  particular  case.  Where  the  indictment  contains  many 
different  counts,  and  the  party  pleads  Guilty,  the  sentence  most  be 
passed  in  this  way.]  The  Judgment  has  been  framed,  almost  verbatim, 
according  to  the  rule  for  sentence  as  drawn  up  by  the  Master.  The 
*Q79T  aPP^ca^on  now  *8»  *virtually,  to  amend  that  rule.  But  then  it 
-*  ought  to  be  shown  how  the  sentence  really  was  delivered.  As  to 
the  placing  in  the  first  division,  it  appears  that  this  is  now  alleged  to  be 
no  part  of  the  judgment,  but  only  an  order :  and  the  Court  of  Exche- 
quer Chamber  seemed  to  be  of  that  opinion :  if  so,  the  plaintiff  in  error 
need  not  here  contest  the  order.  The  application  to  amend  as  to  the 
retraxit  comes  too  late.  There  must  at  some  time  be  an  end  of  such 
discussions.  If  the  Court  can  at  all  exercise  a  discretion  in  rejecting 
such  applications,  it  should  be  acted  upon  now. 

Patteson,  J. {a)  (after  conferring  with  the  Master  of  the  Crown  Office). 
As  to  the  sentence,  with  respect  to  time,  I  have  no  doubt  whatever. 
Only  one  period  of  six  months  was  mentioned ;  but  it  is  six  months  on 
each  count,  the  six  months  on  each  going  on  concurrently,  as  if  there 
had  been  a  separate  sentence  distinctly  expressing  that,  on  each  count 
The  Court  of  Error  has  intimated  a  doubt  upon  this ;  but  the  point 
directly  under  consideration  there  is  the^  goodness  of  the  several  counts: 
on  that  their  judgment  is  suspended ;  and  in  the  meantime  this  applica- 
tion is  made.  As  to  imprisonment  in  a  particular  division,  it  was 
thought,  when  the  rule  of  sentence  was  drawn  up,  that  the  direction  on 
this  subject  was  a  part  of  the  judgment.  On  consideration  we  think  it 
is  not  so,  but  only  an  order.  The  rule  will  be  absolute  in  all  respects, 
as  prayed,  but  with  liberty  to  the  plaintiff  in  error  to  assign  errors  on 
the  amended  record. 

Coleridge  and  Wightman,  Js.  concurred.  Rule  absolute. 


*Q7«n      *^he  record,  having  been  amended  in  pursuance  of  the  last-men- 
-*  tioned  rule,  was  again  (b)  brought  before  the  Court  of  Exchequer 
Chamber.((?) 

(a)  Lord  Deny  an,  C.  J.,  was  absent. 

(h)  June  13th.  Before  Mauls,  Crbsswell,  and  Talfourd,  Js.,  and  Parks,  Aloerm*  mm 
Platt,  B§. 

(e)  The  amended  record,  as  to  the  sentence,  finally  stood  as  follows. 

"  It  is  considered/'  Ac.,  "  That,  for  and  in  respect  of  the  offence  charged  in  and  by  the  fir* 
count  of  the  Indictment  in  this  prosecution,  he,  the  said  Barnard  Gregory,  be  imprisoned  in  &* 
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Peacock,  for  the  plaintiff  in  error,  contended  that,  notwithstanding 
the  amendment  in  the  entry  of  retraxit,  the  record  was  still  erroneous, 
as  there  was  no  confession  of  the  indictment. 
Henniker  appeared  for  the  Crown ;  but,  without  further  argument, 
Parke,  B.,  stated  that  it  was  unnecessary  that  the  record  should 
contain  a  confession  of  the  indictment,  as  it  showed  distinctly  that  the 
case  was  undefended.  He  stated  also  that  a  large  majority  of  the 
members  of  the  Court  were  of  opinion  that  the  matter  complained  of  in 
the  eighth  count  was  libellous,  as  it  might  be  understood  in  such  a  sense 
as  to  be  injurious  to  the  prosecutor's  character. 

Judgment  affirmed. (a) 

Queeu's  Prison  for  the  space  for  six  calendar  months  now  next  ensuing.  And  that,  for  and  in 
respect  of  the  offence  charged  in  and  by  the  second  count  of  the  said  indictment,  be,  the  said  B. 
GM  be  imprisoned  in  the  said  Queen's  Prison  for  the  space  of  six  calendar  months  now  next 
ensuing,  and  to  be  concurrent  with  the  term  or  space  of  imprisonment  before  mentioned.  And 
that,  for  and  in  respect  of  the  offence  charged  in  and  by  the  third  count  of  the  said  indictment, 
he,  the  aaid  B.  G.,  be  imprisoned  in  the  said  Queen's  Prison  for  the  space  of  six  calendar  months  * 
now  next  ensuing,  and  to  be  concurrent  with  the  several  terms  or  spaces  of  imprisonment  before 
mentioned."  The  judgment  on  the  remaining  counts  was  in  the  same  form  as  in  the  third.  "And 
he  the  said  B.  G.  is  now  here  in  Court  committed,"  Ac. 
(a)  The  proceedings  on  June  13th  are  reported  by  H.  Davison,  Esq. 
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Judgment  was  given  that  on  each  of  four  counts  of  an  information  the  defendant  be  imprisoned ; 
on  the  first  count  "for  the  space  of  two  months  now  next  ensuing;"  on  the  second  count,  "for 
the  further  space  of  two  months,  to  be  computed  from  and  after  the  end  and  expiration  of  his 
imprisonment"  for  the  offence  mentioned  in  the  first  count;  on  the  third  count,  for  the  further 
space  of  two  months,  to  be  computed  in  like  manner  from  the  end  of  the  imprisonment  on  the 
second  count;  and  on  the  fourth  count,  for  the  further  space  of  two  months,  to  be  computed 
in  like  manner  from  the  end  of  the  imprisonment  on  the  third  count  The  third  count  was 
adjudged  on  error  to  be  insufficient  Held  that  the  sentence  on  the  fourth  count  was  not 
thereby  invalidated,  and  that  the  imprisonment  on  it  was  to  be  computed  from  the  end  of 
the  imprisonment  on  the  second  count 

Information  for  a  libel.  The  information  contained  four  counts. 
Judgment,  after  verdict,(a)  was  given  by  the  Court  below  for  the  Crown 
on  all  the  counts.  The  sentence  on  the  first  count  was  that  the  plaintiff 
below  be  imprisoned  "  for  the  space  of  two  calendar  months  now  next 
ensuing;"  on  the  second  count,  that  he  be  imprisoned  "for  the  further 
space  of  two  calendar  months,  to  be  computed  from  and  after  the  end  and 
expiration  of  his  imprisonment  for  his  offence  in  the  said  first  count  of 
the  information  mentioned."  The  judgment  contained  the  like  sentences 
of  further  imprisonment  for  two  months  on  the  third  and  fourth  counts 

(a)  For  a  report  of  this  case,  on  motion  for  a  new  trial,  see  Regina  v.  Gregory,  8  Q.  B.  508 
(R.  C.  L.  R.  voL  65). 
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respectively,  the  "  further  space"  of  two  months,  in  each  case,  to  be 
computed  from  the  end  of  the  imprisonment  on  the  count  nex+  preceding. 
Error  on  this  judgment  was  brought  in  the  Exchequer  Chamber.  There 
was  the  common  assignment  of  errors ;  and  it  was  also  specially  assigned 
for  error,  that  the  several  counts  of  the  information  were  insufficient. 
Joinder  in  error. 

*Q7V1       *The  wrlt  °f  error  was  argued  in  this  vacation,  June  13th,  by 
J  Peacock  for  the  plaintiff  in  error  and  Henniker  for  the  Crown. 
The  Court  having  decided  that  the  third  count  was  insufficient,(a) 

Peacock  then  objected  that  the  sentence  of  imprisonment  on  the  fourth 
count  was  bad,  as  amounting  to  a  sentence  of  imprisonment  to  commence 
on  a  future  day. 

Parke,  B.  No  ;  if  the  plaintiff  in  error  is  not  to  be  imprisoned  at  ill 
on  the  third  count,  then  the  imprisonment  on  the  fourth  count  will  com- 
mence from  the  end  of  the  imprisonment  on  the  second  count. 

Maule,  Cresswell,  and  Talfourd,  Js.,  and  Alderson,  and  Plait, 
B8.,  concurred. 

Judgment  reversed  on  the  third  count :  affirmed  on  the  others.(6) 

(a)  The  third  count  charged  that  the  plaintiff  in  error, "  unlawfully,  wickedly,  and  maliaowlj," 
published  "a  certain  other  false,"  Ac,  "libel  of  and  concerning"  the  said  C.  F.  A.  W„  Duke  of 
Brunswick  and  Luneburg,  "which  said  last-mentioned  libel  was  and  is  as  follows;  that  U  to 
say :  '  Again  we  repeat  our  thanks  to  Observer.  The  evidence  to  facta  in  relation  to  the  par- 
ticular subject  alluded  to  its  procuring;  and  we  have  no  doubt  sufficient  information  will  be  ob- 
tained for  a  strong  case  to  lay  before  the  Home  Secretary,  to  enable  that  functionary  to  caa*e  it 
to  be  intimated  to  the  suspected  party'  (then  and  there  meaning  the  said  C.  F.  A.  W.)  'that  bis 
presence  here  can  be  dispensed  with,  as  it  may  be  attended  with  danger  to  himself:  the  aaid 
Barnard  Gregory  thereby  then  and  there  meaning  and  intending  to  have  it  bettered  and  airier- 
stood  that  the  said  C.  F.  A.  W.  was  then  suspected  of  having  committed,  and  had  committed, 
some  crime  which  would  bring  his  life  into  danger  from  the  laws  of  England:  to  the  great 
damage  and  scandal  of  the  said  C.  F.  A.  W./'  Ac.  Judgment  on  this  count  wa*  reversed,  becaatt 
the  count  did  not  show  in  what  manner  the  life  of  the  prosecutor  would  be  endangered. 

(6)  Reported  by  H.  Davison,  Esq. 


„q7fi1  *The  QUEEN  v.  The  REGISTRAR  of  Deeds,  Ac.,  for  MID- 
*     J  DLESEX.    July  6. 

A  memorial  of  an  assignment  of  lease,  endorsed  on  the  lease,  was  tendered  for  registration  to 
the  Registrar  for  Middlesex,  under  stat.  7  Ann.  c.  20,  in  the  following  form :  "An  indenture  of 
assignment"  (then  followed  a  statement  of  the  date,  and  parties  to  the  assignment)  "assign- 
ing all  that  brick  messuage,"  Ac.  (specifying  the  premises  and  giving  a  full  description  of 
thorn  as  to  locality  and  occupation),  "by  the  description  of 'The  messuage  or  tenement,  oat 
offices  and  premises,  comprised  in,  and  demised  by,  the  within  written  indenture  of  least, 
with  the  appurtenances.'"  The  memorial  didnotatate  the  date  of  the  lease  itaelf  or  the  paitiea 
to  it  It  appeared  on  affidavit,  in  support  of  a  rule  for  a  mandamus  to  the  Registrar  to  reg- 
ister this  memorial,  that  the  full  description  of  the  premises  was  taken  from  the  lease.    Held, 

That  the  memorial  did  not  comply  with  the  requirements  of  stat  7  Ann.  c  20,  a.  6,  m  it  did  not 
show  that  the  premises  were  described  in  such  manner  as  the  same  were  expressed  in  the  deed 
to  be  registered,  or  in  the  lease  thereby  referred  to. 

Where  the  deed,  of  which  a  memorial  is  to  be  registered,  is  endorsed  on  an  earlier  deed,  it  is  oei 
sufficient  to  describe  the  premises  by  such  memorial,  in  the  terms  used  in  the  earlier  deed, 
without  express  reference  to  it,  if  the  deed  to  be  registered  describes  the  premises  supply  by 
reference  to  the  earlier  deed. 
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Badeley,  in  last  Easter  term,  obtained  a  rule  calling  upon  the 
Registrar  of  deeds,  conveyances  and  wills  for  the  county  of  Middlesex 
to  show  cause  why  a  mandamus  should  not  issue  commanding  him  to 
register  the  memorial  of  a  certain  indenture  of  assignment,  &c. 

The  affidavits  in  support  of  the  rule  stated  that  one  of  the  deponents, 
an  attorney,  had  received  instructions  from  Joseph  Binns  to  register  an 
indenture  of  assignment,  dated  5th  July,  1845,  between  one  Millar  of 
one  part  and  Binns  of  the  other,  endorsed  on  an  indenture  of  lease  of 
the  same  premises,  dated  81st  December,  1840.     A  copy  of  the  memo- 
rial was  annexed,  and  was  as  follows,  with  the  omission  of  the  words 
included  in  brackets.(a) 
Miu«r |« A  memorial  to  be  registered,  pursuant  to  an  act  of  parlia- 
Binni.)  ment,"  &c,  "of  an  indenture  [of  assignment],  dated  5th  day 
of  July,  1845,  and  made  "between  Robert  James  Millar,  of,"  4c,  r^Q77 
"of  the  one  part,  and  Joseph  Binns,  of,"  &c,  "of  the  other  ■■ 
part,  concerning  [assigning]  all  that  brick  messuage  or  tenement,  out- 
offices  and  premises,  with  the  appurtenances,  situate,  lying,  and  being 
in  King  Street,  in  the  parish  of  Hammersmith,  in  the  county  of  Middle- 
sex, late  in  the  tenure  or  occupation  of  William  Felby,  linen  draper, 
and  now  of  the  said  Robert  James  Millar :  together  with  all  outhouses, 
buildings,  yards,  ways,  paths,  passages,  waters,  watercourses,  easements, 
and  appurtenances  to  the  said  messuage  or  tenement  and  premises,  or 
any  part  thereof,  belonging  or  in  anywise  appertaining  [by  the  descrip- 
tion of  <  the  messuage  or  tenement,  ont-offices,  and  premises,  comprised 
in,  and  demised  by,  the  within-written  indenture  of  lease,  with  the 
appurtenances,']  and  which  said  indenture  [of  assignment  now  memo- 
rializing], as  to  the  execution  thereof  by  both  the  said  parties  thereto, 
is  witnessed  by  Harry  Grooby  Rogers,  clerk,"  &c,  "  of,"  &c,  "  and  is 
hereby  required  to  be  registered  by  the  said  Robert  James  Millar.     As 
witness  his  hand  and  seal.     R.  J.  Millar  (l.  s.) 
"  Signed  and  sealed  in  the  presence  of 
Harry  G.  Rogers.     Edward  Ghamberlaine,  clerk  to  Mr.  Callow, 
4,  College  Hill,  Solicitor." 
The  memorial  was  on  parchment,  duly. stamped,  and  was  under  the 
hand  and  seal  of  Millar,  the  only  grantor  in  the  indenture  of  assignment : 
and  its  execution  was  attested  by  the  two  above  named  witnesses,  of 
whom  Rogers  was  the  only  witness  to  the  indenture  of  assignment.     The 
affidavit  further  verified  the  identity  of  the  date,  and  the  names,  &c,  of 
the  parties  and  witness  specified  in  the  memorial,  with  those  in  the  in- 
denture of  assignment.     It  stated  further :  "  That  the  said  *rae-  r*Q7g 
morial  also  expresses  and  mentions  the  tenements  and  heredita-  L 
ments  conveyed  by  the  said  indenture  of  assignment,  and  the  name  of 
the  only  parish  within  the  said  county  of  Middlesex  in  which  the  same 

(a)  The  word*  in  brackets  were  introduced,  and  the  word  "concerning"  omitted,  in  a  second 
memorial  tendered  to  the  Registrar  after  the  discharge  of  this  rule.    See  post,  p.  982. 

vol.  xv.— 72  8b 2 
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are  lying  and  being,  precisely  as  the  same  are  expressed  and  mentioned 
in  the  said  indenture  of  lease  upon  which  the  said  indenture  of  assign- 
ment is  so  endorsed ;  such  hereditaments  and  premises  being  only  referred 
to,  in  the  said  indenture  of  assignment,  as  '  the  messuage  or  tenement, 
out-offices,  and  premises,  comprised  in  and  de'mised  by  the  within  written 
indenture  of  lease,  with  the  appurtenances.'  " 

The  attorney  tendered  this  to  John  Rigge,  Esq.,  deputy  and  chief 
clerk  at  the  Registration  office,  and  also  offered  the  witness  Rogers  to  be 
sworn,  and  tendered  the  indenture  of  assignment  for  the  usual  endorse- 
ment of  the  certificate  of  registration.  Mr.  Rigge  refused,  saying  that 
a  new  form  of  memorial  had  been  adopted  in  such  cases,  four  years 
since.  The  attorney  deposed  that,  since  he  had  been  admitted  in  1826, 
he  had  repeatedly  registered  memorials  of  endorsed  deeds  in  the  same 
form  without  objection,  and  always  believed  it  to  be  the  most  proper 
*  form.  It  further  appeared  that,  on  a  previous  day,  the  second  clerk  at 
the  Registration  office  had  sent  to  the  attorney  a  lithographed  form  as 
the  proper  one  for  the  purpose,  of  which  the  following  is  a  copy.(a) 

"  Form  of  memorial  of  an  endorsed  deed. 

« A  memorial  to  be  registered  of  an  indenture  dated  the  day  of  IS    ,  (endorsed  oa 

an  indenture  dated  the  day  of  18    ,  made  between  A.  B.  of,  Ac,  of  the  one  part,  isd 

C.  D.  of,  Ac,  of  the  other  *part)  [A  memorial  whereof  was  registered  on  the  dsy 

*979]   of  18    ,B.    .  No.        ].    The  indenture,  of  which  this  U  a  memorial,  u 

made  between  the  therein  within  named  G.  D.,  of  the  one  part,  and  E.  F.,  of,  &c,  of 
the  other  part ;  whereby,  for  the  considerations  therein  mentioned,  the  said  C.  D.  did  assign  note 
the  said  E.  F.  all  and  singular  the  messuages  or  tenements,  and  other  hereditament*,  comprised 
in  and  demised  by  the  herein  within  written  indenture,  with  the  appurtenances;  and  which 
premises  are  in  the  therein  within  written  indenture  described  <u  follow  ;  then  it  to  say,  oil  thai 
[to  be  situate  in  the  parish  of  in  the  county  of  Middlesex].    To  hold,  Ac" 

Clark,  in  the  same  term  (May  7th),  showed  cause.  The  memorial 
tendered  does  not  contain  what  is  required  by  stat.  7  Ann.  c.  20.  Sect. 
6  enacts  that  every  memorial  of  any  deed,  conveyance,  or  will  "  shall 
express  or  mention  the  honors,  manors,  lands,  tenements,  and  heredita- 
ments contained  in  such  deed,  conveyance,  or  will,  and  the  names  of  all 
the  parishes,  townships,  hamlets,  precincts,  or  extra-parochial  places 
within  the  said  county  where  any  such  honors,"  &c.  "  are  lying  or  being, 
that  are  given,  granted,  conveyed,  devised,  or  any  way  affected  or 
charged  by  any  such  deed,"  Ac.,  "in  such  manner  as  the  same  are 
expressed,  or  mentioned  in  such  deed,"  &c,  "or  to  the  same  effect." 
The  assignment  is  the  deed  to  be  registered ;  and  the  premises  should 
be  described  as  in  the  assignment :  whereas  here  the  description  is  not 
that  in  the  assignment,  which  describes  only  by  reference  to  the  lease, 
but  the  description  contained  in  the  lease  itself,  which  is  not  shown  to 
have  been  registered.     (He  was  then  stopped  by  the  Court.) 

Badeley,  contrcl.  The  memorial  satisfies  the  statute.  The  affidavit 
shows  that  this  form  has  been  long  used.     It  follows  the  form  which  is 

(a)  The  form,  when  sent,  had  some  words  struck  out  with  red  ink,  which  are  enclosed  ii 
square  brackets;  and  some  words  were  inserted  in  red  ink,  which  are  here  printed  in  italics. 
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said  to  be  sufficient  by  Sir  Edward  Sugden,  Vend.  &  Pur.  972  (11th 
e<3.).  The  ^assignment  does,  in  effect,  pass  the  precise  parcels  r^Qftft 
described  in  the  lease;  and  it  does  so  by  reference  to  the  lease.  *• 
[Lord  Campbell,  C.  J.  You  say  that  verba  relata  inesae  videntur,  so 
that  the  assignment  embodies  the  words  of  the  lease.]  It  does  so. 
Besides,  the  risk  is  thrown  by  the  statute  on  the  party  registering :  the 
officer  baa  no  responsibility,  and  should  not  refuse  what  is  "  brought  to 
the  said  office"  by  the  party,  under  sect.  5.  It  has  been  decided  that 
the  Registrar  is  not  justified  in  rejecting  a  lithographed  memorial ; 
Regina  v.  Registers  of  Middlesex,  7  Q.  B.  156  (E.  G.  L.  R.  vol.  53). 
[Lord  Campbell,  C.  J.  It  is  his  duty  to  object  to  a  discrepancy  which 
falls  under  his  notice.  Wightman,  J.  Your  memorial  does  not  refer 
to  the  indenture :  on  the  face  of  it,  it  appears  to  be  a  memorial  of  an 
original  deed.  Lord  Campbell,  C.  J.  Without  the  existence  of  any 
improper  motive,  it  would  be  in  fact  deceptive.]  The  object  of  the 
statute  is  answered  when  the  registration  shows  what  property  is  dealt 
with.  [Lord  Campbell,  C.  J.  Is  it  enough  to  name  parties,  dates,  and 
parcels  ?  Must  you  not  show  whether  the  deed  is  a  feoffment,  bargain 
and  sale,  Ac.  ?]  The  statute  does  not  require  that.  [Wightman,  J. 
The  literal  words,  if  you  insist  upon  them,  are  not  complied  with.] 
The  words  "  or  to  the  same  effect,"  in  s.  6,  are  satisfied.  Sir  E.  Sugden 
lays  down  that  it  is  very  incorrect  to  describe  the  parcels  by  reference ; 
Vend.  &  Pur.  973  (11th  ed.).  No  variance  is  introduced  here.  The 
form  tendered  by  the  officer  does  describe  by  reference,  and  would  be 
an  unstife  precedent.  At  any  rate,  its  adoption  could  not  be  required 
without  the  order  of  the  Lord  Chancellor  or  one  of  the  other  r*qft1 
♦functionaries  named  in  sect.  2.  Essex  v.  Baugh,  1  Y.  &  Coll.  L 
Ch.  R.  620, f  shows  that  a  deed  which  has  not  been  duly  registered  cannot, 
for  the  purpose  of  registration,  be  re-executed  with  fresh  witnesses. 

Lord  Campbell,  C.  J.  The  officer  had  no  right  to  reject  this  memorial, 
if  it  be  strictly  in  conformity  with  the  statute :  but  I  think  it  was  not  so, 
and  that  his  refusal  was  therefore  proper.  The  comparative  merits  of 
the  two  forms  need  not  be  determined ;  for  by  refusing  this  rule  we  do 
not  compel  the  party  to  adopt  the  form  proposed  by  the  officer.  I  have 
no  hesitation  in  saying  that  I  think  it  a  better  form  than  that  tendered 
for  registration :  still  I  do  not  found  my  judgment  on  that.  However 
long  the  form  which  was  tendered  may  have  been  in  use,  the  officer,  on 
finding  that  it  was  erroneous,  was  right  in  insisting  upon  a  perfect  com- 
pliance with  the  statute. 

Patteson,  J.  The  6th  section  speaks  of  the  lands,  &c,  "  contained 
in  such  deeds,"  which  are  to  be  expressed  "  in  such  manner  as  the  same 
are  expressed,  or  mentioned  in  such  deed,"  <<  or  to  the  same  effect." 
Now  the  description  in  this  assignment,  if  it  had  not  been  endorsed  on 
the  lease,  would  certainly  not  have  the  same  effect  as  the  description  in 
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the  memorial :  and,  if  the  effect  is  produced  by  means  of  the  reference, 
the  memorial  should  state  so. 

Wightman,  J.,  concurred.(a) 

Rule  discharged. 
*Qft9i  *^r  ^  J*™**  Attorney-General,  in  last  Trinity  term,  obtained 
J  a  rule  nisi  for  a  mandamus  to  the  Registrar  to  register  an  amended 
memorial  of  the  same  indenture  of  assignment:  the  difference  between  the 
amended  and  the  former  memorial  was,  that  the  amended  memorial  con- 
tained the  words  between  brackets  (anti,  pp.  976,  9T7),  and  omitted  the 
word  "  concerning."  It  was  stated  on  affidavit  "  that  the  said  memorial, 
as  altered,  not  only  expresses  and  mentions  the  tenements  and  heredita- 
ments conveyed  by  the  indenture  of  assignment  of  which  it  purports  to 
be  a  memorial,  and  the  name  of  the  only  parish,  within  the  county  of 
Middlesex,  in  which  the  same  are  lying  and  being,  precisely  as  the 
same  are  expressed  and  mentioned  in  the  indenture  of  lease  upon  which 
the  said  indenture  of  assignment  is  endorsed,  but  also  sets  out  the  same 
tenements  and  hereditaments  verbatim  as  in  the  said  indenture  of  assign- 
ment." Mr.  Rigge  deposed  that  he  had  refused  to  register  the  amended 
memorial  because  the  description  of  the  premises  assigned,  as  set  out  in 
the  memorial,  was  not  contained  in  the  assignment  to  be  registered ;  and 
the  lease  upon  which  the  assignment  was  endorsed,  and  which  contained 
the  description  inserted  in  the  memorial,  was  not  referred  to  with  any 
certainty  of  date,  names  of  parties,  or  other  particulars  to  identify  the 
same.  This  want  of  particularity  was  excused  by  an  affidavit  in  support 
of  the  rule,  by  reference  to  circumstances  which  it  was  alleged  by  the 
deponent  induced  him  to  apprehend  that  further  disclosure  might  expose 
the  lease  to  the  danger  of  forfeiture.  In  the  same  term,(6) 
*Qft«n  Otark  showed  cause.  The  memorial  is  still  imperfect.  *It 
J  gives,  certainly,  a  sufficient  description  of  the  premises ;  and  it 
appears  by  affidavit  that  this  description  is  taken  from  the  lease.  But 
the  lease  itself  is  not  registered  ;  and  registering  the  assignment  would 
not  be  equivalent  to  registering  the  lease ;  Honeycomb  v.  Waldron,  2 
Str.  1064 :  and  the  memorial  does  not  itself  state  that  the  description 
is  taken  from  the  lease ;  so  that  the  premises  are  not,  in  any  sense, 
described  in  the  same  manner  as  in  the  deed  to  be  registered. 

Sir  J.  Jervisy  Attorney-General,  and  Badeley,  contriL  tfhe  deed  of 
assignment  is  the  only  deed  to  be  registered ;  and  the  memorial  contains 
every  particular,  as  expressed  in  that  deed,  and  in  the  lease  therein  re- 
ferred to,  respecting  the  premises.  The  language  of  stat.  7  Ann.  c.  20, 
s.  6,  shows  the  anxiety  of  the  legislature  to  dispense  with  unnecessary 
disclosures;  2  Sugd.  Vend.  &  Pur.  971  (11th  ed.).  It  has  for  some 
time,  notoriously,  been  the  practice  of  the  Registrar  of  Middlesex  to  re* 
quire  a  fuller  memorial  than  the  statute  prescribes ;  9  Jarman's  Bythe 

(a)  Erl>  was  absent 

(a)  Jane  12th.    Before  Lord  Campbell,  C.  J.,  Coliridgb.  and  Erlb,  J«. 
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wood,  694,  note(a)  (3d  ed.),  Wilson  on  Registering  Deeds,  39.  [Lord 
Campbell,  G.  J.  The  assignment  is  not  an  instrument  complete  in 
itself;  it  is  endorsed  on  the  lease,  and  refers  to  it.]  The  lease  and  as- 
signment are  distinct  writings,  and  are  not  parts  of  the  same  convey- 
ance :  the  statute,  therefore,  does  not  authorize  a  reference  from  the 
assignment  to^e  lease  for  the  description  of  the  parcels ;  2  Sugd.  Vend. 
k  Pur.  973  (11th  ed.).  Cur.  adv.  vulU 

Patteson,  J.,  now  delivered  judgment. 

In  this  case  the  question  turns  upon  stat.  7  Ann.  *c.  20,  s.  6,  r<tQQd 
requiring,  &c,  (see  p.  979,  antfe.)  The  deed  to  be  registered  L 
was  an  assignment  of  a  lease,  endorsed  on  the  original  lease;  and 
the  description  of  the  premises  in  the  assignment  was  in  effect  "  the 
premises  comprised  in  the  within  written  lease."  In  the  lease  the 
description  of  the  premises  was,  in  effect,  "  all  that  brick  messuage  situate 
in  King  Street,  in  the  parish  of  Hammersmith."  In  the  memorial  ten- 
dered for  registration  the  description  of  the  premises  was,  in  effect,  thus 
given :  "  A  deed  of  assignment  assigning  a  brick  messuage,  situate  in 
King  Street,  in  the  parish  of  Hammersmith,  by  the  description  of  the 
premises  in  the  within  written  lease."  This  memorial  was  rejected,  as 
not  complying  with  the  clause  of  the  statute  above  set  out.  The  descrip- 
tion, "a  brick  messuage,  situate  in  King  Street,  Hammersmith,'-1  is  not 
contained  in  -the  deed  to  be  registered ;  and  there  is  no  statement  in  the 
memorial  showing  from  whence  it  was  obtained.  The  right  of  the  Regis- 
trar so  to  reject  is  now  brought  before  us  for  decision. 

The  applicant  for  the  mandamus  shows  by  affidavit  that  the  description 
of  the  "  brick  messuage,  situate  in  King  Street,  Hammersmith,"  was 
taken  from  the  original  lease  on  which  the  assignment  was  endorsed ; 
and  he  contends  that  it  may  therefore  be  assumed  to  be  a  correct  descrip- 
tion in  fact  of  the  premises  in  their  present  state.  But,  as  the  Registrar 
is  required  by  the  statute  to  see  that  the  memorial  expresses  the  lands 
contained  in  the  deed  in  such  manner  as  the  same  are  expressed  in  such 
deed,  or  to  the  same  effect,  it  would  be  a  departure  from  his  duty  to 
allow  the  memorial  to  express  the  lands  in  any  otber  manner ;  and.  he 
has  no  authority  to  try  by  affidavit  or  otherwise  whether  a  different 
manner  of  expressing  the  lands  from  that  contained  in  the  deed  *is  r*Q£c 
justified  either  by  the  actual  state  of  the  premises  or  the  contents  *• 
of  some  other  deed.  The  rejection  of  the  memorial  in  question  was 
therefore  right. 

We  do  not  intend  by  our  decision  to  require  that  any  particular 
form  of  memorial  should  be  adopted ;  but  the  form  offered  by  the 
Registrar  appears  to  us  to  comply  with,  and  not  to  exceed,  the 
requirement  of  the  statute.  In  the  case  of  a  second  deed  endorsed 
on  a  former  deed,  and  importing  by  reference,  the  description  of  the 
premises  from  the  former  deed,  it  appears  to  us  necessary  that  the  par- 
ticulars of  the  description  according  to  the  truth  should  be  given,  and 
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that  this  would  not  be  done  unless  the  dates  and  parties  to  both  deeds 
are  specified,  together  with  the  description  from  both  deeds.  In  such 
a  case  the  deed  to  be  registered  expresses  the  lands  by  reference  to 
another  deed ;  and  the  memorial  should  state  that  the  imported  descrip- 
tion is  taken  from  the  source  referred  to. 

We  do  not  see  that  any  weight  is  to  be  attached  to  tb#objection  that 
such  a  disclosure  might  lead  to  the  detection  of  an  invalidity  in  the 
title ;  for,  in  case  of  titles  so  situated,  we  are  not  aware  that  our  decision 
would  have  any  further  effect  than  requiring  assignments  to  be  made 
in  some  other  mode  than  by  deed  endorsed  importing  by  reference  a 
description  from  the  preceding  deed. 

This  being  an  application  against  a  public  officer,  imputing  to  him 
misconduct  in  his  office,  we  think  that  the  rule  should  be  discharged 
with  costs.  Rule  discharged  with  costs.(a) 

(a)  The  ewe  of  Trinity  term  and  the  vacation  ia  reported  by  H.  Davison,  Esq. 


END  OF  TMNtTY  VACATION. 


CASES 

ARGUED  AND  DETERMINED 

IN 

THE  QUEEN'S  BENCH, 

nr 

3toSja*lmaj8  €tm  anb  Saration, 

XIV.  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  in  this  Term  and  Vacation  were 
Lord  Campbell,  C.  J.  Wiqhtmaj*,  J. 

Coleridge,  J.  Erlb,  J. 


MEMORANDA. 

Lord  Cottenham,  in  last  Trinity  vacation,  resigned  the  Oreat  Seal. 
He  had,  before  his  resignation,  been  advanced  to  the  dignity  of  a  Vis- 
count and  Earl  of  the  United  Kingdom,  by  the  titles  of  Viscount  Crow- 
hurst  of  Crowhurst  in  the  county  of  Surrey,  and  Earl  of  Cottenham, 
of  Cottenham  in  the  county  of  Cambridge. 

Lord  Langdale,  Master  of  the  Rolls,  The  Vice  Chancellor  of  Eng- 
land, and  Mr.  Baron  Rolfe,  were  appointed  (June  19th)  Keepers  of 
the  Great  Seal.  # 

In  the  same  vacation  (July  15th),  the  Great  Seal  was  delivered  to  the 
Right  Honourable  Sir  Thomas  Wilde,  Lord  Chief  Justice  of  the  Court 
of  Common  Pleas ;  and  he  was  raised  to  the  dignity  of  a  Baron  of  the 
United  Kingdom  by  the  title  of  Baron  Truro,  of  Bowes  in  the  county 
of  Middlesex. 

♦Sir  John  Jervis,  Knight,  Her  Majesty's  Attorney-General,  r*qft7 
was  appointed  Chief  Justice  of  the  Court  of  Common  Pleas,  hav-  l- 
ing  first  been  called  to  the  degree  of  Serjeant  at  Law,  when  he  gave 
rings  with  the  motto  "  Venale  nee  auro"     He  was  afterwards  sworn  of 
th'«  Privy  Council. 
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-        -  .  • 

Sir  John  Romilly,  Knight,  Her  Majesty's  Solicitor-General,  was 
appointed  Attorney-General :  and 

Alexander  James  Edmund  Cockburn,  Esquire,  was  appointed  Solici- 
tor-General, and  received  the  honour  of  Knighthood. 

In  the  same  vacation  Sir  Launcelot  Shadwell,  Vice  Chancellor  of 
England,  died.  Mr.  Baron  Rolpe,  was  thereupon  appointed  to  the 
office  of  a  Vice  Chancellor  of  the  Court  of  Chancery  in  England,  and 
was  sworn  of  the  Privy  Council.  He  was  afterwards  raised  to  the 
dignity  of  a  Baron  of  the  United  Kingdom  by  the  title  of  Baron  C&as- 
worth,  of  Cranworth  in  the  county  of  Norfolk. 

In  the  ensuing  Michaelmas  term,  Samuel  Martin,  of  the  Middle 
Temple,  Esquire,  one  of  Her  Majesty's  Counsel,  was  appointed  a  Baron 
of  the  Court  of  Exchequer,  having  first  been  called  to  the  degree  of  Ser- 
jeant at  Law,  when  he  gave  rings  with  the  motto  "  Lahore"  He  after- 
wards received  the  honour  of  Knighthood. 

In  the  same  term  Mr.  Serjeant  Allen  and  Mr.  Serjeant  Wilkins  re- 
ceived patents  of  precedence  to  practise  within  the  bar,  and  to  take  rank, 
the  former  next  to  Kenneth  Macaulay,  Esquire,  the  latter  next  to  Mr. 
Serjeant  Allen. 

And  Robert  Miller,  of  the  Middle  Temple,  Esquire,  was  called  to  the 
degree  of  Serjeant  at  Law,  and  gave  rings  with  the  motto,  "  Honede 
niti" 


♦988]  *COBBETT  v.  HUDSON.(a)    Nov.  2. 

The  wife  of  a  plaintiff  cannot  claim  to  manage  the  cause  for  him  at  nisi  prim,  he  bein$ 
absent  and  in  custody. 

And,  where  the  Judge  refused,  in  such  a  case,  to  hear  the  wife  as  advocate,  and,  the  huhud 
not  appearing  in  person  or  by  attorney,  a  nonsuit  was  directed,  the  Court  refused  to  set  the  non- 
suit aside. 

But,  per  Lord  Campbell,  C.  J.,  in  an  application  directly  concerning  liberty,  as  motion  far  s 
habeas  corpus,  the  wife  may  be  heard  on  behalf  of  her  husband. 

This  was  an  action  against  the  keeper  of  the  Queen's  prison  for  a 
false  return  to  a  habeas  corpus.  On  the  trial,  before  Pollock,  C  B., 
at  the  last  Surrey  assizes,  the  plaintiff,  who  was  in*  custody,  did  not 
appear  by  either  counsel  or  attorney,  or  in  person  ;  but  his  wife  appeared, 
and  proposed  to  conduct  the  cause  on  his  behalf.  The  Lord  Chief  Baron, 
After  conference  with  Erlb,  J.,  refused  to  permit  this ;  and  the  plaintiff 
was  nonsuited,  no  one  appearing  to  represent  him. 

The  plaintiff  in  person  now  moved  that  the  nonsuit  might  be  set  aside, 
and  a  new  trial  had. 

Lord  Campbell,  C.  J.  We  cannot  say  that  the  Lord  Chief  Baron 
was  wrong  in  refusing  to  hear  the  wife  of  the  plaintiff  as  an  advocate. 
The  nonsuit  was  regular.     The  plaintiff  was  called,  and  appeared  neither 

(a)  Ex  part*  Cobbett,  ante,  p.  181,  note  (o). 
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by  counsel  or  attorney  nor  in  person  ;  but  his  wife  claimed  to  appear  for 
him.  The  question,  therefore,  is  whether,  as  of  right,  the  wife  of  a 
party  may  insist  on  appearing  on  his  behalf  in  a  civil  cause.  There  is 
no  such  rule  in  a  civil  suit.  The  first  day  I  sat  here,  Mrs.  Cobbett 
desired  to  make  a  motion  on  behalf  of  her  husband  for  a  habeas  corpus ; 
and  I  heard  her  without  the  smallest  scruple,  as  my  illustrious  prede- 
cessor Hale  heard  the  wife  of  John  Bunyan.(a)  On  *each  of  r*QftQ 
those  occasions  the  liberty  of  the  subject  was  in  question  ;  and  in  *~ 
such  a  case  great  inconvenience  might  arise  from  refusing  to  hear  the 
wife,  or  any  person,  on  behalf  of  the  party  who  was  under  restraint. 
But  a  proceeding  at  nisi  prius  is  very  different ;  there  can  be  no  similar 
necessity  there  for  the  wife's  appearance  as  counsel  to  conduct  the  cause 
for  her  husband.  There  would  at  leaot  be  opportunity  for  applying  to 
a  gentleman  of  the  bar ;  and  we  know  that  on  such  an  occasion  any 
member  of  the  bar  would  come  forward  without  an  honorarium,  and  see 
justice  done.  And  this  would  be  much  better  than  that  the  wife  of  a 
party  should  come  into  Court  to  wrangle  at  nisi  prius,  and  engage  in 
scenes  inconsistent  with  the  character  of  her  sex.  I  think  the  Lord 
Chief  Baron  and  my  brother  Erle  did  right. 

Coleridge,  J.     I  am  of  the  same  opinion,  and  for  the  same  reasons. 

Wightman  and  Erle,  Js.,  concurred.  Rule  refused. 

(a)  See  p.  181,  note  (c),  ante. 


♦ESTHER  ABERDEEN,  Executrix  of  ADAM  A«ERDEEN,  f    Q 
v.  JERDAN,  IRWIN,  and  AINSWORTH.   Nov.  5.      L  yyU 

An  annuity  was  granted  in  consideration,  as  the  deed  stated,  of  7002.  paid  at  the  time  to  the  grantor. 
The  grantor  owed  4002.  to  the  attorney,  who  prepared  the  deed  and  acted  for  both  parties 
in  the  annuity  transaction.  The  deed  was  executed  and  the  money  paid  by  the  grantee  at 
the  attorney's  office.  Just  before  execution,  the  attorney  (who  had  suggested  the  borrowing 
of  7002.  on  annuity)  took  the  grantor  aside,  and  told  him  that  the  delivery  of  the  money 
must  be  formally  done  to  make  the  thing  valid.  The  money  was  then  paid  to  the  grantor, 
on  his  executing  the  deed ;  but,  immediately  afterwards,  and  before  leaving  the  house,  the 
grantor,  at  the  attorney's  request,  paid  the  attorney  4002.  of  the  7002.,  in  discharge  of  the  4002. 
due  to  him,  and  of  costs  and  expenses  on  the  annuity  transaction.  The  grantor  afterwards 
stated  on  affidavit  that  he  could  not  have  left  the  house  without  making  this  payment 

Held,  that  such  payment  of  a  debt  and  expenses  bona  tide  due  was  not  a  retaining  or  return- 
ing of  the  consideration  money  within  stat  53  G.  3,  c  141,  s.  6,  and  did  not  affect  the  validity 
of  the  grant. 

Phipson  moved,  on  behalf  of  the  two  last  named  parties  (sureties), 
for  a  rule  to  show  cause  why  the  annuity  deed  and  warrant  of  attorney 
after  mentioned  should  not  be  delivered  up  to  the  defendants  to  be  can- 
celled, and  why  the  judgment  entered  up  on  the  warrant  of  attorney 
should  not  be  set  aside,  on  the  ground  that  part  of  the  purchase-money 
of  the  annuity  had  been  returned,  or  part  of  the  consideration  money 
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retained.     The  motion  was  made  on  the  affidavit  of  Jerdan,  which  con- 
tained the  following  among  other  statements. 

By  indenture  of  22d  April,  1842,  between  Jerdan  of  the  first  part, 
Irwin  and  Ainsworth  of  the  second  part,  and  the  testator  of  the  third 
part,  Jerdan  granted  to  the  testator  an  annuity  of  130/.  for  ninety-nine 
years  if  Jerdan  should  so  long  live :  and,  for  securing  payment,  Jerdan, 
Irwin,  and  Ainsworth  gave  their  warrant  of  attorney  of  the  same  date 
to  confess  judgment  against  them  or  either  of  them,  jointly  or  severally, 
for  1400Z.  and  costs  of  suit.  The  consideration  for  the  annuity  was 
♦QQ11  state(*  *n  tne  dee(*  t0  De  T00Z.  received  at  the  time  *by  Jerdan. 
J  A  memorial  (of  which  a  certified  copy  accompanied  the  affidavit) 
was  enrolled,  and  judgment  signed.  Aberdeen  died ;  and  his  executrix 
caused  the  judgment  to  be  revived  by  sci.  fa.  In  July,  1849,  Jerdan 
became  bankrupt,  having  paid  the  annuity  up  to  that  time.  The  sure- 
ties were  then  threatened  with  proceedings  to  enforce  payment  of  arrears. 
The  facts  on  which  the  sureties  grounded  this  motion  were  stated  as 
follows. 

Jerdan  deposed  "  that,  before  and  at  the  time  of  the  grant  of  tbe 
said  annuity,  the  said  Mr.  James  Gibbs,  then  of  42  Jermyn  street,  in 
the  county  of  Middlesex,  attorney  at  law,  and  who  is  mentioned  in  the 
said  memorial,  acted  as  the  attorney  both  of  this  deponent  and  of  the 
said  A.  Aberdeen  in  and  about  and  in  relation  to  the  grant  of  the  said 
annuity,  and  prepared  in  his  office  the  said  annuity  deed  and  warrant  of 
attorney.     That  deponent  at  that  time  was  indebted,  or  stood  indebted 
in  the  form  of  bills,  to  the  said  J.  Gibbs  in  the  sum  of  4002.  or  there- 
abouts upon  deponent's  acceptances  and  other  bills  of  exchange  to  which 
deponent  was  a  party ;  and  deponent,  to  the  best  of  his  recollection, 
says  that  the  said  J.  Gibbs  first  proposed  that  deponent  should  borrow 
700Z.  by  way  of  annuity  of  the  said  A.  A. :  and  deponent  says  that  said  A. 
A.  was  a  client  of  the  said  J.  Gibbs,  and  had  saved  money  in  the  service 
(he  believes)  of  Lord  Foley.     That  the  said  J.  Gibbs  acted  as  solicitor 
to  both  parties  in  the  transaction  of  the  said  annuity,  which  was  com- 
pleted at  the  office  of  the  said  J.  Gibbs,  he  being  present  at  that  com- 
pletion.    That,  just  before  the  said  deed  of  annuity  and  warrant  of 
attorney  were  executed,  the  said  J.  Gibbs  called  this  deponent  alone 
into  another  room  at  his  said  house  42  Jermyn  Street,  and  stated  to 
♦0U91  deponent tnafc  tne  delivery  of  the  money  must  be  formally  done 
-*  to  make  the  thing  valid :  and  that,  upon  returning  into  the  said 
office  of  the  said  J.  Gibbs  where  the  said  A.  Aberdeen  was,  the  said  deed 
of  annuity  and  warrant  of  attorney  were  formally  executed  by  depo- 
nent, and  attested  by  the  witnesses  mentioned  in  the  said  memorial ; 
and  the  700 J.  was  then  formally  handed  over  to  deponent  in  Bank  of 
England  notes  by  the  said  J.  Gibbs ;  but  deponent  says  that,  immedi- 
ately afterwards,  and  before  deponent  left  the  said  J.  Gibbs 's  house,  he, 
deponent,  at  the  request  of  the  said  J.  Gibbs,  gave  back  to  him  the  sum 
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of  4002.  out  of  the  said  sum  of  7001.  so  received  by  deponent,  in  pay- 
ment of  the  said  acceptances  and  bills  of  exchange  held  by  said  J. 
Gibbs,  and  upon  which  deponent  was  liable ;  and  also  in  payment  of 
the  costs  and  expenses  in  relation  to  the  said  annuity  transaction.  Says 
that  he  only  took  away  with  him  out  of  the  said  sum  of  700Z.  so  received 
by  deponent  as  the  consideration  for  the  said  annuity  the  sum  Of  3001. : 
and  deponent  most  positively  says  that  deponent  could  not  have  left  the 
said  J.  Gibbs's  house  without  first  satisfying  the  said  J.  Gibbs  his  said 
demand  on  the  said  bills  of  exchange  upon  his  claim  against  deponent 
on  the  said  bills  being  paid  and  satisfied  out  of  the  said  sum  of  7002., 
the  consideration  for  the  said  annuity  so  nominally  handed  over  to  depo- 
nent, and  also  the  said  expenses  attending  the  preparation  of  the  said 
securities." 

Phipson  contended  that,  under  these  circumstances,  the  4002.  had,  in 
effect,  been  returned  or  retained,  within  the  meaning  of  stat.  53  G.  3, 
c.  141,  s.  6,  and  that  the  seeming  payment  of  it  to  Jerdan,  coupled  with 
the  ^subsequent  transaction,  was  a  mere  juggle.  [Coleridge,  J.  r*Qqo 
What  evidence  is  there  of  a  contrivance  with  Aberdeen  ?]  The  '- 
grantee  is  answerable  for  the  act  of  his  agent :  Williamson  v.  Goold,  1 
Bing.  234  (E.  G.  L.  R.  vol.  8),  is  an  authority  as  to  this,  and  on  the 
case  generally.  [Erle,  J.  The  decision  there  turned  upon  the  nature 
of  the  charges  made  by  Howard  and  Gibbs  in  the  particular  case.  If 
the  party  who  pays  and  receives  back  is  not  only  agent,  but  actual 
creditor  in  propria  person^,  and  says  "  now  pay  me,"  is  the  grantee 
answerable  ?]  Where  the  transaction  is  merely  a  colour  for  paying  less 
than  the  nominal  consideration,  it  makes  no  difference  that  the  money  is 
formally  handed  over  and  remains  a  short  time  in  die  grantor's  hands. 
[Wightman,  J.  What  line  do  you  draw  as  to  time  ?  Suppose  he  has 
the  money  two  hours.]  Gorton  t\  Ghampneys,  1  Bing.  287  (E.  C.  L. 
R.  vol.  8),  is  another  strong  authority;  and  Col  ton  v.  Porter,  2  Bing. 
370  (E.  C.  L.  R.  vol.  9)  :(a)  was  decided  soon  after,  in  conformity  with  it. 
[Lord  Campbell,  C.  J.  In  Gorton  ».  Champneys  the  sum  taken  back 
was  not  considered  a  bon&  fide  debt.  Erle,  J.  The  transaction  was  a 
complicated  mystery,  and  seemed  a  fraud  of  the  firm  which  took  back 
the  money.  Wightman,  J.  You  do  not,  here,  suggest  bad  faith  or 
exorbitancy.]  The  money  was  not  really  handed  over;  or,  if  not 
retained,  it  was  returned.  [Lord  Campbell,  C.  J.  The  return  meant 
by  the  statute  must  be  without  consideration,  not  for  an  actual  debt.] 
The  application  here  is  by  sureties,  who  are  entitled  to  the  most  favour- 
able consideration  which  circumstances  will  admit. 

♦Lord  Campbell,  C.  J.     The  Court  cannot  hold  that  all  grants  r+qq4 
of  annuity  in  which  Howard  and  Gibbs  are  the  agents  must  be  *- 
set  aside.     We  must  look  at  the  particular  statements  in  every  case. 

(«)  Finley  v.  Gardner,  6  B.  A  C.  165  (E.  C.  L.  R.vol.  13),  wualio  decided  on  th  3  authority  of 
Williamson  «.  Goold  and  Gorton  v.  Champneys. 
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There  was  no  return  of  the  purchase  money  within  the  statute,  if  a  just 
debt  was  voluntarily  discharged  out  of  that  sum.  And  there  was  no 
retainer,  because  the  whole  was  paid  to  the  grantor.  The  transaction 
was  only  a  voluntary  payment  of  a  debt  by  him.  There  will  be  no  rule. 
Coleridge,  Wightman,  and  Erle,  Js.,  concurred.    Rule  refused.(a) 

(a)  Mention  was  made,  daring  the  argument,  of  Bland  v.  Lord  Alvanley,  decided  in  thii  Court 
in  Trinity  vacation,  1849 ;  but  the  case  was  said  to  be  unreported,  and  was  not  further  nvticvd. 
There  a  motion  was  made  to  set  aside  an  annuity  deed,  on  the  ground  that  part  of  the  eoandcrv 
tion  money  had  been  returned.  Sir  J.  Jerri*,  Attorney-General,  and  Jfaynard  showed  cau«,  in 
Hilary  term  (January  29th,)  1849,  before  Lord  Denman,  C.  J.,  Pattssoh,  Colkridgk,  and  Wight- 
man,  Js.;  and  Sir  F.  Theaigtr,  Butt,  and  PtStndwf  supported  the  rule.  The  Court  took  time  for 
consideration,  until  Trinity  vacation  1849,  when  the  rule  was  made  absolute,  on  the  grouod  taa*  • 
the  grantee,  after  paying  the  purchase  money,  had  received  back  2332.,  claimed  by  him  as  a  debt 
from  the  grantor,  but  not  mentioned  in  the  memorial  as  part  of  the  debt  or  consideration  for 
which  the  annuity  was  granted.  This  sum,  which  the  grantor  acknowledged  to  be  due  from  hia 
to  the  grantee,  was  the  amount  of  two  years'  premiums  which  the  grantee  had  paid  to  keep  up 
a  policy  of  insurance  on  the  life  of  the  Duke  of  Beauford.  The  grantee  held  the  policy  ai  put 
of  his  security  for  a  debt  of  3000/.  due  to  him  from  the  grantor  for  money  lent,  and  which  fonntd 
part  of  the  consideration  of  the  annuity.  The  judgment  (delivered  by  Pattksow,  J.,  Julj  »ib. 
1849),  was  aa  follows,  as  to  this  point 

"  In  April  1848,  an  intimation  was  given  by  the  defendant  to  the  plain  tiff's  executors,  that  he  wa» 
desirous  to  redeem  what  remained  (1050/.)  of  an  annuity  granted  many  years  before,  on  receiving 
back  certain  policies  of  insurance  on  the  life  of  the  defendant  and  of  the  Duke  of  Beaufort  hi*  rarvtv. 
The  executors  asserted  that  they  were  under  no  obligation  to  return  the  policies,  the  grant*  «f 
the  annuity  having  paid* the  premiums,  and  being  in  fact  the  assignee  of  the  policies,  which  were 

deposited  in  the  Master's  office  for  the  purpose  of  an  amicable  Chancery  •suit  In  dte 
*995]    voluminous  affidavits  there  is  a  contradiction  as  to  the  payment  of  the  premium!  bj  the 

defendant  or  by  Mr.  Bland."  "The  consideration  on  the  face  of  the  memorial  and  m 
the  deed,  is  an  existing  debt  of  3000/.  to  Mr.  Bland,  secured  by  a  biU  of  exchange  overdue,  and 
a  judgment  on  a  warrant  of  attorney,  which  bill  of  exchange  was  cancelled,  and  on  which  judi 
ment  satisfaction  was  entered  ;  and,  further,  5000/.  in  bank  notes.  A  policy  on  the  life  of  tie 
Duke  of  Beaufort  had  been  effected  in  respect  of  that  previous  debt  of  30001. ;  and  Bland  hjd 
paid  two  years'  premium  on  it,  amounting  to  233/.  Both  Ford  and  Lord  Alvanley  swear  uuu 
at  the  time  of  the  execution  of  the  annuity  deed  in  question,  Bland  claimed  to  be  repaid  tUt 
233/.,  and  that  notes  to  that  amount  were  returned  to  him  at  the  time,  being  part  of  the  identical 
notes  which  he  had  'just  handed  to  the  defendant  in  payment  of  the  50001.  This  was  in  Mir 
1836.  Bland  is  dead ;  and  Mr.  Harrison  bis  attorney  (who  however  was  not  present  ax  this 
transaction),  also  died  just  before  the  motion  was  made.  The  fact,  however,  is  distinctly  swuni 
to,  and  according  to  all  the  authorities,  would  bring  the  case  within  the  sixth  section  of  th« 
act.    The  rule  must  therefore  be  absolute,  to  set  aside/'  Ac. 


LLOYD  v.  HOWARD.  Nov.  6- 

Assumpsit  by  endorsee  against  acceptor,  averring  an  endorsement  by  drawer  to  M.  and  dj 

M.  to  plaintiff.     Pleas,  traversing  the  endorsements. 
The  jury  found  that  the  drawer  wrote  his  name  on  the  bill  and  handed  it  to  M.,  that  H. 

might  get  it  discounted,  which  was  not  done ;  and  that  plaintiff  received  it  from  M,  when 

overdue,  and  without  consideration. 
Held,  that  there  was  no  endorsement  by  drawer  to  M.,  and  that  defendant  was  entitled  to  fcav* 

tho  verdict  entered  for  him  on  the  issue  as  to  that  endorsement,  plaintiff  not  being  a  boci 

fide  holder. 
StmbU,  per  Lord  Campbell,  C.  J.,  that,  if  plaintiff  had  been  a  bona  fide  holder  before  maturity, 

defendant  would  have  been  precluded,  as  against  him,  from  requiring  further  proof  of  a  prfc# 

endorsement  than  the  proof  of  handwriting;  and  that,  on  this  supposition,  the  issue  as  to  M.'i 

endorsement  ought  to  have  been  found  for  plaintiff. 

Assumpsit  against  the  acceptor  of  a  bill  of  exchange,  drawn  by  one 
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Chichester,  payable  to  his  order,  by  him  endorsed  to  one  Milton,  and 
by  him  endorsed  to  the  plaintiff.  Pleas :  traversing  1.  defendant's 
acceptance ;  2.  Chichester's  endorsement  to  Milton ;  3.  Milton's  en- 
dorsement to  plaintiff.     On  which  traverses  issues  were  joined. 

On  th#  trial,  before  Wightman,  J.,  at  the  Middlesex  ^sittings 
after  Michaelmas  term,  1849,  the  jury,  in  answer  to  questions 
from  the  learned  Judge,  found  that  the  bill  was  drawn  by  Chichester 
and  accepted  by  defendant ;  that  Chichester  wrote  his  name  on  the  bill, 
making  it  payable  to  the  order  of  Milton,  and  handed  it  to  him  that  he 
might  get  it  discounted :  and  that  Milton  never  did  get  it  discounted, 
but  wrote  his  name  on  it,  and  handed  it  to  the  plaintiff  without  value 
and  after  it  was  overdue.  The  learned  Judge  directed  the  verdict  to  be 
entered  for  the  plaintiff  on  the  first  issue,  and  for  the  defendant  on  the 
second  and  third  issues. 

Shee>  Serjt,  in  last  Hilary  term,  obtained  a  rule  nisi  for  a  new  trial 
on  the  ground  of  misdirection. 

Keane,  in  this  term  (November  4th),  showed  cause.  The  averment 
of  an  endorsing  does  not  mean  a  mere  writing  of  the  name  on  the  back 
of  the  bill,  nor  even  a  writing  of  the  name  and  handing  over  the  bill, 
but  a  transfer  by  endorsement  of  the  property  in  the  bill ;  Marston  v.  Allen, 
8  M.  &  W.  494,f  Bell  v.  Lord  Ingestre,  12  Q.  B.  317  (E.  C.  L.  R.  vol. 
64).  Here  no  property  passed  either  to  Milton  or  to  the  plaintiff;  it 
would  have  been  so  held  in  an  action  of  trover;  Goggerley  v.  Cuthbert, 
2  New  Rep.  170.  The  facts  found  would  have  been  a  defence  under 
the  old  general  issue.  It  is  said,  however,  that,  since  the  New  rules, 
this  defence  should  be  pleaded  specially  by  way  of  confession  and  avoid- 
ance of  the  endorsement.  No  such  plea  could  be  framed  so  as  not  to  be 
open  to  a  special  demurrer,  as  being  an  argumentative  traverse,  of  the 
endorsement;  Jones  v.  Corbett,  2  Q.  B.  828  (E.  C.  L.  R.  vol.  42).  Had 
the  plaintiff  been  a  bona*  fide  holder  for  value,  there  could  have  been 
no  defence ;  but  he  *took  the  bill  overdue  and  without  value,  rj|eQQ- 
which  distinguishes  the  present  case  from  Hayes  v.  Caulfield,  5  *• 
Q.  B.  81  (E.  C.  L.  R.  vol.  48),  and  Musgrave  v.  Drake,  5  Q.  B.  185 
(E.  C.  L.  R.  vol.  48). 

Sheey  Serjt.,  and  Hawkins,  contriL  There  is  no  controversy  as  to 
the  principles,  but  only  on  their  application.  An  endorsement  consists 
in  writing  the  name  and  delivering  tne  bill  with  intent  to  pass  the  pro- 
perty. The  facts  here  should  have  been  pleaded,  confessing  an  intent 
to  pass  the  property,  and  avoiding  it  by  alleging  that  the  supposed 
transfer  was  fraudulent,  or  without  consideration.  The  plaintiff  could 
then  have  traversed  the  alleged  fraud.  On  the  facts  as  found,  it  is  clear 
that  Milton  intended  to  transfer  the  property  to  the  plaintiff,  for  an  im- 
proper purpose  it  is  true,  and  in  a  manner  which  might  have  furnished 
ground  for  a  plea ;  but  still  there  was  an  endorsement  in  fact.  And 
Chichester  also  intended  to  give  Milton  dominion  over  the  bill.    [Erle, 
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J.  According  to  the  finding  of  the  jury,  Chichester  wrote  Milton's 
name  on  it,  and  gave  it  to  him  for  a  special  purpose  not  complied  with, 
namely,  to  get  it  discounted.  It  was  no  more  intended  to  give  Milton 
property  in  it,  than  to  give  a  servant  property  in  a  check  with  which  he 
is  sent  to  the  bank  to  get  money.]  If  the  plaintiff  had  been  a*bon&  fide 
endorsee  from  Milton,  he  would  clearly  have  been  entitled  to  recover; 
yet,  if  the  direction  be  correct,  he  would  have  been  defeated  on  the 
traverse  of  the  endorsement  to  Milton.  [Lord  Campbell,  C.  J.  A 
bon&  fide  holder  of  a  bill  of  exchange  may  make  title  through  a  person 
*QQKl  w^°  ^as  none>  through  a  thief,  for  instance ;  yet  that  does  not 
■■  *make  the  thief  an  endorsee.  Here  the  jury  find  that  the  plain- 
tiff is  not  such  a  holder ;  and  the  facts  would  no  doubt  have  formed  * 
good  defence  under  the  old  plea  of  Non-assumpsit  There  is  some  diffi 
culty  in  the  question  whether  we  can  get  at  the  justice  of  the  case  on 
these  pleadings.]  Cur.  adv.  wit. 

Judgment  was  now  given  as  follows. 

Lord  Campbell,  C.  J.  In  this  case  the  defendant  clearly  had  a 
defence,  good  both  in  law  and  in  justice ;  but  we  doubted  whether  there 
was  a  proper  plea  to  raise  it ;  and  on  that  point  took  time  to  consider. 
I  am  happy  to  think  that  on  one  issue  at  least  the  defendant  is  entitled 
to  retain  his  verdict,  as  there  was  no  endorsement  from  Chichester,  the 
drawer  of  the  bill,  to  Milton.  Had  the  plaintiff  taken  the  bill  before  it 
was  due,  for  value,  and  without  notice,  so  as  to  be  a  bon&  fide  holder,  he 
might  have  sued  the  acceptor  and  recovered ;  and  I  think  the  defendant 
in  that  case  could  not  have  entered  into  the  question  how  Milton  got  the 
bill  from  Chichester;  for  bills  are  by  the  law  merchant  negotiable;  and 
the  bonfi  fide  holder,  who  takes  before  the  bill  is  due,  for  value  and  with- 
out notice,  may  recover  without  further  proof  of  a  prior  endorsement 
than  by  proving  the  handwriting.  But  here  the  jury  have  found  that 
the  bill  was  taken  by  the  plaintiff  from  Milton  when  it  was  overdue,  and 
without  consideration :  therefore  he  took  it  subject  to  the  equities  and 
disabilities  attaching  on  it  in  the  hands  of  the  person  from  whom  he 
took  it :  for,  as  Lord  Ellenborough  expressed  it,  the  bill  came  to  him 
♦QQQT  disgrace<J.  For  these  reasons,  *on  which  I  speak  for  myself 
-*  alone,  I  think  that  the  plaintiff  was  bound,  on  the  traverse  of 
the  endorsement  to  Milton,  to  prove  such  an  endorsement  as  Milton 
himself,  if  plaintiff,  must  have  proved ;  for  the  plaintiff  stands  in  the 
shoes  of  Milton. 

Now,  as  between  Milton  and  Chichester,  the  alleged  endorser,  there 
was  no  endorsement.  An  endorsement  requires  that  there  shall  be  a 
delivery  of  the  bill  with  an  intent  to  make  the  person  to  whom  it  is  en- 
dorsed owner  of  the  bill ;  a  party  to  the  bill ;  and  transferee  of  the  pro- 
perty in  it.  There  is  no  endorsement  if  the  holder  merely  writes  on  the 
bill  a  direction  to  pay  it  to  another  person,  and  the  other  person  gets 
possession  without  the  holder's  consent.     Nor  is  there  any  endorsement, 
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though  the  holder  give  that  person  possession  of  the  bill,  if  the  delivery 
be  merely  for  a  collateral  purpose,  and  without  the  intention  to  make 
him  transferee  of  the  property  in  the  bill.  In  the  present  case  the 
facts  as  between  Chichester  and  Milton  were  of  this  kind.  Therefore 
I  think  there  was  no  endorsement  from  Chichester  to  Milton ;  and  the 
verdict  on  the  second  issue  was  rightly  found,  and  ought  not  to  be  disturbed. 

On  the  other  issue  I  have  considerable  doubts ;  for  Milton  did  intend 
to  give  the  plaintiff  a  title  to  the  bill,  and  to  make  him  a  party  to  it, 
and  to  give  him  a  right  of  action  on  it:  so  that,  as  between  Mi] ton  and 
the  plaintiff,  there  was  an  endorsement.  But,  if  the  defendant  consents, 
as  he  probably  will,  to  enter  the  verdict  for  the  plaintiff  on  the  third 
issue,  it  will  be  unnecessary  to  decide  this  point.  The  defendant  will 
then  be  entitled  to  retain  his  verdict  on  the  second  issue ;  and  the  rule 
will  be  discharged. 

♦Coleridge,  J.,  having  been  absent  at  the  time  of  the  argu-  r*innft 
ment,  on  account  of  ill  health,  expressed  no  opinion.  L 

Wightman,  J.  It  appeared  on  the  trial  that  Chichester,  the  drawer 
of  this  bill,  wrote  his  name  on  the  bill,  and  handed  it  to  Milton  for  a 
special  purpose,  which  was  not  complied  with ;  and  that  Milton  trans- 
ferred it  to  the  plaintiff  after  it  was  due,  and  without  value.  And  the 
question  is,  whether  those  facts  warranted  in  law  the  verdict  entered 
for  the  defendant  on  the  second  and  third  issues.  As  to  the  second 
issue,  the  law  is  explained  by  the  cases  cited  in  the  argument.  As  the 
plaintiff  was  not  a  bonfi,  fide  taker  for  value,  he  cannot  make  title  to  the 
bill  through  Chichester's  endorsement  to  Milton,  unless  that  was  a  valid 
endorsement.  And  a  delivery  of  a  bill  for  a  special  purpose  not  per- 
formed is  not  an  endorsement.  There  is  more  doubt  as  to  the  other 
issue.  If  it  were  necessary  to  decide  on  it,  I  am  much  inclined  to  say 
that  the  disability  in  Milton  prevents  what  took  place  from  being  an  en- 
dorsement by  him.  But,  if  the  defendant  is  content  to  keep  his  verdict 
on  one  only  of  these  issues,  this  need  not  be  decided. 

Erle,  J.  Chichester  delivered  the  bill  to  Milton  for  the  purpose  of 
getting  it  discounted.  To  constitute  an  endorsement,  it  is  essential,  not 
only  that  the  holder  should  write  on  the  bill,  but  also  that  he  should 
intend  to  pass  the  property.  What  took  place  here  was  a  delivery  to 
Milton  as  a  bailee  to  fulfil  a  special  purpose  for  Chichester  in  whom  the 
property  was  to  remain.  I  see  nothing  which  could  have  prevented 
*Chicbester  froln  demanding  back  the  bill  from  Milton  at  any  ~^  nm 
moment,  if  he  had  wished  it.  It  is  unnecessary  to  enter  on  the  ^ 
other  question. 

Rule  discharged;  defendant  consenting  that  the  verdict  should  be 
entered  for  plaintiff  on  the  third  issue.(a) 

(a)  Reported  by  C.  Blackburn,  Esq. 
See,  m  to  the  aboro  case,  Barber  v.  Richards,  6  Exch.  63. 

It  u  not  competent  for  a  party  to  discredit  a  witnes*  called  and  examined  by  him,  by  ask- 
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ing  him  whether  he  had  not  made  statements  37;  Stockton  *.  Demath,  7  Watts,  30;  Brawn  % 

apon  another  occasion  contradictory  to  the  tea-  Osgood,  12  Shop.  505;  Wolfe  v.  Haven,  1  Gill, 

timony  which  he  had  given :   The   People  v.  84. 

Safford,  5  Denio,  112 ;  Hunt  v.  Fish,  4  Barbour,  Unless  he  be  a  subscribing  witness  whom  bs 

324.  is  obliged  to  eall:  Dennett  v.  Dow,  5  Shep.  19. 

A  party  cannot  impeach  the  character  of  bis  A  party  who  has  cross-examined  a  witness 

own  witness,  bnt  he  may  prove  by  other  wit-  may  impeach  him,  unless  he  has  tntredaced 

nesses  that  the  account  he  gives  is  not  correct:  new  matter  in  the  cross-examination :  Peopbi 

Lawrence  v.  Barker,  5  Wend.  301 ;  Winston  v.  v.  Moore,  15  Wend.  419;  Lewis  *.  Hodgdoa,  5 

Moseley,  2  Stew.  137 ;  Farr  t\  Thompson,  Cheves,  Shep.  267. 


ADAMS  v.  ANDREWS.    Nov.  7. 

If  a  party,  on  the  trial  of  a  caose,  tenders  a  bill  of  exceptions,  he  cannot  more  for  a  new  trial 
on  a  point  which  might  have  been  included  among  the  grounds  of  exception  unless  the  sill 
of  exceptions  be  first  abandoned. 

Case  for  disturbance  of  plaintiff  in  ois  pew.  The  declaration  stated 
that  plaintiff  was  possessed  of  a  messuage,  &c,  in  the  parish  of  East 
Moulsey  in  Surrey,  and  inhabited  and  dwelt  therein  with  his  family, 
and  by  reason  thereof  had  of  right  for  himself  and  his  family  inhabit- 
ing, &c,  the  use  and  benefit  of  a  certain  pew  in  the  parish  church  of 
E.  M.  aforesaid,  to  hear  and  attend  divine  service,  &c,  as  to  the  said 
messuage  belonging,  &c.     Tet,  &c. 

Pleas.  1.  Not  guilty.  Issue  thereon.  2.  That  plaintiff  had  not  for 
himself  and  his  family  inhabiting,  &c,  the  use  and  benefit  of  the  said 
pew  in  the  declaration  mentioned,  in  manner,  &c.  Conclusion  to  the 
country.  Issue  thereon.  There  were  other  pleadings  which  it  is  unne- 
cessary to  state.(a) 

On  the  trial,  before  Erle,  J.,  at  the  Guildford  Summer  assizes,  1850, 
the  pew  was  described  in  evidence  as  forming  a  kind  of  wing  to  the 
*1  oooi  cnurch>  extending  *from  the  church  wall,  on  the  south  side,  into 
"•*  the  churchyard :  it  was  above  the  level  of  the  church  floor,  and 
was  entered  from  the  churchyard ;  and  there  was  no  passage  from  the 
pew  into  the  church.  At  the  close  of  the  plaintiff's  case.  Chamber*,  for 
the  defendant,  contended  that  the  evidence  did  not  support  the  aver- 
ment in  the  declaration  that  the  pew  was  in  the  church ;  it  being,  in 
fact,  in  the  churchyard,  and  only  communicating  with  the  church  by  an 
opening  in  the  wall.  The  learned  Judge  held  that  there  was  evidence 
of  its  being  part  of  the  church.  He  also  ruled  other  poifits  in  the  plain- 
tiff's favour,  on  two  of  which  the  defendant's  counsel  tendered  a  bill  of 
exceptions.  (6)     Verdict  for  plaintiff. 

(a)  Fee  Adams  v.  Andrews,  ante,  p.  2P4. 

(b)  The  exceptions  were :  That  his  Lordship  directed  that  the  jury  might,  upon  the  evidence, 
find  a  faculty  giving  the  plaintiff  a  right  to  the  pew.  and  that  it  was  not  necessary,  for  that  par- 
pose,  that  any  search  for  a  faculty  should  be  proved.  2.  That  his  Lordship  directed  the  jar/ 
that  the  evidence  of  a  (liwturbance  on  the  11th  February,  1849,  after  service  of  notice  on  that 
day,  was  evidence  whereon  they  ought  to  find  for  the  plaintiff  upon  the  issue  on  the  first  plea  to 
the  new  assignment. 
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Chambers  now  moved  for  a  new  trial,  on  the  ground  of  misdirection 
by  the  learned  Judge  in  leaving  the  case  to  the  jury  on  the  question 
whether  or  not  the  pew  was  in  the  church.  A  bill  of  exceptions  is  de- 
pending, but  not  on  this  point.  The  present  motion,  therefore,  may  be 
made,  reserving  the  bill  of  exceptions.  [Lord  Campbell,  C.  J.  I  itever 
knew  it  done.  Coleridge,  J.  How  can  it  be  done,  consistently  with 
the  practice  in  handing  up  a  bill  of  exceptions  ?]  In  2  Archb.  Prac. 
1324  (8th  ed.),  it  is  laid  down  that,  <<  Where  a  bill  of  exceptions  has 
been  tendered,  the  Court  will  never  grant  a  new  trial  upon  the  same 
point  of  law,  unless  the  *party  consent  to  waive  such  a  bill ;  but  r+inno 
they  will  on  some  other  point ;"  and  Crotty  v.  Price  (a)  is  cited.  *■• 
[Lord  Campbell,  C.  J.  A  bill  of  exceptions  supposes  a  writ  of  error.] 
The  excepting  party  may  suspend  his  writ  of  error.  The  modern  prac- 
tice is  so.  [Lord  Campbell,  C.  J.  It  is  a  practice  I  should  not  like  to 
encourage.  It  tends  to  multiplication  of  costs.]  The  further  proceed- 
ing in  error  may  be  saved  by  it.  [Lord  Campbell,  C.  J.  If  the  point 
you  now  propose  taking  is  a  point  of  law,  you  go  a  step  beyond  the  case 
of  Crotty  t;.  Pricei(a)  There  the  defendant  was  heard  on  affidavits  only. 
Your  point,  as  I  understand,  might  have  been  included  in  the  bill  of 
exceptions.  If  it  could,  then,  as  at  present  advised,  I  think  we  ought 
*not  to  hear  it  on  motion ;  and,  if  the  Court  concur  with  me,  I  r<c1  ftn . 
am  disposed  to  lay  down  that  rule]  The  defendant's  sug-  *- 
gestion  bere  was,  that  the  pew,  as  described,  was  not  in  the  parish 
church,  but  was  an  excrescence.  [Erle,  J.  I  think  that  might  have 
been  matter  of  exception.  If  a  man  has  a  pew  built  on  a  piece  of  the 
churchyard,  as  this  was,  I  think  it  may  be  a  question  of  law  whether 
such  a  pew  is  part  of  the  church  or  not.  Lord  Campbell,  C.  J.,  to 
Chambers.  Then,  unless  you  abandon  your  bill  of  exceptions,  we  can- 
not hear  you.] 
Per  Curiam.(b)  Rule  refused. 

(a)  In  Crotty  v.  Price  and  Telfer,  Q.  B.  Trinity  T.  1841,  the  Action  was  against  the  defendants, 
partners  in  a  contract  for  certain  works,  as  acceptors  of  bills  of  exchange.  The  acceptance  was 
given  by  Price,  who  suffered  judgment  to  go  by  default.  Telfer  defended  the  action,  and  con- 
tended that  the  acceptance  was  given  without  authority,  there  being  an  express  stipulation  in 
the  deed  of  partnership  against  drawing  bills  to  bind  the  partnership  without  a  written  consent. 
Wightman,  J.,  who  tried  the  cause  (at  Guildhall,  after  Easter  term,  1841),  ruled  that,  notwith- 
standing this  stipulation,  it  was  for  the  jury  to  say  whether  a  party,  unacquainted  with  the 
clause,  might  not  have  had  reason  to  presume,  from  facte  which  had  been  proved,  that  the  bills, 
in  question  were  accepted  under  the  partnership  authority.  A  verdict  having  been  given  for  the 
plaintiff,  Piatt  moved  (May  25th,  1841,  before  Lord  Dkxmak,  C.  J.,  Pattksox,  Williams,  and 
Wightman,  Js.),  for  a  new  trial  on  the  ground  of  misdirection,  and  likewise  on  affidavit  of  facts 
not  known  to  the  defendant  at  the  time  of  the  trial.  It  appeared  that  a  bill  of  exceptions  had 
been  tendered  on  the  above  mentioned  ruling.  Lord  Dbnman,  C.  J.,  said :  "  Tou  cannot  move 
for  a  new  trial  and  have  a  bill  of  exceptions  on  the  same  point :"  and  Piatt  then  said,  that  he 
would  reserve  his  bill  of  exceptions,  and  move  on  the  affidavits  only.     A  rule  nisi  was  granted. 

In  2  Archbold's  Practice,  1324,  above  referred  to,  the  case  is  cited  from  5  Jurist,  434,  where 
the  marginal  abstract  is :  "  Though,  where  a  bill  of  exceptions  has  been  tendered,  the  Court  will 
not  entertain  a  motion  for  a  new  trial  on  the  ground  of  misdirection,  unless  the  bill  of  exceptions 
be  abandoned ;  it  will  grant  a  rule  for  a  new  trial  on  another  and  different  ground  without  such 
condition." 

(6)  Lord  Campbell,  C.  J.,  Wightmak,  Coleridge,  and  Erlk,  Js. 

vol.  xv. — 74 
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REMMETT,  Esq.,  v.  LAWRENCE  and  NICOLL.    Nov.  8. 

If  the  sheriff  return,  to  *  fl.  fa.  in  an  action  hy  R.  against  W.,  that  he  has  aeixed  goods  of  W., 
under  a  fi.  fa.  upon  a  prior  judgment  recovered  by  L.  against  W.y  and  R.  then  brings  an 
action  for  a  false  return,  and  for  not  seizing  the  goods  under  R.'s  writ,  and  the  sheriff  pleads 
Not  Guilty,  and  other  pleas  in  denial  of  the  seizure  of  W.'s  goods  under  R.'s  writ,  and  of  there 
having  been  goods  of  W.  which  might  hare  been  seised  under  R/s  writ,  the  sheriff  is  sot 
estopped  from  showing,  under  such  picas,  that  the  goods  seized  did  not  in  fact  belong  to  W. 

Per  Erlb,  J.  Where  a  declaration  by  an  execution  creditor  against  the  sheriff  complains  that 
goods  of  the  execution  debtor  have  been  seized  under  plaintiff's  ft.  fa.  and  a  false  return 
made,  and  the  defendant  denies  such  seizure,  the  defendant  supports  his  issue  by  proof  that, 
at  the  time  of  the  seizure,  he  had  in  his  hands  a  fi.  fa.  under  a  prior  judgment  obtained  by 
another  party  against  the  same  debtor.  For,  although  the  sheriff  is,  in  strictness,  considered 
to  seize  goods  under  all  the  writs  in  his  hands  at  the  time,  he  does  not  do  so  in  the  sense  of 
such  a  declaration  and  traverse,  which  point  to  a  seizure  available  under  plaintiff's  writ. 

If  a  sheriff  has  seized  goods  at  a  time  when  he  holds  two  writs  of  fi.  fa.  upon  judgments  at  tie 
suit  of  two  different  parties,  and  the  plaintiff  obtaining  the  second  judgment  brings  an  action 
against  the  sheriff  for  a  false  return :  Quart,  whether  such  plaintiff  may,  on  proof  that  the 
first  party's  judgment  was  fraudulent,  insist  that  the  seizure  was  under  his  writ  only. 

Case.  The  first  count  stated  that  the  plaintiff  recovered,  by  judg- 
ment in  the  Queen's  Bench,  against  one  John  Webb  and  others,  892. 12*., 
*1  nn VI  damages  *and  costs ;  that  plaintiff,  on,  &c,  prosecuted  a  fi.  fa. 
J  out  of  the  said  court,  directed  to  the  sheriff  of  Middlesex,  to 
levy  the  said  sum,  with  interest  from  that  day,  returnable  immediately 
after  execution,  &c. ;  which  writ  was  endorsed  to  levy  89Z.  12*.,  and  2Z. 
for  the  writ,  and  interest,  &c. ;  and,  so  endorsed,  was  delivered  to  the 
now  defendants,  who  then,  and  until  and  at  the  execution,  were  sheriff 
of  Middlesex,  to  be  executed.  By  virtue  of  which  writ,  defendants,  so 
being  sheriff,  afterwards,  to  wit,  on  4th  January,  1850,  within  their 
bailiwick,  seized  and  took  in  execution  goods  of  the  said  J.  Webb,  of 
great  value,  to  wit,  51/.  3#.  6d. ;  and  thereupon  and  before  the  commit- 
ting, &c,  to  wit,  on,  &c,  Sir  John  Patteson,  Knight,  one  of  the  jus- 
tices of  the  Queen's  Bench,  ordered  defendants  to  return  the  writ;  of 
which,  &c.  (notice  to  defendants).  Breach :  that  defendants,  so  being 
sheriff,  not  regarding,  &c,  but  contriving,  &c,  after  the  seizing  and 
order,  to  wit,  on,  ic,  falsely  and  deceitfully  returned  to  the  said  Court, 
&c,  "  that,  by  virtue  of  a  certain  other  writ  of  fi,  fa.,  before  then  deli- 
vered to  the  defendants,  to  wit,  on"  4th  January,  13  Vict.,  "for  execu- 
tion against  the  goods  and  chattels  of  the  said  J.  Webb,  in  their,  the 
defendants',  bailiwick,  at  the  suit  of  one  Robert  Lowndes,  for  135/.  debt 
and  80/.  10*.  damages,  together  with  interest,  as  therein  mentioned, 
they,  the  defendants,  caused  to  be  seized  and  taken  in  execution  the  said 
goods  and  chattels  of  the  said  J.  W.  in  their  said  bailiwick,  so  seized 
and  taken  in  execution  by  virtue  of  the  said  first  mentioned  writ  aa 
aforesaid."  By  means  of  which  plaintiff  was  deprived  of  obtaining  the 
moneys  endorsed  on  the  writ,  or  any,  &c,  which  are  still  wholly  unpaid, 
ftc. ;  and  is  likely  to  lose,  &c. 
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♦Count  2.  Recital  as  before,  down  to  the  delivery  of  the  writ  r+inofi 
to  the  sheriff:  And,  although  there  then,  and  afterwards,  and  *- 
whilst  the  said  last-mentioned  writ  remained  in  full  force,  were  divers 
goods  and  chattels  of  great  value,  to  wit,  of  the  value  of  512.  3*.  6d., 
of  the  said  J.  Webb,  within  the  bailiwick,  whereof  defendants  could  and 
might  and  ought  to  have  seized  and  taken  in  execution,  under  and  by 
virtue  of  the  ]»st-mentioned  fi.  fa.,  as  such  sheriff  as  aforesaid,  whereof, 
&c,  (notice  to  defendants) :  yet  the  defendants,  so  being,  &c,  not  regard 
ing,  &c,  but  contriving,  &c,  to  deprive  plaintiff  of  the  said  part  of  the 
said  moneys  so  endorsed,  &c,  and  directed  to  be  levied  as  aforesaid, 
such  part,  &c,  amounting  to  a  large  sum  of  money,  to  wit,  51Z.  3#.  6a., 
and  of  the  means  of  obtaining  the  same,  did  not  nor  would,  within  a 
reasonable  time  for  that  purpose  (such  time  having  elapsed  before  the 
commencement  of  this  suit),  seize  and  take  in  execution  the  last-men- 
tioned goods  and  chattels,  or  any,  &c,  under  or  by  virtue  of  the  last- 
mentioned  writ  of  fi.  fa.,  but  wholly  neglected,  &c. :  And  defendants 
afterwards,  and  before  the  commencement  of  this  suit,  to  wit,  on,  &c, 
returned  the  said  last-mentioned  writ  to  the  said  Court  of  our  said  Lady 
the  Queen,  in  pursuance  of  an  order  before  then,  to  wit,  on,  &c,  made 
by  Sir  John  Patteson,  &c.  By  means  of  which  premises  plaintiff  has 
been  deprived  of  the  moneys  so  directed  to  be  levied,  which  are  still 
wholly  unpaid,  &c,  and  is  likely  to  lose,  &c. 

Pleas.     1.  Not  Guilty. 

2.  To  1st  count.  That  defendants  did  not,  by  virtue  of  the  said  writ 
of  the  plaintiff,  seize  or  take  in  execution  any  goods  of  the  said  J.  Webb, 
in  manner,  &c. 

*3.  To  1st  count,  so  far  as  relates  to  the  alleged  falsity  of  the  r#1  nn7 
return.     That  defendants  did,  by  virtue  of  a  certain  other  writ  *- 
of  fi.  fa.  before  then  delivered  to  defendants,  cause  to  be  seized  and 
taken  in  execution  the  goods  and  chattels  of  the  said  J.  Webb,  in  manner 
and  form  as  defendants  in  their  said  return  have  alleged. 

4.  To  the  2d  count.  That  there  were  no  goods  or  chattels  of  the 
said  J.  Webb  within  the  bailiwick  of  defendants,  as  such  sheriff,  which 
they  could  or  might  or  ought  to  have  seized  or  taken  in  execution  under 
or  by  virtue  of  the  said  fi.  fa.  in  the  second  count  mentioned,  as  such 
sheriff  as  aforesaid,  in  manner,  &c. 

Issues  to  the  country  were  joined  on  all  the  pleas. 

On  the  trial,  before  Erle,  J.,  at  the  last  Surrey  assizes,  the  plaintiff 
proved  the  seizure  by  the  defendants  after  the  issuing  of  his  writ,  and 
the  return  as  alleged  in  the  first  count ;  and  that,  upon  hearing  of  the 
seizure  under  the  alleged  prior  execution  of  Lowndes,  plaintiff  gave 
notice  to  the  sheriff  that  he  disputed  the  validity  of  Lowndes's  judgment 
and  execution,  and  claimed  to  be  entitled  to  the  amount  to  be  made  of 
the  goods  under  his  own  writ.  The  sheriff  offered  to  pay  the  proceeds 
to  the  present  plaintiff,  upon  receiving  an  indemnity :  but  none  was  given. 
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Evidence  was  produced  at  the  trial,  on  the  part  of  the  plaintiff,  to  show 
that  Lowndes's  judgment  was  fraudulent.  One  witness  called  by  the 
plaintiff  was  a  female,  who  went  by  the  name  of  Webb,  and  was  supposed 
to  be  John  Webb's  wife :  but  she  deposed  that  she  was  not  married,  and 
that  all  the  goods  seized  belonged  to  her,  and  not  to  John  Webb.  The 
plaintiffs  counsel  contended  that  the  defendants  were  estopped,  by  their 
*l  OOftl  return»  fr°m  denying  that  the  *goods  seizedjbel^nged  to  John 

J  Webb.  The  learned  Judge  was  of  opinion  that  there  was  no 
such  estoppel,  and  desired  the  jury  to  say :  first,  whether  the  goods  seised 
belonged  to  John  Webb ;  secondly,  whether  Lowndes's  judgment  was 
fraudulent :  and,  the  jury  having  answered  the  first  question  in  the  nega- 
tive, and  the  second  in  the  affirmative,  he  directed  the  verdict  to  be 
entered  for  the  defendants  on  all  the  issues,  except  so  much  of  the  issue 
on  the  first  plea  as  related  to  the  first  count,  and  on  that  for  the  plain- 
tiff: and  leave  was  given  to  the  plaintiff  to  move  to  enter  a  verdict  for 
him  on  the  issues  found  against  him. 

Prentice  now  moved  to  enter  a  verdict  for  the  plaintiff  on  the  issues 
found  for  the  defendants,  and  also  for  a  new  trial  on  the  ground  of  mis- 
direction.(a) 

The  issues  upon  the  first,  second,  and  fourth  pleas  have  been  entered  for 
the  defendants  on  the  ground  of  the  jury  having  found  that  the  goods 
seized  were  not  the  property  of  Webb.  But  the  sheriff  was  estopped,  by 
his  return,  from  alleging  this.  As  a  general  rule,  there  can  be  no  aver- 
ment by  parties  to  an  action  against  the  sheriff's  return  in  that  action, 
though,  in  another  action,  the  return  is  only  primfi  facie  evidence  between 
parties  other  than  the  sheriff.  As  against  himself,  it  is  conclusive  in  any 
proceeding ;  Watson,  On  the  Office  of  Sheriff,  95,  (2d  ed.),  citing  Shaw 
v.  Simpson,  1  Ld.  Rajm.  184.  [Lord  Campbell,  C.  J.  If  the  allega- 
*1  Often  t*on  ^e  *unneces8ar7*  &  tne  sheriff  concluded  by  alleging  an 

-■  immaterial  fact  ?]  The  fact  is  not  immaterial  here ;  for  the 
return,  without  that  allegation,  is  unmeaning.  In  Field  v.  Smith,  2  M. 
k  W.  388,f  where  the  sheriff  returned  fieri  feci,  but  in  fact  the  goods 
had  been  assigned  by  the  execution  debtor  under  the  Insolvent  Debtors' 
Act  before  the  return,  the  Court  of  Exchequer;  distinguishing  the  case 
from  Brydges  v.  Walford,  6  M.  &  S.  42,  held  that  he  was  concluded  by 
his  return  from  setting  up  a  defence  under  the  assignment.  [Erle,  J. 
There  he  returned  that  he  had  the  money  under  the  writ.]  The  ques- 
tion raised  by  the  defence  was,  as  here,  whether  the  goods  seised 
belonged  to  the  execution  debtor.  [Lord  Campbell,  C.  J.  To  say 
that  a  sheriff  is  bound  by  returning  that  he  has  the  money  is  a  very 
different  proposition  from  saying  that  he  is  bound  by  whatever  he  alleges 
by  way  of  special  excuse.]     He  ought  to  have  returned  Nulla  bona:  the 

(a)  He  moved  also  for  judgment  non  obstante  the  verdict  on  the  issue  on  the  third  pies,  n  tbs 
event  of  the  other  issues  on  the  first  count  being  entered  for  tJe  plaintiff:  but  it  became  1 
sary  to  decide  on  this  part  of  the  motion. 
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traverse  would  then  have  been  supported.  The  sheriff  is  bound  by  his 
representation,  as  between  himself  and  the  execution  creditor,  upon  the 
principle  established  in  Pickard  v.  Sears,  6  A,  &  E.  469  (E.  C.  L.  11. 
vol.  33),  and  Gregg  v.  Wells,  10  A.  &  E.  90  (E.  C.  L.  R.  vol.  37). 
Then,  next,  the  goods  were  seized  under  the  plaintiff's  writ  and  not 
under  Lowndes's.  The  judgment  at  the  suit  of  Lowndes,  being  fraudu- 
lent, constituted  no  defence  under  this  action ;  and  the  case  must  be 
taken  as  if  there  had  been  no  writ  at  all  in  the  former  action ;  Imray  v. 
Magna y,  11  M.  &  W.  267  :f  and  that  is  in  accordance  with  the  language 
of  the  Court  in  Scarfe  v.  Halifax,  7  M.  k  W.  288,  291.f  But,  even  if 
this  be  not  so,  on  the  issue  upon  the  second  plea  the  verdict  ought  to  be 
for  the  *plaintiff;  because,  even  if  Lowndes's  execution  had  r^inirt 
priority,  the  seizure  was  under  all  the  writs  which  were  in  the  *- 
sheriff's  hands  at  the  time.  The  authorities  on  this  point  are  collected 
in  1  Chitt.  Archb.  591  (8th  ed.). 

Lord  Campbell,  C.  J.  When  a  proper  opportunity  arises,  I  should  like 
to  have  the  case  of  Infray  v.  Magnay,  11  M.  &  W.  267, f(a)  reconsidered. 
I  do  not  give  any  opinion  against  that  decision :  but  I  should  not  wish 
to  be  bound  by  it;  for  it  appears  to  put  the  sheriff  in  a  position  subject- 
ing him  to  serious  injury.  But  on  this  occasion  we  are  not  called  upon 
to  give  an  opinion  upon  the  point  which  was  in  question  there.  The 
main  question  here  is,  whether  the  sheriff  was  estopped  by  having 
returned  that  he  had  taken  the  goods  of  Webb.  Now,  if  he  had  returned 
that  he  had  taken  Webb's  goods,  and  had  them  in  his  hands  for  want  of 
buyefte,  he  would  have  been  estopped  from  denying  that  the  goods  were 
Webb's.  But  that  he  does  not  return:  he  makes  an  argumentative 
return  of  Nulla  bona,  and  gives  as  an  excuse  that  he  had  seized  the 
goods  of  Webb  at  the  suit  of  Lowndes.  That  does  not  estop  him  from 
showing  that  he  was  mistaken  in  dealing  at  all  with  the  goods  as  belong- 
ing to  Webb :  there  is  a  clear  distinction  between  an  excuse  like  this  and 
a  return  that  the  sheriff  holds  the  goods  of  the  execution  debtor.  It 
then  turns  out  that  in  fact  the  goods  are  not  Webb's :  the  defendant 
therefore  is  absolutely  entitled  to  the  verdict  on  material  issues  upon 
each  count ;  and  the  rule  must  be  refused. 

Patteson,  J.  It  is  conceded  that,  if  the  defendant  had  returned 
Nulla  bona,  he  might,  although  he  had  *seized  goods  as  belong-  o^-m 
ing  to  the  debtor,  have  shown  that  they  did  not  belong  to  the  *- 
debtor  in  fact.  What  he  does  return  is,  that  the  goods  which  he  has 
taken  as  belonging  to  the  debtor  were  bound  by  a  prior  execution. 
What  is  there  in  that  to  prevent  him  from  showing  that  the  goods  were 
taken  by  mistake,  and  did  not  belong  to  the  debtor  at  all  ?  It  is  not  as 
if  he  had  said  that  he  had  taken  the  goods,  and  held  them  subject  to 
the  plaintiff's  writ :  it  is  no  more  than  saying,  I  have  the  goods  which  I 
conceived  to  be  the  debtor's,  but  I  cannot  apply  them  to  your  debt.    This 

(a)  See  Chriitophenon  v.  Burton,  3  Exch.  16Q»f 

3D 
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case,  therefore,  leaves  untouched  the  question,  which  was  raised  in  Imray 
v.  Magnay,  11  M.  &  W.  267,f  how  far  the  sheriff  is  bound  to  take  notice 
that  a  prior  judgment  is  fraudulent.  Upon  that  point  we  need  give  no 
opinion  here,  as  we  do  not  think  the  sheriff  is  estopped. 

Erle,  J. (a)  In  reality  this  is  an  action  against  the  sheriff  for  not 
satisfying  the  plaintiff's  debt  out  of  the  goods  which  he  has  seized :  and 
the  sheriff's  answer  is,  that  the  seizure  is  not  available  for  the  plaintiff's 
execution,  because  the  goods  were  seized  under  a  writ  at  the  suit  of 
Lowndes,  and  are  held  for  him.  That  is  information  which  it  was  not 
essential  to  the  sheriff  to  give :  and  he  is  not  prevented,  by  giving  it, 
from  showing  that  the  goods  did  not  belong  to  the  execution  debtor.  I 
think,  further,  that,  although  the  sheriff  seized  under  all  the  writs  which 
he  held,  yet  the  doctrine  on  that  subject  must  not  be  considered  to  pre- 
vent him  from  traversing  the  allegation  of  seizure  in  answer  to  a  decla- 
ration like  this ;  because  the  plaintiff's  assertion  is  that  the  goods  were 
*10191  8e*ze(*  80  M  to  k©  liable  to  *his  writ.  As  to  the  question, 
J  whether  the  sheriff  was  bound  to  notice  tBat  the  prior  execution 
was  fraudulent,  this  case  certainly  shows  that  such  a  doctrine  throws 
great  difficulty  on  the  sheriff.  He  finds  a  very  intricate  state  of  cir- 
cumstances ;  he  is  threatened  if  he  does  not  pay  over  the  proceeds ;  he 
offers  to  do  so  upon  being  indemnified ;  but  he  is  required  to  go  on  at 
his  peril,  under  liability  to  an  action,  from  which  he  is  relieved  only  by 
the  accident  of  having  seized  goods  not  belonging  to  the  execution 
debtor.  Rule  refused. 

(a)  Coleridge,  J.,  had  left  the  Court  • 


The  QUEEN  v.  The  Commissioners  for  the  Improvement  of  HIGH 
and  LOW  HARROGATE.     Nov.  9 

To  exempt  property  from  poor  rate  as  being  devoted  to  public  purposes,  it  is  not  sufficient  that  it 
produces  no  benefit  to  the  occupiers  individually,  and  that  the  occupation  is  in  some  degree 
beneficial  to  the  whole  public,  yielding  additional  benefit  also  to  a  limited  district  or  commu- 
nity :  the  benefit  must  be  exclusively  public. 

An  act,  4  A  5  Vict  e.  xvi.,  "  for  improving  certain  parts  of  the  township  of"  "  High  and  Low 
Harrogate,"  and  for  protecting  the  mineral  springs  there,  Ac,  recited  that  many  visiters  resorted 
to  those  places,  and  that  "it  would  be  of  great  advantage  to  the  inhabitants"  "and  to  the 
public  at  large"  if  provisions  were  made  as  after  mentioned.  By  subsequent  clauses,  Com- 
missioners were  appointed  for  carrying  the  act  into  effect  within  defined  boundaries,  compre- 
hending parts  only  of  several  township? :  the  mineral  springs  were  vested  in  the  Commissioners, 
for  the  purpose  of  regulation  and  protection ;  and  they  were  empowered  to  extend  and  alter  the 
buildings  over  the  springs;  to  lock  up  the  springs,  giving  the  public  free  access  between  cer- 
tain hours ;  to  build  a  pump  room,  and  to  make  a  limited  charge  on  persons  frequenting  the 
said  room  and  buildings ;  to  flag  and  repair  footways  in  all  streets  within  the  limits ;  to  make 
and  repair  sewers  under  the  streets;  to  widen  and  improve,  light  and  cleanse  them,  to  regu- 
late the  buildings  therein,  and  to  abate  nuisances j  and  they  were  authorized  to  cause  the  dirt, 
ashes,  and  rubbish,  except  such  as  occupiers  should  reserve  for  their  own  use,  to  be  remored 
from  any  house  within  the  limits,  at  such  time  and  manner  as  they,  the  Commissioners,  should 
appoint  They  were  further  empowered  to  erect  a  market  for  the  sale  of  provisions,  to  set  up 
weighing  machines,  license  and  regulate  hackney  ooaches,  appoint  constables,  Ac.    And  they 
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were  enabled,  for  the  purposes  of  the  act,  to  lay  rates  on  the  occupiers  of  lands,  houses,  Ae., 
within  their  district 

The  Commissioners  carried  these  provisions  into  effect,  and  built 'a  pump  room,  which  yielded 
them  a  profit,  the  whole  of  which  was  applied  to  the  purposes  specified  in  the  act,  and  to  no 
others. 

Held,  that  the  Commissioners  were  rateable  to  the  poor  rate  of  the  township  in  which  the  pump 
room  was  situate,  as  beneficial  occupiers  of  the  room,  the  profits  not  being  exclusively  appro- 
priated by  the  act  to  public  purposes. 

On  appeal  by  the  above  named  Commissioners  against  a  rate  for  the 
relief  of  the  poor  of  the  township  of  Pannal  in  the  West  Riding  of  York- 
shire, the  sessions  *confirmed  the  rate,  subject  to  the  opinion  r*-in-iq 
of  this  Court  upon  the  following  case.  ** 

The  rate  in  question  was  laid  upon  the  Commissioners  as  occupiers 
and  owners  of  a  pump  room  situate  in  the  township  of  Pannal,  built 
under  the  powers  of  stat.  4  &  5  Vict.  c.  xvi.,(a)  under  which  also  the 
Commissioners  are  constituted  for  carrying  the  act  into  execution.  It 
is  a  public  act,  and  to  be  considered  part  of  this  case. 

The  pump  room  was  built  in  1842,  and  has  ever  since  been  open  to 
and  used  by  the  public  on  the  terms  specified  by  the  89th  section  of  the 
said  act ;  and  every  person  has  been  entitled  to  use  it  on  those  terms. 
By  the  88th  section  provision  is  made  for  a  free  pump  outside  the  pump 
room ;  and  such  free  pump  was  made  when  the  pump  room  was  built, 
and  has  always  since  been  used  by  those  who  desired  it,  without  any 
payment  whatsoever  by  them.  Ever  since  the  opening  of  the  pump 
room,  the  Commissioners  have  held  it  in  their  own  hands,  except  for 
about  two  years  next  before  the  making  the  said  rate,  when  it  was  let 
at  a  yearly  rental  of  4452.  to  a  Mr.  Fletcher  as  tenant  to  them.  During 
his  occupation  he  was  rated  in  respect  of  it ;  but  neither  before  nor  since 
his  tenancy  were  the  Commissioners  ever  rated  until  the  rate  appealed 
against  was  made. 

It  is  admitted  that  several  of  the  townships  included  within  the  limits 
of  the  act  had  been  lighted  with  gas  by  a  company,  for  which  lighting 
the  said  gas  company  *have  been  paid  by  the  said  Commis-  r*1ft14 
eioners;  and  that  the  other  purposes  of  the  act  had  been  carried  *- 
out  in  each  of  the  said  townships ;  and  that  all  moneys  coming  to  their 
hands  as  Commissioners,  either  from  the  pump  room  or  any  other  source, 
have  been  applied,  throughout  the  whole  of  the  townships  and  parts  of 
townships  included  within  the  limits  of  the  act,  to  the  purposes  specified 
in  the  act  and  no  others  whatever :  and  neither  the  Commissioners  as  a 
body,  nor  any  one  of  them  personally,  have  or  has  received,  or  do  or 
does  or  can  receive,  any  profit,  advantage  or  benefit  whatsoever  from 
the  moneys  coming  to  their  hands  in  virtue  of  their  office. 

There  are  parts  of  several  townships  within  the  limits  of  the  act  and 
the  jurisdiction  of  the  Commissioners,  but  not  the  whole  of  any  one. 

(a)  Local  and  personal,  public :  "  For  improving  certain  parts  of  the  townships  of  Bilton  with 
Harrogate  and  Pannal,  called  High  and  Low  Harrogate,  in  the  West  Hiding  of  the  county  of 
Y«-\  ;  for  protecting  the  mineral  springs  and  regulating  the  stinted  pasture  in  the  said  townships." 
Fur  the  clauses  material  to  the  case,  see  p.  1021,  note  (a),  post. 
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About  one-twentieth  of  the  township  of  Pannal  is  included  within  those 
limits ;  but  the  said  township  of  Pannal  is  several  miles  distant  from 
other  townships  which  are  within  the  limits  of  the  act. 

On  these  facts  the  counsel  for  the  appellants  contended  that  the 
Commissioners  had  no  beneficial  occupation  of  the  pump  room,  for  that 
the  profits  were  solely  applicable  to  public  purposes,  and  had  been  so 
applied.  The  Court  of  Quarter  Sessions  decided,  in  favour  of  the 
respondents,  that  the  purposes  specified  in  the  act  were  not  public  and 
beneficial,  so  as  to  exempt  the  Commissioners  from  such  rate.  If  the 
Court  of  Queen's  Bench  should  be  of  opinion  that  they  were  right  in  so 
deciding,  then  the  rate  was  to  be  confirmed ;  otherwise  to  be  quashed. 

Pathley  and  Overend,  in  support  of  the  order  of  sessions.  The  occu- 
*1 01  *n  Pat*on  Dere  *s  beneficial :  the  purposes  *are  not  public.  The 
-"  property  is  vested  in  the  Commissioners  by  sect.  87.  Sect  88, 
89  show  the  use  to  be  made  of  the  wells ;  sect.  89  imposes  a  charge  to  be 
paid  to  the  Commissioners*  They  have  also  the  regulation  of  the  build- 
ings in  -  the  streets ;  sects.  102  to  107.  Besides  the  funds  raised  by 
payment  in  respect  of  the  use  of  the  wells,  they  may  make  a  rate,  the 
produce  of  which  vests  in  them ;  sects.  168,  170.  Under  sect  136 
they  may  build  a  market-house.  It  will  be  argued  that  the  profit  arising 
from  the  exercise  of  these  powers,  and  these  applications  of  the  funds, 
is  not  a  benefit  accruing  to  the  Commissioners  themselves.  If  that  were 
a  reason  for  not  rating  them,  there  would  never  be  a  rate  upon  mere 
trustees.  In  Governors  of  the  Bristol  Poor  v.  Wait,  5  A.  &  E.  1  (E. 
C.  L.  R.  vol.  31),  the  governors  were  held  rateable  as  occupiers  of  a 
building  devoted  merely  to  the  maintenance  and  employment  of  the 
poor.  [Coleridge,  J. '  That  is,  the  poor  of  a  district  different  from 
that  in  which  the  building  was.]  The  benefit  here  is  not  common  to  all 
the  inhabitants  of  the  township  in  which  the  rate  is  laid.  In  Regina  r. 
Wallingford  Union,  10  A.  &  E.  259  (E.  C.  L.  R.  vol.  37),  the  guardians 
of  an  union  were  held  rateable  for  a  workhouse  for  the  poor  of  the 
union,  which  comprehended  the  parish  in  which  the  workhouse  was,  and 
for  which  the  rate  was  made.  [Erlb,  J.  In  Rex  v.  The  Commissioners 
for  lighting  Beverley,  6  A.  &  E.  645  (E.  C.  L.  R.  vol.  33),  the  Com- 
missioners  seem  to  have  been  exempted  on  the  ground  that  they  would 
have  to  rate  the  parish  for  all  which  they  had  to  pay  to  the  poor,  and 
therefore  the  poor  rate  on  them  was  useless.]  That  was  so :  but  the 
same  result  could  not  follow  here.  Regina  t».  Badcock,  6  Q.  B.  787  (E.  C. 
*10161  **"  B-  v°l-  61)i  resembles  this  case  very  closely.  *There  trus- 
-"  tees  were  to  apply  the  rents  of  land  to  the  maintenance  of  the 
market  and  lighting  the  town  of  Taunton,  and  the  surplus  (which  in  fact 
never  arose)  to  apprenticing  the  children  of  poor  people :  it  was  held 
that  they  were  rateable  for  the  land :  the  reason  of  the  decision  appears 
to  have  been  that  not  the  whole  public,  but  only  a  limited  portion,  was 
interested  in  the  purposes  to  which  the  funds  were  applied :  and  that  L« 
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the  case  here.  So,  in  Regina  v.  Overseers  of  Longwood,  13  Q.  B.  116, 
Commissioners  for  supplying  water  to  Huddersfield  were  held  rateable 
for  reservoirs  applied  to  the  purpose  of  such  supply  and  of  compensation 
to  mill-owners  injured  by  the  water  works,  though  the  statute  under 
which  they  acted  prohibited  them  from  using  the  proceeds  for  any  pur- 
poses but  those  of  the  statute.  The  principle  of  public  interest  is  applied 
very  restrictedly.  It  was  held,  in  Rex  v.  Antrobus,  2  A.  &  E.  788  (E 
C.  L.  R.  vol.  29),(a)  that  the  public  was  not  interested  in  the  question 
whether  the  county  of  Cheshire  or  the  county  of  the  city  of  Chester 
was  bound  to  execute  persons  capitally  convicted.  Another  instance  is 
Rex  v.  The  Mayor,  4c,  of  York,  6  A.  &  E.  419  (E.  C.  L.  R.  vol. 
33).  [Lord  Campbell,  C.  J.  How  do  you  define  "  public  purpose  ?"] 
It  is  incumbent  on  the  other  side  to  do  that :  the  general  rule  is  that 
occupation  subjects  to  rate.  The  Court  has  generally  abstained  from 
laying  down  a  rule.  But  for  the  present  purpose,  no  benefit  can  be 
public,  any  part  of  which  is  confined  to  a  particular  class,  or  to  a  limited 
district  of  the  place  for  which  the  rate  is  raised.  By  sect.  92  of  stat. 
5ft  6  W.  4,  c.  76,  the  funds  which  are  the  subject  of  the  enactment 
benefit  the  whole  borough ;  and  therefore  *borough  property 
was  not  rateable  before  stat.  4  &  5  Vict  c.  48 ;  Regina  v.  Ex- 
minster,  12  A.  &  E.  2  (E.  C.  L.  R.  vol.  40).  So  whatever  benefits  a 
whole  county,  and  a  harbour  which  benefits  all  the  Queen's  subjects, 
have  been  deemed  instances  of  application  to  a  public  purpose.  But 
the  occupiers  of  a  public  bridge,  if  the  tolls  are  in  any  way  or  to  any 
extent  applicable  to  private  purposes,  are  rateable;  Regina  v.  The 
Blaekfriars*  Bridge  Company,  9  A.  &  E.  828  (E.  C.  L.  R.  vol.  36). 
Here  the  townships,  the  detached  parts  of  which  form  the  district,  extend 
widely  beyond  it.  The  land  in  question  was  rateable  before  the  act 
passed. 

Pickering  and  (?.  Hardy,  contri.  All  the  purposes  of  this  occupa- 
tion are  public,  and  beneficial  to  the  public  at  large.  The  duties  imposed 
on  the  Commissioners  are  of  a  public  character :  and  they  have  no  dis- 
cretion as  to  the  employment  of  their  funds.  [Lord  Campbell,  C.  J. 
It  is  a  fiduciary  obligation.]  The  cases  of  Governors  of  the  Bristol 
Poor  v.  Wait,  5  A.  &  E.  1  (E.  C.  L.  R.  vol.  81),  Regina  v.  Wallingford 
Union,  10  A.  &  E.  259  (E.  C.  L.  R.  vol.  37),  and  Regina  v.  Overseers 
of  Longwood,  13  Q.  B.  116,  differed  from  the  present^  because  in  those 
the  benefit,  though  of  a  public  nature,  accrued  only  to  particular  bodies 
of  the  public.  Here  all  the  enactments  are  for  the  general  benefit. 
The  preamble  shows  the  intention ;  free  access  to  the  springs  is  provided 
for  all  persons,  without  payment;  the  clauses  for  prevention  of  nui- 
sances, for  paving,  lighting,  and  establishing  a  market  place,  are  for 
public  advantage,  in  the  widest  sense.  The  "  streets'*  placed  under  the 
care  of  the   Commissioners  included  (by  the  interpretation   elause, 

(a)  Bee  p.  703-5. 

vol.  xv.— 75  8  d  2 
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*imai  *8,  %*&)  a^  tne  PUD''C  way8  an(*  places  within  the  limits  of  the 
J  act.  No  benefit  accrues  to  any  one  after  the  public  purposes 
are  satisfied.  The  case,  therefore,  is  within  the  principle  of  Rex  v.  The 
Commissioners  of  Salter's  Load  Sluice,  4  T.  R.  730.  [Lord  Campbell, 
C.  J.  The  actual  application  of  the  money  would  not  decide  the  ques- 
tion. You  have  to  show  that  all  the  purposes  to  which  it  can  be  applied 
are  public.  Is  that  so,  under  sect.  123,  for  instance  ?]  That  clause 
empowers  the  Commissioners  to  cause  the  streets  to  be  cleansed  and 
watered,  "  and  the  dirt,  ashes,  and  rubbish,  except  any  such  as  shall  be 
reserved  by  the  occupiers  for  their  own  use,  to  be  removed  from  any 
house  or  premises  within  the  limits  of  this  act,  at  such  time  and  in  such 
manner  as  they  shall  appoint."  The  surveyors  of  the  highways  would 
be*  ultimately  bound  to  perform  this  duty  if  the  Commissioners  were  not. 
[Lord  Campbell,  C.  J.  If  the  matter  to  be  removed  amounted  to  a 
nuisance,  the  householder  would  be  liable.  The  clause  relieves  him  from 
expense  and  trouble.  I  point  out  this  enactment  as  a  specimen.  There 
are  others  which  give  a  particular  advantage  to  persons  in  the  district] 
Sect.  123  gives  no  direct  relief  to  individuals  in  any  case  short  of  actual 
nuisance.  The  possible  private  advantage  is  incidental  to  a  public 
advantage.  The  argument  now  suggested  would  have  been  available  in 
Rex  v.  The  Commissioners  for  lighting  Beverly,  6  A.  &  E.  645  (E.  C. 
L.  R.  vol.  33),  where,  however,  the  property  was  held  to  be  exempt.  In 
Regina  v.  Overseers  of  Longwood,  13  Q.  B.  116,  the  principal  object  of 
the  undertaking  was  not  public,  though  the  local  act  contained  clauses 
*miQl  ^or  tne  PUD^C  benefit*  In  Regina  v.  The  *Mayor,  &c,  of  Liver- 
1Uiyj  pool,  9  A.  &  E.  435  (E.  C.  L.  R.  vol.  36),  and  Regina  v.  Ex- 
minster,  12  A.  &  E.  2  (E.  C.  L.  R.  vol.  40),  where  the  exemption  pre- 
vailed, it  might  have  been  contended  as  justly  as  here  that  the  benefits 
enjoyed  were,  in  effect,  local ;  for  they  must  have  accrued  principally 
to  persons  living  m  certain  vicinities. 

Lord  Campbell,  C.  J.  This  order  must  be  confirmed.  I  have  often 
regretted  that  property  situate  in  a  parish,  and  productive  of  profit  there 
iri  the  hands  of  a  private  individual,  should  be  exempt  from  rates  if  he 
devotes  that  property  to  purposes  wholly  public.  Reason  and  justice 
require  that,  if  he  does  so,  he  should  devote  it  subject  to  the  public 
charge  under  which  he  held  it.  The  exemption  claimed  in  these  cases 
enables  him  to  bestow  a  charity  partly  at  the  expense  of  others.  The 
law,  indeed,  is  so  settled :  but  I  would  not  extend  it.  It  is  not  enough 
for  the  purpose  of  exemption  that  no  personal  advantage  is  reaped: 
otherwise  every  property  held  under  trust  would  be  exempted.  It  must 
be  shown  that  all  the  profits  are  to  be  applied  to  public  purposes :  and 
I  will  not  venture  upon  any  definition  of  non-liability  which  goes  beyond 
that.  In  the  present  case,  I  pointed  out  an  instance,  under  sect.  123, 
where  a  private  advantage  accrued  to  the  occupiers  of  houses,  just  as 
much  as  if  the  act  had  said  that  all  houses  which  were  out  of  repair  and 
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seemed  dangerous,  might  be  repaired  by  the  Commissioners  out  of  their 
funds.  That  would  be  advantageous  to  the  public ;  but  it  would  be, 
immediately,  a  relief  to  individuals.  I  think  this  case  does  not  come 
within  the  *principle  of  any  in  which  liability  has  been  held  not  fjM  n9n 
to  attach.  L 

Coleridge,  J.  Here  is  a  property  in  itself  rateable,  as  producing  a 
valuable  return.  In  the  hands  of  a  lessee  under  these  Commissioners, 
it  would  undoubtedly  pay  rates.  The  Commissioners  have  to  show  why 
they  should  not  pay  them.  It  seems  conceded  that  exemption  cannot 
be  claimed  merely  because  the  Commissioners  themselves  receive  no 
pr#fit,  or  because  some  direct  benefit  is  received  by  the  public.  The 
public  ought  to  receive  all  the  direct  profit.  It  may  be  difficult  to  define 
by  an  exact  limit  what  are  public  purposes ;  but  in  this  case  there  is 
quite  enough  benefit  on  the  side  which  is  not  public  to  determine  the 
question.  The  distinction  drawn  in  Regina  v.  Badcock,  6  Q.  B.  800 
(£.  C.  L.  R.  vol.  51),  between  cases  in  which  the  exemption  has  and  in 
which  it  has  not  prevailed,  furnishes  a  good  rule  for  our  decision :  "  In 
all  the  first  class,  the  public,  as  such,  unlimited  by  the  bounds  of  county, 
borough,  or  parish,  had  a  substantial  and  direct  interest  in  the  benefit 
which  the  application  of  the  funds  produced ;  in  the  latter,  the  rate 
payers,  or  at  most  the  inhabitants  of  certain  parishes,  were  alone  con- 
cerned in  the  benefit,  direct  or  indirect."  This  case  is  of  the  latter 
class.  The  preamble  itself  of  the  local  act  so  far  points  to  the  mate- 
rial distinction,  as  it  recites  that  the  provisions  contemplated  would  be 
of  advantage  "  to  the  inhabitants  of"  High  and  Low  Harrogate  "  and 
to  the  public  at  large." 

Wightman,  J.     The  occupation  here  has  produced  an  actual  profit ; 
and  that  profit  is  applicable,  not  to  *public  purposes  only,  but  -_n51 
to  some  which   are  not  properly  public.     These  two  circum-  *- 
stances  concurring,  I  think  the  Commissioners  are  liable,  though  they 
do  not  individually  receive  any  benefit. 

Erle,  J.  I  am  of  the  same  opinion.  The  purpose  of  this  act  is  the 
improvement  of  High  and  Low  Harrogate:  the  money  received  from 
visitors  is  for  the  benefit  of  High  and  Low  Harrogate :  and  the  lighting, 
paving,  establishing  of  weighing  machines,  and  other  objects  to  which 
the  act  makes  the  funds  applicable,  are  greatly  for  the  convenience  of 
High  and  Low  Harrogate.  Order  of  sessions  confirmed.(a) 

(a)  See  Regina  v.  Mayor,  Ac.,  of  Manchester,  January  24th,  1852. 

The  following  are  the  material  clauses  of  stat.  4  A  5  Vict.  c.  xvi. 

Sect.  1  recites,  that  "  the  villages  or  places  called  High  Harrogate  and  Low  Harrogate  hare  of 
late  years  considerably  increased,  and  the  number  of  visitors  resorting  thereto  has  also  much 
increased :  and  it  would  be  of  great  advantage  to  the  inhabitants  of  those  places,  and  to  the  pub 
lie  at  large,  if  provisions  were  made  for  regulating,  widening,  or  otherwise  improving  the  streets, 
roads,  lanes,  and  other  publio  passages  of  the  said  villages,  for  establishing  one  or  more  markets 
therein,  and  for  removing  and  preventing  nuisances  within  such  parts  of  the  several  township* 
of  Bilton  with  Harrogate,  Pannal,  Knaresborough,  and  Scriven  with  Tontergate,  as  are  usually 
known  or  distinguished  ns  High  Harrogate  and  Low  Harrogate,  and  parts  adjacent  thereto  respect- 
ively."   That,  by  certain  enclosure  acts,  power  had  been  given  to  commissioners  "  to  set  out  200 
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acre*  of  waste  land  adjoining  or  near  to  oertain  wells*  or  springs  of  medicinal  or  mineral  waters, 
commonly  called  Harrogate  Spas,  which  said  200  acres  of  land  were  by  the  said  last-mentioned 
act  converted  into  a  stray  or  stinted  pasture  for  the  nse  of  the  freeholders  and  copyholders  of 
BUton  with  Harrogate  and  Beckwith  with  Rossett,  now  called  Pannal,  with  the  free  right  of 
egress  and  ingress  to  the  public  in  general  over  the  said  lands."  That  the  Acts,  Ac,  bars  sot 
been  folly  carried  into  effect,  and  the  powers  thereby  granted  for  protecting  the  said  welli  or  springs 
from  being  destroyed,  polluted,  Ac,  and  for  draining,  Ac,  the  said  200  acres,  hare  been  fooad 
in  many  respects  inoperative,  Ac. ;  "  and  it  would  be  advantageous  to  the  inhabitants  of  High 
and  Low  Harrogate,  and  to  the  *publio  resorting  thereto  for  the  benefit  of  the  aid 
*1022]  waters,  if  more  effectual  powers  were  granted  for  better  protecting  the  said  wells  sad 
springs,"  and  securing  them  from  being  destroyed,  polluted,  Ac,  and  controlling  the 
government,  Ac,  and  usage  thereof,  also  for  draining,  Ac,  the  said  stray  or  200  acres,  Ac,  sad 
for  more  effectually  securing  the  rights  of  the  parties  having  right  of  common  over  the  said  stray: 
the  section  therefore  proceeds  to  define  the  district  which  shall,  for  the  purposes  of  this  Act,  he 
comprehended  within  "the  limits  of  the  several  villages  or  places  usually  known  as  Highland 
Low  Harrogate.'* 

Sects.  2  and  S  enact  that  the  statute  shall  be  carried  into  execution  by  twenty-one  Commis- 
sioners, to  be  called  "  The  Commissioners  for  the*  improvement  of  High  and  Low  Harrogate :"  sad 
that  the  powers  of  the  act  and  the  jurisdiction  of  the  Commissioners  shall  extend  over  the  limits 
comprised  within  the  boundary  defined  by  sect.  1. 

Sect  77,  and  the  following  clauses,  give  the  Commissioners  power  to  purchase  lands  or  build- 
ings for  carrying  the  purposes  of  the  Act  into  effect;  and  provisions  are  made  for  nes 
purchase. 

Sect  87  enacts:  "That  for  better  protecting  all  the  public  wells  or  springs  of  medietas!  or 
mineral  waters  now  or  hereafter  to  be  discovered,  situate  contiguous  to  or  within  or  upon"  the 
said  200  acres,  "  and  securing  the  same  from  being  destroyed,  polluted,  or  injured,  and  ceo  trolling 
the  superintendence  and  usage  thereof,  the  same  shall  be  deemed  to  be  the  property  of  and  ate 
hereby  vested  in  the  Commissioners  for  the  time  being/'  who  are  empowered  by  their  etai.  te 
bring  any  action,  or  prefer  any  indictment,  Ac,  against  wrongdoers. 

Sect  88  enacts :  "  That  for  the  purpose  of  securing  a  larger  and  better  supply  of  sulphur  water 
from  the  old  sulphur  water  springs  at  Low  Harrogate  aforesaid,  and  for  protecting  and  securing 
them,  and  all  other  the  wells  or  springs  aforesaid,  from  destruction,  pollution,  and  injury,  and  for 
affording  greater  convenience  and  accommodation  to  the  visitors  resorting  to  Harrogate  for  the 
benefit  of  the  said  waters,  it  shall  be  lawful  for  the  Commissioners  to  make  such  additions  or 
alterations  to  the  present  erections  over  all  or  any  of  the  said  springs,  or  to  the  basins  or  reser- 
voirs thereto  belonging,  and  to  erect  a  pump-room  or  other  building  over  the  said  sulphar  ws!er 
springs,  with  suitable  basins,  cisterns,  reservoirs,  pumps,  and  apparatus,  and  to  lock  up  or  other- 
wise secure  all  or  any  of  the  said  wells,  basins,  or  pumps,  from  ten  o'clock  every  evening  until 
half-past  five  o'clock  on  the  following  morning:  Provided  always,  that,  for  the  purpose  of  afford- 
ing free  access  to  all  persons  whomsoever  resorting  to  the  said  wells  for  the  purpose  of  driating 
the  said  mineral  waters,  free  of  any  charge  whatever,  between  the  hours  of  half-past  five  o'clock 
in  the  morning  and  ten  o'clock  at  night,  if  the  said  sulphur  water  wells  shall  be  enclosed,  sod  s 
pump-room  or  other  building  erected  over  the  same,  the  Commissioners  shall  in  that  case  eaass 
to  be  erected,  and  at  all  times  thereafter  kept  in  good  repair,  a  pump  with  a  eondoctiog-pip* 
inserted  into  the  principal  basin  or  reservoir  of  the  said  sulphur  water  ♦spring  or 
*1023]  springs,  to  be  placed  outside  of  any  such  pump-room  or  other  buildings,  so  as  from 
time  to  time,  and  at  all  times  thereafter,  within  the  hours  last  aforesaid,  te  allow 
water  to  be  obtained  therefrom  with  the  same  facility  and  in  aa  pure  a  state  as  the  same  is 
obtained  in  or  from  the  said  pump-room." 

Sect  89  enacts :  "  That  it  shall  be  lawful  for  the  Commissioners  to  cause  to  be  levied  from  the 
persons  using  or  frequenting  the  said  pump-room  or  other  erections  over  the  said  wells  or  springe 
a  reasonable  charge,  not  exceeding  in  the  whole  the  sum  of  Is.  M.,  per  week  for  each  pereoa,* 
such  charge  being  according  to  a  printed  scale,  which  is  to  be  hung  up  in  the  pump-room  for 
inspection. 

Sect  95  enacts :  "  That  it  shall  be  lawful  for  the  Commissioners  to  flag  or  make,  with  seeh 
materials  as  they  shall  think  fit,  any  causeways  or  footways  for  the  use  of  foot-passengers  is  or 
on  the  sides  of  any  street  within  the  limits  of  this  act :  and,  by  sect.  96,  "  all  causeways  or  foot- 
ways within  the  limits  of  this  act,  whether  made  by  the  Commissioners  or  otherwise,  which  the 
Commissioners  shall  deem  necessary  to  be  kept  up  by  themselves  under  the  provisions  of  this 
act,  shall  be  kept  in  repair  by  the  Commissioners."  Sect  98  empowers  them  to  make  sewers, 
drains,  Ac,  under  any  street  within  the  limits  of  the  act,  and  to  alter,  repair,  and  cleanse  tbea, 
Ac 

Sects.  102  to  107  give  powers  to  the  Commissioners  for  regulating  houses  and  buildings  is 
streets  within  the  limits,  as  to  numbers,  names,  Ac,  and  by  causing  projections,  Ac,  t«  be 
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removed;  and  impose  penalties  for  contravening  their  regulations :  and  give  them  certain  powers 
for  widening  and  improving  the  streets.  Other  powers  and  provisions  for.  like  purposes,  and  for 
abating,  or  compelling  the  abatement  of  various  nuisances,  are  contained  in  the  subsequent 
clauses. 

Sect  123  enacts:  « That  it  shall  be  lawful  for  the  Commissioners  from  time  to  time  to  cause  all 
or  iny  of  the  streets  within  the  limits  of  this  act  to  be  cleansed  and  watered,  and  the  dirt,  ashes, 
and  rubbish,  except  any  such  as  shall  be  reserved  by  the  occupiers  for  their  use,  to  be  removed 
from  any  house  or  premises  within  the  limits  of  this  act,  at  such  time  and  in  such  manner  as 
they  shall  appoint" 

Sect  136  empowers  them,  "  with  the  consent  of  a  majority  of  the  rate-payers  assembled  at  an 
annual  meeting  for  the  settlement  of  accounts,  to  cause  the  several  streets  within  the  limits  of 
this  act,  or  such  of  them  as  they  shall  think  proper,  to  be  lighted  with  gas,  oil,  or  otherwise,  at 
such  times  as  they  shall  think  fit,  and  to  provide  such  lamps,"  Ac,  as  may  be  necessary. 

Sect.  136  enacts :  "  That  it  shall  be  lawful  for  the  Commissioners,  or  for  any  person  or  persons 
authorized  by  them,  to  build  and  provide,  maintain  and  improve,  one  or  more  building  or  build- 
ings, place  or  places,  for  the  daily  sale  of  flesh,  meat,  and  other  raw  victuals,  fish,  poultry,  game, 
fruit,  vegetables,  butter,  and  eggs,  within  the  limits  of  this  act,  together  with  all  stalls,  standings, 
and  other  conveniences  and  'suitable  approaches  for  all  persons  resorting  thereto :" 
with  a  proviso  against  holding  a  weekly  market,  or  exposing  for  sale  "  in  or  near  such  f*1024 
building  or  buildings,  place  or  places,  or  within  the  limits  of  this  act,  any  cattle,  horses, 
live  stock,  corn,  grain,  or  other  articles  except  those  before  enumerated ;"  under  a  penalty. 

Subsequent  sections  give  powers  for  establishing  machines  to  weigh  loaded  wagons  and  other 
carriages,  licensing  and  regulating  hackney  coaches,  making  by-laws  for  management  of  the 
waters,  appointing  and  employing  constables,  Ac. 

Sect  108.  "  And  in  order  to  raise  money  for  paying  the  expenses  attendant  upon  obtaining 
this  act  (after  deducting  therefrom  the  amount  of  any  sums  which  may  be  obtained  by  subscrip- 
tion), be  it  enacted,  That  it  shall  and  may  be  lawful  for  the  Commissioners,  so  soon  after  the  pass- 
ing of  this  act  as  they  shall  think  fit,  to  make  one  or  more  equal  rate  or  rates,  assessment  or 
sssesements,  to  be  signed  by  any  seven  or  more  of  the  said  Commissioners,  upon  the  owners  or 
reputed  owners  of  the  said  stray,  and  all  lands,  houses,  shops,  warehouses,  coach-houses,  cellars, 
buildings,  gardens,  and  yards  within  the  limits  of  this  act,  according  to  the  annual  value  of  the 
same  respectively  as  estimated  in  the  several  rates  for  the  relief  of  the  poor;  and  for  carrying  the 
sereral  purposes  of  this  act  into  execution  it  shall  be  lawful  for  tine  Commissioners,  onoe  in  every 
/ear,"  4c, "  to  make  one  or  more  equal  rate  or  rates,  assessment  or  assessments,  to  be  also  signed 
by  any  seven,"  Ac,  "  upon  the  tenants  or  occupiers  of  all  houses,  shops,  warehouses,  coach-houses, 
cellars,  buildings,  gardens,  and  yards  within  the  limits  of  this  act,  according  to  the  annual  value 
ef  the  same,  to  as  such  rate  or  rates,  assessment  or  assessments,  do  not  exceed,"  Ac  Sect  170 
Tests  the  rates  in  the  Commissioners. 

(Sect  60  empowers  the  Commissioners  to  borrow  money,  to  a  limited  amount,  on  the  credit  of 
the  rates,  and  their  other  property,  and  to  mortgage  them.  By  sect  70,  the  money  so  raised  is 
to  be  applied,  first,  in  paying  the  expenses  of  obtaining  the  act,  and  afterwards  "  in  making  such 
permanent  improvements  within  the  limits  of  this  act  as  are  hereby  authorised,  and  as  the  Com- 
missioners shall  direct") 

Sect  103  enacts :  "That  the  money  which  shall  arise  from  the  said  rates,  as  also  all  other 
money  to  be  received  by  the  Commissioners  under  this  act,  shall  be  applied,"  first  in  paying  inte- 
rest on  mortgages,  and  annuities,  granted  by  virtue  of  the  act,  "  and  afterwards  in  defraying  the 
expenses  of  nagging?  cleansing,  watering,  draining,  and  watching  the  several  streets  within  the 
limits  of  this  act,  and  of  improving  the  same,  and  carrying  the  several  purposes  of  this  act  into 
execution,  and  in  paying  off  the  principal  sums  borrowed  on  the  credit  of  the  rates  in  suoh  order 
ss  the  Commissioners  shall  direct." 

By  an  Interpretation  Clause,  sect  236,  "  the  word  'street*  shall  include  any  square,  street,  court 
or  alley,  highway,  lane,  road,  thoroughfare,  or  public  passage  or  place,  within  the  limits  of  this 
set" 


♦The  QUEEN  v.  ELSLEY,  Esquire.    Nov.  9.        [*1025 

Two  justices,  by  order,  under  stat  1  A  2  Viot  e.  14,  s.  2,  removed  a  dangerous  lunatic  to 
the  county  asylum,  makii>6  oo  order  for  the  payment  of  expenses.  Afterwards  the  same  two 
justices,  by  a  second  order,  reciting  the  first,  and  stating  (as  was  also  proved  in  fact)  that  at 
the  time  of  the  removal  no  inquiry  had  been  made  into  the  settlement  of  the  lunatic,  and  that 
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he  had  no  means  of  providing  for  his  own  maintenance,  adjudicated  that  his  settlement  tu  in 
6.,  and  ordored  S.  to  pay  the  expenses.  Held  that  the  second  order  was  good. 
Held  also  that,  on  appeal  against  the  second  order  (making  the  clerk  of  the  peace  of  the  county 
respondent  under  sect.  2),  it  was  not  a  valid  objection  that  the  copj  of  the  order,  notice  of 
chargeability,  examinations,  ground  of  adjudication,  and  particulars  of  settlement  had  been 
served  on  S.  by  the  treasurer  of  the  lunatic  asylum  and  by  no  other  party. 

On  appeal  by  the  overseers  of  the  poor  of  the  township  of  Sharlstone, 
in  the  West  Riding  of  Yorkshire,  against  an  order  of  two  justices  of  the 
said  Riding,  the  sessions  discharged  the  order,  subject  to  the  opinion  of 
this  Court  on  the  following  case. 

The  order  appealed  against  was  as  follows. 

"West  Riding/'  Ac.  "To  the  overseers,"  Ac  (of  Sharlstone  above  mentioned),  "and  to  the 
superintendent  and  treasurer  of  the  Lunatic  Asylum  at  Stanley  cum  Wrenthorpe,  in  and  for  the 
West  Riding,"  Ac,  "and  to  George  Horncastle,  of,"  Ac,  "in  the  said  Riding,  constable :  Whereas. 
on  this  5th  day  of  March,  1849,  Charles  Caesar  Corsellis,  superintendent  and  treasurer  of  tie 
Lunatic  Asylum  of  the  West  Riding,"  Ac,  situate  at  Stanley  cum  Wrenthorpe,  in  the  said  Riding, 
complains  to  us,  Joseph  Holds  worth  and  Edward  Few,  esquires,  two,"  Ac.  (the  justices  ngniag 
and  sealing  the  order),  "  and  gives  us  to  be  informed  that  heretofore,  to  wit,  on  the  1st  day  of 
January,  in  the  year  last  aforesaid,  at  Foulby,  in  the  district  of  Nostell  and  Foulby  in  the  aid 
Riding,  Samuel  Atack,  then  of.  Foulby  aforesaid,  labourer,  was  discovered  and  apprehended 
under  circumstances  that  then  and  there  denoted  derangement  of  his  mind,  and  a  purpoee  of 
committing  a  crime  for  which,  if  then  committed  by  the  said  S.  Atack,  he  would  then  by  law 
have  been  liable  to  be  indicted ;  that  is  to  say,  the  crime  of  then  and  there  unlawfully  and  mali- 
ciously wounding  one  George  Horncastle  with  intent  to  do  him,  the  G.  H.,  some  grievou  bodily 
harm  :  and  that  thereupon  the  said  S.  Atack  was  then,  on,"  Ac,  "  at  Wakefield  in  the  said  Bid- 
ing, brought  before  us  the  said  justices;  and  that  we  did  then  and  there  call  to  our  assistance  oa« 
Benjamin  Kemp,  a  surgeon,"  Ac.  (examination,  on  which  the  justices  were  satisfied  that  Atack 
was  insane);  "  and,  so  thinking  fit,  did,  by  an  order  under  our  hands  and  seals  directed U» the 
■aid  G.  Horncastle,  who  then  was  the  constable  of  the  place  where  the  said  S.  Atack  wu 

•apprehended  as  aforesaid,  to  wit,"  Ac,  "and  bearing  date,"  Ac,  "cause  the  said  S. 
*10261   Atack  to  be  conveyed  to  and  placed  in  the  said  asylum,  pursuant  to  the  statute,**  **, 

"and  that  the  said  S.  Atack  was,  pursuant  to  the  said  order,  on,"  Ac,  "conveyed  to 
and  placed  in  the  said  asylum,  and  was  thereupon  then  received  into  the  aaid  asylum,  wherein  he 
has  been  ever  since  then  until  now,  and  still  is,  confined  and  in  custody,  pursuant  to  law,  and 
under  the  said  order ;  and  that,  when  he  was  so  received  therein,  he  was,  and  thence  until  new 
has  been,  and  yet  is,  an  insane  person."  Then  followed  a  statement  that  Atack  wat  without 
means,  of  his  own  or  of  his  relations,  Ac,  for  his  maintenance  in  the  asylum.  "And  that  we, 
the  said  justices,  have  not  hitherto  inquired  into  and  ascertained  the  place  of  the  last  legal  set- 
tlement of  the  said  S.  Atack ;  nor  has  any  order  been  made  for  payment  of  any  sum  for  his  main- 
tenance therein ;  and  that  the  place  of  the  last  legal  settlement  of  the  said  S.  Atack,  from  the 
time  of  his  discovery  and  apprehension  as  aforesaid  until  now,  has  been,  and  now  is,  the  town, 
ship  of  Sharlstone  in  the  said  Riding ;"  that  the  reasonable  charges  amounted  to  U  16*.  M, 
which  was  now  due  to  Horncastle,  the  constable,  and  that  the  reasonable  cost  of  the  maintenance 
in  the  asylum  amounted  to  7«.  6d.  a  week ;  that  Corsellis  was  "  the  superintendent  and  treasurer 
of  the  said  asylum,  and  the  person  to  whom  the  said  sum  of  7«.  6a.  a  week  ought  to  be  paid:  and 
that  the  said  asylum  is  the  Riding  lunatic  asylum  of  the  said  West  Riding ;  and  situate  is  and 
belonging  to  the  said  Riding."  "  Now  therefore  we,  the  said  first-mentioned  justices,  having,  oa 
the  hearing  the  said  complaint  and  information,  inquired  into  and  ascertained  the  place  of  the 
last  legal  settlement  of  the  said  S.  Atack  by  the  best  legal  evidence  that  can  be  procured  under 
tho  circumstances  of  personal  legal  disability  of  the  said  S.  Atack,  that  is  to  say  by  satisfactory 
evidence  upon  oath  and  otherwise  according  to  law,  do,  by  this  our  order,  adjudge  that  the  place 
of  the  last  legal  settlement  of  the  said  S.  Atack,  during  all  the  time  aforesaid,  has  been,  and 
still  is,  the  said  township  of  Sharlstone,  and  that  all  and  singular  the  premises  hereinbefcre  and 
in  the  said  complaint  and  information  set  forth  are  true.  And  we  do  thereupon  hereby  order 
you,  the  overseers"  of  Sharlstone,  to  pay  to  Horncastle  "  the  said  sum  of  II.  16e.  ©<!.,  which  it  has 
been  proved  to  our  satisfaction,  upon  oath,  on  the  said  hearing,  is  the  amount  of  the  reaeonaM* 
charges  that  have  been  incurred  and  paid  by  the  said  G.  Horncastle,  the  said  constable,  for  exa- 
mining the  said  S.  Atack,  and  conveying  him  to  the  said  asylum  as  aforesaid.  And  we  do  hereby 
further  order  you,  the  said  overseers,"  "to  pay,  on  behalf  of  your  said  township*  to  the  said  C. 
0.  Corsellis,  the  superintendent  and  treasurer,"  Ac,  "  weekly,  the  sum  of  7«.  6d.t  it  baring  bees 
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proved"  to  the  satisfaction  of  the  justices  on  the  said  hearing  that  the  same  is  a  reasonable  charge, 
Ac,  "for  the  maintenance/'  Ac,  of  A  tack,  in  the  asylum,  "during  his  confinement  therein  under 
and  by  virtue  of  our  said  order  in  that  behalf  made  on"  1st  January,  "  or  until  it  shall  be  other- 
wise ^ordered  according  to  law.  And  we  do  further  order,"  Ac.  (directions  as  to  weekly 
payments).  "  Given  under  our  hands  and  seals,  at  Wakefield  in  the  said  West  Riding,"  [*1027 
6th  March,  1849.    (Signatures  and  seals  of  the  justices.) 

The  insane  person  in  the  order  mentioned  was,  on  1st  January, 
1849,  brought  before  the  two  justices,  on  a  warrant  charging  hiin 
with  assault;  when  it  clearly  appeared  to  them  that  he  had  been 
discovered  and  apprehended  under  circumstances  that  denoted  a  de- 
rangement of  mind,  and  a  purpose  of  committing  some  crime  for 
which,  if  committed,  he  would  have  been  liable  to  be  indicted.  The 
justices  thereupon  called  to  their  assistance  Benjamin  Kemp,  a  surgeon, 
and,  being,  upon  view  and  examination  of  Atack,  and  on  other  proof, 
satisfied  that  he  was  insane,  made  the  following  order  under  their  hands 
and  seals. 

The  case  then  set  out  the  order  of  1st  January,  1849,  recited  in  the 
above  order  of  March  5th.  The  order  of  1st  January  contained  a  direc- 
tion to  the  superintendent  to  receive  Atack  in  the  asylum,  and  in  other 
respects  corresponded  with  the  recital. 

At  that  time,  the  settlement  of  Atack  was  not  known  or  inquired  into 
or  ascertained ;  nor  was  the  subject  at  all  brought  before  the  justices  by 
any  one ;  nor  was  any  one  interested  therein  summoned,  or  before  the 
said  justices :  and  no  adjournment  for  that  or  any  purpose  was  applied 
for  or  took  place  under  the  order  of  1st  January.  Atack  was  at  once 
taken  by  the  constable  of  Nostell  and  Foulby  to  the  lunatic  asylum  for 
the  West  Riding,  and,  with  the  said  order,  on  the  same  day,  there  de- 
livered to  and  received  by  Corsellis,  the  superintendent  and  treasurer. 
On  5th  March,  1849,  on  the  application  and  complaint  of  Corsellis,  as 
such  *superintendent,  &c,  to  the  said  two  justices,  they  made  r+1  n9ft 
the  order  of  settlement  and  maintenance  hereinbefore  set  out.  *- 
Up  to  that  time  the  settlement  had  not  been  inquired  into  or  ascertained 
by  any  justices.  Corsellis  sent  to  the  overseers  of  Sharlstone  a  copy 
of  the  order  of  5th  March,  and  of  the  examinations  and  evidence  on 
which  the  same  was  made,  and  also  a  statement  in  writing,  under  his 
hand,  setting  forth  the  grounds  of  his  application  and  complaint,  and 
of  the  first  mentioned  order,  including  the  particulars  of  the  settlement 
relied  upon  in  support  thereof;  and  with  them  the  following  notice  of 
chargeability  signed  by  him. 

"West  Riding  of  Yorkshire:  To  the  overseers,"  Ac,  "of  Sharlstone,  in,"  Ac.  "I,  Charles 
Ctesar  Corsellis,  Doctor  of  Medicine,  the  superintendent,'*  Ac,  "of  the  pauper  lunatio  asylum," 
Ac,  "situate  at,"  Ac,  "do  hereby  give  yon  notice  that  Samuel  Atack,  an  insane  person,  named  in 
an  order  bearing  date  the  5th  day  of  March,  1849,  made  under  the  hands  and  seals  of/'  Ac,  (the 
faid  two  justices),  "a  copy  whereof  is  sent  to  yon  herewith,  was  brought  to  the  said  asylum  on 
th«  1st  day  of  January,  now  last,  as  in  the  said  order  mentioned,  and  that  he  is  a  pauper  lunutio 
without  the  means  of  subsistence,  and  is  confined  in  the  said  asylum  without  any  provision  for 
his  maintenance  therein  other  than  the  said  order  provides,  and  is  now  a  charge  on  the  funds 
provided  by  the  said  Riding  for  the  maintenance  of  the  said  asylum  and  the  pauper  lunatics 
there j  and  that  the  said  order  adjudges  that  he  is  settled  in  your  township,  and  orders  you  to 
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pay  a  certain  sum  for  the  expense  of  examining  the  mid  S.  Atack,  and  conveying  him  to  the 
■aid  asylum,  and  also  a  certain  weekly  sum  for  his  maintenance  in  the  said  asylum ;  and  that  a 
copy  of  the  said  order,  and  of  the  examinations  and  evidence  whereon  the  same  was  made,  and 
also  a  statement  in  writing,  under  my  hand,  setting  forth  the  grounds  of  the  said  adjudication 
and  order  as  last  aforesaid,  including  the  particulars  of  the  settlement  relied  upon  in  support 
thereof,  are  hereto  annexed,  and  sent  to  you  herewith.  Given  under  my  hand,"  Ac,  9th  March, 
1849.     (Signature.) 

The  overseers  of  Sharlstone  served  notice  and  grounds  of  appeal  on 
♦109QT  ^*  ^*  Elsley,  Esquire,  the  clerk  of  the  peace  *of  the  West 
J  Riding :  and,  under  the  said  grounds  of  appeal,  were  entitled  to 
take  the  objections  hereinafter  mentioned.  On  the  trial  of  the  appeal 
it  was,  and  is  now,  admitted  by  the  appellants  that  Atack  was  a  proper 
person  to  be  confined  in  the  lunatic  asylum;  but  they  contended:!. 
That  Gorsellis  had  no  authority,  as  superintendent  and  treasurer  of  the 
asylum,  to  complain  to  the  justices,  or  to  sign,  give,  or  send  the  docu- 
ments hereinbefore  mentioned  to  the  overseers  of  Sharlstone.  The  ap- 
pellants took  this  as  an  objection  in  substance  to  the  proceedings,  not 
making  any  to  the  form  of  any  of  the  documents,  which,  except  on  thi* 
ground,  were  to  be  considered  good.  2.  That  the  justices,  though  the 
same  who  made  the  order  of  1st  January,  had  no  jurisdiction  to  make 
that  of  5th  March;  as  the  settlement  should  have  been  inquired  into  at 
the  time  when  the  order  of  1st  January  was  made,  or  an  adjournment 
should  have  taken  place  with  a  view  to  such  inquiry :  that,  neither 
inquiry  nor  adjournment  having  taken  place  on  1st  January,  the  said 
justices  should  then  have  made  an  order  of  maintenance  on  the  treasurer 
of  the  West  Riding:  but  that,  at  all  events,  they  had  no  jurisdiction  to 
commence  a  new  inquiry  subsequently  into  the  settlement  of  Atack.  On 
both  these  objections  the  Sessions  ruled  in  favour  of  the  appellants,  sub- 
ject to  the  opinion  of  this  Court. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  either  of  the 
objections  ought  to  have  prevailed,  then  the  order  of  sessions  was  to  be 
confirmed ;  if  the  Court  should  be  of  opinion  that  neither  of  the  objec- 
tions ought  to  have  prevailed,  the  order  of  sessions  was  to  be  quashed, 
and  the  original  order  confirmed. 

*1 0301  *Pa*hley  and  Pickering,  in  support  of  the  order  of  sessions. 
J  The  first  objection  is  perhaps  of  importance  principally  as  it 
illustrates  the  second ;  because  the  difficulty  as  to  the  sending  of  the 
documents  seems  to  show  that  the  law  is  not  as  contended  for  by  the 
respondent.  But,  further,  the  documents  ought  to  be  sent  by  the 
respondent.  [Erle,  J.  Till  the  appeal,  there  is  no  respondent.]  They 
should  be  sent  by  the  person  who  will  be  respondent  if  there  be  an  appeal. 
If  this  be  not  so,  how  is  the  actual  respondent  bound  by  the  particulars 
of  settlement  which  are  sent?  Sect.  79  of  stat.  4  &  5  W.  4,  c.  76,  ap- 
plies to  the  removal  of  criminal  lunatics  under  stat.  1  &  2  Vict.  c.  14, 
8.  2,  as  well  as  to  the  orders  in  the  case  of  pauper  lunatics  under  stat 
8  &.  9  Vict.  c.  126,  s.  62;  Regina  v.  Justices  of  Middlessx,  5D.4L 
9;  as  stat.  11  &  12  Vict.  c.  31,  s.  9,  applies  also  to  orders  under  the 
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same  section,  62  of  stat.  8  &  9  Vict.  c.  126 ;  Regina  v.  Justices  of  Gla- 
morganshire, 13  Q.  B.  561.  [Coleridge,  J.  Who  then  should  have 
sent  the  documents  in  this  case?]  The  clerk  of  the  peace  for  the 
county :  he  represents  the  county.  The  parish  on  which  the  order  is 
made  has  the  right  of  appeal,  whoever  procures  the  order.  Even  where 
an  ordinary  removal  is  void,  as  where  notice  of  chargeability  is  signed 
by  only  two  out  of  four  overseers,  the  remedy  is  by  appeal ;  Regina  v. 
Westbury,  5  Q.  B.  500  (E.  C.  L.  R.  vol.  48).  That  the  parties  to  send 
the  necessary  notices  are  identical  with  the  parties  who  are  to  be  respond- 
ents in  an  appeal  appears  from  the  analogy  of  the  case  last  cited  and 
many  other  decisions  under  the  Poor  Laws ;  Regina  v.  the  Justices  of 
Surrey,  5  Q.  B.  506  (E.  C.  L.  R.  vol.  48),  Ex  parte  The  Overseers  of 
Harnley,  1  D.  &  L.  673  ;(a^  *which  last  case  is  a  very  strong  r*10q.| 
one,  because,  though  the  document  was  signed  by  the  proper  *- 
party,  it  was  yet  held  void  for  his  not  having  described  himself  by  his 
proper  character.  Could  the  treasurer  of  the  asylum  abandon  the 
order,  before  or  after  notice  of  appeal  was  served  ? 

As  to  the  second  objection :  the  power  to  remove,  upon  which  the 
respondent  insists,  can  arise  only  from  stat.  1  &  2  Vict.  c.  14,  which  was 
passed  to  amend  stat.  39  &  40  G.  3,  c.  94,  the  statute  made  to  meet 
such  cases  as  that  of  Hadfield.  (6)  Sect.  2  of  stat.  1  &  2  Vict.  c.  14, 
enacts  that,  in  the  case  of  a  dangerous  lunatic  removed  to  an  asylum, 
it  shall  be  lawful  for  the  justices  to  inquire  into  the  last  place  of  settle- 
ment, and  make  an  order  for  payment  on  the  settlement  parish ;  and,  if 
the  settlement  cannot  be  ascertained,  "  such  order  shall  be  made  upon 
the  treasurer  of  the  county/'  Ac,  omitting  the  words  "  if  they  shall  so 
think  fit,"  by  which,  in  the  earlier  part  of  the  section,  a  discretion  is 
given  as  to  ordering  the  removal.  Stat.  9  G.  4,  c.  40,  s.  42,  in  the 
case  of  a  pauper  lunatic,  expressly  gives  power  to  the  justices  of  the 
county  where  the  asylum  is  situate  to  inquire  "  at  any  time"  into  the 
settlement,  if  it  was  not  ascertained  at  the  original  removal  to  the  asy- 
lum. Under  this  statute  it  was  held,  in  Regina  v.  Heyop,  8  Q.  B.  547 
(E.  C,  L.  R.  vol.  55),  that  the  justices  who  made  the  removal  without 
ascertaining  the  settlement  could  not  afterwards  inquire  into  it,  unless 
they  could  act  under  sect.  42.  Now  in  stat.  1  &  2  Vict.  c.  14,  there  is 
no  provision  answering  to  sect.  42  of  stat.  9  G.  4,  c.  40 ;  therefore  in 
this  case  there  was  no  power  at  all  of  inquiry  into  the  *settle-  r^10oo 
ment  after  the  removal.  [Coleridge,  J.  Sect.  2  of  stat.  1  &  *- 
2  Vict.  c.  14,  authorises  the  removal  to  the  county  asylum  in  cases 
where  the  settlement  "  cannot  be  ascertained:"  here  it  was  not  inquired 
into.]  The  duty  of  the  magistrates  is  to  remove  at  once ;  and,  if  they 
do  so,  they  ought  to  make  the  order  for  payment  on  some  party.  But, 
if  the  original  removal  be  bad  for  want  of  inquiry  into  the  settlement, 

(a)  See  Begin*  v.  Moles  worth,  9  Q.  B.  65  (E.  C.  L.  R.  vol.  58). 

(b)  Rex  v.  Hadfield,  27  How.  St.  Tr.  1281. 

™i  xv.— 76  3E 
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the  order  now  appealed  against,  which  is  founded  upon  it,  must  be  b.-vl. 
[Lord  Campbell,  C.  J.  If  there  was  an  irregularity  at  first,  may  tint 
the  justices  now  exercise  the  power  of  inquiry  ?]  They  cannot :  at  any 
rate,  they  can  do  it  only  in  obedience  to  a  mandamus,  as  in  Rcgina  t\ 
The  Justices  of  the  West  Riding,  5  Q.  B.  1  (E.  C.  L.  R.  vol.  48).  It 
may  appear  that  the  statute,  in  confining  the  power  of  inquiry  to  the 
time  of  the  removal,  is  unreasonable ;  but  other  instances  of  inconveni- 
ence may  be  shown,  as  that  of  requiring  the  whole  proceeding  to  be  by 
the  same  justices.  If  the  inquiry  may  take  place  at  any  time,  why  is 
the  power  limited  to  the  justices  who  originally  removed,  and  of  whom 
one  may  be  dead  before  the  settlement  is  ascertained  ?  It  is  observable 
that,  in  stat.  3  &  4  Vict.  c.  54  (the  statute  respecting  insane  prisoners), 
sect.  2,  wherever  an  act  is  to  be  done  by  justices  at  a  time  posterior  to 
the  removal,  special  provision  is  made  that  it  may  be  done  by  other  jus- 
tices. So  in  other  instances,  where  a  power  is  reserved  to  inquire  or 
make  an  order  later,  it  is  given  by  express  words ;  as  in  stat.  8  &  9  Vict. 
c.  126,  ss.  58,  62.     An  attempt  may  be  made  to  apply  the  statute  re- 

noon  specting  pauper  lunatics,  8  &  9  Vict.  c.  126,  to  the  case  of  *dan- 
J  gerous  and  criminal  lunatics.  But  it  will  be  found  that  the  two 
kinds  of  lunatics  have  been,  throughout,  the  subject  of  distinct  provi- 
sions. Sect.  3  &  4  Vict.  c.  54,  in  the  case  of  insane  prisoners,  gives 
certain  power 8  of  control  to  the  Secretary  of  State.  Under  stat.  8fc 
9  Vict.  c.  126,  the  appeal  lies  only  against  the  order  of  maintenance, 
sect.  62 ;  under  stat.  1  &  2  Vict.  c.  14,  s.  2,  the  appeal  is,  substantially, 
against  the  adjudication  of  settlement.  [Coleridge,  J.  According  to 
your  argument,  the  justices  may  prevent  an  appeal  by  not  inquiring  into 
the  settlement.]  That  seems  to  be  the  result  of  the  enactments.  The 
proper  course,  if  the  justices  have  no  evidence  of  settlement,  but  are 
likely  to  obtain  it,  is  to  adjourn.  In  stat.  48  G.  3,  c.  96,  the  distinc- 
tion between  pauper  and  criminal  lunatics  is  preserved.  Stat.  56  6.  3, 
c.  117,  is  confined  to  lunatics  charged  with  offences.  Stat.  9  G.  4,  c 
40,  has  distinct  enactments  for  the  two  classes  of  lunatics.  Therefore 
stat.  1  &  2  Vict.  c.  14,  cannot  be  incorporated  with  any  statute  which, 
like  stat.  8  &  9  Vict.  c.  126,  relates  to  ordinary  pauper  lunatics. 

Overend  (with  whom  was  G.  Hardy),  contra^  was  stopped  by  the 
Court. 

Lord  Campbell,  C.  J.  The  first  objection  was  very  perspicuously 
put  by  Mr.  Pickering^  but  does  not  seem  to  have  been  that  mainly  relied 
upon  by  the  appellants'  counsel.  The  important  question  is,  whether 
the  magistrates,  under  sect.  2  of  stat.  1  &  2  Vict.  c.  14,  had  the  power  to 
inquire  into  and  adjudicate  upon  the  settlement  after  they  had  removed 
*1 0<M1  toe  luaat'c  t0  tne  &sylum.  I  think  they  had.  The  words  of  the 
-*  ^section  are  very  general,  making  it  lawful  for  the  justices  "to 
inquire  into  and  ascertain,  by  the  best  legal  evidence  that  can  be  pro- 
cured under  the  circumstances  of  personal  legal  disability  of  such  insane 
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person,"  "the  place  of  the  last  legal  settlement."  It  is  not  required 
that  this  should  be  done  at  any  particular  moment.  Here  the  power 
was  not  exercised  at  all  before  the  removal;  the  justices  never  did 
inquire.  It  would  be  very  inconvenient  if  no  inquiry  could  be  made 
afterwards.  If  that  were  so,  neither  the  county  nor  the  parish  where 
the  lunatic  is  settled  could  be  fixed,  if  the  inquiry  had  at  first  been 
omitted.  It  can  hardly  be  supposed  that  the  legislature  intended  any- 
thing so  unreasonable.  Must  the  justices,  if  they  have  no  reasonable 
means  of  information,  adjudicate  at  the  moment,  and  make  an  order 
immediately  upon  the  county  so  as  finally  to  relieve  the  settlement 
parish  ?  It  seems  to  me  that  the  words  admit  of  the  reasonable  con- 
struction that  the  inquiry  may  take  place  at  a  future  time.  Neither 
objection,  therefore,  is  supported. 

Coleridge,  J.  I  am  of  the  same  opinion.  As  to  the  first  objection : 
it  is  admitted  that  there  is  no  irregularity  with  respect  to  the  transmis- 
sion of  the  documents  except  as  to  the  party  transmitting:  the  objection 
is  therefore  one  of  form,  not  of  substance,  inasmuch  as  the  appellants 
have  the  same  benefit,  whoever  sends  the  documents.  We  ought,  there- 
fore, before  allowing  the  objection,  to  see  very  clearly  that  the  statute 
requires  them  to  be  sent  by  the  party  who  is  ultimately  to  be  the 
respondent.  Now  the  words  of  sect.  2,  "  which  appeal  the  justices  of 
the  peace  assembled  at  the  said  general  quarter  sessions  are  hereby 
authorized  and  *empowered  to  hear  and  determine,  in  the  same  r^inqc 
manner  as  appeals  against  orders  of  removal  are  now  heard  and  *- 
determined,"  point  to  the  footing  on  which  the  appeal  is  to  be  placed 
for  hearing,  not  to  the  acts  of  the  party  against  whom  it  is  brought. 
Therefore  the  appellants  are  in  point  both  of  fact  and  form  bound ;  and 
in  this  there  is  no  inconvenience.  As  to  the  second  and  more  important 
objection :  we  must  decide  upon  the  construction  of  this  act  as  we  should 
have  decided  on  the  day  after  it  passed.  An  argument  has  been  drawn 
from  the  fuller  language  of  the  later  act,  8  &  9  Vict.  c.  126 ;  but  I 
think  it  does  not  avail  much  that  the  legislature,  in  the  latter  instance, 
may  have  thought  it  as  well  to  put  in  fuller  words.  The  only  restriction 
imposed  by  stat.  1  &  2  Vict.  c.  14,  s.  2  is,  that  the  inquiry  into  and 
adjudication  of  the  settlement  must  be  by  the  same  two  justices  who 
remove  the  lunatic.  The  framer  of  the  act  might  intend  all  this  to  be 
done  at  the  same  time  or  upon  an  adjournment :  but  the  words  do  not 
express  either:  and,  when  we  consider  the  peculiar  hardship  which 
would  result  from  our  holding  that  the  inquiry,  if  it  do  not  take  place 
at  the  time  of  the  removal,  cannot  take  place  at  all,  we  should  not  be 
justified  in  importing  such  an  enactment  into  a  statute  so  worded. 

Wightman,  J.  I  am  of  the  same  opinion.  As  to  the  first  objection, 
I  agree  in  the  reasons  of  my  brother  Coleridge.  The  second  objection 
is  more  important.  The  justices,  on  inquiry  into  the  settlement,  if  they 
can  ascertaiu  it,  are  to  make  the  order  on  the  parish ;  if  they  cannot, 
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they  are  to  make  the  order  on  the  county.  The  argument  is,  that  all 
this  must  take  place  at  the  time  of  the  removal.  Such  a  construction 
*1  n«Mn  wou^  ^produce  so  much  inconvenience,  if  not  injustice,  that  I 
-*  cannot  agree  to  it  unless  the  words  compel  me  to  do  so.  There 
may  be  cases  where  there  are  no  means  of  inquiry  at  the  time,  though 
it  is  necessary  that  the  lunatic  should  be  put  into  safe  custody :  and  the 
statute  contains  no  words  binding  the  Court  to  the  construction  for 
which  the  appellants  contend. 

Erle,  J.  I  am  of  the  same  opinion.  It  is  clear  that  the  analogy 
with  respect  to  orders  of  removal  under  the  poor  law  is  to  be  followed 
as  far  as  possible  in  the  case  of  appeals  against  the  removal  of  dangerous 
lunatics.  The  party  benefited  by  the  appeal  is  <the  party  who  is  to  send 
the  documents ;  and  this  party  is,  in  the  present  case,  the  keeper  of  the 
lunatic  asylum,  at  whose  expense  the  lunatic  is  maintained  in  the  absence 
of  an  order  for  payment.  As  my  brother  Coleridge  has  already  shown, 
the  language  of  the  enactment  .points  to  the  mode  of  hearing  the  appeal, 
not  to  the  acts  of  the  party  resisting  the  appeal  Here  it  is  only  by 
the  special  provision  in  sect.  2  that  the  clerk  of  the  peace  is  the  respon- 
dent. As  to  the  second  question,  whether  the  justices  had  jurisdiction 
to  adjudicate  on  the  settlement  after  the  removal,  the  words  of  the 
section  do  not  confine  their  power,  but  appear  fairly  to  allow  a  reasona- 
ble time ;  whjch  is  also  strongly  required  by  the  inconvenience  which 
would  follow  from  restricting  them  to  an  immediate  decision. 

Order  of  sessions  quashed. 


♦irmi  The  QUEEN  v-  The  Hon-  and  Rev-  WILLIAM  WODE- 
1U*'J       HOUSE  and  Others,  Justices  of  NORFOLK.     Nov.  11. 

In  April  1843,  an  order  was  made  for  removal  of  a  pauper  from  pariah  B.  to  parUh  C,  and  wai 
suspended  the  same  day ;  and  C.  was  served  with  notice  of  the  order  of  removal  within  ten 
days.  On  26th  August,  1846,  stat  9  k  10  Vict.  c.  66,  came  into  operation.  In  September  1847, 
execution  of  the  order  was  directed  by  another  order  of  justices ;  and,  at  the  same  time, 
they  ordered  payment  by  C.  to  B.,  of  the  expenses  of  maintenance  from  April  1843  to  Sep- 
tember 1847  ;  and  the  pauper  was  removed  to  C.  He  had  resided  in  B.  five  years  next  before 
the  execution  of  the  order.  Afterwards  C.  appealed  against  both  orders ;  and  the  Sessions 
confirmed  both.  On  cases  reserved  for  this  Court,  the  order  of  removal  was  confirmed  on  the 
ground  that  the  appeal  was  too  late ;  but  the  order  for  payment  was  quashed,  on  the  ground 
that  the  case  was  not  within  stat  35  G.  3,  c  101,  s.  2,  the  pauper  not  being  dead,  nor,  in  eon- 
sequence  of  staL  9  k  10  Victc  66,  s.  1,  legally  removed. 

Held,  nevertheless  on  (motion  under  stat  11  k  12  Vict  c  44,  a.  5),  that,  after  the  decision  of  this 
Court,  B.  was  entitled  to  an  order  on  0.  for  the  same  expenses  of  maintenance,  the  settlement 
having  now  been  finally  adjudged  to  be  in  C,  so  as  to  bring  the  ease  within  stat  4  k  5  W.  4 
o.  76,  s.  84. 

Worlledge,  in  this  term,  obtained  a  rule  calling  on  four  justices  of 
Norfolk,  named  in  the  rule  and  the  late  and  present  overseers  of  the 
parish  of  Chedgrave,  in  the  same  county,  to  show  cause  why  the  said 
four  justices,  or  two  of  them,  should  not  make  an  order  under  their  hands 
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and  seals,  or  the  hands  and  seals  of  two  of  them,  upon  the  said  late  or 
present  overseers,  commanding  them  to  pay  to  the  overseers  of  the  parish 
of  Barford,  in  the  said  county,  the  sum  of  97J.  5*.,  being  the  costs  of 
the  relief  and  maintenance  of  James  Henry  Gower,  and  his  wife  and 
four  children,  from  17th  April,  1843,  to  30th  September,  1847,  pursuant 
to  the  statute  in  such  case,  &c. ;  the  said  H.  J.  G.,  and  his  said  wife  and 
children,  having  been  finally  adjudged  to  belong  to  the  said  parish  of 
Chedgrave.     The  following  facts  appeared  upon  affidavit. 

Two  justices  of  Norfolk  made  an  order,  dated  7th  April,  1843,  for 
the  removal  of  Gower,  his  wife  and  children,  from  Barford  to  Chedgrave 
as  their  last  place  of  legal  settlement,  and,  by  endorsement  thereon, 
'suspended  the  same.  Within  ten  days,  notice  of  the  charge-  r^inoo 
ability,  and  copies  of  the  endorsed  order  and  the  examinations,  *- 
were  duly  served  upon  the  overseers  of  Chedgrave.  Two  justices  of 
Norfolk,  by  endorsement  on  the  order,  dated  29th  September,  1847, 
directed  the  execution  thereof,  and,  by  the  same  endorsement,  ordered 
the  overseers  of  Chedgrave  to  pay  1002.  11*.  6£d.  to  the  overseers  of 
Barford,  as  charges  which  Barford  had  incurred  by  the  suspension.  On 
30th  September,  1847,  the  paupers  were  removed  accordingly,  and  re- 
ceived by  Chedgrave.  Appeals  against  the  order  of  removal  and  the 
order  for  payment  were  entered  by  the  overseers  of  Chedgrave,  at  the 
Norfolk  October  sessions,  1847.  Notice  and  grounds  of  appeal  against 
the  order  of  removal,  and  notice  of  appeal  against  the  order  for  pay- 
ment, were  duly  served  before  the  January  sessions,  1848.  One  of  the 
grounds  was :  "  That  the  said  J.  H.  Gower  had  not,  at  the  date  of  the 
said  order  of  removal  of  the  7th  day  of  April,  1843,  and  never  had,  any 
settlement  in  the  said  parish  of  Chedgrave."  The  sessions  confirmed 
both  orders,  subject  to  a  case  upon  each.  By  rules  of  this  Court,  the 
order  of  removal  and  the  order  of  sessions  confirming  it  were  confirmed, 
and  the  order  for  payment  and  the  order  of  sessions  confirming  it  were 
quashed.(a) 

The  expenses  of  maintenance  from  17th  April,  1843,  to  30th  Sep- 
tember, 1847,  amounted  to  97/.  5*., (6)  which  had  actually  been  paid  by. 
the  overseers  of  Barford ;  and  they,  on  22d  February,  1850,  demanded 
this  sum  *from  the  overseers  of  Chedgrave ;  but  payment  was  r^  _~q 
refused.  On  26th  February,  1850,  an  information  and  com-  *- 
plaint  were  laid,  under  stat.  4  &  5  W.  4,  c.  76,(c)  by  the  overseers  of 
Barford,  before  a  justice  of  Norfolk,  who  issued  a" summons  to  the  over- 
seers of  Chedgrave  to  appear  before  two  or  more  justices  on  19th  March, 
1850.  On  that  day  the  parties  appeared  before  the  justices  mentioned 
in  the  rule,  at  petty  sessions ;  and  the  above  allegations  were  proved : 
and  the  overseers  of  Barford  required  the  justices  to  make  an  order  upon 

(a)  Regina  v.  Chedgrave,  12  Q.  B.  296  (B.  C.  L.  R.  vol.  64).    That  ease  was  argued  on  No- 
Tember  27th,  1840;  and  judgment  was  delivered  on  December  7th,  1840. 

(b)  The  difference  between  the  stuns  waff  not  explained. 

(e)  Sect  84. 

3e2 
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Chedgrave  for  payment  of  the  971.  5«.  On  the  part  of  Chedgrave  it 
was  objected  that  the  justices  had  no  jurisdiction  to  make  the  order;  on 
the  grounds :  first,  that  the  first  order  for  payment  had  been  quashed  by 
this  Court ;  secondly,  that,  at  the  time  of  making  such  first  order  (29th 
September,  1847),  the  paupers  were  irremovable  from  Barford,  under 
stat.  9  &  10  Vict.  c.  66.(a)  The  justices  adjourned  the  hearing  to  16th 
April,  1850 ;  when  the  same  justices  resumed  the  hearing,  and  then 
refused  to  make  the  order.  It  was  further  stated  that  the  justices  so 
refused  for  the  purpose  of  having  the  right  determined  by  an  application 
to  this  Court,  under  stat.  11  &  12  Vict.  c.  44,  s.  5. 

The  affidavits  in  opposition  stated  that,  at  the  January  sessions,  1848, 
the  overseers  of  Chedgrave  were  prevented  from  going  into  the  merits 
by  the  objection  that  the  notice  of  appeal  was  too  late,  under  stat.  49 
G.  3,  c.  124,  s.  2 ;  which  objection  the  sessions  held  good,  and  which 
was  the  ground  of  the  decision  of  this  Court  in  favour  of  the  order  of 
removal :  and  that  this  Court  had  quashed  the  order  for  payment  on 

*i  rum  t'ie  groun^  ^at  *^e  ca8e  was  nofc  with*11  8tat«  35  G.  3,  c.  101, 
•*  s.  2,  the  pauper  not  being  dead,  and  his  removal  being  void 
under  stat.  9  &  10  Vict.  c.  66,  s.  1 :  and  facts  were  stated  to  show  a 
residence  of  the  paupers  in  Barford,  so  as  to  satisfy  that  section. 

Archbold  now  showed  cause.  This  is,  in  effect,  a  renewal  of  the 
application  against  which  this  Court  decided  in  the  former  case  of  Regina 
v.  Chedgrave,  12  Q.  B.  206  (E.  C.  L.  R.  vol.  64).  It  was  there  deter- 
mined that,  in  the  case  of  a  suspended  order  of  removal,  an  appeal  was 
too  late,  under  stat.  49  G.  3,  c.  124,  s.  2,  which  was  not  made  at  the  next 
quarter  sessions  after  the  order  itself;  and  that  Chedgrave,  therefore, 
could  not  appeal :  and  it  was  decided,  also,  that  the  order  for  repay- 
ment of  expenses  was  illegal,  under  stat.  35  G.  3,  c.  101,  s.  2,  the  pauper 
not  being  dead,  and  his  removal  being  as  no  removal,  because  rendered 
illegal  by  stat.  9  &  10  Vict.  c.  66,  s.  1.  The  parties  are  now  in  the 
same  position  as  at  the  time  of  that  decision,  unless  the  decision  itself 
1  makes  any  difference,  and  authorizes  a  new  order  for  the  expenses.  It 
is  suggested  on  the  other  side,  that  the  decision  does  make  a  difference, 
and  brings  the  case  within  stat.  4  &  5  W.  4,  c.  76,  s.  84.(6)  But,  even 
♦104.11  8uPP0S*ng  tne  *decision,  that  the  appeal  was  too  late,  to  be, 
-*  within  the  meaning  of  this  section,  a  final  adjudication  of  the 

(a)  Sect.  1. 

(6)  Which  enacts  :  "That .the  parish  to  which  any  poor  person  whose  settlement  shall  be  in 
question  at  the  time  of  granting  relief  shall  be  admitted  or  finally  adjudged  to  belong  fhall  be 
chargeable  with  and  liable  to  pay  the  cost  and  expense  of  the  relief  and  maintenance  of  rarb  poor 
person  :"  "  Provided  always,  that  such  parish,  if  not  the  parish  granting  such  relief,  shall  psy  to 
the  parish  by  which  such  relief  shall  be  granted  the  cost  and  expense  of  such  relief  and  mainte- 
nance from  such  time  only  as  notice  of  such  poor  person  having  become  chargeable  shall  bare 
been  sent  by  such  relieving  parish  to  the  parish  to  which  such  poor  person  shall  be  so  admitted 
or  finally  adjudged  to  belong :  Provided  always,  that  no  charges  or  expenses  of  relief  or  mainte- 
nance shall  be  recoverable  under  a  suspended  order  of  removal  unless  notice  of  such  order  of 
removal,  with  a  copy  of  the  same,  and  of  the  examination  upon  which  such  order  was  made,sbsll 
have  been  given  within  ten  days  of  such  order  being  made  to  the  overseers  of  the  poor  of  tbf 
iMuriah  to  whom  such  order  is  directed/' 
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settlement,  still  the  enactment  does  not  relate  to  suspended  orders.  If 
it  did,  it  would  amount  to  a  repeal  of  the  previous  law  as  to  suspended 
orders :  but,  in  fact,  the  existing  provisions  as  to  suspended  orders  are 
recognised  in  the  second  proviso  of  the  section.  The  section  relates  to 
costs  incurred  in  the  maintenance  of  paupers  during  the  time  between 
the  order  of  removal  and  the  removal  in  the  case  of  orders  not  suspended, 
and  which  costs  originated  in  the  allowance  of  the  twenty-one  days 
under  sect.  79 :  but  the  law  as  to  suspended  orders  was  left  as  before. 
"  All  acts  in  pari  materia*  are  to  be  taken  together,  as  if  they  were  one 
law;"  per  Lord  Mansfield  in  The  Earl  of  Ailesbury  v.  Pattison,  1  Doug. 
28,  30.  The  same  principle  is  applied  to  the  statutes  relating  to  the 
poor  by  Coleridge,  J.,  in  Rex  v.  The  Poor  Law  Commissioners,  in  the 
matter  of  the  Parish  of  St.  Pancras,  6  A.  &  E.  1,  8  (E.  C.  L.  R.  vol. 
33).     [Erle,  J.     Why  may  not  the  remedy  be  cumulative  ?] 

Palmer  (with  whom  was  Worlledge),  contra,  was  stopped  by  the 
Court. 

Lord  Campbell,  C.  J.     The  case  clearly  comes  within  sect.  84  of 
stat.  4  &  5  W.  4,  c.  76,  which  undoubtedly  ^applies  to  suspended  !-*-• /vj« 
orders.     The  conditions  required  by  that  section  having  now  *- 
been  fulfilled,  our^  present  decision  does  not  clash  with  the  former  one. 

Coleridge,  J.  I  think  Mr.  Archbold  must  admit  that,  if  the  case 
be  within  sect.  84,  the  rule  must  be  made  absolute.  But  that  section, 
he  says,  was  directed  only  to  the  interval  of  twenty-one  days  introduced 
by  sect.  79.  I  can  see  no  ground  for  such  a  distinction.  The  enacting 
part  of  sect.  84  is  clear.  The  justices  here  adjudge  the  settlement  to 
be  in  Chedgrave,  but  suspend  the  removal.  Then  stat.  9  &  10  Vict.  c. 
66,  s.  1,  makes  the  pauper  irremovable,  but  does  not  alter  the  settlement. 
We  decided  that  the  parish  of  Chedgrave  was  precluded  by  its  own  laches 
from  appealing  against  the  order  adjudicating  the  settlement ;  and  the 
pauper  was  removed  to  Chedgrave,  where  he  would  have  been  before 
except  for  the  suspension :  he  is  therefore  removed  to  the  parish  in  which 
it  is  adjudged  that  he  is  settled.  That  introduces  the  operation  of  sect. 
84.  But  a  question  is  made  whether  that  section  applies  to  suspended 
orders.  If  it  does  not,  what  does  the  second  proviso  mean?  That 
proviso  clearly  shows  that  the  enacting  part  comprehends  suspended 
orders. 

Wightman,  J.,  concurred. 

Erle,  J.  The  applicants  have  brought  their  case  within  the  second 
proviso :  and,  that  being  so,  the  enacting  part  of  the  section  is  wide 
enough  to  authorize  the  making  of  the  order.  Rule  absolute. 
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_„.„..  *The  QUEEN  v.  The  SOUTH  DEVON  Railway  Company. 
1U4dJ  ITov.13. 

Under  the  Lands  Clauses  Consolidation  Act,  8  &  9  Viet  e.  18,  if  a  difference  between  a  land* 
owner  and  promoters  of  an  undertaking  has  been  referred  to  arbitration,  and  an  award  made, 
the  Court  will,  under  sect  35,  compel  the  promoters  by  mandamus,  at  the  land-owMr'i 
instance,  to  take  up  the  award. 

And  the  promoters  must,  for  that  purpose,  pay  the  fees  due  on  the  award ;  the  arbitrators  ar 
umpire  haring  a  lien  on  the  award  for  such  fees,  which  the  promoters  are  bound  to  satisfy, 
except  so  far  as  the  obligation  may  be  limited  by  sect.  34. 

Mandamus.  The  suggestions  in  the  writ  were  that  the  defendants, 
nnder  their  special  acts  and  stat.  8  &  9  Vict.  c.  18  (the  Lands  Clauses 
Consolidation  Act,  1845),  took  the  lands  of  the  prosecutor,  who  desired 
that  the  amount  of  compensation  might  be  referred  to  arbitration :  that 
an  umpire  was  appointed  by  the  Board  of  Trade  under  the  provisions 
of  stat.  8  &  9  Vict.  c.  18,  s.  28 :  and  that  the  umpire,  having  heard  the 
parties,  made  his  award,  and  intimated  to  the  defendants  that  he  had 
done  so.  The  writ  then  commanded  the  defendants  to  take  up  the 
award. 

Return.  That  the  umpire  demanded  a  fee  of  971.,  and  refused  to 
deliver  the  award  unless  it  was  paid.    Demurrer.    Joinder  in  demurrer. 

Sir  A.  J.  E.  Cockburny  Solicitor-General,  for  the  Crown.  Stat.  8  & 
9  Vict.  c.  18,  s.  35,  requires  that  the  award  shall  be  delivered  to  the 
promoters,  who  shall  retain  the  same  and  furnish  a  copy  to  the  other 
party.  That  clearly  makes  it  their  duty  to  take  up  the  award :  other- 
wise, how  is  the  claimant  to  get  his  compensation  money  ?  He  has  no 
authority  to  take  up  the  award.  And  the  return  is  bad.  The  umpire 
has  a  lien  for  his  reasonable  charges ;  and  no  allegation  is  here  made 
that  the  demand  is  exorbitant ;  the  Court  cannot  be  asked  to  presume 
that  there  is  an  attempt  at  extortion. 

*in dd_  *Sir  F.  Kelly,  contrit.  This  writ  is  without  precedent  [Lord 
J  Campbell,  C.  J.  Perhaps  this  refusal  of  the  Company  is  with- 
out precedent  too.]  The  remedy  of  the  umpire  is  by  action ;  and  a 
mandamus  will  not  lie  when  there  is  another  remedy.  [Lord  Campbell, 
C.  J.  This  is  not  a  mandamus  on  behalf  of  the  umpire  to  pay  his  fees. 
It  is  a  mandamus  on  behalf  of  the  claimant  to  take  up  the  award.] 
There  is  no  duty  on  the  part  of  the  promoters  to  take  up  the  award  if 
they  cannot  obtain  it  without  the  payment  of  fees.  Costs  of  the  arbi- 
tration are  sometimes  to  be  borne  by  the  party  claiming  compensation. 
[Lord  Campbell,  C.  J.  When  a  record  comes  before  ua  in  which  the 
circumstances  appear  to  be  such  that,  under  stat.  8  &  9  Vict.  c.  18,  s. 
34,  the  arbitrator's  fees  are  partly  to  be  paid  by  the  applicant,  we  will 
consider  that  case.  Here  the  facts  disclosed  on  the  record  do  not  raise 
that  point.  Are  you  prepared  to  contend  that  the  legislature  meant  to 
deprive  the  umpire  of  a  lien  for  his  reasonable  charges  ?]    The  legisla- 
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ture  do  not  give  him  a  lien ;  they  could  easily  have  used  words  to  that 
effect  if  they  had  intended  it. 

The  Solieitor- General  was  not  called  on  to  reply. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  the  prosecutor  is  enti- 
tled to  judgment.  The  writ  is  on  the  face  of  it  good.  It  19  founded  on 
stat.  8  &  9  Vict.  c.  18,  s.  35,  which  enacts  that  "the  arbitrators  shall 
deliver  their  award  in  writing  to  the  promoters  of  the  undertaking,  and 
the  said  promoters  shall  retain  the  same,  and  shall  forthwith,  on  de- 
mand, at  their  own  expense,  furnish  a  copy  thereof  to  the  other  party 
to  the  arbitration.'1  *Now  the  prosecutor  shows  that  he  was  en-  rtin4r 
titled  to  have  a  copy  of  the  award,  and  that  the  defendants  had  ^ 
not  got  possession  of  the  award,  as  they  were  bound  to  do  by  the  act. 
This  was  a  breach  of  their  duty ;  and  the  mandamus  lies  to  enforce  it. 
Then  what  is  the  return  ?  They  return,  as  an  excuse  for  their  default 
and  breach  of  duty  to  the  prosecutor,  that  they  have  also  been  guilty 
of  a  default  and  breach  of  duty  to  the  umpire ;  for  it  is  not  disputed 
that  they  were  bound  to  pay  his  fees ;  and  they  do  not  plead  that  his 
demand  was  unreasonable.  By  this  return  they  seek  to  take  advantage 
of  their  own  wrong.     The  return  is  bad. 

Coleridge,  J.  I  am  of  the  same  opinion.  Stat.  8  &  9  Vict.  c.  18, 
s.  35,  points  out  to  the  umpire  that  in  all  cases  he  is  to  deliver  his  award 
to  the  promoters ;  and  that  is  evidently  the  same  thing  as  an  express 
direction  to  the  promoters  to  take  it  up.  Then  I  think  that  a  direction 
to  take  up  an  award  involves  in  it  the  necessity  of  satisfying  any  lien 
there  is  on  it.  Sir  F.  Kelly  therefore  found  himself  driven  to  contend 
that  the  act  took  away  the  umpire's  lien.  The  act,  however,  is  silent 
on  that,  and  leaves  him  the  lien  he  would  have  had  at  common  law. 

Wightman,  J.  I  also  think  that  nothing  in  the  statute,  either  by 
express  terms  or  by  implication,  deprives  the  umpire  of  his  lien ;  whilst 
a  duty  is  plainly  cast  on  the  defendants  to  take  up  the  award. 

Erle,  J.  I  think  it  was  the  duty  of  the  Company  to  take  up  the 
award ;  and  in  that  I  include  the  duty  to  satisfy  the  lien  of  the  umpire. 
I  come  to  this  conclusion  *the  more  readily,  because  the  taking 
up  of  the  award  is  one  of  a  series  of  steps  by  which  the  Com- 
pany by  compulsion  take  away  a  man's  land,  and  I  think  that,  when  the 
Company  have  commenced  such  a  course,  and  have  put  a  man  in  the 
position  of  no  longer  having  the  control  of  his  land  though  he  has  not 
yet  obtained  the  compensation  which  is  the  price  of  it,  they  are  bound 
to  go  on  and  complete  the  steps.(a) 

(a)  Reported  by  C.  Blackburn,  Beq. 

vol.  xv.— 77 
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WALKER  v.  CLEMENTS.    Nov.  15. 

In  cases  under  stat  21  Jao.  1,  o.  16,  s.  3,  the  Statute  of  Limitations  is  not  a  bar  to  a  set-oft^ 

unless  the  six  yean  have  expired  before  the  action  is  brought 
Therefore,  where,  to  a  plea  of  set-off,  plaintiff  replied  that  the  eaase  of  set-off  did  net  seen* 

within  six  years  of  the  commencement  of  the  suit  or  the  pleading  of  the  plea,  the  replication 

was  held  bad  on  special  demurrer. 

Assumpsit.  The  declaration  (which  recited  a  writ  issued  31st  Octo- 
ber, 1849),  was  for  work  and  labour  as  an  attorney,  money  paid,  and  on 
an  account  stated. 

Plea  (dated  30th  November,  1849),  among  others :  That  "  plaintiff, 
before  and  at  the  time  of  the  commencement  of  this  suit,  was,  and  from 
thence  hitherto  hath  been  and  still  is,  indebted"  to  defendant  in,  &&, 
(on  a  promissory  note  and  two  bills  of  exchange,  and  for  railway  shares 
and  certificates  of  ownership  of  shares  in  companies,  scrip  certificates, 
goods  and  chattels,  sold,  transferred,  and  delivered,  money  lent,  money 
paid,  money  had  and  received,  interest,  and  money  due  on  divers  account* 
stated) :  which  sums  exceeded,  &c. ;  and  defendant  offered  to  set-off,  ic. 
(in  the  common  form). 

♦10/171  Replication  (dated  8th  December,  1849)  ^  That  the  *said  sop- 
-J  posed  debts  and  causes  of  set-off  "  did  not,  nor  did  any  part 
thereof,  arise  or  accrue  at  any  time  within  six  years  next  before  the 
commencement  of  this  suit  or  the  pleading  of  the  said  plea."  Verifica- 
tion. 

Special  demurrer,  assigning  causes  which,  so  far  as  regards  the  de- 
cision of  the  Court,  will  sufficiently  appear  from  the  argument. 

Rewy  for  the  defendant.  The  question  is,  whether  the  six  years  given 
by  stat.  21  Ja.  1,  c.  16,  s.  3,  are  to  be  reckoned,  when  the  statute  is 
insisted  upon  in  answer  to  a  plea  of  set-off,  from  the  commencement  of 
the  action  or  from  the  pleading  of  the  plea.  Even  if  they  are  to  be 
reckoned  from  the  plea,  the  replication  is  *bad  on  special  demurrer  at 
least :  if  it  sets  up  two  defences,  it  is  bad  for  duplicity :  if  it  sets  up 
one  only,  the  expiration  of  the  time  before  plea  pleaded,  it  is  true  that, 
if  the  six  years  expired  before  the  commencement  of  the  action,  tbey 
would  also  have  expired  before  the  plea  pleaded :  but  this  is  argument- 
ative, though  the  argument  is  k  fortiori:  and  the  replication  in  this 
respect  is  like  the  plea  in  Burroughs  v.  Hodgson,  9  A.  k  E.  499,(<z) 

(a)  Re\c  referred  also  to  a  ease  of  Parker  v.  Gill,  in  which  this  Court  noted  upon  the  authority 
of  Burroughs  v.  Hodgson.  It  was  an  action  of  assumpsit  to  recover  the  amount  of  an  attomer'i 
bill  of  costs.  Plea:  "that  the  plaintiff  did  not  at  any  time  one  month  before"  action  broagsl 
deliver  a  signed  bill  "  pursuant  to  the  statute  in  such  case  made,  but  therein  wholly  failed  sad 
made  default,  contrary  to  the  form  of  the  said  statute."  Demurrer,  on  the  grounds  that  the  pies 
did  not  allege  that  the  plaintiff  did  not,  "  one  calendar  month,"  before  action  delirer  nth  bill; 
and  that  the  averment  that  he  did  not  deliver  such  bill  "  one  month"  before  action  was  an  arer- 
ment  on  which  no  material  or  sufficiently  certain  issue  could  be  taken.  The  ease  was  argced  is 
Trinity  term  (June,  4th),  1847.  Phipnn  for  the  defendant,  in  the  absence  of  the  plaintiff  «**- 
sol,  commenced,  and,  after  citing  Hart  v.  Middleton,  2  Car.  &  K.  8  (B.  C.  L.  K  voL  61),  to  •*•* 


15  ADOLPHEfS  &  ELLIS.  N.  8.  1047 


[*1048 


which,  in  *order  to  set  up  a  defence  on  the  ground  that  the  case 
was  within  the  jurisdiction  of  a  Court  of  Requests,  alleged  that 
the  defendant  was  not  indebted  to  the  plaintiff  beyond  a  sum  named, 
being  less  than  the  sum  up  to  which  the  Court  had  jurisdiction ;  and 
this  was  held  bad  on  special  demurrer,  as  leading  to  an  immaterial  issue. 
Again,  if  the  six  years  are  to  be  reckoned  from  the  commencement  of 
the  action,  the  replication  is  bad  for  tendering  an  immaterial  allegation 
as  to  the  time  reckoned  from  the  plea,  and  is  also  bad  for  duplicity. (a) 
This  construction  of  the  statute  seems  most  consistent  with  principle ; 
and  the  ordinary  form  of  pleading  agrees  with  it ;  but  no  great  reliance 
can  be  placed  on  the  last-mentioned  circumstance,  because  the  rule  that 
the  statute  must  be  replied  to  a  plea  of  set-off  is  recent.  (He  referred 
to  Chappie  v.  Durston,  1  C.  &  J.  lff(i)  Bull.  *N.  P.  180,  and 


Remington  v.  Stevens,  2  Str.  1271.)     The  terms  of  the  statutes 
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of  set-off,  2  G.  2,  c.  22,  s.  18,  8  G.  2,  c.  24,  s.  4,  which  are  later  than  the 
Statute  of  Limitations,  supply  no  argument.  Sect.  4  of  Lord  Tenter- 
den's  Act,  9  G.  4,  c.  14,  does  not  point  out  from  whence  the  time  is  to 
be  reckoned.  The  application  of  the  Statute  of  Limitations  to  set-off 
originated,  not  in  positive  enactment,  but  in  a  kind  of  equitable  view 
taken  by  the  courts;  it  was  thought  right  that  the  stateness  of  the 
demand  should  operate  equally  in  favour  of  both  parties.  [Lord  Camp- 
bell, C.  J.  The  mutuality  of  debt  must  exist  at  the  time  of  action 
brought.]  That  was  decided  in  Evans  v.  Prosser,  8  T.  R.  186,  and 
Richards  t>.  James,  2  Exch.  471  :f  and  it  seems  to  show  that  the  limita- 
tion must  be  reckoned  from  that  time.  Any  other  view  would  lead  to 
this  injustice ;  that  the  defendant  might  not  bring  an  action  on  his  claim, 
knowing  that  the  plaintiff  had  a  claim  ;  whereas  the  plaintiff,  by  issuing 
his  writ  and  not  declaring  till  the  defendant's  right  of  action  was  barred, 
might  avail  himself  of  his  own  claim  and  get  rid  of  the  demand  against 
Ijira.  [Coleridge,  J.  The  defendant  might  in  such  a  case  sue  on  his 
own  claim,  and  force  the  plaintiff  to  set  off  the  counter  claim.]  The  de- 
fendant would  then  lose  tfte  costs  of  the  action.  And,  on  such  a  view, 
the  defendant  would  lose,  of  the  six  years,  all  the  time  between  the  writ 

that  "month"  in  eonuuorcial  matters,  meant  calendar  month,  and  Lang  v.  Gale,  I  M.  A  8.  Ill 
(E.  C.  L.  R.  vol  28),  see  Simpson  v.  Margitson,  11 Q.  B.  23  (E.  C.  L.  R.  vol.  63),  to  show  thsK 
the  meaning  might  vary  according  to  the  intention  of  the  parties,  contended  that,  with  reference, 
t'i  the  subject  matter  of  the  plea,  and  the  statute  therein  referred  to  (6  A  7  Vict.  c.  73,  s.  37), 
**  month"  in  the  plea  must  be  taken  to  mean  "  calendar  month"  see  Ryalls  ».  The  Queen,  11  Q.  B. 
731  (E.  C.  L.  R.  vol.  63),  that  an  averment  of  non-delivery  within  twenty-eight  days  would  have 
been  sufficient;  and  that  the  plaintiff  could  not  complain  that  the  issue  had  been  narrowed  to  his 
own  advantage.  J,  J.  Lownde9t  contra,  contended  that  the  plea  was  argumentative,  and  that  it 
tendered  an  immaterial  issue ;  and  be  cited  Burroughs  r.  Hodgson,  9  A.  A  E.  499  (B.  0.  L.  R.  vol. 
36).  He  was  then  stopped,  Lord  DmcvAif,  C.  J.,  observing  that  the  case  cited  was  oonolusive, 
and  the  rest  of  the  Court  (Pattesom,  Coleridge,  and  Erle,  Js.)  concurring ;  and  judgment  was 
given  for  the  plaintiff.     (From  the  notes  of  H.  Davison,  Esq). 

(a)  See  Wright  v.  Watts,  3  Q.  B.  89  (E.  G.  L.  R.  vol.  43) ;  Alexander  t>.  Townley,  5  M.  A  G. 
300  (E.  C.  L.  R.  vol.  44). 

(&)  See  Owen  v.  Be  Beau  voir,  16  M.  A  W.  547.  f  Also  Ford  v.  Dornford,  8  Q,  B.  583  (E  O. 
L.  R.  vol.  55.) 
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and  the  plea  pleaded.  Where  an  action  was  commenced  by  capias,  the 
defendant  was  held  to  bail  for  the  balance  only,  which,  therefore,  roust 
have  been  taken  at  the  commencement  of  the  suit. 
*1  OOTI  *£u*h,  contni.  The  general  question  does  notarise :  the  replica 
-*  tion  shows  that  the  statute  has  run  against  the  set-off  upon  each 
of  the  constructions.  The  plaintiff  does  not  say  that  one  or  the  other  period 
has  expired,  but  that  both  have  expired.  The  correct  view  seems  to  be  that 
the  debt  must  exist  both  at  the  time  of  the  action  brought  and  at  that 
of  plea  pleaded.  And,  as  the  set-off  is  not  insisted  upon  till  pleaded, 
the  plea  is  in  the  nature  of  an  action  brought,  and  the  time  should  be 
reckoned  from  that. 

ReWj  in  reply,  was  stopped  by  the  Court. 

Lord  Campbell,  C.  J.  I  think  the  plea  bad.  The  set  off  is  substi- 
tuted for  a  cross  action.  When  are  we  to  suppose  that  cross  action 
brought  ?  Clearly  at  the  time  of  the  commencement  of  the  plaintiff's 
action,  since  a  set-off  not  then  existing  cannot  be  insisted  upon. 

Coleridge,  J.  I  am  of  the  same  opinion.  A  set-off  must  be  avail- 
able as  a  cross  action  would  be. 

Wiohthan  and  Erle,  Js.,  concurred. 

Judgment  for  defendant 

A  debt  to  be  pleaded  as  a  set-off  must  be  a  replied — bat  if  it  be  offered  in  evidence  on  i 

mutual  subsisting  debt  at  the  time  of  bringing  notice  of  set-off,  it  cannot  be  received  when  it 

suit    A  debt  barred  by  the  statute  of  limits-  is  barred  by  the  statute :  Jacks  r.  Moure,  I 

tions  is  not  a  subsisting  debt,  and  so  cannot  be  Yeates,  391.     When  payment  and  set-off  in 

pleaded  as  a  set-off,  or  given  in  evidence :   Gil-  pleaded  generally,  and  defendant  has  gon«  w 

Christ  v.  Williams,  3  A.  K.  Marshal,  235 ;  Wil-  trial  without  demanding  a  replication  to  hu 

liams  v.   Gilchrist,  3  Bibb,  49;    Turnbull  v.  plea  of  set-off,  the  defence  to  the  setoff  is  left 

Btrohecker,  4  M'Cord,  210;  Madden  p.  Madden,  at  large,  and  the  plaintiff  may  avail  himself  of 

2  Rep.  Const.  Court,  350.     When  the  set-off  is  the  statute  of  limitations  or  any  other  defeocc : 

specially  pleaded,  the  statute  must  be  specially  Coulter  v.  Repplier,  3  Harris,  208. 
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JJnder  stat  12  6  13  Vict  c.  106,  s.  80,  a  plaintiff  who  has  made  an  affidavit  of  debt  agsiaii 
a  defendant,  a  trader,  and  recovered  less  than  the  amount  sworn  to,  wiU  be  ordered  to  pajth* 
costs  to  defendant,  as  having  made  the  affidavit  without  reasonable  or  probable  cause,  if  hf 
has  sworn  to  his  own  claim  without  allowing  for  a  counter  claim  of  defendant  arising  on  the 
same  transaction. 

Indebitatus  assumpsit  tor  goods  sold  and  delivered,  goods  bargained 
and  sold,  money  had  and  received,  and  on  an  account  stated.  Pleas. 
1.  Non  assumpsit.  2.  Payment.  3.  Set-off  for  money  lent,  work  and 
labour,  money  bad  and  received,  and  on  an  account  stated.  The  repli- 
cation traversed  the  last  two  pleas. 

On  the  trial,  before  Coleridge,  J.,  at  the  last  Hampshire  assises,  it 
appeared  that  the  agent  who  generally  acted  for  the  plaintiff  at  South- 
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ampton,  had  there  sold,  on  behalf  of  the  plaintiff,  a  cargo  of  coals  to 
the  defendant  under  the  following  written  agreement. 

"  Southampton,  4th  January,  1851. 

"  Messrs.  John  Marshall  and  Co.,  of  Southampton,  hereby  agree  to 
sell,  and  Charles  Bartlett  for  account  of  Mr.  W.  R.  Sharland  agrees  to 
buy,  a  fair  and  usual  cargo  of  Lainbton's  (half  and  half)  coals  ex  ship 
Ellen,  from  Sunderland,  now  at  Southampton,  at  16*.  9d.  per  ton  pay- 
able on  delivery,  say  one-half  in  cash,  the  remainder  half  by  approved 
bill  at  two  months  date,  payable  in  London.  The  cargo  to  be  delivered 
at  Redbridge,  and  to  be  taken  from  the  vessel  at  the  buyer's  expense, 
free  of  all  charge  or  deduction  whatever  as  respects  the  sellers.  The 
cargo  to  be  taken  out  at  the  rate  of  not  less  than  one  keel  and  a  half 
per  working  day  ;  and,  should  any  additional  time  be  occupied  in  unload- 
ing, *Sl.  per  day  demurrage  to  be  paid  by  the  buyer  for  each  rj>1  ft  _9 
and  every  day  beyond  that  period.  *- 

For  W.  R.  Sharland. 
Charles  Bartlett. 

«  Mr.  Sharland  to  advance  the  captain  on  account  302." 

The  plaintiff,  on  hearing  of  the  sale,  wrote  to  the  agent  of  the  defend- 
ant, repudiating  the  contract,  as  having  been  made  without  plaintiff's 
authority.  The  defendant  still  claimed  the  cargo ;  and  the  greater  part 
of  it  was  ultimately  delivered  to  him  at  Southampton  (the  captain  having 
refused  to  deliver  at  Redbridge),  the  defendant  paying  140Z.  for  freight, 
and  various  smaller  sums  for  demurrage  and  other  charges.  The  plain- 
tiff, in  the  present  action,  claimed  to  recover  the  whole  value  of  the 
coals  delivered.  A  verdict  was  found  for  the  plaintiff  for  1222. 16*.  4d., 
the  difference  between  such  value  and  the  amount  already  mentioned  as 
having  been  paid  by  the  defendant. 

Previously  to  this  actionj  the  defendant  had  sued  the  plaintiff  for  his 
breach  of  contract  in  not  delivering  at  Redbridge,  and  had,  after  the 
commencement  of  the  present  action,  but  before  the  trial,  recovered  a 
verdict  for  40/.  damages ;  and,  before  the  present  action,  the  now  plain- 
tiff had  made  an  affidavit  in  the  Court  of  Bankruptcy,  under  stat.  12  & 
13  Vict.  c.  106,  s.  78,  stating  that  the  defendant  was  indebted  to  him 
for  goods  bargained  and  sold  to  the  amount  of  3032.  14*.  9d.,  the  value 
of  the  whole  cargo. 

Crowder,  in  this  term,  obtained  a  rule  calling  on  the  plaintiff  to  show 
cause  why  the  defendant  should  not  have  the  costs  of  the  present  action, 
under  stat.  12  &  13  Vict.  c.  106,  s.  86,  the  plaintiff  having  failed  to 
recover  the  whole  amount  stated  in  his  affidavit. 

*K\nglake,  Serjt.,  and  Wise  now  showed  cause.     The  credi-  r<t1ft^« 
tor  is   bound,   by   sect.  78   of  the   statute,   which   refers   to  *- 
schedule  F.  for  the  form  of  the  affidavit,  to  state  that  the  bankrupt  is 
"justly  and  truly  indebted"  to  him  in  a  certain  sum.     The  plaintiff  here 

3F 
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has  never  received  anything  for  the  cargo,  and  waa  therefore  right  in 
claiming  by  his  affidavit  the  whole  value  of  it.  [Erlb,  J.  It  was  in  hi* 
knowledge  that  the  cargo  could  not  be  delivered  at  all  till  half  the  freight 
had  been  paid  in  cash,  and  the  remainder  by  a  bill  at  two  months. 
Wightman,  J.  Did  the  plaintiff,  at  the  time  of  making  the  affidavit, 
know  that  he  would  have  to  make  some  deduction  from  the  whole 
amount  ?]  He  did  not  know  the  precise  circumstances  of  the  payments 
made  by  the  defendant  [Wightman,  J.  Did  he  know  that  the  de- 
fendant had  paid  half  the  freight  ?]  He  did  not  know  the  precise  sain 
paid  for  freight.  [Lord  Campbell,  G.  J.  But  could  he  say  that  he 
had  "  reasonable  or  probable  cause"  (the  words  of  sect.  86)  to  swear  to 
the  whole  ?]  He  could.  He  had  entirely  repudiated  the  contract.  The 
statute  required  him  to  make  an  affidavit  of  the  sum  which  was  justly 
and  truly  owing  to  him.  What  was  owing  to  him  here  was  the  full  Take 
of  the  cargo.  The  statute  does  not  contemplate  any  calculation  of  set- 
off, or  of  the  sum  to  be  ultimately  recovered ;  the  affidavit  is  to  set  out 
the  prim&  facie  debt.  [Lord  Campbell,  C.  J.  What  amount  mast  the 
defendant  have  found  security  for,  under  the  statute  ?]  That  is  in  the 
discretion  of  the  Commissioner.  If  the  defendant  make  an  affidavit  of 
merits,  the  Commissioner  may  call  upon  him  to  enter  into  a  bond  for 
securing  the  payment  of  such  sum  as  may  be  ultimately  recovered;  hut 
*10*vTI  ^e  amount  °f  tne  bond  is,  by  the  act,  to  be  decided  *by  the 
J  Commissioner.  There  is  a  provision  of  a  similar  nature  in  the 
previous  Bankrupt  Act,  5  &  6  Vict.  c.  122,  s.  19 :  and  there  is  an  anaia- 
gous  enactment  in  stat.  43  G.  3,  c.  46,  s.  3,  with  respect  to  the  giving 
special  bail  or  paying  a  deposit  into  Court  by  a  defendant  arrested  under 
mesne  process.  But  the  consequences  to  the  defendant  of  an  affidavit 
under  the  last  mentioned  statute  are  much  more  severe  than  those  of  an 
affidavit  under  stat.  12  &  13  Vict.  c.  106,  s.  78 ;  and  therefore  the  latter 
statute  cannot  receive  the  same  construction  as  the  former.  [Colebidgk, 
J.  You  say  that  the  plaintiff  has  a  right  to  claim  the  whole  amount,  with- 
out reference  to  set-off.  But  that  was  improper  in  an  affidavit  under  stat. 
43  G.  3,  c.  46.]  There  the  costs  depended  upon  the  question  whether  or 
not  the  plaintiff  had  reasonable  and  probable  cause  for  requiring  the  de- 
fendant to  give  the  bail  bond  or  pay  the  deposit  into  Court ;  here  it  depends 
upon  whether  the  plaintiff  had  reasonable  and  probable  cause  for  making  an 
affidavit  of  debt.  [Coleridge,  J.  To  that  amount.]  Dronefield  v.  Archer, 
5  B.  &  Aid.  513  (E.  C.  L.  R.  vol.  7),  will  be  relied  upon  by  the  other  side. 
But  that  was  a  case  under  stat.  43  G.  3,  c.  46,  s.  3,  and  cannot  be  con- 
sidered as  a  direct  authority  in  the  construction  of  the  present  act  Under 
that  statute  the  debtor  had  no  means  of  lessening  the  creditor's  claim, 
as  he  can  under  the  present  act,  by  a  counter  affidavit  as  to  the  whole 
or  as  to  part.     Under  sect.  72(a)  of  the  present  act,  which  declares 

(a)  Stat  12  A  13  Vict.  o.  106,  s.  72,  enacts :  «  That  if  any  plaintiff  lhall  recover  jndgmcot  ia 
•ny  action  personal  for  the  recovery  of  any  debt  or  money  demand,  in  any  of  Her  Majesty' 
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♦non-payment  by  the  defendant,  after  recovery  and  seven  days' 
notice  by  the  plaintiff,  there  being  no  set-off,  to  be  an  act  of 
bankruptcy,  the  Commissioner  has  no  power  to  interfere  between  the 
parties,  by  bond  or  otherwise;  and  under  that  section  it  would  be 
necessary  to  allow  for  the  set-off:  but  no  such  necessity  exists  under  sect. 
86,  the  Commissioner  having  a  power  of  interference  given  him.  In 
Smith  v.  Temperle,  16  M.  &  W.  273,  f  and  Willding  v.  Temperley,  11 
Q.  B.  987  (E.  C.  L.  R.  vol.  63),  the  construction  of  stat.  5  &  6  Vict.  c. 
122,  g.  19,  was  discussed ;  but  in  the  first  case  no  decision  was  given 
upon  it,  and  in  the  other  the  Court  was  divided.  [Coleridge,  J.  Sup- 
pose the  set-off  overtopped  the  debt ;  could  the  plaintiff  make  an  affida- 
vit such  as  you  contend  for  ?]  He  could.  The  Commissioner  would 
then  call  upon  the  defendant  to  bring  forward  his  counter  claim,  also 
without  restriction.  *  [Lord  Campbell,  C.  J.  The  notice  in  schedule 
G.  runs  in  this  form ;  "  I  the  said  A.  B.  hereby  require,  immediate  pay- 
ment of  the  said  sum."  Of  what  sum  can  he  require  immediate  pay- 
ment? Surely  of  the  balance.]  The  affidavit  is  mAde  only  for  the 
purpose  of  procuring  a  summons  before  the  Commissioner.  It  would 
often  be  very  difficult  at  that  stage  to  say  whether  a  certain  claim  was  a 
eet-off  or  not,  though  it  might  ultimately  *turn  out  to  be  so.  r+inrfi 
[Lord  Campbell,  C.  J.  It  would  be  enough  if  the  creditor  *- 
had  reasonable  and  probable  cause,  stating  the  particular  sum.  Had 
the  plaintiff  such  reasonable  and  probable  cause  here  ?  The  statute 
requires  him  to  state  "  the  truth  of  his  debt."]  That  is  to  be  under- 
stood as  meaning  the  truth  of  the  debt  is  primfi,  facie  owing  to. him. 
[Wightman,  J.  According  to  your  argument,  he  might  disregard  a 
payment  as  well  as  a  set-off.]  It  is  very  doubtful  whether  a  right  of 
set-off  exists  at  all  in  the  present  case.  There  was  no  contract  what- 
ever between  the  plaintiff  and  the  defendant  as  to  the  payments  made 
by  the  defendant.  They  were  made  to  parties  having  no  authority  from 
the  plaintiff.  [Lord  Campbell,  C.  J.  Then  there  is  no  debt  at  all 
between  the  defendant  and  plaintiff;  and  the  remedy  of  the  plaintiff  is 
by  an  action  of  trover.]  Assumpsit  may  be  maintained,  according  to 
the  principle  of  Eussell  v.  Bell,  10  M.  &  W.  340.  f  [Wightman,  J. 
Suppose  the  defendant  had  paid  the  whole  amount  mentioned  in  the 
affidavit.  From  whom  could  he  have  recovered  the  sum  paid  for  freight  ?] 
From  the  plaintiff,  in  a  separate  action.     [Wightman,  J.     Then  he  has 

Courts  of  Record,  against  any  such  trader,  and  shall  be  in  a  situation  to  sue  out  execution  upon 
such  judgment»  *&d  there  be  nothing  dne  from  such  plaintiff  by  way  of  set-off  against  such  judg- 
ment, and  such  trader  shall  not,  within  seven  days  after  notice  in  writing  personally  served  upon 
such  trader,  requiring  immediate  payment  of  such  judgment-debt,  pay,  secure,  or  compound  for 
the  same  to  the  satisfaction  of  sueh  plaintiff  every  such  trader  shall  be  deemed  to  have  com- 
mitted an  act  of  bankruptcy  on  the  eighth  day  after  service  of  such  notice :  Provided  always, 
that  if  such  execution  shall  in  the  mean  Ume  be  suspended  or  restrained  by  any  rule,  order,  or 
proceeding  of  any  court  of  justice  having  jurisdiction  in  that  behalf,  no  further  proceeding  shall 
be  had  on  such  notice,  but  that  it  shall  be  lawful  nevertheless  for  such  plaintiff,  when  he  shall 
again  be  in  a  situation  to  sue  out  execution  on  such  judgment,  to  proceed  again  by  notice  in  man- 
ner aforesaid." 
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a  set-off.]  The  question  is,  whether  a  set-off  can  be  claimed  under  the 
present  circumstances.  [Coleridge,  J.  No  objection  of  that  kind  was 
made  at  the  trial.]  If  there  be  no  very  important  difference  between 
.  the  sum  sworn  to  and  the  sum  recovered,  the  Court  will  not  order  pay- 
ment of  costs ;  Turner  v.  Prince,  5  Bing.  191  (E.  C.  L.  R.  vol.  15), 
Sherwood  v.  Tayler,  6  Bing.  280  (E.  C.  L.  R.  vol.  19). 

Crowder  and  Barstow,  contra.  The  language  of  the  statute  is  quite 
*1_71  explicit,  and  is  almost  identical  with  *that  of  stat.  43  G.  3,  c. 
J  46,  s.  3.  Under  both  statutes  it  is  the  debt  actually  doe,  not 
the  primfi,  facie  claim,  that  must  be  sworn  to.  The  discretion  of  the 
Commissioner  will  be  determined  by  the  affidavit ;  and  it  would  be  a 
great  hardship  to  make  a  man  who  has  a  good  set-off  against  a  claim 
give  a  bond  to  secure  payment  of  the  whole  of  such  claim,  when  he  would 
have  admitted  the  debt  if  demanded  to  the  correct  amount  only.  It  is 
quite  clear  from  the  circumstances  here  that  the  plaintiff,  at  the  time  of 
swearing  the  affidavit,  had  not  "  reasonable  or  probable  cause"  for  mak- 
ing so  large  a  claim. 

Lord  Campbell,  C.  J.  We  are  called  upon  to  say  whether  or  not  the 
plaintiff  had  reasonable  or  probable  cause  for  making  the  affidavit  in 
question.  That  he  had  not  has  been  shown  to  my  entire  satisfaction.  I 
will  not  say  that  in  every  case  the  creditor  must  necessarily  mention  the 
set-off ;  but,  if  he  knows  of  any  clear  set-off  which  must  be  deducted 
from  his  demand,  and  swears  to  his  own  debt  without  making  the  deduc- 
tion, he  does  make  the  affidavit  without  reasonable  or  probable  cause. 
The  reasonable  decisions  on  stat.  43  G.  3,  c.  46,  s.  3,  are  clearly  im- 
portable into  this  case.  Under  that  statute  it  has  been  decided  that  a 
party  is  not  to  be  held  to  bail  for  the  amount  of  the  plaintiff's  debt  with- 
out having  credit  for  his  counter-claim.  Now,  affidavits  under  stat  12 
&  13  Vict.  c.  106,  may  produce  bankruptcy,  and  strip  the  debtor  of  all 
he  has  in  the  world :  and  I  think  the  Legislature  did  not  mean  to  give 
such  power  to  a  creditor,  unless  he  stated  in  his  affidavit  the  sum  which 
he  is  ultimately  entitled  to  recover,  either  by  action  or  proof  in  bank- 
♦lO^ftl  ruPtcy#  The  words  of  the  statute  are  explicit.  *Section  78 
-■  requires  the  creditor  to  make  an  affidavit  of  the  truth  of  his 
debt.  The  true  debt  is  what  the  creditor  is  entitled  to  recover,  not  the 
mere  credit  side  of  his  account  with  the  debtor.  Again,  in  the  form 
directed  by  Schedule  G.,  the  creditor  claims  "  immediate  payment"  of 
the  sum  previously  stated  in  the  affidavit.  This  can  mean  only  imme- 
diate payment  of  such  sum  as  he  can  conscientiously  put  into  his  pocket. 
It  is  true  that  the  Commissioner  has  the  power  of  protecting  the  debtor 
from  an  unrestricted  claim ;  but,  as  has  been  pointed  out  in  the  argu- 
ment, the  affidavit  would  naturally  be  likely  to  influence  him  in  the  ex- 
ercise of  such  discretion.  The  machinery  of  the  statute  in  question  is 
exceedingly  stringent;  and,  consequently,  good  faith  is  the  more  re- 
quired in  setting  it  in  motion.     It  is  quite  clear,  from  the  facts  of  this 
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case,  that  the  plaintiff  was  aware  of  the  set-off  at  the  time  of  his  making 
the  affidavit ;  yet  he  deposed  to  the  whole  of  his  own  side  of  the  ac- 
count   That  is  making  an  affidavit  without  reasonable  or  probable  cause. 

Colkridgb,  J.  The  86th  section  does  not  press  more  heavily  upon 
the  plaintiff  than  upon  the  defendant.  If  the  plaintiff  recover  less  than 
the  amount  mentioned  in  his  affidavit,  the  defendant  is  entitled  to  costs, 
unless,  on  the  other  hand,  the  plaintiff  show  that  he  had  reasonable  or 
probable  cause  for  claiming  such  amount.  Both  parties  are  equally  pro- 
tected. In  the  present  case  it  is  clear,  upon  the  facts,  that  the  plaintiff, 
who  was  suing  for  goods  bargained  and  sold,  and  goods  sold  and  deli- 
vered, knew  that  the  coals  had  passed  into  the  possession  of  the  defend- 
ant. He  did  all  he  could  to  prevent  the  delivery ;  but  he  must  have 
known  that  the  captain  on  delivery  received  the  freight  *He  r^10Ko 
could  not  therefore  believe  that  he  was  entitled  to  the  whole  *- 
sum  which  he  claimed,  without  making  the  deduction. 

Wightman,  J.  No  general  rule  can  be  laid  down  as  to  what  amounts 
to  reasonable  or  probable  cause  under  this  statute :  we  must  be  governed 
by  the  particular  circumstances  of  each  case.  In  the  present  case,  it 
is  clear  that  the  plaintiff  had  no  reasonable  or  probable  cause.  He 
himself  treats  the  claim  as  one  for  goods  sold  and  delivered,  knowing 
that,  by  the  terms  of  the  agreement,  delivery  could  not  take  place  until 
at  least  half  the  freight  had  been  paid  for.  The  set-off,  therefore,  in 
this  case,  is  not  collateral,  but  arises  out  of  the  very  contract  in  respect 
of  which  the  affidavit  is  made ;  and,  therefore,  a  portion  ought  to  have 
been  deducted  by  the  plaintiff. 

Erle,  J.  When  that  which  is  claimed  by  the  defendant  arises  from 
the  transaction  out  of  which  the  plaintiff's  claim  arises,  credit  for  it 
should  be  given.  The  plaintiff  here  contended  that  the  coals  were  got 
against  his  will.  But,  as  he  sues  for  goods  sold  and  delivered,  he  now 
treats  the  delivery  as  lawful ;  and  he  must  therefore  treat  the  payment 
by  the  defendant  as  lawful ;  and,  to  the  amount  of  that  payment,  he  is 
indebted  to  the  defendant.  Without  making  this  allowance,  he  cannot 
truly  say  that  the  defendant  is  indebted  to  him  for  the  price  of  the  coals. 
I  myself  would  carry  out  this  principle  in  all  cases  where  there  are 
mutual  debts  and  credits.  In  Willding  v.  Temperley,  11  Q.  B.  996 
(E.  C.  L.  R.  vol.  63),  I  stated  that  I  did  not  know  that  a  party  r*10f»0 
was  bound,  under  stat.  5  &  6  Vict.  c.  122,  s.  11,  to  allow  the  '- 
set-off  against  himself.  But  that  must  be  taken  in  connexion  with  the 
rest  of  what  I  said.  Where  a  set-off  is  wholly  unconnected  with  the 
plaintiff's  claim,  the  plaintiff  may  show  a  clear  debt  on  his  own  side  ;  he 
need  not  furnish  the  particulars  of  the  set-off:  he  may  say  that  a  set-off 
is  claimed  against  him,  of  which  he  does  not  give  particulars,  but  may 
insist  that  he  is  entitled  to  claim  a  specified  amount.  Here,  however, 
we  need  not  go  into  the  general  question,  as  the  defendant's  claim  arises 
from  the  very  transaction  on  which  the  plaintiff  sues.     Rule  absolute. 

vol.  xv.— 78  8  f  2 
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The  QUEEN,  on  the  prosecution  of  the  Guardians  of  die  WEST 
LONDON  UNION,  againet k    Nov.  23. 

A  child,  six  years  old,  wm  found  wandering  in  the  parish  of  S.  within  the  union  of  W.  in  Loo 
don.  It  appeared  to  be  destitute,  and  to  have  been  assaulted  and  very  ill  used.  It  va# 
received  into  the  union  workhouse,  and  there  maintained,  chargeable  to  S.  On  its  being 
taken  before  two  aldermen,  they  urged  the  guardians  of  the  union  to  undertake  the  prosecu- 
tion of  the  person  who  appeared  to  have  ill  used  the  child.  The  guardians  did  so:  the 
defendant  removed  the  case  into  this  Court  by  certiorari,  and  was  convicted. 

Held,  that  the  guardians  were  entitled  to  the  costs  of  the  prosecution  under  stat  5  4  6  W.  & 
M.  c.  11,  s.  3,  having  prosecuted,  as  officers,  on  account  of  a  fact  that  concerned  them,  u 
officers,  to  prosecute. 

Whateley,  in  this  term,  obtained  a  rule  calling  upon  the  prosecutor 
to  Bhow  cause  why  the  sidebar  rule  in  this  prosecution,  "  That  it  be  re- 
ferred to  the  coroner  and  attorney  of  this  Court  to  tax  the  costs  to  be 
paid  by  the  defendant  to  the  prosecutor,  or  to  his  attorney,"  should  not 
be  set  aside. 

♦infill  ^ne  defendant  stated  on  affidavit  that  he  had  *removed  the 
-*  case(a)  by  certiorari  from  the  Middlesex  sessions  into  this  Court, 
where  he  had  been  tried  and  convicted,  and  sentenced  to  imprisonment; 
which  sentence  he  suffered.  That  he  had  been  served  with  a  side-bar 
rule  at  the  instance  of  the  prosecutors ;  and  that  his  agent,  on  attending 
before  the  Master,  protested  against  the  taxation,  which  the  Master 
adjourned  in  order  that  the  opinion  of  a  Judge  might  be  taken.  That 
defendant's  counsel  attended  on  a  summons  before  Coleridge,  J.,  who 
referred  the  matter  to  the  Court  in  banc.  That  the  prosecutors  were  not 
parties  aggrieved,  but  voluntarily  took  on  themselves  to  prosecute  on 
behalf  of  a  child,  six  years  of  age,  who  was  the  party  really  aggrieved, 
and  for  the  "  parental  correction"  of  whom  defendant  was  convicted. 
That  the  prosecutors  were  Guardians  of  the  West  London  Poor  Law 
Union,  who  never,  previously  to  the  said  correction,  had  any  personal 
or  official  connexion  whatever  with  the  child ;  and  that  the  child  lived 
entirely  under  the  protection  and  guardianship  of  the  defendant  in 
*Gray's  Inn,  which  is  extra-parochial.     That  they  did  not  pro- 


*1062] 


secute  ex  officio,  or  as  constrained  under  any  public  act  or  doty 


(a)  The  indictment  was  in  four  oounts.  The  first  count  oharged  that  defendant,  with  fores,  Ac, 
assaulted  E.  H.,  a  child  of  tender  years,  to  wit,  of  the  age  of  six  years,  in  the  peace,  Ac,  and  filed 
and  tied  a  oord  rope  round  and  about  the  neck  of  the  said  B.  H. ;  and  him,  by  means  of  the  said 
cord,  Ac,  did  hang  and  fasten  in  and  upon  a  certain  peg,  Ac,  and  did  pull  aiM  strip,  and  fores 
the  said  E.  H.  to  pull  and  strip,  from  off  the  body  of  him  the  said  E.  H.  eeftain  clothes,  ta, 
wherewith  he  was  then  and  there  clothed;  so  that  the  said  E.  H.  was  then  and  there  naked,  Ac; 
and  him,  the  said  E,  H.,  as  weU  whilst  he  was  clothed  with  the  said  clothes,  Ac,  as  whilst  he  wsi 
so  naked,  Ac,  with  a  certain  cane  did  then  and  there  violently,  Ac,  and  immoderately  beat  sad 
strike,  Ac,  giving  to  him,  Ac,  In  and  by  the  beating,  Ac,  aforesaid,  divers  wounds,  contosiosi 
and  bruises,  Ac  There  were  three  other  counts  for  beating,  assaulting,  Ac,  in  general  terms. 
As  to  referring  to  the  indictment,  when  before  the  Court  by  certiorari,  see  Begina  v.  Earl  Welds- 
grave,  2  Q.  B.  341,  342  (B.  C.  L.  R.  vol.  42). 

Boine  facts  which  appeared  at  the  trial,  but  which  were  not  stated  on  affidavit,  were  referred 
to  by  the  Court  and  counsel  without  objection, 
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specially  devolving  on  them ;  nor  were  they  hound  over  to  prosecute ; 
and  that  they  did  not  take  any  part  in  the  prosecution  until  after  defendant 
had  been  committed  for  trial.  That,  before  they  took  any  proceedings, 
defendant  applied  to  them  for  the  child,  of  whom  they  had  accidentally 
got  possession,  and  offered  to  pay  any  charge  they  might  have  been  put 
to,  and  to  give  any  guarantee  they  might  require  to  produce  the  child 
at  the  trial ;  but  the  prosecutors  refused  to  deliver  up  the  child,  who 
had  since  been  removed  from  the  custody  of  the  prosecutors ;  and  that 
the  only  time  at  which  the  child  had  the  slightest  connexion  with  tlftbi 
was  pending  the  prosecution. 

From  the  affidavits  in  answer  it  appeared  that  the  ehild  was  about 
six  years  old,  and  was  admitted  into  the  Union  workhouse  before  the 
prosecution,  on  account  of  his  having  been  found  wandering  and  destitute 
in  the  parish  of  St,  Sepulchre,  London,  which  is  comprised  in  the  Union  ; 
that  the  child  thereupon  became  chargeable  to  the  parish,  and  was 
maintained  by  the  Union  from  the  time  of  his  admission  until  he  was 
delivered  up  to  his  mother,  as  after  stated.  That  the  guardians  under- 
took the  prosecution  on  the  request  and  direction  of  two  aldermen  of 
London,  before  whom  the  child  had  been  taken ;  that  the  guardians  did 
this  as  a  public  duty ;  and,  further,  that  they  were  aggrieved  by  the 
chargeability  of  the  child.  That,  before  the  defendant's  committal 
for  trial,  they  appeared  before  the  sitting  magistrate :  that  a  bill  of 
indictment  was  prepared  before  the  defendant  applied  for  the  child; 
♦and  the  guardians,  in  order  that  the  child  might  be  forthcom-  _  fi 
ing  at  the  trial,  refused  to  deliver  him  up.  That  after  the  trial,  '- 
the  child  was  delivered  up  to  his  mother,(a)  under  an  order  of  Cole- 
bidgb,  J.,  she  undertaking  not  to  molest  the  defendant  in  respect  of  the 
child,  but  to  be  solely  at  the  expense  of  maintaining  him.  That  this 
order  was  drawn  up  upon  an  agreement  signed  by  the  defendant  and 
the  mother. 

Crowder  now  showed  cause.  It  is  contended,  in  support  of  the  rule, 
that  stat.  5  &  6  W.  &  M.  c.  11,  s.  3,  is  inapplicable.  That  section  enacts 
that,  if  a  defendant  suing  out  a  certiorari  be  convicted,  this  Court  "shall 
give  reasonable  costs  to  the  prosecutor,  if  he  be  the  party  grieved  or 
injured,  or  be  a  justice  of  the  peace,  mayor,  bailiff,  constable,  head- 
borough,  tythingman,  churchwarden,  or  overseer  of  the  poor,  or  any 
other  civil  officer,  who  shall  prosecute  upon  the  account  of  any  fact 
committed  or  done,  that  concerned  him  or  them,  as  officer  or  officers,  to 
prosecute  or  present."  It  will  be  argued  that  it  did  not  here  concern 
the  guardians,  as  officers,  to  prosecute.  But  they  are,  for  many  pur- 
poses, civil  officers,  and  have  important  duties  to  execute:  they  stand 
in  the  place  of  overseers.  The  statute  has  been  liberally  interpreted. 
In  Rex  t>.  Kettleworth,  5  T.  R.  33,  it  was  held  applicable  to  a  justice 
of  the  peace  who  had  directed  his  clerk  to  prefer  an  indictment,  and 

(a)  The  mother  did  not  go  by  the  name  ef  the  defendant 
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himself  employed  the  attorney :  and  Lord  Kenton  said :  "  This  is  a 
remedial  law;  not  indeed  to  be  extended  beyond,  but  as  little  to  be 
restrained  within,  the  fair  import  of  it."  [Coleridge,  J.  In  Bex  v. 
*10641   Sharpness,  2  T.  R.  47,  *Bullbr,  J.,  said:  "The  Court  has 

J  always  construed  this  act"  "strictly  as  possible."]  There  a 
justice  had  prosecuted  a  gaoler  for  suffering  a  prisoner  committed  on  a 
charge  of  felony  to  escape,  and  was  held  not  entitled  to  costs.  But 
Reeina  v.  Earl  Waldegrave,  2  Q.  B.  341  (E.  C.  L.  R.  vol.  42),  goes  the 
fim  length  of  this  case.  There  the  Court  held  the  statute  applicable  in 
favour  of  the  Metropolitan  Police  Commissioners,  who  prosecuted  for  an 
assault  committed  on  a  police  constable :  and  Rex  t>.  Edwards,(a)  was 
overruled.  Here  the  guardians,  in  the  exercise  of  the  duty  imposed 
upon  them  by  stat.  4  &  5  W.  4,  c.  76,  s.  38,  and  by  stat.  11  k  12  Vict. 
110,  were  in  loco  parentis  to  the  child,  and  were  aggrieved  in  respect 
of  the  expense  which  it  occasioned  to  the  parish.  [Lord  Campbell,  C. 
J.  Could  the  auditors  allow  such  expenses  to  the  Union,  or  could  they 
allow  only  such  expenses  as  the  guardians  were  legally  compellable  to 
incur?  Coleridge,  J.  The  conviction  of  the  defendant  would  not 
relieve  the  funds  of  the  parish.]  That  must  be  admitted.  But  the 
language  of  the  statute  seems  studiously  framed  so  as  to  enlarge  the 
right  to  costs  beyond  prosecutions  which  the  prosecutors  are  legally 
bound  to  undertake.  The  limited  right,  if  intended,  might  have  been 
easily  described. 

Whateley  and  Murphy,  Serjt.,  contri.  The  guardians  here  were  no 
more  bound,  on  account  of  the  child  having  come  into  their  hands,  to 
institute  this  prosecution  than  a  night  constable  would  be,  in  the  case  of 
any  offence  which  he  might  see  committed.  In  Regina  v.  Earl  Walde- 
grave, there  was  an  obligation  ex  officio :  it  clearly  concerned  the  Com- 
*infiVl  m*ss'oners  °f  Metropolitan  *Police  to  protect  their  own  officer. 

-1  And  Wightman,  J.,  there  inquired  whether  the  indictment  stated 
that  the  constable  was  assaulted  in  the  execution  of  his  duty ;  which  it 
did.  No  argument  can  be  drawn  from  the  chargeability,  because  the 
defendant  had  offered  to  reimburse  the  Union,  and  to  take  the  expense 
of  maintenance  on  himself.  The  duty  of  the  guardians  is  merely  to 
administer  relief.  In  Rex  v.  Kettleworth,  5  T.  R.  33,  Lord  Kenyon 
decided  in  favour  of  allowing  costs,  because  the  justice  had  prosecuted 
<<  in  the  regular  discharge  of  his  duty."  In  Rex  v.  Taunton  St.  Mary, 
8  M.  &  S.  465  (E.  C.  L.  R.  vol.  80),  the  constable  of  a  manor  within 
which  a  highway  lay  was  held  to  be  entitled  to  the  costs  of  a  prosecution 
for  non-repair,  because  "  it  does  concern  his  duty  to  see  that  a  place  of 
public  transit  is  open  to  the  public,  and  kept  in  repair."  Here  the 
guardians  were  not  concerned,  as  such,  to  prosecute  for  an  assault  not 
committed  on  the  child  while  under  their  care,  though  they  may  be 
bound  to  do  what  is  necessary  for  the  protection  of  those  actually  under 

(a)  Note  (a)  to  Rex  «.  Dewhurat,  5  B.  k  Ad.  407  (E.  O.  L.  R.  toL  27). 


15  ADOLPHUS  &  ELLIS.   N.  S.  1065 

their  charge.  The  words  " as  officer  or  officers"  are  equivalent  to  "ex 
officio :"  and  the  question  thus  is,  whether  the  guardians  here  did  prose- 
cute ex  officio. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  this  rule  must  be  dis- 
charged. The  question  turns  on  sect.  8  of  stat.  5  k  6  W.  &  M.  c.  11. 
I  will  not  say  that  either  a  strict  or  a  liberal  construction  ought  to  pre- 
vail, but  will  collect  the  intention  of  the  Legislature  from  the  words 
used,  which  are,  so  far  as  is  now  material,  "  churchwarden,  or  overseer 
of  the  poor,  or  any  other  civil  officer,  who  shall  prosecute  upon  the 
account  of  *any  fact  committed  or  done,  that  concerned  him  or  -_  f  flfi 
them,  as  officer  or  officers,  to  prosecute  or  present."  The  '- 
prosecutors  here  are  the  guardians  of  the  Union ;  and  the  question  is, 
whether  it  concerned  them,  as  officers,  to  institute  this  prosecution. 
The  counsel  in  support  of  the  rule  argued  (thopgh  they  did  not  quite 
adhere  to  the  test)  that  the  words  applied  only  where  the  officer  was, 
strictly  speaking,  bound  to  prosecute.  If  so,  the  enactment  certainly 
would  not  apply  in  this  case ;  for  here  the  guardians  could  not  have 
been  indicted  or  punished  if  they  had  refrained  from  prosecuting.  But 
that,  in  my  opinion,  is  not  a  just  construction  of  the  statute.  Does  not 
it  concern  those  to  prosecute  whose  duty  it  is  to  do  so,  though  the  duty 
be  only  one  of  imperfect  obligation  ?  The  statute  was  construed  in 
Regina  v.  Earl  Waldegrave,  2  Q.  B.  341  (E.  C.  L.  R.  vol.  42).  There 
was  in  that  case  no  perfect  obligation ;  yet  the  Court  held,  and,  I  think, 
properly,  that  it  concerned  the  Commissioners  of  Police  to  prosecute. 
My  brother  Murphy,  in  effect,  renounced  the  construction  which  con- 
fined the  enactment  to  a  strict  legal  obligation :  for  he  admitted  that  it 
would  apply  if  the  child  had  been  assaulted  while  actually  in  the  work- 
house. Yet  even  then,  though  it  would  have  been  the  duty  of  the  offi- 
cers to  prosecute,  the  obligation  on  them  would  have  been  moral  and  not 
legal.  Was  it  then,  under  these  circumstances,  the  duty  of  the  guard- 
ians to  prosecute  ?  I  think  it  was.  It  turned  out,  upon  the  investiga- 
tion at  the  trial,  that  the  defendant,  though  he  had  unfortunately  on  one 
occasion  chastised  the  child  with  excessive  severity,  had  generally 
treated  him  with  kindness.  But  what  was  the  situation  of  the  guard- 
ians ?  *They  found  the  child  cast  on  the  world,  with  no  one  to  r^1  ftfif- 
take  care  of  him,  after  he  had  been  unmercifully  flogged,  and  ■- 
bearing  the  appearances  even  of  strangulation.  They  were  in  loco 
parentis :  all  they  could  do  was  to  seek  for  the  person  who,  as  far  as  they 
could  judge,  appeared  to  have  been  guilty  of  such  cruelty.  If  they  had  not 
done  so,  no  one  else  would :  and  an  offence,  which  seemed  to  be  so  heavy 
would  not  have  been  duly  followed  up.  There  was  no  immediate  saving 
of  expense  to  the  Union :  but  the  prosecution  was  for  the  good  of  the 
public.  I  think,  therefore,  that  it  concerned  them  to  prosecute.  I  think 
further,  that  the  statute  is  a  very  salutary  one.  I  do  not  say  a  liberal 
interpretation  is  to  be  put  upon  it :  but  I  do  say  that  it  is  not  to  be  frittered 
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away.  For,  if  a  defendant  insists  upon  bringing  a  case  before  this 
Court,  it  is  but  reasonable  that  he  should  pay  the  expenses  of  a  party  who 
who  i9  properly  prosecuting. 

Coleridge,  J.  I  am  of  the  same  opinion.  It  is  argued  that  the 
words  "  that  concerned  him  or  them,  as  officer  or  officers,  to  prosecute'1 
are  synonymous  with  such  words  as  "  that  they  prosecuted  ex  officio," 
as  if  the  duty  must  be  made  out  to  be  correlative  with  a  liability  to  pro- 
secution in  the  case  of  refraining  from  the  duty ;  at  all  events,  as  if  the 
two  must  concur.  I  agree,  if  the  meaning  of  "  a  liberal  construction" 
be,  straining  words  beyond  their  ordinary  operation,  that  it  ought  not 
to  be  adopted ;  but,  to  the  extent  of  giving  the  statute  a  foil  general 
operation,  I  think  we  ought  to  adopt  it.  For  we  must  remember  the 
state  of  the  law  when  this  statute  was  passed ;  indeed  even  now  the  law  is 
♦lOfiftl  ^ar  ^rom  ProvWing  fully  for  the  expense  of  *prosecutions.  We 
J  are  to  interpret  the  word  "concern,"  which  is  very  general; 
and  we  are  to  consider  whether  the  situation  of  these  prosecutors,  as 
guardians  of  the  Union,  was  not  very  different  from  that  of  any  bene- 
volent individual  who  might  have  found  the  child  in  the  streets.  The 
Court  could  not  have  said  it  concerned  such  an  individual  to  prosecute : 
he  must  have  taken  the  inconvenience  upon  himself.  But  are  these  pro- 
secutors so  placed  ?  Does  not  the  circumstance  that  they  are  guardians, 
and,  as  such,  bound  to  protect  a  destitute  child,  make  a  difference  ?  I 
think  it  does  ;  and  that  this  is  caused  by  their  being  officers,  and  hav- 
ing the  child  brought  to  them.  Cases  have  been  referred  to  which  seem 
to  show  that  a  stringent  interpretation  is  to  be  put  upon  the  statute,  and 
especially  the  dictum  of  Buller,  J.,  in  Rex  v.  Sharpness,  2  T.  R.  47, 
which,  however,  admits  of  a  satisfactory  explanation.  There  a  justice, 
who  had  committed  a  prisoner  on  a  charge  of  felony,  took  upon  himself 
to  prosecute  a  gaoler  for  the  prisoner's  escape.  Now  it  did  not  concern 
him,  as  justice,  to  prosecute  ;  his  position  was  rather  that  of  judge  be- 
tween the  party  charged  and  the  Crown ;  he  went,  therefore,  beyond  his 
duty ;  and  indeed  it  seems  to  me  that  his  duty  lay  the  other  way.  Bat 
Regina  v.  Earl  Waldegrave,  2  Q.  B.  341  (E.  C.  L.  R.  vol.  42),  seems 
to  me  very  directly  in  point.  In  that  case  there  was  no  absolute  duty 
to  prosecute :  the  prosecution  neither  benefited  nor  protected  the  Com- 
missioners of  Police ;  but  the  probable  effect  of  the  prosecution  would 
be  to  protect  their  officer.  I  concurred  in  that  decision ;  and  my  Lord 
*lftfiQ1  now  sanct*on8  it*  I  think,  therefore,  that  the  guardians  were 
■■  here  *concerned,  as  officers,  to  prosecute;  and  that  the  rule 
must  be  discharged. 

Erle,  J.  I  am  of  the  same  opinion..  We  are  called  upon  to  decide 
whether  this  prosecution,  which  has  been  carried  on  by  civil  officers,  the 
Guardians  of  the  Poor,  was  for  anything  which  it  concerned  them,  as 
officers,  to  prosecute.  In  construing  the  statute,  we  are  to  look  both  at 
its  words  and  at  the  state  of  things  to  remedy  which  it  was  passed.  It 
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recites  the  great  mischief  which  had  arisen  in  consequence  of  the  delay 
and  expense  occasioned  by  writs  of  certiorari  obtained  by  defendants. 
To  remedy  this,  the  defendant  who  chooses  to  remove  is  required  to  enter 
into  recognisance,  and,  if  convicted,  is  made  liable  to  costs.  I  think 
we  ought  to  give  full  effect  to  this.  The  statute  extends  to  the  present 
case.  The  words  clearly  go  beyond  the  case  of  a  party  bound  ex  officio 
to  prosecute.  If  so,  they  must  extend  to  cases  where  there  is  a  duty  of 
imperfect  obligation.  I  do  not  think  what  ultimately  appeared  at  the 
trial  important,  but  what  appeared  at  first.  If  the  father  of  the  child 
had  found  him  in  that  state,  not  knowing  by  whom  he  had  been  ill  used, 
would  any  one  say  that  it  did  not  concern  the  father,  as  father,  to  pro- 
secute ?  So  here  the  officers,  when  the  child  in  that  desolate  state  was 
thrown  upon  them,  were  concerned,  as  officers,  to  prosecute.  There  is 
nothing  in  the  statute  to  define  the  extent  of  the  imperfect  obligation : 
but  I  should  be  inclined  to  say  that  the  statute  applies  wherever  it  does 
not  appear  negatively  that  it  does  not  concern  the  party  to  prosecute. 

Rule  discharged.(a) 

(a)  No  fourth  Judge  wu  present 


*The  QUEEN  v.  The  Recorder  of  LIVERPOOL.     r#in7rt 
Nov.  23.  L  1U'U 

Two  justices  in  and  for  a  county  removed  a  pauper  from  a  township  in  the  borough  of  L., 
in  that  county,  .to  a  parish.  The  overseers  of  the  parish,  within  twenty-one  days 
after  notice  of  the  order,  gave  notice  of  appeal  to  the  next  quarter  sessions  for  the 
county.  They  appealed  to  the  borough  sessions  of  L.,  bnt  did  not  within  twenty-one  days 
give  any  further  notice  of  appeal:  and  their  appeal  was  dismissed  for  want  of  such  notice  of 
appeal  to  the  borough  sessions. 

Held :  1.  That  no  appeal  lay  to  the  county  sessions,  though  the  order  appealed  against  was  made 
by  justices  for  the  county,  who  had,  within  the  borough,  concurrent  jurisdiction  with  the  bo- 
rough justices. 

2.  That  the  notice  was  a  sufficient  notice  of  appeal,  within  stat  11  k  12  Vict.  c.  31,  s.  9,  the 
erroneous  statement  that  the  appeal  would  be  made  to  the  county  sessions  being  merely  sur- 
plusage. 

Rule  absolute  for  a  mandamus  to  hear  the  appeal. 

Pashlet  had  obtained  a  rule  nisi  for  a  mandamus  commanding  the 
Recorder  of  Liverpool  to  enter  continuances  and  hear  an  appeal  from 
an  order  of  two  justices  for  the  county  of  Lancaster,  removing  a  pauper 
from  the  township  of  Everton,  in  the  borough  of  Liverpool,  to  the  parish 
of  Llanbeblig,  in  the  county  of  Carnarvon.  The  facts  of  the  case  were 
as  follows. 

The  old  charter  of  Liverpool  containing  no  non-introraittant  clause, 
the  county  justices  had  jurisdiction  within  the  borough.  Two  justices 
in  and  for  the  county  of  Lancaster  made  an  order  romoving  the  pauper 
from  the  township  of  Everton,  which  lies  withm  the  borough  of  Liver- 
poo),  in  the  county  of  Lancaster,  to  Llanbeblig.  The  overseers  of  the 
removing  township  sent  the  notice  of  chargeability  and  notice  of  ground*? 
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of  removal  to  the  overseers  of  Llanbeblig,  who  within  twenty-one  days 
gave  notice  that  they  should  appeal  to  the  next  quarter  sessions  for  the 
county  of  Lancaster.  After  twenty-one  days  had  elapsed,  they  disco- 
vered that  the  township  was  within  the  borough,  and  that  the  appeal 
should  have  been  to  the  borough  sessions ;  and  they  then  gave  notice 
that  they  meant  to  appeal  to  the  borough  sessions.     The  quarter  ses- 

*10711  s'on8  ^or  ^e  county  were  ^e^  *r8t  9  an(*  no  aPPe*l  *wa*  entered 
J  there.  Then  the  borough  sessions  were  held ;  and  the  appeal 
was  entered  and  respited.  At  the  next  borough  sessions  the  appeal 
came  on  to  be  heard ;  and  the  respondents'  counsel  required  the  appel- 
lants to  prove  their  notice  of  appeal.  This  being  done,  it  was  objected 
that  the  notice  of  appeal  to  the  county  sessions  was  not  a  sufficient 
notice  of  appeal  to  the  borough  sessions;  and,  on  that  ground,  the 
appeal  was  dismissed. 

Robert  Hall  now  showed  cause.  This  is  the  first  occasion  there  has 
been  to  consider  the  construction  of  stat  11  &  12  Vict.  c.  31,  s.  9. 
[Lord  Campbell,  C.  J.  The  words  there  used  are,  "  if  notice  of  sach 
appeal  be  not  given."  Can  you  argue  that  a  notice  saying  "  we  shall 
appeal,"  without  adding  more,  would  not  be  a  notice  of  appeal?  For, 
unless  you  can  support  that  position,  it  would  seem  that  the  erroneous 
statement  that  the  appeal  would  be  to  the  county  sessions  was  but  sur- 
plusage, and  could  not  mislead  the  officers  of  the  township.]  It  might 
mislead ;  for  the  order  is  made  by  county  justices ;  and,  though  an 
appeal  lies  to  the  borough  sessions,  it  would  lie  to  the  county  sessions  as 
well.  In  Regina  v.  Justices  of  Lancashire,  12  Q.  B.  305  (E.  C.  L.  R. 
vol.  64),  the  appeal  was  against  an  order  under  stat  8  &  9  Vict  c.  126, 
s.  58,  made  by  two  justices  of  the  county  acting  within  the  borough  of 
Manchester;  and  this  Court  held  the  appeal  to  the  county  sessions 
proper.  The  appeal  against  such  an  order  (by  stat  8  &  9  Vict.  c.  126, 
s.  62)  is  to  be  in  like  manner  as  if  the  order  were  a  warrant  of  removal. 
It  is  sufficient  if  there  might  be  a  misleading  ;  for  the  sessions  must  be 
taken  in  the  present  case  to  have  found  that  there  was  one  in  fact 

♦10721  fLord  Campbell>  C-  J-  By  *8tat-  5  &  6  W.  4,  c.  76,  a,  105, 
J  the  Court  of  Quarter  Sessions  for  the  borough  shall  have  cog- 
nisance of  all  matters  cognisable  by  any  court  of  quarter  sessions  of 
the  peace  for  counties  in  England.  The  statute  makes  the  place  of 
appeal  depend,  not  upon  the  place  far  which  the  justices  acted,  but  upon 
the  place  in  which  they  acted.  Here  they  were  county  justices ;  hut 
the  removal  was  from  the  borough.] 

Pashley,  contr&,  was  not  called  upon. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  this  rule  must  be  made 
absolute.  There  is  no  doubt  that  the  proper  jurisdiction  to  which  to 
appeal  from  this  order  of  removal  was  the  borough  sessions,  not  those 
of  the  county.  The  words  of  stat  5  &  6  W.  4,  c.  76,  s.  105,  are  clear 
and  unambiguous.     Then  it  cannot  be  contended  that  the  notice  that 
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the  officers  of  the  parish  mean  to  appeal  is  not  <<  a  notice  of  appeal" 
because  there  is  coupled  with  it  a  statement  that  the  appeal  was  to  bo 
to  the  county  sessions.     That  was  merely  an  erroneous  surplusage, 
which  could  not  mislead. 
Coleridge  and  Erle,  Jb.,  concurred. (a)  Rule  absolute.(J) 

(a)  Wightman,  J.,  was  not  in  Court 
(6)  Reported  by  C.  Blackburn,  Esq. 


*DE  PORQUET  v.  PAGE.    Nov.  23.  [*1073 

Assumpsit  on  a  special  agreement  whereby  plaintiff,  for  certain  considerations,  was  to  pay 
defendant  a  sum  of  money  and  accept  a  bill  of  exchange  at  eighteen  months,  and  deliver  the 
same  to  defendant,  the  bill  on  certain  conditions  null  and  void ;  and  defendant  promised  that  if 
he  should  negotiate  the  bill,  and  the  condition  should  be  fulfilled,  he  would  indemnify 
plaintiff  against  the  bill.  Averments,  that  the  bill  was  deposited  on  the  terms,  that  the  con- 
ditions were  fulfilled,  and  the  biU  became  null  and  void.  Breach,  that  defendant  did  not  indem- 
nify plaintiff.  Pleas.  Non  assumpsit,  and  a  traverse  of  the  averment  that  the  bill  was 
deposited  on  these  terms.  On  the  trial,  the  plaintiff  gave  oral  evidence  which  showed  that 
there  was  an  agreement  between  plaintiff  and  defendant,  but  failed  in  showing  it?  terms. 
He  then  produced  a  paper  signed  by  defendant  dated  after  the  parol  agreement,  in  these 
words,  "I  have  this  day  received  from"  plaintiff  "a  bill  for  271.  10«.  at  eighteen  mo&ths  date, 
on  condition,  that  if"  stating  the  conditions  in  the  declaration,  but  not  the  rest  of 
the  agreement,  "  the  bill  to  be  nuU  and  void."    Held,  that  this  paper  did  not  require  a  stamp. 

Assumpsit.  The  declaration  set  forth  that  plaintiff  was  a  trader 
desirous  of  obtaining  a  partner,  and  employed  defendant  to  seek  for  one : 
and  that  defendant  did  obtain  one  Douglass  to  be  partner  to  the  plaintiff 
for  two  years  certain,  with  a  power  on  Douglass's  part  to  retire  on  certain 
terms  at  the  end  of  that  period,  on  giving  plaintiff  six  months'  notice : 
that  plaintiff  paid  defendant  for  his  services  252.,  in  cash ;  and  it  was 
agreed  between  plaintiff  and  defendant  that  plaintiff  should  accept  and 
deliver  to  defendant  a  bill  of  exchange  for  271.  27«\ ,  payable  eighteen 
months  after  date,  upon  condition  that,  if  Douglass  should,  at  the  ex- 
piration of  eighteen  months,  give  the  said  notice  to  plaintiff  of  his  inten- 
tion to  retire  from  the  partnership,  and  should  not  rescind  the  said  notice, 
the  bill  should  be  null  and  void :  and  defendant,  in  consideration  thereof, 
promised,  if  he  should  negotiate  the  bill,  and  Douglass  should  give 
the  notice  and  not  rescind  the  same,  to  indemnify  plaintiff  against  the 
said  bill.  Averments,  that  the  bill  was  accepted  and  delivered  to  de- 
fendant on  the  conditions  aforesaid,  and  was  by  him  negotiated ;  that 
plaintiff  was  obliged  *to  pay  the  same  at  maturity  to  the  holder ;  p^-  ^  . 
and  that  Douglass  did  give  notice  to  determine  the  partnership.  L 
Breach,  that  defendant  did  not  indemnify  plaintiff.  Pleas :  Non  assump- 
sit, and  a  traverse  of  the  bill  having  been  delivered  on  the  conditions 
averred. 

On  the  trial,  before  Lord  Campbell,  G.  J.,  at  the  Middlesex  sittings 
after  Trinity  term  1850,  it  was  proved  by  oral  evidence  that  the  defend- 

vol.  xv.— 79  8  G 


1074  DE  PORQUET  t>.  PAGE.  M.  T.  1850. 

ant  had  been  employed  to  negotiate  the  partnership ;  but  it  did  not 
appear  on  what  terms.  It  was  also  proved  that  the  bill  of  exchange  was 
accepted  by  the  plaintiff  and  handed  to  the  defendant,  who  then  wrote 
out  and  signed  a  paper,  which  he  delivered  to  the  plaintiff.  It  was  in 
the  following  terms : — 

London,  July  10, 1848. 
Memorandum. — I  have  this  day  received  from  Mr.  Fenwick  de  Porquet 
a  bill  for  271.  10*.,  at  eighteen  months'  date,  on  condition  that  Mr. 
Samuel  Douglass  accepts  the  partnership  beyond  two  years;  but  should 
Mr.  Douglass  give  notice  at  the  expiration  of  eighteen  months  the  bill 
to  be  null  and  void,  and(a)  not  afterwards  rescind  the  same. 

J.  H.  Page. 

It  was  unstamped.  -The  defendant's  counsel  objected  that  it  ought  to 
have  had  an  agreement  stamp.  The  Lord  Chief  Justice  admitted  the 
document,  and  directed  a  verdict  for  the  plaintiff,  giving  the  defendant 
leave  to  move  to  enter  a  nonsuit.  Ball,  in  the  ensuing  term,  obtained  a 
rale  nisi  accordingly. 

Bovill  and  H.  Hill  now  showed  cause.     If  the  meaning  of  stat.  55 

♦107VI  ^eo*  ^'  c*  *^'  8Cne^u^e>  Part  1>  **'*•  Agreement,  were  now  to 
■■  be  discussed  for  the  first  time,  it  would  be  very  doubtful  whether 
this  paper  did  or  did  not  require  a  stamp,  as  a  memorandum  of  an  agree- 
ment. But,  according  to  the  decided  cases,  no  stamp  was  necessary. 
This  is  a  paper  containing  an  admission  of  the  terms  on  which  the  bill 
of  exchange  was  deposited  with  the  defendant :  and,  though  a  promise 
to  observe  these  terms  may  be  implied,  the  admission  does  not  require 
a  stamp;  Mullett  v.  Huchison,  7  B.  &  C.  639  (E.  G.  L.  R.  vol.  14),  Black- 
well  v.  McNaughtan,  1  Q.  B.  127  (E.  C.  L.  R.  vol.  41),  Barry  v.  Good- 
man, 2  M.  &  W.  768,f  Notley  v.  Webb,  5  Com.  B.  834  (E.  C.  L.  R.  vol. 
57).  But,  further,  there  was  in  this  case  a  complete  parol  agreement, 
and  afterwards  the  writing  was  made.  It  is  evidence  of  the  contract, 
no  doubt,  with  other  facts ;  but  it  is  not  a  memorandum  of  the  agree- 
ment ;  and,  unless  it  be  so,  it  requires  no  stamp ;  Vaughton  v.  Brine,  1 
M.  &  G.  359  (E.  C.  L.  R.  vol.  39),  Lucas  v.  Beach,  1  M.  k  G.  417  (B. 
C.  L.  R.  vol.  39).  [Lord  Campbell,  C.  J.  Suppose  there  is  a  complete 
parol  contract,  and  afterwards  a  writing  is  made  containing  the  terms 
of  the  agreement,  and  the  writing  is  intended  by  the  parties  to  be  the 
evidence  of  the  terms  of  the  agreement,  signed  by  the  one  and  handed 
to  the  other,  so  as  to  be  the  record  of  the  contract,  would  not  such  an 
writing  be  conclusive  evidence  of  the  terms  of  the  agreement  ?  Does 
your  argument  go  so  far  as  to  say  that  such  a  writing  would  not  require 
a  stamp  ?]  It  might  be  argued  that  it  would  not ;  but  the  facts  here 
fall  short  of  the  supposed  case.  The  parol  agreement  contained  more 
terms  than  were  embodied  in  this  writing ;  and  the  writing  was  made, 

(a)  Sie. 
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not  as  the  record  of  the  terms,  but  for  the  collateral  purpose  of  ear- 
marking *the  bill  of  exchange  as  that  deposited  under  the  agree-  _  ft7fi 
ment  previously  made.  It  does  not,  therefore,  preclude  the  *• 
parties  from  showing  that  there  were  other  terms  in  the  agreement,  and 
is  no  more  than  a  written  admission  frorn^  which,  with  the  other  evidence, 
the  jury  may  infer  what  the  agreement  was.  Such  a  written  admission 
does  not  require  a  stamp ;  Vollans  v.  Fletcher,  1  Exch.  20,  f  Willey  v. 
Parratt,  3  Exch.  211.f  If  there  had  been  a  previous  agreement  in 
writing,  this  admission  would  clearly  require  no  stamp;  Marshall  v. 
Powell,  9  Q.  B.  779  (E.  G.  L.  R.  vol.  58) :  and  it  can  make  no  difference; 
except  as  to  the  facility  of  proof,  whether  the  previous  agreement  was 
oral  or  written. 

Ball,  contra.  Mullett  v.  Huchison,  7  B.  &  C.  639  (E.  C.  L.  R.  vol. 
14),  was  questioned  in  Doe  dem.  Frankis  v.  Frankis,  11  A.  &  E.  792 
(E.  C.  L.  R.  vol.  39) :  but  at  all  events  the  writing  is  not  within  that 
class  of  cases;  for  the  terms  are  not  those  which  the  law  implies  from 
the  deposit.  [Lord  Campbell,  G.  J.  That  may  be  so*;  but  a  difficulty 
may  arise  from  this  document  not  containing  the  whole  agreement.] 

Ball  then  argued  that,  in  fact,  the  memorandum  was  intended  to  be 
evidence  of  the  agreement  as  far  as  related  to  the  bill,  and  was  conclusive. 

Erle,  J.  I  think  this  document  did  not  require  a  stamp,  on  two 
grounds.  It  appears  to  me  that  there  was  a  distinct  antecedent  agree- 
ment between  the  parties,  which  was  concluded  independently  of  this 
writing.  In  pursuance  of  that  agreement  the  bill  *of  exchange  f#1  n„ 
was  drawn  and  deposited ;  and  this  memorandum  was  made  as  *- 
evidence  of  the  part  performance  of  the  anterior  agreement.  It  seems 
to  me  that,  on  this  ground,  on  the  authority  of  the  cases  cited  in  argu- 
ment, this  memorandum  is  not  within  the  meaning  of  the  stamp  act. 
It  also  seems  to  me  to  fall  within  that  class  of  cases  in  which  it  has  been 
held  that  an  acknowledgment  of  the  terms  on  which  a  bill  of  exchange 
has  been  deposited  does  not  require  a  stamp.  This  appears  to  me  such 
an  acknowledgment. 

Lord  Campbell,  G.  J.  The  inclination  of  my  mind  was  against  tho 
admission  of  the  document :  but,  after  hearing  the  cases  cited  in  argu- 
ment, and  my  brother  Erle's  judgment  just  delivered,  I  concur  in 
thinking  that  the  verdict  should  not  be  disturbed.(a) 

Rule  discharged  (b) 

(a)  Coleridge,  J.,  had  gone  to  Chambers :  Wightmaw,  J.,  wu  not  in  Court. 

(b)  Reported  by  C.  Blackburn,  Eaq. 
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The  QUEEN  v.  LATIMER.    Nov.  25. 

On  a  criminal  information  for  libel,  the  defendant,  if  found  Not  Guilty,  is  entitled  to  costs 
nnder  etat  6  A  7  Vict  o.  96,  a.  8,  though  he  hae  not  pleaded  the  special  plea*  allowed  by  sect 
6,  and  the  Judge  cannot  deprive  him  of  costs  by  a  certificate,  the  provision  of  stat  4  s  5  W.  < 
M.  c.  18,  s.  2,  on  this  head  being  superseded  by  the  later  act 

Criminal  information  for  libel.  Plea,  Not  Guilty.  On  the  trial, 
before  Coleridge,  J.,  at  the  last  Devon  assizes,  the  jury  found  a  verdict 
for  the  defendant ;  but  the  learned  Judge  certified,  under  stat.  4  k  5  W. 
k  M.  *c.  18,  s.  2,  that  there  was  reasonable  cause  for  exhibiting 
the  information.  The  defendant  afterwards  obtained  a  side-bar 
rule  for  costs  under  stat  6  &  7  Vict.  c.  96,  s.  8.(a) 

Crowder  now  moved  to  set  that  rule  aside.  The  point  now  arising 
under  the  late  act  has  never  yet  been  decided.  But  the  intention  of 
the  Legislature  clearly  was  that  sect.  8  should  be  a  sequel  to  sect  6, 
and  that  the  defendant  should  recover  costs  in  the  case,  and  that  only, 
of  his  succeeding  on  the  special  plea  which  sect.  6  introduces.  Sect  8, 
after  giving  costs  to  the  defendant,  allows  costs  to  the  prosecutor  in  the 
case,  expressly,  where  the  defendant  fails  on  such  special  plea.  The 
clause  in  favour  of  the  defendant  in  the  same  section  must  be  taken  as 
correlative.  The  opposite  construction  would  give  costs  to  the  defend- 
dant  in  every  case  of  success  on  a  plea  of  Not  Guilty  to  an  information 
for  libel,  whether  any  other  plea  were  pleaded  or  not :  but  neither  the 
*1 07Q1  Preambk  nor  any  subsequent  part  *of  the  act  shows  such  an 
-■  intention ;  nor  is  the  provision  of  stat.  4  &  5  W.  &  M.  c.  18,  s. 
2,  exempting  the  prosecutor  from  payment  of  costs  on  certificate  of  a 
Judge  repealed.  [Lord  Campbell,  C.  J.  The  late  act  seems  applicable 
to  cases  where  there  could  not  be  a  Judge's  certificate ;  indictments  at 
Quarter  Sessions,  for  instance.]  The  provision  of  sect.  8  applies  only 
to  cases  in  which  there  may  be  a  special  plea  under  sect  6 ;  and  this  last 
seems  to  contemplate  proceedings  in  the  higher  Courts  only.  The  joint 
effect  of  the  two  acts  is  that,  if  the  Judge  certifies  under  stat.  4  &  5  W. 
k  M.  c.  18,  the  defendant,  though  successful,  will  in  no  case  have  costs 
on  the  plea  of  Not  guilty :  if  there  is  no  certificate,  and  he  has  pleaded 
specially,  he  will  have  the  costs  of  his  defence  as  under  the  act  of 

(a)  Stat.  6  4  7  Vict  c  90,  s.  6,  enables  a  defendant,  on  information  or  indictment,  to  give  in 
evidence  the  truth  of  the  alleged  libel,  but  requires  him,  for  that  purpose,  to  plead,  alleging  the 
truth,  and  alleging  also  that  the  publication  of  it  was  for  the  public  benefit;  with  liberty  to  him 
at  the  same  time  to  plead  Not  Guilty,  and  to  offer  any  defence  formerly  admissible  under  that 
plea  to  any  action,  indictment,  4>r  information  for  libel. 

Sect  8  enacts :  "  That  in  the  case  of  any  indictment  or  information  by  a  private  prosecutor  for 
the  publication  of  any  defamatory  libel,  if  judgment  shall  be  given  for  the  defendant  he  shaD 
be  entitled  to  recover  from  the  prosecutor  the  costs  sustained  by  the  said  defendant  by  reason  of 
■uch  indictment  or  information :  and  that  upon  a  special  plea  of  justification  to  such  indictmen 
or  informaticn,  if  the  issue  be  found  for  the  prosecutor,  he  shall  be  entitled  to  recover  from  the 
defendant  the  costs  sustained  by  the  prosecutor  by  reason  of  such  plea,  such  costs  to  be  recovered 
by  the  defendant  or  prosecutor  respectively  to  be  taxed  by  the  proper  officer  of  the  Court  before 
which  the  said  indictment  or  information  is  tried/' 
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Victoria,  ajid  not  only  as  in  a  case  under  the  former  statute.  It  cannot 
have  been  intended  to  repeal  that  act  by  a  side-wind ;  and  the  two  may 
stand  together.  [Lord  Campbell,  C.  J.  Hardly,  when  the  first 
authorizes  giving  costs  "  unless,"  &c,  and  the  subsequent  one  gives  them 
absolutely.]  If  the  new  act  has  the  effect  contended  for,  a  prpsecutor 
stands  in  a  worse  situation  if  the  defendant  pleads  the  general  issue  only 
than  if  he  pleaded  that  and  a  special  plea. 

Lord  Campbell,  C.  J.  There  is  no  reasonable  doubt  in  this  case. 
We  must  learn  the  intention  of  the  act  from  the  language  used.  The 
question  turns  on  the  first  branch  of  sect.  8,  not  on  the  second :  and,  if 
the  intention  in  the  first  part  of  the  clause  was  to  give  costs  generally, 
it  is  hard  to  say  what  language  could  have  been  more  explicit :  for  the 
words  are  that,  "  in  the  case  of  any  indictment  or  information'1  for  libel, 
by  a  private  prosecutor,  "if  judgment  shall  be  given  for  *the  r*lftoft 
defendant,  he  shall  be  entitled  to  recover  from  the  prosecutor  L 
the  costs  sustained  by  the  said  defendant  by  reason  of  such  indictment 
or  information."  That  is,  primfi,  facie,  the  present  case.  The  costs  are 
given  by  the  former  act,  unless  the  Judge  certifies ;  here  absolutely ; 
and  no  power  is  given  to  the  Judge.  And  the  act  might  not  unreason- 
ably lay  down  such  a  rule.  If  an  information  for  libel  is  obtained,  and 
the  defendant  is  found  Not  guilty,  the  proceeding  fails ;  and  it  is  not 
unjust  that  the  defendant  should  be  reimbursed  for  an  unfounded  prose- 
cution. The  prosecutor  may  not  be  to  blame;  he  may  have  had  reason- 
able cause  for  proceeding :  but  on  whom  is  the  loss  to  fall  ?  Not,  it  may 
well  be  said,  on  the  defendant,  who  is  not  to  blame.  But  our  judgment 
must  rest  on  the  words,  not  the  policy. 

Coleridge,  J.  I  think  there  is  reason  to  believe  that  the  construction 
now  given  was  not  in  the  mind  of  the  Legislature  when  this  act  passed ; 
for  it  makes  no  reference  to  the  statute  of  William  &  Mary,  and  does  not 
announce  any  intention  to  work  so  great  a  change  as  is  wrought  by  the 
present  construction.  Still,  the  act  does  introduce  great  changes ;  it 
may  be  supposed  that  this  was  intended  as  one  part  of  them :  and  we 
must  be  governed  by  the  natural  meaning  of  plain  words. 

Wightman,  J.  Upon  the  plain  language  of  the  statute  I  am  of  the 
same  opinion.  If  there  was  a  different  meaning,  we  can  only  regret  that 
it  was  not  expressed. 

Erle,  J.  The  sense  is  quite  clear  where  sect.  8  speaks  of  indictments, 
which  are  not  within  the  former  act;  and  it  cannot  be  supposed  that  the 
same  section  *means  differently  when  it  speaks  of  informations.  r+10ft1 
The  provision  that  a  defendant  shall  recover  costs  "  in  the  case  *- 
of  any  indictment  or  information"  cannot  have  been  meant  to  give  an 
absolute  right  to  costs  in  the  first  case,  but  in  the  other  a  qualified  one, 
in  case  the  Judge  shall  not  certify.  I  think  the  unqualified  language  of 
the  more  recent  act  must  prevail.  Rule  refused. 

3g2 
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DELLER  v.  PRICKETT  and  Another.     Nov.  25. 

An  auctioneer  was  employed  to  sell  land  by  auction :  the  purchaser  of  a  lot  paid  a  deposit,  but, 
not  being  satisfied  with  the  title,  refused  to  complete  the  purchase,  and  sued  the  auctioneer 
for  the  deposit :  the  vendor  gave  the  defendant  notice  to  hold  the  money  for  her,  as  forfeited. 
The  defendant  applied  to  have  the  vendor  made  defendant. 

The  Court,  the  solvency  of  the  vendor  appearing  doubtful,  made  the  rule  absolute,  on  the  money 
being  brought  into  Court  and  security  for  costs  being  given  to  plaintiff;  but  refused  to  order 
that  the  costs  of  the  original  defendant  should  be  paid  out  of  the  money. 

Davison,  in  last  term,  on  behalf  of  the  defendants,  obtained  a  rule 
calling  on  the  plaintiff  in  this  action,  and  Sarah  Rouse,  widow,  to  show 
cause  why  they  should  not  appear  before  the  Court  and  state  their  claims 
to  a  deposit  of  108/.  mentioned  in  the  affidavits,  and  why  the  Court 
should  not  thereupon  make  such  order  as  it  should  think  fit. 

From  the  affidavits,  it  appeared  that  the  defendants  were  auctioneers, 
and  had  been  employed  by  Jeffery  Rouse,  since  deceased,  and  his  wife, 
the  said  Sarah  Rouse,  to  sell  certain  copyhold  premises  by  auction. 
The  plaintiff  became  the  purchaser  of  one  lot,  at  540/.,  and,  according 
to  the  conditions  of  sale,  paid  to  the  defendants  a  deposit  of  1082.,  as  20 
per  cent,  on  the  price.  Not  being  satisfied  with  the  title,  he  refused  to 
complete  the  purchase,  and  brought  this  action  to  recover  the  deposit 
The  defendants  received  a  notice  from  Mrs.  Rouse  to  hold  the  money 
*lftft9l  for  her,  on  the  ground  *that,  since  her  husband's  death,  she  was 
J  solely  interested  in  the  copyhold,  and  that  the  deposit  has  been 
forfeited.  There  were  contradictory  affidavits  as  to  the  solvency  of  Mrs. 
Rouse.  She  did  not  object  to  being  made  defendant.  The  defendants 
by  their  affidavits  disclaimed  all  interest  in  the  deposit  money,  and  offered 
to  pay  the  same  into  Court. 

Hawkinn  now  showed  cause,  and  insisted  that,  as  a  condition  of  Mrs. 
Rouse  being  made  defendant,  security  for  costs  should  be  given. 

Davison,  control,  contended  that  it  was  contrary  to  the  practice  to 
require  security  for  costs  on  such  an  application,  where  the  defendant 
was  a  mere  stakeholder  and  was  ready  to  bring  the  money  into  Court. 

Per  Curiam.(a)  There  must  be  security  given  for  costs,  or  there*  will 
be  no  rule.  In  all  cases  where  we  are  called  upon  to  substitute  a  new 
person  for  a  party  in  an  action,  we  require  security  for  costs,  if  we  feel 
a  doubt  as  to  the  solvency  of  such  person. 

Davison  then  applied  to  have  it  made  part  of  the  rule  that  the  costs 
of  the  original  defendants  should  be  paid  out  of  the  fund  which  the  de- 
fendants offered  to  bring  into  court.  [Coleridge,  J.  The  sheriff  never 
gets  his  costs.]  He  has  his  poundage :  in  all  other  cases  the  practice  is 
to  allow  an  applicant  who  has  acted  bond  fide  his  costs  out  of  the  fond 
in  dispute ;  and  the  party  ultimately  unsuccessful  has  to  repay  them ;  2 
Chitty's  Archbold,  1216,  7  (8th  ed.). 

(a)  Lord  Campbzll,  C.  J.,  Colkbjih>b,  Wightmaic,  and  Bblb,  Js. 
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*Per  Curiam.  That  has  nothing  to  do  with  the  interpleader  r<s1/vQQ 
rule.  Suppose  the  plaintiff  succeeds,  why  are  the  defendants  *- 
to  get  their  costs  out  of  the  plaintiff's  money  ?  The  auctioneers  have 
entered  into  a  contract  with  the  plaintiff.  It  is  not  like  the  case  of  a 
party  who,  without  any  interference  of  his  own,  finds  property  in  his 
hands,  and  requires  the  contending  claimants  to  contest  the  right  to  it 
among  themselves*  ¥ 

Rule  absolute,  to  substitute  Sarah  Rouse  as  defendant,  on  the 
1082.  being  brought  into  Court  within  ten  days,  and  security 
being  given  for  cbsts  in  the  event  of  the  plaintiff  succeed- 
ing :  otherwise  the  rule  to  be  discharged. 


The  following  cases  of  Michaelmas  term,  omitted  in  this  volume  for 
want  of  space,  will  be  published  with  the  cases  of  Michaelmas  vacation : 
Walton  v.  Gavin,  Bainbridge  v.  Wade,  Regina  v.  Ghaplewardens  of 
Bilston,  Regina  v.  Caledonian  Railway  Company,  Regina  v.  Prest. 


END  OF  MICHAELMAS  TERM. 


1084  TOLLER  v.  ATTWOOD.   [T.  V.  1850.] 


*1084]  *TOLLER  v.  ATTWOOD. 

After  the  delivery  of  judgment  in  this  case  (antd,  p.  929),  the  fol- 
lowing certificate  was  sent  to  the  Vice-Chancellor,  6th  July,  1850. 

We  have  heard  this  case  argued  by  counsel,  and  are  of  opinion  that 
Caroline  Wyatt  took  an  estate  in  tail  mail  under  or  by  virtue  of  the 
said  will,  in  the  said  estates  thereby  devised. 

Secondly :  we  are  of  opinion  that,  in  the  events  that  have  happened, 
James  Harrington  Attwood  is  seised  of  an  estate  in  tail  male,  expectant 
upon  the  determination  of  the  estate  in  tail  male  of  Caroline  Wyatt. 

Campbell. 
,  J.  Patteson. 

W.  WlGHTMAH. 

W.  Erle. 


*lrtftTi  *The  QUEEN  v-  The  GREAT  WESTERN  Railway  Company. 
1Wbl  [Feb.  10,  1852.] 

(The  GREAT  WESTERN  Railway  Company  v.  TILEHURST.) 

A  railway  company,  in  the  estimate  of  the  deductions  to  be  allowed  from  its  gross  profits,  for  the 
purpose  of  ascertaining  the  rateable  value,  is  entitled  to  an  allowance  for  the  ultimate  funda- 
mental renewal  and  reproduction  of  the  rails,  framework,  and  movable  stock.  It  is  not 
4     enough  to  allow  for  mere  annual  repairs. 

The  rateable  value  of  the  railway  in  any  parish  is  the  net  value  arising  from  deducting  the 
expenses  accruing  in  respect  of  so  much  of  the  railway  as  lies  in  that  parish  from  the  groM 
receipts  accruing  in  respect  of  the  same  portion  of  the  line.  Where  expenses  are  incurred, 
necessary  for  keeping  the  part  in  the  particular  parish  at  its  value,  they  may  be  assigned  to  the 
parish  wherever  they  are  locally  arising.  Where  expenses  apply  equally  to  every  part  of  the  line, 
there  may  be  applied  to  the  parish  a  part  of  them  bearing  the  same  ratio  to  the  whole  as  the 
length  of  the  line  in  the  parish' bears  to  the  length  of  the  whole  line.  But,  if  a  branch  of  the 
line,  comprehending  several  parishes,  be  incorporated  into  the  whole  line,  and  worked  as  sa 
undistinguished  part,  the  above  principle  of  proportion  must  be  applied,  not  exclusively  to  the 
branch,  but  to  the  whole  line. 

Where  the  gross  receipts  and  the  expenditure  are  not  at  an  uniform  rate  throughout  the  line, 
nor  in  an  uniform  ratio  to  each  other,  it  is  a  faulty  modo  of  estimating  the  rateable  value  in  a 
parish,  to  deduct  the  expenditure  on  the  whole  line  from  the  gross  receipts  on  the  whole  line, 
and  thon  take,  for  the  rateable  value  in  the  parish,  a  part  of  the  whole  resulting  difference 
bearing  to  that  whole  difference  the  same  ratio  which  the  length  of  the  line  in  the  parish  bean 
to  the  length  of  the  whole  line. 

Judgment  having  been  given  in  this  case  (at  the  instance  of  the 
parties),  it  is  thought  advisable  to  publish  the  decision  in  the  same 
volume  with  the  argument  and  observations  of  the  Court,  reported  antd, 
p.  379. 

The  judgment  was  delivered  in  Hilary  vacation  (February  10th), 
1852,  by 

Lord  Campbell,  C.  J.  This  case  was  argued  before  us  in  June  last. 
Soon  afterwards,  we  stated  the  extreme  difficulty  we  felt  in  satisfactorily 
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applying  the  provisions  of  the  Parochial  Assessment  Act  to  the  solution 
of  the  questions  which  it  presents  for  our  decision ;  and  *we  fJ|s1  ftftfi 
expressed  our  conviction  that  they  required  the  interposition  of  *- 
the  legislature,  rather  than  the  judgment  of  a  court  of  justice.  Parlia- 
ment, however,  has  not  thought  it  right  at  present  to  deal  with  these 
questions ;  and  it  becomes  our  duty  no  longer  to  delay  giving  judgment, 
which  the  parties  have  a  right  to  demand  at  our  hands. 

These  considerations,  however,  obviously  make  it  desirable  that,  in 
our  present  judgment,  we  should  limit  ourselves  as  closely  as  we  can  to 
the  decision  of  the  points  which  necessarily  arise,  and  govern  ourselves 
strictly  by  the  Parochial  Assessment  Act,  and  the  principles  laid  down 
in  former  cases.  Fortunately,  we  have  received  much  assistance  both 
from  the  clear  statement  of  the  case  submitted  to  us,  and  from  the 
succinct  abstract  of  the  arguments  of  the  counsel  who  appeared  for  the 
parties  before  us,  to  be  found  in  the  14th  volume  of  the  Queen's  Bench 
Reports.(a) 

The  rate  in  question  is  imposed  on  the  appellants  in  respect  of  their 
occupation  of  two  miles  and  a  half  of  the  railway  in  the  respondent 
parish ;  and  these  two  miles  and  a  half  are  part  of  a  line,  rather  more 
than  twenty-five  miles  in  length,  constituting  what  was  originally  in- 
tended to  form  an  independent  and  entire  railway,  and  to  be  called  The 
Berks  and  Hants  Railway.  It  is  now,  however,  what  we  call  a  branch 
of  The  Great  Western  Railway,  owned  and  worked  by  the  appellants. 
Whether,  for  the  purpose  of  this  rate,  these  two  miles  and  a  half  are  to 
be  considered  as  a  part  of  this  branch,  treated  in  most  material  respects 
as  an  independent  whole,  or  whether  as  part  of  the  whole  Great  Western 
♦Railway,  including  herein  the  branch,  without  any  distinction  i-*10q7 
between  branch  and  trunk,  will  be  one  of  the  most  important  *• 
points  of  our  consideration.  The  appellants  proceed  on  the  former,  the 
respondents  on  the  latter,  assumption.  We  think  that  it  will  clear  our 
way  to  adopt,  in  the  first  place,  for  the  sake  of  argument,  the  assump- 
tion of  the  respondents. 

Both  parties  have  agreed  that  it  is  important  to  settle  four  points  as 
cardinal  to  the  decision  of  the  case :  1.  The  total  gross  annual  receipts 
of  the  appellants  from  the  whole  line,  including  both  trunk  and  branch: 
2.  The  total  gross  annual  receipts  from  the  two  miles  and  a  half:  3. 
The  allowance  and  deductions  which  are  to  be  made  from  the  first  men- 
tioned sum,  so  as  to  give  the  net  rateable  value  of  the  whole  line :  and, 
4.  The  net  rateable  value  of  the  two  miles  and  a  half. 

With  respect  to  the  two  first  of  these  they  are  agreed ;  and,  although 
there  be  a  difference  as  to  the  third,  it  is  not  so  much  in  principle  as  in 
matter  of  fact.  This  difference  we  will  settle  first.  The  appellants, 
in  addition  to  allowances  for  annual  repair  of  rails  and  framework,  and 
of  movable  stock,  claim  to  be  allowed  two  specific  sums  for  their  ulti- 

(a)  lUgina  «.  Great  Weitern  Railway  Company,  ante,  p.  379. 
VOL.  XV.— 80 
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mate  renewal  and  reproduction.  We  feel  the  difficulty  which  exists  in 
theory  with  regard  to  this  claim.  This  has  been  well  stated  in  a  pamphlet, 
published  since  the  argument,  by  Mr.  Sniirke:(a)  but  we  fully  considered 
the  subject  in  coming  to  our  decision  in  Regina  v.  The  London,  Brighton 
and  South  Coast  Railway  Company,  antfe,  p.  313 ;  and  we  adhere  to 
*in«*n  ^at  decision.  I*  is  not  necessary,  indeed,  *to  reconsider  it  now; 
J  for  the  respondents  do  not  dispute  it,  contending  that  they  hare 
clearly  made  these  deductions  in  the  allowance  for  annual  repairs.  Bat, 
as  this  allowance  does  not  equal  in  amount  the  sum  of  the  allowances 
which  the  appellants  have  claimed  under  the  two  heads  of  annual  repair 
and  ultimate  renewal,  and  as  no  objection  is  or  could  properly  be  made, 
before  us  as  on  the  ground  of  excess  in  their  calculation,  it  is  clear  that 
substantially  this  allowance  has  not  been  made.  Upon  this  point,  there- 
fore, our  decision  must  be  for  the  appellants.  They  admit,  indeed,  th«t 
they  do  not  annually  set  aside  any  sum  to  form  a  distinct  fund  for  this 
renewal  and  reproduction ;  but  the  case  finds  that  they  retain  out  of 
their  annual  revenue  a  reserve  fund  for  all  contingencies,  including  these 
items  among  them ;  and,  further,  that,  although,  by  annual  repairs  and 
partial  renewals,  both  the  rails  and  the  movable  stock  are  maintained 
in  an  efficient  state,  yet  this  will  not  supersede,  as  to  either,  the  neces- 
sity of  that  fundamental  renewal  and  reproduction  for  which  these  de- 
ductions are  claimed.  We  consider,  however,  this  question  concluded 
by  the  decision  referred  to ;  and  the  effect  of  this  would  be,  at  all 
events,  to  reduce  the  rateable  value  in  the  respondent  parish  from  the 
first  to  the  second  sum  agreed  to  in  the  case,  namely,  2541.  per  mile. 

We  have  now,  then,  three  terms  out  of  the  four  settled  ;  the  remain- 
ing question  is,  what  is  the  net  rateable  value  of  the  two  miles  and  a 
half?  Now,  as  the  net  rateable  value  is  that  which  remains  of  the  gross 
receipts  after  all  just  deductions  made,  it  might  seem  at  first  sight  that 
we  might  confine  our  inquiry  to  the  two  miles  and  a  half,  and  that  we 
*10KQ1  on'y  encmnDer  *ne  investigation  uselessly  by  introducing  into 
-J  it  any  consideration  of  the  gross  and  rateable  value  of  the  whole 
line.  But  the  circumstances  of  a  railway  make  this  absolutely  neces- 
sary; the  inquiry  may  become,  and  undoubtedly  does  become,  more 
complicated  and  difficult  thereby ;  but  it  would  be  wholly  incomplete  and 
illusory,  even  in  its  results,  unless  we  did  so.  Of  the  outgoings  of  a 
railway  some  are  general,  having  no  more  connexion  with,  or  influence 
on,  one  part  of  the  whole  line  than  on  any  other ;  incurred  for  the  sake 
of  the  whole  line,  and  contributing  to  the  profits  everywhere.  Of  coarse 
these  must  be  distributed  ;  and  to  every  mile  must  be  apportioned  some 
share,  on  whatever  principle  the  apportionment  is  to  be  settled.  Some 
again  seem  purely  local :  a  tunnel  here,  an  inclined  plane  there  (we  pur- 
posely mention  striking  and  definite  peculiarities) ;  yet  even  these  are 

(a)  "A  Letter  to  Lord  Campbell,  Lord  Chief  Justice,"  Ac,  "on  the  rating  of  railway*."  Lea- 
don,  1851. 
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contributing  to  the  earnings  everywhere :  without  these  the  traffic  on 
either  side  could  have  no  existence.  It  would  be  wrong  to  set  these 
wholly  and  exclusively  against  the  receipts  earned  in  the  same  part  of 
the  line.  We  need  not  dwell  on  this,  because,  in  principle,  some  distri- 
bution is  on  all  hands  agreed  to  be  necessary :  the  only  difficulty  is  in 
determining  what  mode  is  to  be  adopted  for  making  it  justly;  a  difficulty 
we  believe  actually  insurmountable  in  fact,  if  strict  mathematical  accu- 
racy were  insisted  on.  It  is  our  business,  however,  only  to  lay  down 
the  general  rule ;  and,  in  applying  it,  much  must  be  left,  not  only  to 
the  experience  and  acuteness,  but  also  to  the  good  sense  and  good  faith 
and  candour  of  the  parties  concerned,  whose  interests  will  be  found  in 
the  end  to  be  best  consulted  by  this  mode  of  dealing. 

How,  then,  are  the  deductions  from  the  total  gross  *revenue,  r+1  nQn 
which  constitute  the  difference  between  it  and  the  total  net  rate-  *• 
able  value,  to  be  apportioned,  so  as  to  arrive  at  the  actual  sum  which 
constitutes  the  rateable  value  of  the  two  and  a  half  miles  ?  There  is  no 
difficulty  in  giving  the  first  answer ;  indeed  principle  and  authority  leave 
us  no  option ;  it  must  be  done  by  acting  on  what  is  called  the  parochial 
principle :  we  are  dealing  with  a  parochial  question ;  with  one  in  which 
the  interests  of  the  several  parishes  on  a  line  of  railway  are  quite  dis- 
tinct. We  are  to  ascertain  what  expenses  are  incurred  in  earning  the 
gross  receipts  on  the  two  miles  and  a  half;  what  charges,  parochial  or 
otherwise,  they  are  liable  to ;  what  is  fairly  to  be  deducted  for  tenant's 
profits,  and  so  on ;  the  same  process  in  kind  is  to  be  gone  through  with 
regard  to  the  two  miles  and  a  half  as  would  be  with  regard  to  the  whole 
line,  if  that  were  all  in  one  parish.  We  need  not  now  repeat  the  rea- 
soning which  appears  in  our  judgment  before  referred  to.  But,  as  we 
then  said,  and  have  now  in  part  repeated,  this  principle  does  not  pre- 
clude a  consideration  of  charges  and  expenses  wherever  arising  locally, 
which  are  necessary  for  keeping  the  subject  of  assessment  at  the  value 
which  is  made  the  measure  of  that  assessment.  And,  further,  we  must 
add  that,  wherever  it  is  found  that  such  charges  and  expenses  do  in  fact 
apply  equally  to  every  mile  of  a  railway,  it  is  a  convenient  and  allowa- 
ble mode  to  arrive  by  a  mileage  division  at  the  proportionable  part  to 
be  assigned  to  the  miles  in  any  particular  parish.  This  is  no  departure 
from  the  parochial  principle.  If  it  be  assumed  as  to  particular  charges 
(central  superintendence  for  instance),  that  a  separate  investigation  of 
them  as  they  actually  arise  in  or  are  referable  to  a  particular  parish, 
would  lead  us  to  the  same  result  as  *a  mileage  distribution  of 
the  whole,  it  becomes  by  the  hypothesis  but  another  mode  of 
arriving  at  it ;  in  many  cases  it  will  be  the  more  convenient  and  just,  in 
some  perhaps  it  may  be  the  only  practicable  mode. 

Having  now  laid  down  the  principle,  it  will  be  right  to  apply  it  to 
what  the  case  finds  as  to  the  two  modes  which  have  been  respectively 
adopted  by  the  parties :  and  first,  for  convenience  sake,  to  that  of  the 
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appellants.  "They,"  it  is  said,  have  taken  "the  gross  receipts  per 
mile  per  annum  in  the  respondent  parish  exactly  as  the  respondents  bad 
done ;  and  they  deducted  from  these  the  actual  expenses  of  each  mile, 
ascertained  or  estimated. "(a)  If  the  case  had  stopped  there,  we  should 
have  supposed  that  they  had  strictly  acted  on  the  true  principle,  and  we 
must  have  adopted  their  conclusion.  But  it  is  evident,  from  what  fol- 
lows, that  we  should  have  been  led  into  error.  For  the  case  goes  on 
thus :  "In  order  to  do  this,  they  ascertained  the  actual  expenses  incurred 
on  the  branch  alone  ;  and  where  those  expenses  were  common  to  the  entire 
branch  they  divided  such  expenses  by  the  number  of  miles  in  the  branch; 
and  they  considered  the  result  to  be  the  expense  of  each  mile  in  the  branch. 
A  small  portion  of  the  general  expenses  of  the  entire  railway,  being  those 
of  central  superintendence,  printing  and  advertising,  were  apportioned 
on  the  branch  in  the  ratio  of  the  business  or  traffic  upon  it ;  and  such 
portion  was  then  subdivided  as  before  on  the  mileage  principle/ '(a)  This 
explanation  shows  that  the  appellants  have  in  fact  separated  the  branch 
from  the  trunk,  except  as  to  what  they  call  a  small  portion  of  the  general 
*1 0Q9T  exPense8  °f  tDe  entiro  railway,  and  then  divided  *the  expenses 
J  of  the  branch,  thus  separated,  on  the  mileage  principle.  We 
do  not  think  them  necessarily  wrong  in  this  last  particular ;  it  may  hare 
been  no  practical  departure  from  the  true  principle,  but  only  an  allow- 
able instance  of  what  we  have  above  stated  to  be  a  convenient  practice, 
where  the  actual  expenses  were  the  same  on  every  mile ;  and,  as  no  ob- 
jection is  made  to  this  by  the  respondents,  we  must  assume  that  it  was 
so.  But  the  separation  of  the  branch  from  the  trunk  is,  in  its  effect, 
the  substantial  ground  of  dispute  between  the  two  parties,  producing,  it 
may  be  said,  nearly  the  whole  difference  between  254?.  and  30Z.  per 
mile ;  and,  unless  they  are  justified  in  this,  it  is  impossible  that  their 
mode  of  ascertaining  the  rateable  value  can  prevail :  and  we  think  they 
are  not. 

We  wish  it  to  be  distinctly  understood  that  we  come  to  this  conclusion 
solely  on  the  facts  of  this  case.  We  are  far  from  saying  that  there  may 
not  be  cases  in  which  two  lines  connected  for  many  purposes,  and  worked 
by  the  same  Company,  may  yet  have  been  kept  so  distinct  by  the  statute 
or  agreement  which  creates  the  connexion,  or  by  the  circumstances  under 
which  they  are  worked,  that  for  the  purpose  of  rating  they  would  have 
to  be  separately  considered  as  two  distinct  subject-matters.  When  such 
cases  arise,  they  must  be  dealt  with  according  to  their  respective  cir- 
cumstances ;  but  in  the  present  case  the  fusion  of  the  two  lines  is  com- 
plete. The  branch,  as  we  have  hitherto  called  it,  is  absorbed  into  the 
trunk ;  and,  whether  Tilehurst  is  one  or  the  other,  our  decision  must 
have  been  the  same. 

For,  by  the  case  (pp.  881,  2),  it  is  found  that,  by  the  48th  section  of 
the  special  act,  the  appellants  were  enabled  to  purchase,  and  the  Com* 

(a)  Antt,  p.  386. 
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pany  incorporated  by  *that  act  to  sell  and  transfer,  the  under-  _  Mft 
taking  to  the  appellants :  and,  on  the  completion  of  the  pur-  *• 
chase,  the  appellants  were  to  have  and  to  hold  the  undertaking,  the  Com- 
pany to  be  dissolved,  and  the  building  and  works  to  become  part  of  The 
Great  Western  Railway.  Accordingly,  the  appellants  became  the  pur- 
chasers and  proprietors :  and  by  a  subsequent  act,  9  &  10  Vict.  c.  xiv., 
it  was  enacted  that  it  should  thenceforth  become  part  of  the  Great 
Western  Railway. 

So  much  for  what  it  is.  And  how  has  it  been  worked  ?  The  case 
finds  that,  ever  since  its  completion,  and  at  the  time  of  making  the  rate, 
it  was,  and  still  is,  worked  as  part  of  the  entire  railway  known  by  the 
name  of  The  Great  Western  Railway :  that  a  certain  number  of  engines 
and  carriages  are  appropriated  to  it ;  and  a  certain  number  of  officers 
and  servants  employed  exclusively  on  it.  No  separate  account  of  receipts 
and  expenditure  in  respect  of  it  is  kept ;  but  such  receipts  and  expendi- 
ture are  included  in  the  general  half-yearly  revenue  accounts  laid  before 
the  proprietors:  no  separate  annual  account  in  abstract,  showing  the 
total  receipts  and  expenditure  in  respect  of  it,  is  prepared  by  the  appel- 
lants so  as  to  be  furnished  to  the  overseers  of  the  poor  of  the  several 
parishes  through  which  the  said  branch  passes,  in  conformity  with  stat. 
8  &  9  Vic*,  c.  20,  s.  107.     (Railways  Clauses  Consolidation  Act,  1845.) 

Thus  it  appears,  both  by  the  statutes  and  the  acts  of  the  appellants, 
that  tlwro  is  absolutely  nothing  to  distinguish  the  miles  in  Tilehurst 
from  the  miles  in  Paddington,  Ealing,  or  any  other  parish  on  the 
original  line.  For  the  mere  allotment  of  engines  and  carriages,  or 
officers  and  servants,  is  nothing  for  the  present  purpose :  it  is  merely  an 
economical  arrangement  of  the  Company  for  the  *working  of  r*iftQj. 
this  part  of  their  line.  We  conclude,  therefore,  that  a  rateable  *- 
value,  ascertained  by  considering  twenty-five  miles  as  a  distinct  whole, 
cannot  be  correct ;  and  therefore  we  cannot  adopt  that  which  is  proposed 
by  the  appellants. 

The  modo  adopted  by  the  respondents  is  now  to  be  considered.  The 
case  finds  that,  "  having1'  "  ascertained  the  rateable  value  of  the  whole 
railway,  nrnus  the  stations,  they  ascertained  the  gross  actual  annual 
receipts  of"  the  appellants  "  in  respect  of  each  mile  and  portion  of  a 
mile  of  railway  in  their  parish :  and  they  assessed  the  appellants  in 
respect  <f  the  said  two  miles  and  a  half91  "  in  the  ratio  which  such 
annual  receipts  bore  to  the  gross  annual  receipts  of  the  Company  in 
respect  of  the  entire  Great  Western  Railway  trunk  and  branches,  the 
rateable  value  of  a  mile  of  railway  in  the  respondent  parish  being  calcu- 
lated in  the  same  proportion  to  the  rateable  value  of  the  whole  line" 
"  exclusive  of  the  stations,  as  the  gross  actual  annual  receipts  in  respect 
?f  such  mile  bore  to  the  total  of  such  actual  annual  receipts  of  the  Com- 
pany.(a) 

(a)  Ant*,  pp.  384,  5. 
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Before  we  consider  the  general  principle  here  stated,  we  should  notice, 
in  passing,  the  term  "  trunk  and  branch**. "  This  is  the  only  place  in  the 
case  where  the  plural  "  branches"  is  used.  We  do  not  know  whether  this 
was  intentional  or  not ;  if  it  were,  as  we  are  not  informed  of  any  circum- 
stances relating  to  the  other  branch  or  branches,  we  cannot  say  whether  it, 
or  they,  ought  to  have  been  amalgamated  with  the  trunk  for  the  present 
purpose.  But,  passing  this  by,  it  appears  that  the  respondents  have  taken 
*ino_i  the  deductions  at  the  same  *rate  for  every  mile  of  the  railway: 
-J  for  they  say,  as  the  gross  receipts  of  one  mile  to  the  gross  re- 
ceipts of  the  whole,  so  the  rateable  value  of  one  mile  to  the  rateable 
value  of  the  whole.  This  is,  in  effect,  to  strike  off  from  the  gross  receipt 
of  a  mile  an  aliquot  part  of  the  sum  which  is  struck  off  from  the  gross 
receipts  of  the  whole,  and  assumes  at  least  that  the  expenses  are  at  one 
uniform  rate  throughout  the  whole  line.'  If  the  case  was  silent  on  this 
subject,  we  might  have  presumed  that  the  respondents  had  ascertained 
this  to  be  the  fact,  and  then  there  would  have  been  no  objection  to  a 
mileage  division :  but  the  case,  reasonably  understood,  excludes  this;  for 
it  finds  (p.  382)  that  "  the  actual  expenses  of  the  Company  are  not  in 
the  proportion  of  the  actual  gross  receipts,  either  on  the  branch  or 
throughout  the  entire  railway ;  nor  are  either  such  grow  receipts  or  such 
expenses  at  one  uniform  rate  per  mile  throughout  the  entire  railway? 
The  counsel  for  the  respondents  laboured  in  vain  to  explain  away  the 
clear  meaning  of  this  passage ;  and  failing  in  that,  they  equally  laboured 
in  vain  to  show  that  all  the  expenses  on  a  railway  were  necessarily  to 
be  distributed  in  calculation  equally  over  the  whole  line. 

In  the  result,  we  cannot  adopt  either  of  the  modes  suggested  to  us,  or 
confirm  the  rate  at  either  of  the  sums  stated.  The  consequence  must 
be,  which  we  very  much  regret,  that  the  award  must  be  referred  back 
to  the  learned  arbitrators,  to  whom  the  parties,  and  we  ourselves,  are  so 
much  indebted  for  the  labour  and  ability  which  they  have  bestowed  on 
the  case.  We  trust  that  the  principles  we  have  laid  down  will  enable 
them  to  agree  on  a  satisfactory  rate ;  and  that  there  may  be  no  more 
litigation  on  the  subject. 

*1  ftQfil       *^e  ^ave  sa*^  nothing  in  respect  of  the  stations,  as  they  seem 
-*  to  have  been  set  aside  from  the  matters  in  dispute,  and  very 
properly,  by  mutual  consent.     Award  referred  back  for  amendment. 


INDEX 


PRINCIPAL  MATTERS. 


ABANDONMENT. 

I.  Of  inbflred  vessel*. 

Notice  when  necessary. 

A  ship,  insured  in  1000/.  for  a  year  ending 
23d  September,  was  stranded,  got  off,  and 
brought  into  the  harbour  of  Sta.  Crux,  on 
September  16th.  She  remained  there  with 
her  crew  on  board  till  the  middle  of  October, 
and,  during  that  time,  was  pumped ;  and  her 
cargo  was  discharged  into  other  vessels. 
Being  then  beached  and  sun-eyed,  she  was 
found  so  much  damaged  by  the  accident  that 
the  necessary  repairs  could  not  be  done  at 
Sta.  Cruz,  there  being  no  dock-yard,  work- 
men, or  materials  there;  nor  could  she  be 
taken  to  any  port  where  she  could  prudently 
have  been  repaired.  Afterwards,  in  October, 
the  master  (who  was  a  part-owner,  and  in- 
terested in  the  policy)  sold  her  for  the  benefit 
of  those  whom  it  might  concern;  and  she 
fetched  721.  No  notice  of  abandonment  was 
given.  A  special  case,  in  an  action  against 
the  underwriters,  set  forth  these  facts,  staling 
also  that  the  vessel  "received  her  death 
blow"  by  the  said  perils  of  the  seas  on  Sep- 
tember 16th,  but  that  the  damage  was  not 
ascertained  till  the  24th.     Held : 

1.  That  the  sale  by  the  master  did  not,  nor 
did  the  other  facta,  constitute  an  actual  total 
loss:  and  that,  if  there  was  a  constructive 
total  loss  which  would  have  entitled  the  as- 
sured to  abandon,  they  could  not  recover  for 
such  loss,  not  having  given  notice  of  aban- 
donment. 

2.  That  the  assured  were  entitled  to  reco- 
ver for  partial  loss  by  the  stranding  before 
September  23d,  though  the  loss  was  not  as- 
certained till  after  that  day;  the  proximate 

>  of  loss,  the  injury  by  stranding,  having 


taken  place  during  the  year  covered  by  the 
insurance. 

3.  That  the  ultimate  loss  did  not  prevent 
such  recovery;  for  that  the  partial  loss  by 
stranding  caused  an  actual  prejudioe  to  the 
assured,  which  was  not  merged  in  the  final 
loss  resulting  from  the  sale,  even  assuming 
this  to  have  been  a  total  loss  necessarily  con- 
sequent upon  the  stranding:  the  loss  being 
one  which,  as  total,  the  insurers  were  not 
liable  to  pay  for.    Knight  v.  Faith,  640 

II.  Of  rules. 

Of  old  rules  for  new  rules  that  are  void,  560. 
Fbiendly  Socutt,  L 

ABATEMENT. 
L  Of  action :  pleading. 

1.  Pendenoy  of  former  suit:    conclusion  of 

traverse. 

In  an  action  of  debt,  the  defendant  pleaded, 
in  abatement,  that,  before  the  commence- 
ment, Ac,  plaintiff  issued  a  writ  of  summons 
out  of  the  Common  Pleas,  against  defendant, 
in  an  action  of  debt,  and  thereby  impleaded 
defendant  upon  the  same  causes  of  action  in 
the  declaration  mentioned ;  as  by  the  record 
and  proceedings  remaining,  Ac,  appears; 
and  that  the  parties  in  this  and  the  former 
suit  are  the  same,  and  that  the  former  suit 
was,  at  the  commencement  of  this  suit,  pend- 
ing; and  this  the  defendant  is  ready  to  verify. 

Replication  :  that  the  former  suit  was  not, 
at  the  commencement,  Ac,  pending,  in  man- 
ner and  form,  Ac. :  conclusion  to  the  oountry. 

On  special  demurrer,  held  that  the  traverse 
in  the  replication  was  properly  concluded. 
Boyce  v.  Webb,  84 

2.  Collusive  joinder  of  a  co-defendant  not 
pleadable  in  abatement,  540.    Patent,  I. 
(10J7) 
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ACTUS  DEI. 


IL  Of  public  nuisance. 
By  private  individual,  276.    Nuisance,  L 

ACCEPTANCE. 
L  Of  goods,  428.    Vendors,  V.  1. 
IL  Of  shares,  521.    Company,  L  1. 
UL  Of  MIL    Bills. 

ACCORD. 
L  Consideration  that  will  support  an  action. 

Assumpsit  on  an  agreement  that  two  ac- 
tions pending  in  Q.  B.  at  the  suit  of  the  pre- 
sent plaintiffs  against  the  defendant  should 
he  settled  and  all  proceedings  therein  stayed, 
and  that  the  defendant  should  pay  the  plain- 
tiffs money. 

Breach:  Nonpayment  V^ 

Held,  on  motion -in  arrest  of  judgment? 
that  the  oount  disclosed,  not  a*ujere  execu- 
tory accord,  hut  an  agreement  with  sufficient 
consideration  to  support  the  defendant's  pro- 
mise ;  and  that  the  action  lay.  Crotother  v. 
Farrtr,  677 

IL  Pleading. 
Averment  of  performance,  677.     Ante,  I. 

ACCOUNT. 
I    Breach  of  condition  to  account,  418.     Con- 
dition, IV. 
11.  Settlement  in,  722.     Stamp,  I. 

ACKNOWLEDGMENT. 
I.  Written. 

1.  When    it   requires    receipt  stamp,  722. 
Stamp,  I. 

2.  When  it  does  not  require  an  agreement 
stamp,  1073.     Stamp,  II.  1. 

IL  In  the  nature  of  a  release  not  under  seal,  2. 
Fraud,  I. 

ACTION. 
I.  When  it  lies. 

1.  To  recover  stolen  chattel,  506.    Lakcknt. 

2.  When  not  after  election  in  a  former  action, 
576.     Contract,  XL  1. 

IL  Several. 
Against  persons   jointly  liable:  costs,  533. 
Post,  VI.  1. 
ILL  Second. 
On  a  different  view  of  the  same  wrongful 
act,  576.    Contract,  XL  1. 

IV.  Circuity. 

Between  parties  to  bills  of  exchange,  580. 
Bills,  III.  1. 

V.  Bar  of  action. 

1.  Under  Bankrupt  and  Insolvent  Acts,  116. 
Debtor,  II. 

2.  By  lapse  of  time,  Limitation. 


*« 


VL  Staying  proceedings. 
1.  Where  there  are  several  actions  against 

persons  jointly  liable. 

B.  brought  separate  actions  against  H.  and 
H.,  two  members  of  the  committee  of  ma- 
nagement of  a  railway  company,  for  a  debt 
from  the  company  for  which  M.  and  IL  were 
jointly  liable,  though  different  evidence  mi 
requisite  to  prove  the  liability  of  each.  B. 
obtained  a  verdict  against  H.;  M.  bad  a  ?er- 
dict  in  his  favour,  but  a  rule  for  a  new  trial 
was  in  this  case  granted,  after  which  M.  paid 
the  whole  debt  and  the  costs  of  the  actios 
against  himself,  which  payment  included  a 
farther  sum  than  that  to  which  H.  was  liable. 

Held,  that  a  Judge's  order,  staying  pro- 
ceedings in  the  action  of  B.  against  EL,  before 
judgment  had  been  signed,  without  psymeet 
>f*  costs,  Vas    properly  made.    BaiUy  v. 
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2.  In  consequence  of  interpleader  in  county 

court,  212,  217.    County  Court,  VIL 
VIL  Notice  of  action. 
Reasonable  certainty :  statement  of  place. 

Trespass  for  false  imprisonment  and  taking 
goods.  Plea:  Not  guilty  by  statute.  The 
defendants,  as  justices,  convicted  the  plain- 
tiff, under  stat.  6  A  7  Vict  c  68,  in  his  ab- 
sence, of  keeping  an  unlicensed  theatre. 
Immediately  after  the  conviction,  plaintiff; 
being  in  the  presence  of  the  justices,  asked 
leave  to  go  to  his  home.  One  of  the  jueu'cei 
said  if  he  went  he  must  go  in  custody.  H« 
was  detained  for  a  day  and  a  night.  A  war- 
rant, not  returnable  on  a  day  certain,  was 
issued  by  the  defendants.  It  recited  a  con- 
viction adjudging  plaintiff  to  pay  a  penalty  tf 
bl.  and  12*.  costs,  and  directed  the  sums  to 
be  levied  by  distress.  Under  this  warrant, 
plaintiff's  goods  were  seised  and  sold.  A 
conviction  was  drawn  up,  adjudging  plaintiff 
to  pay  a  penalty,  but  silent  as  to  costs;  and 
there  was  no  evidence  that  in  fact  the  justices 
had  adjudicated  on  costs.  The  conviction 
was  quashed.  Notice  of  action  was  givtn  to 
the  defendants  for  that  they  "at  H.,"  "on  the 
1st  day  of  August,"  Ac,  imprisoned  plaintiff; 
and  also  for  that  they,  "on  the  said  first  day," 
Ac,  seised  his  goods.  In  the  interval  be- 
tween the  trespasses  and  the  commencement 
of  the  action,  stat  11  "A  12  Vict  c.  44, 
passed.     Held, 

1.  That  the  notice  was  sufficiently  certain 
as  to  averment  of  place.  2.  Tbatstal  11 
A  12  Viet  c  44,  s.  2,  applied,  the  acts  con- 
plained  of  being  in  excess  of  the  jurisdiction 
of  the  justices;  and  that  trespass  lay  against 
them.     Learyv.  Patrick,  266 

VIII.  Limitation  of.     Limitation. 

IX.  Against  justices.     Jcsticb  or  tbx  Piao- 

ACTUS  DEI. 
Its  effect  in  excusing  the  performance  of  se- 
ditions, 88.     Bastard. 
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ADMISSION. 
L  Written.    Acknowledgment. 
IL  In  evidence.    Evidence,  XIIL 

ADMITTANCE. 

At  Court  where  both  freehold  and 
tenant*  attend,  28.    Devise,  V. 


ADVOCATE, 

L  Counsel. 

Barrister,  171.    Barrister. 
It  Other  persons. 
Instances  of  hearing  or  refusing  to  hear  the 
party's  wife.    Ex  parte  Oobbett,  181  n.  988. 
Baron  and  Feme,  I. 


AFFIDAVIT. 

L  Jurat 
L  Tine  of  answering  must  appear. 

Where  the  jurat  of  an  affidavit  was, «  Sworn 
by,*  Ac,  "at  my  Chambers,  Rolls  Gardens, 
Chancery  Lane,  dated  this  24th  day  of  April, 
1850,"  the  Court  discharged  the  rule,  drawn 
op  on  reading  such  affidavit,  on  the  ground 
that  the  jurat  did  not  show  the  day  on  which 
the  affidavit  was  sworn:  but  without  costs. 

There  is  no  inflexible  practice  to  discharge 
a  rule  with  ooete  in  all  vases  where  it  has 
been  drawn  up  on  reading  an  affidavit  with  a 
defective  jurat.    Be  Lloyd,  682 

2.  Insufficient  if  day  be  left  blank.    Bruns- 
wick, Duke  of,  v.  Banner,  882 

IL  Of  debt :  under  Bankrupt  Act,  12  A  IS  Viet 

c.  106,  s.  86. 

True  debt:  reasonable  and  probable  cause, 
1051.    Bankrupt,  L  1. 
UX  Costs,  682.    Ante,  L  1. 

AGENT. 
I.  His  authority  to  receive  money. 

1.  Tender  of  rent  to  distraining  bailiff,  10. 
Distress,  L 

2.  Tender  of  money  to  clerk.    Bingham  v. 
AUpori,  14  n. 

IL  Admission  by. 
Master  of  foreign  vessel's  report  to  custom 
house.    Huntley  v.  Donovan,  100 


AGISTMENT. 
Tithe  of:  possession,  620.    Tim,  L  1. 

AGREEMENT. 
L  For  lease,  Landlord  and  Tenant,  L 
IL  Generally :  see  Contract.    Stamp. 

ALTERATION. 

As    distinguished    from    abandonment, 
Fbjbjtdlt  Society,  L 
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AMENDMENT. 
I.  In  criminal  proceedings. 

1.  Entry  of  judgment  on  several  counts,  057. 
Defamation,  IV.  1. 

2.  Successive  amendments,  057.     Defama- 
tion, IV.  1. 

3.  After  argument  in  error,  067.    Defama- 
tion, IV.  1. 

IL  In  civil  proceedings. 

By  entering  a  remittitur,  850.    Dettntte,  L 
IIL  In  penal  actions.    Baker  v.  Rusk,  873  n. 
IV.  Materials  for. 

Rule  of  sentence  in  master's  book,  057.    De- 
famation, rv.  i. 


AMOTION. 

Pages  476.    County  Court,  L  1.  513.    Chor- 
ister. 

ANNUITY. 
Return  of  consideration. 
What  not  such  as  to  affect  validity. 

An  annuity  was  granted  in  consideration,  as 
the  deed  stated,  of  700/.  paid  at  the  time  to 
the  grantor.  The  grantor  owed  4001.  to  the 
attorney,  who  prepared  the  deed  and  acted 
for  both  parties  in  the  annuity  transaction. 
The  deed  was  executed  and  the  money  paid 
by  the  grantee  at  the  attorney's  office.  Just 
before  execution,  the  attorney  (who  had  sug- 
gested the  borrowing  of  700/.  on  annuity) 
took  the  grantor  aside,  and  told  him  that  the 
delivery  of  the  money  must  be  formally 
done  to  make  the  thing  valid.  The  money 
was  then  paid  to  the  grantor,  on  his  executing 
the  deed ;  but,  immediately  afterwards,  and 
before  leaving  the  house,  the  grantor,  at  the 
attorney's  request,  paid  the  attorney  400/.  of 
the  700/.,  in  discharge  of  the  400/.  due  to  him, 
and  of  costs  and  expenses  on  the  annuity 
transaction.  The  grantor  afterwards  stated 
on  affidavit  that  he  could  not  have  left  tne 
house  without  making  this  payment. 

Held,  that  such  payment  of  a  debt  and 
expenses  bona  fide  due  was  not  a  retaining 
or  returning  of  the  consideration  money 
within  stat  53  G.  3,  o.  141,  s.  6,  ind  did  not 
affect  the  validity  of  the  grant  Aberdeen,  v. 
Jordan,  000 

APPEAL. 
L  From  Ecclesiastical  Courts. 
To  what  tribunal:    olerk  presented  by  the 
queen. 

By  stat  24  H.  8,  o.  12,  ss.  2,  5,  6,  7,  8,  all 
eauses  within  the  spiritual  jurisdiction,  re- 
lating to  wills,  to  matrimony  and  divorce, 
and  to  tithes,  oblations,  Ac,  were  to  be  deter* 
mined  in  the  King's  Courts ;  and,  where,  in 
660.  such  cases,  the  appeal  used  to  be  made  to 
the  «ee  of  Rome,  it  was  thenceforward  to  be 
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carried  from  the  Archdeacon'*  Court  (if  there 
commenced)  to  the  Bishop's,  and  from  the 
Bishop's  to  that  of  the  Archbishop,  whose 
decision  was  to  he  final.  By  sect  9,  in  ease 
any  such  cause  should  touch  the  King,  the 
appeal  from  any  of  the  said  Courts  was  to  be 
made  to  the  Upper  House  of  Convocation  for 
the  province. 

By  stat.  25  H.  8,  c.  19,  ss.  3,  4,  no  appeal 
was  to  be  made  to  Rome  in  any  cause  arieing 
within  this  realm;  but  all  were  to  be  made  in 
the  manner  limited  by  the  prior  act  for  causes 
of  matrimony,  tithes,  oblations,  Ac.  An 
ulterior  appeal  was  given,  for  lack  of  justice 
in  the  Archbishop's  Courts,  to  the  King  in 
Chancery ;  and,  on  such  appeal,  a  commission 
under  the  great  seal  was  to  issue  to  such  per- 
sons as  the  King  should  name,  to  bear  such 
appeal.  The  Judicial  Committee  of  the  Privy 
Council  was  substituted  for  such  commission 
by  stats.  2  A  3  W.  4,  c  92,  s.  3,  and  3  A  4 
W.  4,  c  41,  s.  3. 

Held,  under  these  statutes,  that,  if  the 
Queen  presents  a  clerk  to  a  vicarage  in  the 
gift  of  the  Crown,  and  the  bishop  refuses  to 
admit  him  on  the  ground  that  he  maintains 
unsound  doctrine,  and,  on  a  Duplex  Querela 
brought  in  the  Archbishop's  Court,  the  Judge, 
for  the  same  reason,  gives  sentence  confirm- 
ing such  refusal,  the  appeal  lies  to  the  Ju- 
dicial Committee  of  the  Privy  Council;  not 
to  the  Upper  House  of  Convocation.  Oorham 
v.  Bishop  of  Ezeter,  62 

IL  To  visitor,  513.    Chorister. 
ILL  To  what  sessions. 
On  order  by  county  justices  for  removal  from 
borough,  1070.    Poor,  XV. 

IV.  Preliminary  conditions :  notice. 

1.  Excused  by  actus  Dei,  88.    Bastard. 

2.  Effect  of  notice  of  appeal  to  wrong  juris- 
diction, 1071.    Poor,  XV. 

V.  Time. 

tyhere  none  is  limited  in  the  statute  giving 
the  appeal,  200.    Poor,  VIL 

VL  Parties:  death. 

Effect  of  death  of  respondent,  88.    Bastard. 
VII.  Conclusiveness  of  judgment  on. 

Change  of  circumstanoes,  1037.  Poor,  XVII.  1. 

APPEARANCE, 
t.  By  counsel,  171.   Barrister. 

XL  By  wife. 
On  trial  at  nisi  prius,  988.      Baroh   awd 
Feme,  L 

APPLICATION. 
Second  application. 
W\*l  a  sufficient  change  of  circumstances, 
1037.    Poor,XVIL1. 


APPURTENANCES. 

Common  appurtenant,  782.    Deed,  L 

ARBITRATION. 
L  Submissioa ;  by  prospective  covenant 
When  acted  upon. 

Declaration  in  covenant  stated  that,  on  s 
dissolution  of  partnership  between  plaintiff 
defendant,  and  another,  defendant,  by  a  cer- 
tain indenture,  covenanted  that  be  and  the 
other  party  last  mentioned  would  pay  plain- 
tiff, as  the  outgoing  partner,  68007.  by  iaitat- 
ments;  but  five  instalment*,  aanowDtuir,  to 
4800/,,  parcel  of  the  6800/.,  were  made  nb- 
ject  to  reduction,  in  a  specified  ratio,  if  tke 
profits  which  the  partnership  had  derived 
from  connexion*  of  the  plaintiff  should  fell 
short  of  a  certain  amount.  Non-payment  of 
the  4890/.,  as  well  as  of  the  other  instalments, 
amounting  to  2000/.,  was  assigned  ai  a 
breach. 

Plea:  as  to  the  4800/.  (setting  oat  the 
deed  on  oyer),  that,  by  a  further  covenant,  it 
was  agreed  that,  if  any  difference  iboold 
arise  touching  the  sums  to  be  deducted,  it 
should  be  referred  to  J.  P.,  an  arbitrator,  to 
award  what  amount,  not  exceeding  480*1, 
should  be  deducted:  That  such  difference 
did  arise,  and  thereupon  plaintiff,  defendant, 
and  the  other  parties  submitted  tbenuelvei 
to  refer,  and  did  refer,  the  said  difference  to 
J.  P.,  who  awarded  that  48001.,  being  the  whole 
amount  of  the  said  five  instalments,  shoold 
be  deducted  from  the  6800/. :  And  that  defend- 
ant, before  the  commencement  of  this  action, 
in  pursuance  of  the  said  award,  claimed  to 
deduot,  and  did  deduct  the  said  48MJ.  "from 
the  said  fire  instalments ;"  whereby  the  mid 
6800/.,  before  the  commencement  of  the  suit, 
was  reduced  to  2000/.,  to  be  paid  to  plaintiff 
pursuant  to  the  indenture. 

Held,  on  demurrer,  that  the  matter  alleged 
was  not  merely  an  estoppel,  but  that  the  pka 
was  a  good  plea  in  bar. 

A  covenant  by  indenture,  that  any  differ- 
ences which  may  thereafter  arise  between 
the  parties  touching  the  matters  of  the  in- 
denture shall  be,  and  are  thereby,  referred  to 
an  arbitrator  named,  constitutes  a  submission 
which  may  be  acted  upon  and  made  a  ml* 
of  Court,  under  stnL  9  A  10  W.  3,  c  15,  when 
such  differences  arise. 

Although  the  covenant  to  abide  the  award 
be  expressly  subjeoted  to  the  proviso,  *'  so  *s* 
the  award  be  made,  Ac.,  within  a  given  time, 
with  power  to  the  arbitrator  to  enlarge  th* 
time,  but  "so  as"  the  enlargement  shall  not 
extend  beyond  a  day  named,  yet,  if  the  fob- 
mission  can,  by  the  agreement,  be  made  a 
rule  of  Court,  a  judge  may,  before  the  expira- 
tion of  the  limited  period,  or  of  such  enlarge- 
ment, extend  the  time  for  making  the  sward 
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to  a  day  later  than  the  last  day  named  in  the 
submission.     Parket  v.  Smith,  297 

H.  Sale  at,  price  to  be  fixed  by  arbitration. 
H.  and  L.  agreed,  by  deed,  that  H.  should 
purchase  property  of  L.,  at  a  price  to  be 
ascertained  by  arbitration ;  the  conveyance 
to  be  made  on  payment  of  the  money.  The 
agreement  was  made  a  rule  of  Court.  The 
arbitrator  having  awarded  the  sum,  L.  ten- 
dered a  conveyance  to  H.,  and  demanded  the 
money  of  him ;  but  he  would  not  pay.  The 
Court  refused  to  grant  an  attachment  against 
H.  as  for  non-performance  of  an  award  under 
stat  9  A  10  W.  3,  c.  15.  •  Hemityway'i  Arbi- 
tration, 305  n. 

HI.  Enlargement  of  time :  by  judge. 
Notwithstanding  special   limitations  in  the 
submission,  297.    Ante,  I. 

IV.  Making  submission  a  rule  of  Court. 
Submission   by  prospective  covenant,   297. 

Ante,  L 

V.  Taking  up  award. 

Mandamus  to  take  up  award,  1043.  Compakt, 
XIV.  1. 

VL  Attachment 
Agreement  not  substantially  for  a  reference, 
305  n.    Ante,  II. 
VIL  Remuneration  of  arbitrator. 
Umpire,  under  Lands  Clauses  Aet:  his  Hen 
for  his  fees,  1043.    Company,  XIV.  1. 

Vin.  Arbitration  clauses  in  rules  of  building 
and  friendly  societies. 

To  what  disputes  they  do  not  refer,  103. 
Building  Socibtt,  1. 1. 

IX.  Pleading. 

Award  when  a  good  plea  in  bar,  297.  Ante,  L 

X.  Under  Lands    Clauses    Consolidation  Act, 
1043.    Company. 

XL  Award  of  Tithe  Commissioners.    Tithe,  I. 

ARCHDEACONRY. 
Transfer  to  another  diocese,  129.    Bishop,  I. 

ARGUMENTATIVENESS. 
In  pleading,  284.    License,  L 

ARREST. 

By  judge's  order. 
Action  by  assignee  of  bail  bond,  75.    Bail. 

ASSENT. 
To  tmst  deed,  713.    Assignment,  I. 

ASSIGNEE. 
Of  bail  bond,  75.     Bail. 


ASSIGNMENT. 
L  For  benefit  of  creditors. 
When  not    voluntary  as  against   execution 
creditor. 

A.  executed  bona  fide  a  doed  of  assign- 
ment of  all  his  property  to  B.,  in  trust  for 
such  of  A.'s  creditors  as  should  come  in  and 
execute  the  deed.  B.  (who  was  not  a  cre- 
ditor of  A.)  took  possession.  C,  a  creditor 
of  A.,  applied  to  B.  for  an  explanation,  and, 
having  received  one,  said  he  was  satisfied, 
and  took  no  step  to  obtain  payment:  Held, 

That  enough  had  taken  place  to  create  the 
relation  of  trustee  and  cestui  que  trust  be- 
tween B.  and  C,  and  consequently  that  the 
deed  was  not  void  against  an  execution  cre- 
ditor as  being  voluntary.    Harland  v.  Bi*k*t 

713 
II.  Of  interests,  generally. 

1.  By  joint  patentee,  540.    Patent,  L 

2.  Registration   of   assignment  of  lease  in 
Middlesex,  976.    Registration,  I.  1. 

IIL  In  pleading. 

1.  Of  breaches,  891.    Covenant,  VII. 

2.  New  assignment.   New  Assignment. 

ASSUMPSIT. 
L  By  servant  for  wrongful  dismissal :  damages, 

570.    Contract,  XI.  1. 
IL  Pleading  and  evidence. 
What  put  in   issue  by  non  assumpsit,  570. 
Contract,  XL  1. 

ATTACHMENT. 

For  non  performance  of  award,  305  n.    Arbi- 
tration, IL 

ATTORNEY. 
L  General  attorney. 
His  unauthorised  interference   with   bailiff 
distraining    under    direct    warrant    from 
client,  10.    Distress,  L 
IL  Instruction  of  counsel. 
How  far  necessary,  171.    Barrister. 

AUCTIONEER. 
Action  against  for  deposit  money:  interpleader. 
Security  for  costs  when  required. 

An  auctioner  was  employed  to  sell  land  by 
auction :  the  purchaser  of  a  lot  paid  a  deposit, 
but,  not  being  satisfied  with  the  title,  refused 
to  complete  the  purchase,  and  sued  the  auc- 
tioneer for  the  deposit,  the  vendor  gave  the 
defendant  notice  to  hold  the  money  for  her, 
as  forfeited.  The  defendant  applied  to  have 
the  vendor  made  defendant. 

The  Court,  the  solvency  of  the  vendor  ap- 
pearing doubtful,  made  the  rule,  absolute,  on 
the  money  being  brought  into  Court  and  so* 
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eurity  for  costs  being  given  to  plaintiff;  but 
refused  to  order  that  the  costs  of  the  original 
defendant  should  be  paid  out  of  the  money. 
Deller  v.  PriekeU,  1081 

AUDITA  QUERELA. 
Motion  on  the  nature  of,  533.    Action,  VI.  1. 

AUDITOR. 
Of  poor  law  district,  249.    Poor,  It 

AUTHORITY. 
Implied. 
Of  distraining  bailiff  to  receive  the  rent,  10. 
Dibtrbbb,  I. 

AWARD. 
Arbitration.    Titer. 

BAIL. 
Action  on  the  bond. 

Pleading:  jurisdiction :    commencement  of 


The  assignee  of  a  bond,  giren  to  the  sheriff 
on  arrest  of  H.  by  a  Judge's  order  under  stat 
1  *  2  Vict  e.  110,  s.  3,  declared  in  debt 
against  the  obligor,  reciting  that  the  writ  in 
the  present  action  issued  17th  April,  1850 ; 
and  stating  that,  to  wit,  on  2d  April,  1849,  H. 
had  been  arrested  and  was  then  in  the  sheriff's 
custody  by  virtue  of  a  capias  theretofore,  to 
wit,  on  the  day  and  year  last  aforesaid,  issued 
out  of  the  said  Court  by  virtue  of  a  Judge's 
order,  theretofore,  to  wit,  on  31st  March,  1849, 
made ;  which  writ  was  directed  and  delivered  to 
the  sheriff,  endorsed  for  bail  for  43J.,  according 
to  the  form  of  the  statute.  The  declaration  re- 
cited the  writ,  commanding  the  sheriff  to  take 
H.,  and  keep  him  till  he  should  have  given  bail 
or  made  deposit  in  an  action  of  debt  at  the 
suit  cf  plaintiff,  or  should  by  other  lawful 
means  be  discharged,  and  requiring  H.  to  put 
in  special  bail.  The  declaration  then  stated 
that  the  sheriff,  after  the  arrest  of  H.,  delivered 
to  him  a  copy  of  the  writ,  and,  to  wit,  on  the 
day  and  year  aforesaid,  took  bail  for  H.'s 
putting  in  special  bail  to  the  said  action. 
That  on  that  occasion  defendant,  by  bail  bond, 
became  bound  to  the  sheriff,  under  a  condi- 
tion reciting  that  H.  was  taken,  on  2d  April, 
1849,  by  a  capias  bearing  date  the  same  day, 
in  an  action  of  debt  at  plaintiff's  suit ;  and 
the  condition  was  for  H.'s  putting  in  special 
bail.  That  H.  did  not  put  in  special  bail ; 
and  the  bond  became  forfeited ;  and  the  sheriff 
afterwards,  to  wit,  on  17th  April,  1849,  as- 
signed it  to  plaintiff.    On  special  demurrer, 

Held,  by  Pattesob  and  Erle,  Js.,  that  it 
appeared  conclusively  against  defendant, 
from  the  recited  condition  of  the  bond,  that 
the  Judge's  order  was  made,  H.  arrested,  and 


the  bond  given  and  assigned,  in  an  action 
brought  by  the  present  plaintiff  against  H, 
and  after  its  commencement. 

And,  by  Lord  Campbell,  C.  J.,  Wigbtrab 
and  Erlb,  Js.,  that,  independently  of  ths 
condition  of  the  bond,  the  Judge's  jarisdietiea 
sufficiently  appeared. 

Held  also,  that  it  was  to  be  intended  tbtt 
the  bond  was  assigned  before  this  action  was 
commenced :  for  the  declaration  showed  that 
it  was  assigned  before  tbe  time  of  declaring, 
and  tbe  Court  would  therefore  intend  that  it 
was  assigned  before  the  issuing  of  the  writ, 
unless  the  contrary  appeared,  which  was  not 
the  case  here,  the  same  day  being  named 
both  for  the  issuing  of  the  writ  and  for  tie 
assignment.    Barnes  v.  Aeone,  75 

BAILIFF. 
Distraining. 
When  liable  in  trover,  10.    Distrbbs,  I. 

BANK. 
What  is  not  a  banking  company,  600.  Cobtast, 
III.  1. 

BANK  OF  ENGLAND. 

Payment   into,    in   compensation    eases,  448. 
Prohibition,  1. 1. 

BANKRUPT. 
L  Affidavit  of  debt  under  stat.  12  *  13  Viet  e. 
106,  s.  86. 

1.  Reasonable  and  probable  cause :  counter- 
claim. 

Under  stat  12  A  13  Vict,  c  106,  s.  86,  a 
plaintiff  who  has  made  an  affidavit  of  debt 
against  a  defendant,  a  trader,  and  recorered 
less  than  the  amount  sworn  to,  will  be  ordered 
to  pay  the  costs  to  defendant,  as  having  nads 
tbe  affidavit  without  reasonable  or  probable 
cause,  if  he  has  sworn  to  his  own  elaim  with- 
out allowing  for  counter  claim  of  defendant 
arising  on  the  same  transaction.  MankmU  v. 
Sharland,  1651 

2.  Costs,  1051.  Ante,  1. 

IX  Interim  order  of  protection. 

Guarantee  for  purpose  of  falsely  representing 
the  petitioner's  debts  as  under  300c,  1 
Fraud,  I. 
JIL  Proceedings  in  insolvency. 
Certificate  of  debtor's  offer  being  accepted, 
U6.    Debtor,  IX 
IV.  Plea  of  certificate. 

What  certificate  of  protection  no  answer  to 
an  action,  116.    Debtor,  IX 

BAR. 
Distinction  between  a  bar  and  an  estoppel,  297. 
Arbitration,  X 


BARON. 
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BARON. 

Court  baron.    Copyhold. 

BARON  AND  FEME. 
Right  of  wife  to  appear  for  her  husband. 
I.  Not  on  trial  of  cause  at  nisi  prius. 

The  wife  of  a  plaintiff  cannot  claim  to 
manage  the  cause  for  him  at  nisi  prius,  he 
being  absent  and  in  custody. 

And,  where  the  Judge  refused,  in  such  a 
case,  to  hear  the  wife  as  advocate,  and,  the 
husband  not  appearing  in  person  or  by  attor- 
ney, a  nonsuit  was  direoted,  the  Court  refused 
to  set  the  nonsuit  aside. 

But,  per  Lord  Campbell,  C.  J.,  in  an  ap- 
plication directly  concerning  liberty,  as  a 
motion  for  a  habeas  corpus,  the  wife  may  be 
beard  on  behalf  of  her  husband.  Cobbett  v. 
Htd«m,  988 

IL  In  matters  affecting  personal  liberty,  Ex 
parte  Cobbett,  181  n. 

BARRISTER. 

Instruction  by  attorney. 

There  is  no  rule  of  law  requiring  that  coun- 
sel, appearing  in  Court  for  a  party  who  pleads 
in  person,  should  be  instructed  by  an  attor- 
ney. 

Therefore,  where  a  Judge  at  nisi  prius  had 
ruled  that  counsel  appearing  for  such  a  party, 
and  not  instructed  by  an  attorney,  could  not 
cross-examine  or  address  the  jury,  the  Court 
granted  a  new  trial. 

But  the  usage  which  has  prevailed  at  the 
bar,  that  counsel,  unless  in  some  excepted 
cases,  should  take  their  instructions  from  at- 
torneys only,  is  benefloial,  and  ought  to  be 
maintained.     Doe  dem.  Bennett  v.  Hale,    171 

BASTARD. 
Appeal  against  order  of  filiation. 
Notice  to  mother  excused  by  actus  Dei. 

After  an  order  in  bastardy  had  been  made, 
the  putative  father,  intending  to  appeal,  en- 
tered into  a  recognisance,  according  to  stat 
8  A  9  Vict.  o.  10,  8.  3,  and,  on  the  same  day, 
sent  notice  of  his  having  done  so  by  post  to 
the  woman.  When  the  appeal  came  on  to  be 
tried,  it  was  proved  that  the  woman  had  died 
before  the  notice  to  her  was  posted ;  and  the 
sessions  being  of  opinion  that  a  condition 
imposed  by  stat  8  4  9  Vict.  c.  10,  s.  3,  as 
preliminary  to  an  appeal,  had  not  been  com- 
plied with,  refused  to  h«  *r  the  appeal 

Held,  on  demurrer  to  the  return  to  a  man- 
damus to  enter  continuances  and  hear  the 
appeal,  that,  performance  of  the  condition 
imposed  by  law  having  by  the  act  of  God 
become  impossible,  its  performance  wos  ex- 
cused: and  a  peremptory  mandamus  war 
awarded.  JieginaY.Leice*ter$hireJ«$tice$t  88 


BATTBR8EA  PARK. 

Page  448.    Prohibition,  L  1. 

BENEFICE. 
Transfer  to  another  diocese,  129.    Bishop,  L 

BENEFIT. 

When  a  ground  for  liability  to  repair  a  high- 
way, 827.    Bridgxb,  III.  1. 

BILL  OF  EXCEPTIONS. 

I.  Matter  that  may  be  included. 

Whether  pew  part  of  church  or  an  excres- 
cence, 1001.    Post,  IIL 

II.  Notwithstanding  Judge's  order  for  the  ad- 
mission of  the  evidence  objected  to,  187. 
Evidence,  X. 

III.  Effect  as  to  motion  for  new  trial. 

If  a  party,  on  the  trial  of  a  cause,  tenders 
a  bill  of  exceptions,  he  cannot  move  for  a 
new  trial  on  a  point  which  might  have  been 
included  among  the  grounds  of  exception, 
unless  the  bill  of  exceptions  be  first  aban- 
doned.    Adame  v.  Andrew*,  1001 

BILLS  OF  EXCHANGE  AND  PROMIS- 
SORY NOTES. 

I.  Joint  and  several  promissory  notes. 
Discharge  by  specialty,  20.    Post,  VL 

II.  Parties  to  bill  under  peculiar  circumstances* 

1.  Drawer  of  bill  payable  to  his  own  order. 
498.     Post,VIL 

2.  Endorsee  for  value  before  maturity,  995. 
Post,  III.  5. 

III.  Endorsers,  and  endorsement 

1.  First  endorser  §ane  reeoure  :  whether,  being 
the  holder,  he  may  sue  second  endorser. 
Declaration  by  0.  M.,  stating  that  B.  made 
his  promissory  note  for  23/.,  payable  "to  the 
order  of  0.  M.,w  three  months  after  date,  and 
delivered  it  to  "the  said  O.  M.,"  and  "the 
said  O.  M."  endorsed  to  defendant,  and  de- 
fendant endorsed  to  plaintiff:  dishonour  and 
notice.  Plea,  that  0.  M.,  stated  in  the  count 
to  have  endorsed  to  defendant,  and  the  plain- 
tiff, are  one  and  the  same  person. 

Replication.  That,  before  the  endorsement 
Ac,  B.  was  indebted  to  plaintiff  in  23/.,  and 
it  was  agreed  between  plaintiff  and  B.,  at  B.'s 
request,  he  being  unable  to  pay,  that  he 
should  give  plaintiff,  who  would  accept  and 
take,  on  account  of  such  debt,  B.'s  note  for 
231.,  payablo  at  three  months,  which  time 
plaintiff  should  give  for  payment,  provided 
B.  would  procure  defendant  to  endorse  the 
note  for  the  purpose  of  securing  payment, 
and  by  way  of  guarantee ;  of  which  premises 
defendant  had  notice,  and  assented  and  agreed 
thereto :  and  thereupon,  in  pursuance  of  the 
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agreement,  B.  made  and  delivered  the  note 
to  plaintiff,  on  account,  Ac,  and  plaintiff,  in 
furtherance  of  the  agreement  and  not  other- 
wise, and  without  any  consideration  or  value 
in  that  behalf,  endorsed  to  defendant  as  in 
the  declaration  mentioned,  in  order  that  de- 
fendant might,  in  pursuance  and  furtherance 
of  the  agreement,  and  not  otherwise,  endorse 
the  same  note  to  plaintiff  for  the  purpose 
aforesaid ;  and  defendant  accordingly,  in  pur- 
suance of  the  agreement  and  for  the  purpose 
aforesaid  and  not  otherwise,  endorsed  the 
same  to  plaintiff;  which  is  the  endorsement 
to  him  in  the  declaration  mentioned. 

Held,  on  demurrer,  no  departure,  and  an 
answer  to  the  plea.     Morris  v.  Walker,    589 

2.  Without  title,  995.    Post,  6. 

3.  Sans  recours,  589.    Ante,  1. 

4.  How  described  in  pleading,  589.    Ante,  1. 

5.  Intent  to  pass  the  property :  delivery  for 
purpose  not  performed. 

Assumpsit  by  endorsee  against  acceptor, 
averring  an  endorsement  by  drawer  to  M. 
and  by  M.  to  plaintiff.  Pleas,  traversing  the 
endorsements. 

The  jury  found  that  the  drawer  wrote  his 
name  on  the  bill  and  handed  it  to  AL,  that 
M.  might  get  it  discounted,  which  was  not 
done j  and  that  plaintiff  received  it  from  M., 
when  overdue,  and  without  consideration. 

Held,  that  there  was  no  endorsement  b^ 
drawer  to  M.,  and  that  defendant  was  entitled 
to  have  the  verdict  entered  for  him  on  the 
issue  as  to  that  endorsement*  plaintiff  not 
being  a  bona  fide  holder. 

Semble,  per  Lord  Campbell,  C.  J.,  that,  if 
plaintiff  had  been  a  bona  fide  holder  before 
maturity,  defendant  would  have  been  pre- 
cluded, as  against  him,  from  requiring  further 
proof  of  a  prior  endorsement  than  the  proof 
of  handwriting;  and  that,  on  this  supposition, 
the  issue  as  to  M.'s  endorsement  ought  to 
have  been  found  for  plaintiff.  Lloyd  v.  How- 
ard, 995 

6.  By  party  without  title,  bill  overdue,  995. 
Ante,  6. 

7.  Evidence  of,  for  bona  fide  holder  before 
maturity,  995.    Ante,  5. 

8.  Failure  of  condition,  1073.     Stamp,  II.  1. 

IV.  Acceptor. 

Action  against  by  endorsee  after  payment  by 
drawer,  498.    Post,  VII. 

V.  Notice  of  dishonour. 

Traverse  :  conclusion  of  plea  embracing  the 
count  on  the  bill  and  the  indebitatus  counts. 
To  declaration  in  debt  containing  counts, 
8,  against  defendant  as  endorser  to  plaintiff 
of  a  bill  of  exchange  for  12/.  10*.,  which  was 
dishonoured,  averring  notice  to  defendant: 
4,  for  600/.  due  for  goods  sold  and  delivered : 


5,  for  427/.  10*.  found  due  on  account  stated, 
defendant  pleaded,  as  to  the  3d  count,  and  u 
to  the  12/.  10«.,  parcel  of  the  sum  in  the  4th 
count,  and  another  sum  of  12/.  10a.,  par  *1 
of  the  sum  in  the  5th  count,  and  the  damages : 
That  there  never  was  more  than  12/.  10*.  dee 
in  respect  of  the  recited  debts :  that  the  ac- 
count stated  was  in  respect  of  12/.  10»-  par- 
cel, Ac,  in  the  4th  count :  and  that,  slier  the 
accruing  of  the  debts  mentioned  in  the  4th 
and  5th  counts  and  introductory  part  of  the 
plea,  defendant  endorsed  and  delivered  the 
bill  mentioned  in  the  3d  count  to  plaintiC  and 
plaintiff  received  it,  for  the  said  debts  and  ill 
causes  of  action  in  respect  thereof:  and  that 
defendant  had  not  due  notice  of  dishonour. 
Verification. 

Held  a  bad  plea,  because  it  traversed  the 
notice  of  dishonour  without  tendering  an  is- 
sue to  the  country.     Day  v.  Smith,  &S4 

VI.  Discharge:  by  specialty. 

Not  when  remedy  not  co-extensive. 

If  one  of  two  makers  of  a  joint  and  seTenl 
promissory  note  gives  the  holder  a  deed  of 
mortgage  to  secure  the  amount,  with  a  eoTt- 
nant  to  pay  it,  the  other  maker  is  not  thereby 
discharged ;  for  the  remedy  on  the  specialty 
is  not  co-extensive  with  the  remedy  ea  the 
note.     Anted  v.  Baker,  21 

VII.  Discharge :  by  payment 

Payment  by  drawer :  action  against  acceptor- 
If  the  drawer  of  a  bill  payable  to  his  own 
order  endorses  it,  and  it  is  accepted  and  dis- 
honoured, the  drawer,  having  received  it  back 
and  paid  the  amount  to  his  endorsee,  may 
return  the  bill  to  such  endorsee  for  the  par- 
pose  of  his  suing  the  acceptor  upon  it  as  tnu- 
toe  for  the  drawer.  And  the  payment  if  bo 
answer  to  an  action  by  such  endorsee,  if  then 
be  evidence  that,  when  the  drawer  paid,  the 
bill  was  left  in  the  hands  of  the  endorsee  for 
the  purpose  of  its  being  put  in  suit  WJ- 
liams  v.  James,  498 

VIII.  Interest 

Not  recoverable  without  producing  the  bin, 
26.    Post,  XI.  1. 

IX.  Parties  to  action. 

Endorsee  suing  as  trustee  for  drawer,  498. 
Ante,  VII. 

X.  Pleading. 

1.  Conclusion  to  the  country,  584,    Ante,  V. 

2.  Conclusion  of  plea  identifying  the  causes 
of  action  in  the  indebitatus  counts  with 
that  in  the  count  on  the  bill,  584.  Ants,  V. 

3.  Where  holder,  himself  being  first  endorser, 
sues  a  subsequent  endorser,  589.  Ants, 
IH.1. 

4.  Departure,  what  is  not.  5S9.    Ante.  ITT.  1. 

5.  Traverse  of  endorsement,  99*.  Ante,  II I 
5. 
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XI.  Evidence. 

1.  Production  of  the  bill :  interest 
la  assumpsit  by  endorsee  of  a  bill  against 

acceptor,  defendant  pleaded  only  new  matter 
by  way  of  confession  and  avoidance,  bnt 
failed  to  establish  the  matter  of  avoidance. 

Held,  that  plaintiff  could  not  recover  in- 
terest upon  the  bill  from  the  date  of  its  ma- 
turity, as  stated  in  the  declaration,  without 
producing  it.     Hutton  v.  Ward,  26 

2.  Proof  of  handwriting,  as  evidence  of  en- 
dorsement, 995.    Ante,  III.  5. 

BISHOP. 

L  Changes  in  dioceses. 
Sequestration  by  bishop  of  original  diocese, 

when  good  and  how  long. 

Before  stat  6  4  7W.  4,  c.  77,  the  parish  of 
H.  was  in  the  Archdeaconry  of  Coventry,  in  the 
diocese  of  Lichfield  and  Coventry.  In  1836, 
an  Order  of  Council  issued,  transferring  all 
that  archdeaconry  to  the  diocese  of  Worces- 
ter, in  compliance  with  tho  recommendation 
of  the  commissioners  under  the  above  statute, 
and  directing  that  the  Bishop  of  Lichfield  and 
Coventry  and  his  successors  should  thence- 
forward be  styled  Bishops  of  Lichfield.  J. 
became  Bishop  of  Lichfield;  and,  afterwards, 
under  stat.  1  A  2  Vict  c.  110,  s.  55,  a  writ  in 
the  nature  of  a  levari  facias  issued,  directed 
to  J.,  reciting  that  the  incumbent  of  H.  had 
petitioned  the  Insolvent  Debtors'  Court,  and 
commanding  J.  to  sequester  the  vicarage  of 
H.  for  the  debts  of  the  incumbent,  which  J. 
accordingly  did,  appointing  a  sequestrator. 

Held  that,  under  stat  10  A  1 1  Vict  c.  98,  s. 
8,  which  passed  after  the  sequestration  was 
published),  the  sequestration,  being  an  act  done 
under  the  authority  of  J.,  the  Bishop  of  the 
diocese  from  which  H.  had  been  transferred, 
was  made  good,  and  that  it  continued  in 
force  till  the  debt  was  levied,  though  after 
1st  November.  1847,  and  though  sect  8  is 
confined  to  acts  done  before. 

And  SembU,  per  Lord  Campbell,  C.  J., 
and  Erlb,  J.  (dubitantibus  Pattebon  and 
Wightmas,  Js.),  that  the  sequestration  was 
also  made  good  by  sect  20  of  stat.  6  A  7  W. 
4,  c.  77,  which  (continued  to  a  time  later  than 
the  date  of  the  sequestration)  directs  that  no 
change  of  boundary,  Ac,  under  that  act  shall 
affect  the  jurisdiction  of  any  of  the  ecclesias- 
tical court; 

Held,  also,  that  the  incumbent  could  not 
sue  a  tenant  for  use  and  occupation  of  the 
glebe,  had  during  the  period  of  the  seques- 
tration ;  and  that  this  defenoe  arose  on  Nun- 
quam  indebitatus.  Powell  t.  Hibbert,  129 
IL  His  acts,  generally. 

1.  Whether  sequestration  an  act  of  jurisdic- 
tion, 129.    Ante,  I. 

2.  Bevision  in  Ecclesiastical  Court,  52.    Ap- 
peal, L 


IIL  Sequestration  by. 
Nature  and  effects,  129. 


Ante,  I. 


BOND. 
L  Actions  on :  pleading. 

1.  Estoppel  by  recitals  as  pleaded,  75.    Bail. 

2.  Assignment  of  breaches  on  turnpike  trea- 
surer's bond,  418.     Condition,  IV. 

II.  Bonds  in  particular  instances. 

1.  Bail-bond :  action  by  assignee,  75.    Bail. 

2.  Turnpike  treasurer's  bond,  418.     Condi- 
tion, IV.  • 

BOORS. 
Entry  in  parish  books,  756.     Death,  I.  1. 

BOUNDARY. 
I.  Settling  boundary. 

1.  Change  by  statute,  813.     Bridges,  I.  1. 

2.  Settling  and  changing  under  tithe  coin- 
mutation  acts,  43.     Poor,  X. 

IL  Of  waste,  791.     Manor,  IL 

BREACH. 

Assignment  of  breaches,  891.    Covenant,  VII 
418.    Condition,  IV. 

BRIBERY. 
Pleading  and  evidence. 
Statement  of  means  of  corruption ;  payment 
or  agreement  to  pay. 

In  debt  for  a  penalty  under  stat  2  G.  2,  c. 
24,s.  7,  for  corrupting  a  voter,  the  declaration, 
in  the  first  count,  alleged  that  defendant  cor- 
rupted the  voter,  by  promising  to  pay  for 
him  a  debt  of  41/.  5«.J  and,  in  the  second 
count,  by  paying  10/.  to  the  creditor  on  ac- 
count of  the  debt  at  the  request  of  the  voter, 
and  promising  the  creditor,  at  the  like  re- 
quest to  pay  the  residue.  On  the  trial  it 
appeared  that  a  boat  the  voter's  property, 
was  held  by  his  creditor  as  security  for  a  debt 
of  411.  b*.,  and  that  the  voter  applied  to  the 
defendant  for  money  to  redeem  it ;  defendant 
said  he  would  try  to  settle  with  the  creditor 
if  the  voter  would  vote  for  a  candidate  named. 
Defendant  afterwards  paid  the  creditor  10/., 
and  promised  him  to  pay  the  residue,  and 
also  the  expenses  in  respect  of  the  pledge  of 
the  boat     Held: 

That  although  the  omission  of  the  promise 
to  pay  expenses  might  be  a  fatal  objection', 
on  the  ground  of  variance,  to  the  first  count, 
in  which  the  alleged  means  of  corruption 
rested  in  agreement  only,  the  payment  of  10/. 
sustained  the  charge  of  corruption,  maie  in 
the  seoond  count  and  that  the  further  pro- 
i     mise  there  was  immaterial.    Baker  v.  Ru»h> 

870 
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BRIDGES. 
I.  Liability  to  repair. 

1.  After  change  in  boundaries  of  counties. 
Stat  6  A  6  W.  4,  c.  50,  repeating  stat  13 

G.  3,  e.  78,  which  enabled  a  single  justice  on 
his  view  to  present  a  highway  at  quarter  ses- 
sions for  non-repair  (s.  24),  does  not  repeal 
the  enactment  of  stat.  43  G.  3,  c.  59,  s.  1,  ex- 
tending the  enactments  of  stat.  13  G.  3,  c. 
78,  to  county  bridges  so  far  as  applicable 
thereto :  and  a  single  justice  may  still  pre- 
sent a  county  bridge. 
*  Presentment  of  a  county  bridge  ,*  appear- 
ance and  plea  of  Not  Guilty.  Special  verdict : 
that  the  bridge  was  across  the  river  W.  in  the 
parish  of  G. :  That  parish  G.  is  partly  on  the 
right  bank  and  partly  on  the  left  bank  of  the 
river:  That  the  whole  of  that  part  on  the 
left  bank  always  was  in  the  county  of  R. : 
That  until  stat.  2  A  3  W.  4,  c.  64,  the  bound- 
ary between  the  counties  of  B.  and  of  R.  was 
the  mid-channel  of  the  river  to  a  point  in 
parish  G.,  and  thence  inland  to  another  point 
in  the  mid-channel ;  and  that  470  acres  of 
parish  G.,  between  this  inland  boundary  and 
the  river,  and  the  part  of  the  river  from  the 
one  point  to  the  other,  always,  until  stat  2  A 
3  W.  4,  c.  64,  were  in  the  county  of  R. :  That 
a  portion  of  the  bridge  between  the  right 
bank  and  the  centre  of  the  river,  and  resting 
upon  part  of  the  above  described  470  acres, 
was  out  of  repair :  and  the  doubt  referred  to 
the  Court  was,  whether  the  defendants  were 
Guilty. 

By  stat.  2  A  3  W.  4,  c.  64,  and  stat  7  A  8 
Vict  c.  61,  the  isolated  portions  of  counties, 
described  in  schedule  (M.)  to  stat  2  A  3  W. 
4,  c.  64,  are  annexed,  for  all  purposes,  to  the 
counties  respectively  mentioned  in  the  fourth  i 
oolumn  of  the  schedule.  The  schedule  de- 
scribes "part  of  parish  G."  as  being  an  iso- 
lated part  of  B.,  locally  situate  in  B.  or  R., 
and  to  he  annexed  to  B.  The  verdict  stated 
that  there  was  no  part  of  parish  G.  to  which 
this  description  could  apply,  if  not  to  the  470 
acres.    Held : 

1.  That  the  description  in  the  schedule 
must  be  understood  to  apply  to  the  470  acres 
which  had  been  part  of  the  county  of  R., 
and  that  the  statute  made  it  part  of  the 
county  of  B.,  andVmade  the  mid-channel  the 
boundary  between  the  counties. 

2.  That  the  liability  to  repair  the  bridge 
within  this  part  of  G.  was,  as  an  incident  to 
the  change,  transferred  to  the  inhabitants  of 
B.     Kegina  v.  Brecon,  813 

2.  Division  in  the  nature  of  a  riding,  827. 
Post,  III.  1. 

3.  Corporation  benefited,  827.     Post,  IIL  1. 
II.  Presentment  by  single  justice. 

Not  abolished  by  stat  5  A  6  W.  4,  c.  50,  813. 
Ante,  L  1. 


IIL  Pleading:  in  proceedings  by  indictment     .    | 
or  presentment 

1.  Count  when  good  without  stating  ground 
of  liability. 

Indictment  against  the  inhabitants  of  the 
Isle  of  Ely,  for  non-repair  of  a  public  bridge 
in  the  Isle  of  Ely  and  county  of  Cambridge; 
averring  that  they  were  liable,  but  stating  no 
specific  reason. 

Plea:  that  the  bridge  was  in  a  public  high- 
way over  an  artificial  cut  made  in  the  high- 
way by  the  Adventurers  for  draining  the 
Bedford  Level;  that  the  bridge  was  rendered 
necessary  by  the  cut,  for  the  purpose  of  the 
highway;  that  the  cut  was  made  for  the 
benefit  of  the  lands  of  the  Adventurer*,  and 
was  maintained  by  the  Adventurers  until 
stat  15  Car.  2,  c.  17,  when  the  property  in 
the  cut  acd  it*  banks,  and  in  the  bridge,  sad 
in  the  lands  benefited  by  the  cut,  whieh  lands  i 

had  previously  been  vested  in  the  Adven- 
turers, became  vested  in  the  Corporation  of 
Conservators  of  the  Fens ;  and  the  cut  was, 
from  that  time,  maintained  by  the  Corpora- 
tion for  their  own  benefit ;  and  they  have  re- 
paired and  been  liable  to  repair  the  bridge.  ' 
On  demurrer,  Held : 

1.  That  the  count  was  good,  as  the  Coart 
must  take  judicial  notice  that  the  Isle  of  Ely 
was  a  division  of  a  county  in  the  nature  of  s 
Riding,  and,  as  such,  prima  facie  liable  to  i 
repair  bridges  within  it 

2.  That  the  plea  was  good,  as  it  sufficiently 
showed  that  the  Corporation  were  bound  to 
repair  the  bridge  rendered  necessary  by  the 
cut  maintained  for  their  benefit  fiegi**  v 
Ely,  827 

2.  Plea  showing  liability  of  corporation  by 
reason  of  benefit,  827.    Ante,  1. 

3.  Judicial  notice,  S27.    Ante,  1. 

IV.  Rating  in  different  parishes,  369.    Pool, 
IIL  2. 

BUILDING  SOCIETY. 


L  Provisions  as  to  interest  on  1 
1.  When  not  usurious. 

By  the  rules  of  an  association  established 
nnder  the  Building  Societies'  Act,  6  A  7  W. 
4,  c.  32,  it  was  provided  that  the  funds  of  the 
society  should  from  time  to  time  be  pat  up 
for  sale,  the  highest  bidder  to  be  the  pur- 
chaser, and  to  receive  shares  at  the  rate  of 
his  bidding.  Shares  were  paid  for  by  monthly 
subscription.  The  nominal  value  of  the  shares 
was  120/.  When  the  actual  value  reached 
that  amount  by  the  payments  made,  all  ar- 
rears of  subscription,  Ac,  to  be  called  in,  the 
120/.  per  share  to  be  paid,  and  the  society 
dissolved.  In  the  mean  time,  any  member 
desirous  of  receiving  the  actual  value  of  his 
share  or  shares  by  way  of  loan  might  obtain 
it  on  mortgage  of  buildings,  paying  then  4s. 
per  share  monthly,  beyond  his  subscription. 


BUILDING  SOCIETY. 


CHORISTER. 
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for  redemption  mono?  or  Interest  The  di- 
reeton  were  empowered  to  borrow  money  for 
the  purpose  of  making  advance*  on  shares. 
By  the  declared  practice  of  the  society,  mem- 
bers who  did  not  wish  to  take  loans  might 
allow  their  monthly  payments  to  accumulate 
at  compound  interest  till  the  society  dis- 
solred:  and  there  were  in  fact  capitalists 
who  so  placed  their  money  without  any  view 
to  borrowing  for  building  purposes  or  other- 
wise. 

Held,  that  the  rules  and  practice  of  this 
association  did  not  contravene  stat  6  A  7  W. 
4,  c.  32,  or  deprive  the  society  of  the  protec- 
tion against  the  usury  laws  given  by  sect.  2, 
and  t  thereby  render  it  an  illegal  association 
if  the  loan  produced  more  than  6  per  cent 
annually. 

Whether  the  regulations  of  such  a  society 
were  a  mere  colour  for  usury  would  be  a 
question  for  a  jury,  looking  to  the  regulations 
themselves  and  the  other  evidence. 

By  a  rule  of  the  society,  actions  relating  to 
their  property  were  to  be  brought  by  the 
trustees,  who  were  to  be  indemnified  out  of 
the  funds :  but  they  were  not  to  commence 
any  action  without  consent  of  the  directors. 
Held,  that,  on  the  trial  of  an  action  brought 
by  them,  the  defendant  (though  a  member  of 
the  society),  could  not  allege  that  they  were 
suing  without  the  requisite  consent. 

By  another  rule,  disputes  between  the  as- 
sociation and  any  of  its  members  were  to  be 
referred  to  arbitration,  according  to  stat  10 
6.  4,  c.  56  (Friendly  Societies'  Act),  s.  2? . 
A  member,  borrowing  the  amount  of  his 
share  from  the  association,  gave  the  trustees 
a  mortgage  of  premises  held  by  htm  on 
lease,  which  contained  a  clause  of  forfeiture 
on  non-payment  of  rent ;  and  he  covenanted, 
by  the  mortgage  deed,  to  pay  his  dues  to  the 
association,  and  to  pay  his  landlord  the  rent 
reserved  by  bis  lease.  Held  that,  on  default 
by  the  mortgagor  in  payment  of  the  society's 
dues,  and  also  in  payment  of  the  rent,  the 
trustees  might  proceed  at  law,  and  were  not 
bound  by  the  arbitration  clause.  Dot  dem 
Morrison  V.  Glover,  103 

2.  Objection  of  colour  for  usury,  how  to  be 

taken,  103.    Ante,  1. 

XL  Actions  and  suits. 

1.  Objection  that  trustees  are  suing  without 
consent  of  directors,  how  available,  103. 
Ante,  L  1. 

2.  Ejectment  by  trustees  against  member 
mortgagor,  103.     Ante,  L  1. 

III.  Arbitration  clause. 

To  what  disputes  it  does  not  refer,  103. 
Ante,  L  1. 

BURGESS  ROLL. 
Page  33.    Municipal  Corporation,  L  1. 
VOL.  XV. — 82  ft 


BURIAL. 
Entry  in  parish  books,  766.     Dsath,  I.  1. 

CALLS. 
Action  for,  521.    Company,  L  21. 

CAPTAIN. 
Sale  by,  649.     Abandonment,  L 

CARRIER. 
Delivery  to,  428.    Vendor,  V.  1. 

CASE. 
Action  on  the  case:  particular  instances. 
L  Injury  to  wharf  from  negligent  navigation 

of  ship,  276.    Nuisance,  I. 
II.  Disturbance  of  pew,  284.    License,  L 

CATHEDRAL. 

I.  A  motion  of  chorister,  513.     Chorister. 

II.  Exclusive  jurisdiction  of  visitor,  513.    Cho- 
rister. 

CAUSE. 
Reasonable  and  probable. 
For  making  affidavit  of  a  certain  amount  of 
debt,  1051.    Bankrupt,  L  1. 

CERTAINTY. 
Reasonable  to  a  common  interest 
In  notices  of  action,  266.    Action,  VII. 

CERTIFICATE. 
L  Of  protection,  116.  Debtor. 
IL  Of  tonnage,  96.    Evidence,  VL 

CERTIORARL 
I.  When  the  proper  remedy. 
On  erroneous  proceedings  in  compensation 
eases,  446.    Prohibition,  L  1. 

IL  Clauses  taking  away. 
What  objections  do  not  go  to  the  jurisdiction, 
121.    Conviction,  III.  1. 

IIL  Removal  of  indictmont :  costs. 
Civil  officer  prosecuting,  when  entitled  to, 
1060.    Costs,  IIL 

CHAMPERTY. 
Grant  of  pretensed  title,  460.    Covenant,  IT.  1. 

CHANCELLOR. 

His  approval  of  a  dismissal,  476.     County 
Court  I.  1. 

CHORISTER. 
Removal :  nature  of  office. 

A  mandamus,  commanding  the  Dean  and 

i 
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CHORISTER. 


COLOUR. 


Chapter  of  a  Cathedral  to  restore  a  chorister, 
alleged  that  the  office  was.  a  freehold  in  their 
gift,  paid  by  salary  out  of  their  land  revenues, 
aud  conferring  a  right  to  rote  on  the  election 
of  members  of  parliament,  and  that  the  cho- 
rister had  been  wrongfully  amoved.  Return, 
that,  by  ordinances  of  the  founder,  for  the 
government  of  the  Cathedral,  it  was  provided, 
that  if  any  of  the  officers  of  the  Cathedral, 
including  choristers,  commit  a  small  fault,  he 
may  be  punished  by  the  dean,  but  that,  "if 
his  crime  be  of  a  blacker  dye  (if  it  be  judged 
equitable),  he  may  be  expelled  by  whom  he 
was  admitted ;"  and  that  the  Bishop  of  the 
diocese  should  be  the  visitor  of  the  Cathedral, 
to  take  special  care  that  all  its  ordinances  | 
should  be  inviolably  preserved,  to  punish  , 
and  correct  all  offences  committed  by  officers 
of  the  Cathedral,  and  to  do  all  things  that 
are  judged  lawfully  to  appertain  to  the  office 
of  visitor.  And  that  the  chorister  had  not 
appealed  to  the  Bishop. 

Held,  on  demurrer  to  the  return,  that  man- 
damus did  not  lie,  as  the  remedy  for  the 
wrongful  amotion  complained  of  was  by  ap- 
plication to  the  visitor,  who  had  sufficient  and 
exclusive  jurisdiction,  although  the  founda- 
tion was  spiritual  and  not  eleemosynary,  and 
the  office  was  a  freehold  office :  And  that  it 
was  not  necessary  to  return  the  cause  of 
amotion.  Regina  v.  Chester,  Dean  and  Chap- 
tor,  513 


CHURCHWARDEN. 
Division  of  pew  by,  284.    Licknsr.  L 

CIRCUITY. 
Of  action,  589.    Bills,  III.  1. 

CLERK. 

L  Of  County  Court,  476.    Covxtt  Court,  L  1. 

IL  Of  commission  of  sewers,  549.    Srwrrs, 
LI. 

HL  Of  party. 

1.  Tender  to.     Bingham  v.  JLUport,  14  n. 

2.  See  also  Master  ajtd  Srrtaht. 

COALITION. 
Of  estates,  929.    Divisr,  IL  1. 


delivered  on  the  wharf  of  the  purchaser  di- 
rectly from  a  coal  brig,  in  which  it  was  ship- 
ped, without  the  intervention  of  any  other 
vessel.     Blanchard  v.  Jtorrieon,  724 

CODICIL. 

Effect  upon  the  date  of  the  will. 

By  will  of  1761,  power  was  given  to  tenants 
for  life  to  lease  for  lives,  so  that  there  were 
reserved  in  every  such  lease  the  ancient  and 
accustomed  rents  and  heriota  for  the  pre- 
mises, or  more. 

By  codicil  of  1763,  reciting  that  another 
child  was  born  to  the  testator  since  the  making 
of  his  will,  that  his  former  children  were 
provided  for,  and  that  he  wished  te**roridd 
for  his  last  born  child,  provision  was  mads 
accordingly ;  and  the  will  wma  thereby  also 
ratified. 

In  a  lease  of  1724,  the  rent  was  XL ;  and  a 
heriot,  or  3/.  in  lieu  of  it,  was  reserved ;  and 
the  lease  was  granted  on  payment  of  a  fine. 
By  another  lease,  granted  in  1762,  betweea 
the  times  of  making  the  will  and  the  codicil, 
the  rent  was  15/.,  and  there  wma  no  heriot  or 
fine.  A  tenant  for  life,  in  execution  of  the 
leasing  power,  granted  a  lease  according  to 
the  lease  of  1724.     Held: 

That,  although  the  latest  lease,  preceding 
the  creation  of  the  power  was  entitled  to 
greater  weight  than  any  single  earlier  leaie, 
and  ought  to  govern  the  decision  where  there 
was  a  balance  of  evidence,  yet,  where  the 
•  ancient  custom  appeared  to  have  been  uni- 
form, and  a  single  lease  varying  therefrom 
was  granted  just  before  the  creation  of  the 
power,  the  exceptional  lease  ought  not  thea 
to  govern  merely  because  it  was  the  latest. 

That  whether  the  lease  of  1724  or  that  of 
1762  contained  the  ancient  and  accustomed 
rent  and  heriot  was  a  question  for  the  jury. 

That  the  will  creating  the  power  was  not 
to  be  read  as  of  the  date  of  the  codicil  con- 
firming  the  will;  because  the  codicil  was 
made  for  one  specific  purpose  wholly  uncon- 
nected with  the  power  in  question ;  and  tha 
rule,  that  a  codicil  confirming  a  will  makes 
the  will  for  many  purposes  to  bear  the  data 
of  the  codicil,  is  subject  to  the  limitation 
that  the  testator's  intention  be  not  defeated 
thereby.    Doe  dem.  Biddulph  v.  ffoU,     848 


COLLIERY. 


Ploading  on  colliery  covenants,  891. 
hut,  vn. 


COALS. 

Regulations  on  sale  and  delivery  in  London. 
Delivery  direct  from  coal  brig. 

Sect  4  of  stat  1  ft  2  Vict  o.  cu,  which  re- 
quires that  with  any  quantity  of  coals  ex- 
ceeding 560  pounds,  delivered  "by  any 
lighter,  vessel,  barge,  or  other  craft,"  within 
London,  4c,  the  seller  shall  deliver  a  ticket 

stating  the  quality  and  quantity  of  the  coals,  I  COLOUR, 

and  other  particulars,  and  imposes  a  penalty    Colourable  cloak  for  usury,  103. 
for  omission,  does  not  apply  where  a  cargo  is  ,     Socibtt,  L  1. 


Cots- 


COLLUSION. 
Remedy  for  collusive  abuse  of  process,  541. 
Patrht,  L 


Bvilmss 


COMMISSIONERS. 


COMPANY. 
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COMMISSIONERS. 
L  Of  Woods  tad  Forests,  446.    Prohibition, 
L  1.    761.  Compensation,  I.  1. 

IL  Ecclesiastical,  129.    Bishop,  L 

III    Tithe    commutation    commissioners,    43. 

Poor,  X.    620.    Tithe,  I.  1. 
IV.  Of  sewers,  549.     Sewers,  L  1. 

COMMITTEB. 
I.  Judicial,  of  privy  council,  52.    Appeal,  L 
IL  Of  company. 
Several  actions  on  joint  liability,  533.    Ac- 
tion, VL  1. 

COMMON. 
L  Common  appurtenant:  evidence). 
Verdict  inter  alios,  782.    Dud,  L 
IX  Common  appendant. 

1.  Nature  of  right,  791.    Manor,  II. 

2.  Actual  exercise  of  right,  791.    Manor,  IL 
I1X  Commoner. 

Declaration  by  deceased    commoners,  791. 
Manor,  IL 

COMMUTATION. 
Of  tithe,  620.    Tithe,  L  1. 

COMPANY. 

Public  companies. 

L  Appropriation  and  accoptanoo  of  shares. 
1.  When  not  vacated  by  collateral  agreement 
Debt  for  calls  on  railway  shares:  plea,  that 
defendant  was  not  shareholder :  issue  thereon. 
A  special  verdict  found  that,  by  agreement 
of  21st  July,  1847,  between  the  direotors  of 
the  railway  company  and  defendant,  he  agreed 
to  take  all  the  unappropriated  shares  in  the 
Company,  being  4935,  and  to  pay  4/.  per 
share  on  15th  August  then  next,  and,  mean- 
while, to  deposit  securities  to  the  amount  of 
20,000/. ;  and  the  Company  agreed  that,  "  so 
soon  as  15/.  per  share  shall  have  been  paid 
on  the  4935  shares,  and  that  the  Company  is 
in  a  position  legally  to  do  so,  they  shall  de- 
liver" to  defendant  mortgage  debentures  of 
the  Company  payable  three  years  after  date, 
and  bearing  5  per  cent  interest,  for  24,6752., 
being  at  the  rate  of  5/.  per  share.  At  a 
meeting  of  the  shareholders,  on  10th  August 
1847,  convened  for  the  purpose,  the  agree- 
ment was  confirmed  by  the  shareholders,  and 
the  shares  was  registered  to  defendant  with 
his  consent  The  call,  on  which  the  action 
was  brought,  was  made  in  December  1847. 

Held,  that  the  production  of  the  register 
made  a  prima  facie  case  that  defendant  was 
a  shareholder,  which  case  was  not  rebutted 
by  anything  in  the  other  evidence;  that,  even 


if  the  stipulation  to  deliver  mortgage  deben- 
tures in  consideration  of  the  shares  taken 
were  illegal,  this  would  be  no  defence,  as  the 
action  was  not  on  the  agreement,  and  the 
agreement  had  been,  in  part,  executed  by  the 
transfer  of  the  shares,  which  transfer  t«ok 
effect  in  prsesenti. 

But  that  the  stipulation  to  deliver  such  de- 
bentures, as  soon  as  the  Company  should  be 
in  a  position  legally  to  do  so,  was  not  illegal. 
West  Cornwall  Railway  Company  v.  Mowatt, 

521 
2.  Subject  to  collateral  agreement  for  delivery 

of  mortgage  debenture,  521.    Ante,  1. 
8.  Evidence,  521.    Ante,  1. 
II.  Deed :  what  it  authorizes. 
Not  illegal  purposes  not  expressed,  600.    Post, 

III.  1. 

IIL  Registration  of  deed. 

1.  Purposes  of  establishment  not  such  as  to 

entitle  to  registrations. 

Mandamus  to  the  Registrar  under  stat  7 
A  8  Vict  o.  110,  to  register  the  deed  of  a 
Joint  Stock  Company,  and  grant  a  certificate 
of  complete  registration.  The  writ  set  out 
the  deed,  which  provided,  that  it  should  not 
authorize  or  require  anything  to  be  done  con- 
trary to  law :  that  the  Company's  business 
should  be  purchasing  land  and  erecting  there- 
on dwellings  to  be  allotted  to  the  members, 
and  raising  a  fund  out  of  which  sums  should 
be  paid  to  or  applied  for  the  benefit  of,  the 
allottees,  and  raising  money  for  the  purposes 
aforesaid  by  selling,  Ac,  interests  in  or 
charges  on  the  estates  to  be  purchased  :  that 
the  directors  might  recommend  allotments  of 
land,  dividends  of  profits,  and  the  setting 
aside  money  for  a  reserve  fund:  that  the 
shareholders,  from  time  to  time  selected  by 
lot  from  those  to  whom  no  allotment  had  been 
made,  should  receive  allotments  of  the  land 
purchased :  that,  before  a  shareholder  should 
receive  his  allotment,  a  dwelling  should  be 
erected  on  it,  and  certain  sums  laid  out  in 
stocking  it  by  the  directors :  that  the  allot- 
ment should  be  charged  with  the  rentcharge 
for  the  benefit  of  the  Company,  at  the  rate 
of  5/.  for  every  100/.  expended  by  thorn :  that 
the  rentcharges  might  be  retained  for  (he 
benefit  of  the  Company,  or  sold,  Ac.,  as  the 
directors  should  think  fit :  and  that  when  the 
funds  of  the  Company  should  exoeed  the 
amount  necessary  to  provide  allotments  for 
all  the  shareholders,  a  dividend  out  of  the 
profits  should  be  deolared  among  the  share- 
holders. 

Return.  That  the  Company  was  not  a 
Joint  Stock  Company  established  for  any 
commercial  purpose  or  purpose  of  profit  with- 
in stat.  7  A  8  Vict.  e.  110  (sect  2) :  and  that 
it  consisted  of  more  than  six  persons,  and 
was  a  banking  Company  carrying  on  business 
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within  sixty-five  miles  of  London;  that  the 
shares  were  of  lees  amount  than  100/. ;  and 
that  the  Company  carried  on  the  business  of 
bankers  otherwise  than  by  letters  patent 
granted  according  to  stat  7  4  8  Vict  o.  113. 
On  demurrer  to  the  return  held : 

1.  That,  as  the  deed  itself  did  not  disclose 
that  the  Company  was  a  banking  Company, 
the  latter  part  of  the  return  showed  no  legal 
cause  for  not  registering. 

2.  But  that  the  Company  appeared,  by  the 
deed,  not  to  be  established  for  any  commer- 
cial purpose  or  purpose  of  profit,  within  stat. 
7  4  8  Vict  o.  110,  s.  2,  and  was  therefore  not 
entitled  to  registration.  Regina  T.  Whit- 
marek,  600 
2.  Purposes  not  disclosed  by  the  deed,  000. 

Ante,  1. 

IV.  Companies  Clauses  Consolidation  Act :  re- 
gister. 

1.  Seal  improperly  affixed :  remedy. 

The  Court  will  not  grant  a  mandamus  com- 
manding a  railway  company  to  take  the  seal 
off  the  register  of  shareholders,  on  a  sugges- 
tion that  it  was  affixed  without  authority,  and 
contrary  to  the  provisions  of  stat  8  &  0  Vict 
c.  16  (The  Companies  Clauses  Consolidation 
Act,  1845),  ss.  9,  66,  75,  90.     Ex  parte  Naek, 

92 

2.  Effect  as  prima  facie  evidence  where  there 
is  a  collateral  agreement,  521.    Ante,  L  1. 

V.  Seal 

Remedy  for  improperly  affixing,  92.  Ante, 
IV.  1. 

VL  Meeting  of  shareholders. 

Confirmation  of  contracts  by,  521.  Ante,  L  1. 

VII.  Mortgage  debentures. 

Contract  to  grant  as  soon  as  it  shall  be  legal, 
521.     Ante,  I.  1. 

VIII.  Action  for  calls. 

Where  appropriation  subject  to  collateral 
agreement  of  disputed  legality,  521.  Ante, 
LI. 

IX.  Contracts. 

1.  To  do  an  aet  as  soon  as  it  shall  be  legal, 
521.    Ante,  L  1. 

2.  Part  performance,  521.   Ante,  L  1. 

X.  Actiona.against  members  of  Committee. 
Several  actions :  payment :  costs,  533.    Ac- 
tion, VI.  1. 

XL  Compulsory  purchaso  by. 
Expiration  of  powers  after  notice  to  the  land- 
owner. 

Stat  8  A  9  Vict  c.  18,  s.  123  (Lands  Clauses 
Consolidation  Act,  1845),  provides  that  the 
powers  of  promoters  of  an  undertaking,  with- 
in that  act  and  any  special  act  there  referred 
to  "/or  tke  eompulnory  purchase  or  taking  of 
lands  for  the  purposes  of  the  special  act," 


shall  not  be  exercised  after  the  expiration  of 
three  years  from  the  passing  of  the  special 
act 

Held,  by  the  Court  of  Queen's  Bench,  that 
this  clause  does  not  prevent  such  promoters 
from  summoning  a  jury  to  assess  compensa- 
tion for  land  at  the  instance  of  the  land- 
owner, when  the  promoters  have,  within  the 
three  years  (by  virtue  of  their  special  act), 
given  notice  to  the  land-owner  of  their  re- 
quiring such  land,  but  have  neglected  to  sum- 
mon a  jury  till  the  three  -years  had  expired. 
And  that  the  promoters  may,  at  the  land- 
owner's instance,  be  compelled  by  mandanuv 
to  summon  such  jury. 

Judgment  affirmed  by  the  Exchequer 
Chamber.  Regina  v.  Birmingham  and  Ox- 
ford Junction  Railway  Company,  634 

XIL  Compensation  under  Lands  Clauses  set: 
by  jury. 

1.  Notice,  404.    Compensation,  £L 

2.  Objection  by  juror  how  taken,  486.  Puu, 
IL 

3.  Waiver  of  objection,  485.    Plea,  IL 

4.  Obligation  to  summon  jury  notwithstand- 
ing expiration  of  compulsory  powers,  634, 
Ante,  XIL 

XIIL  By  arbitration. 

1.  Umpire's  lien. 

Under  the  Lands  Clauses  Consolidation 
Act,  8  A  9  Vict  c  18,  if  a  difference  between 
a  land-owner  and  promoters  of  an  undertak- 
ing has  been  referred  to  arbitration,  and  sa 
award  made,  the  Court  will,  under  sect  35, 
oompel  the  promoters  by  mandamus,  at  the 
land-owner's  instance,  to  take  up  the  award. 

And  the  promoters  must,  for  that  purpose, 
pay  the  fees  due  on  the  award ;  the  arbitra- 
tors or  umpire  having  a  lien  on  the  award 
for  such  fees,  which  the  promoters  are  bound 
to  satisfy,  except  so  far  as  the  obligation  may 
be  limited  by  sect  34.  Regina  v.  South  Dt- 
von  Railway  Company,  1043 

2.  Mandamus  to  take  up  award,  1043.  Ante,L 

XIV.  Rating.    Poor,  IIL  IV. 

XV.  Banking  Company. 

What  is  not,  600.    Ante,  IIL  1. 

COMPENSATION. 

L  Quasi  contract  by  notice  of  intentions  to  take 
land. 
1.  Effect  of  notice  by  commissioners  acting 

in  a  public  capacity. 

The  Commissioners  of  Woods  and  Forests 
gave  notices,  under  stat  9  £  10  Vict  c  38, 
s.  15,  that  they  intended  to  take  land*,  speci- 
fied in  the  schedule  to  that  act,  for  the  pur- 
pose of  forming  Battersea  Pare.  One  of  the 
land-owners  obtained  a  mandamus  to  the 
Commissioners  to  cause  a  jury  to  be  sum 
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mooed,  under  sect  23,  to  assess  compensation 
for  his  land.  On  return,  stating  the  pro- 
ceedings at  length  (and  showing  that  the  de- 
fendants, in  pursuance  of  the  act  and  on  be- 
half of  the  Crown,  gave  the  notices  in  order 
to  ascertain  whether  the  lands  could  be  par- 
chased  for  the  sum  limited  by  seot.  1,  which, 
by  the  claims  sent  in,  it  appeared  they  could 
not) :  and  demurrer  to  such  return : 

Held,  that  the  Commissioners  under  the 
statute  were  acting  in  a  public  capacity, 
and  that  the  notice  given  by  them  did  not 
constitute  a  quasi  contract  enforceable  by 
mandamus.  Judgment  for  defendants.  Be- 
gina  v.  Commissioners  of  Wood*  and  Forest*, 

761 

2.  Effect  of  notice  by  railway  company,  404. 
Post,  IL   634.    Company,  XIIL 

3.  Duty  of  company,  having  onee  begun,  to 
go  on,  1043.    Company,  XV.  1. 

II.  Under  Lands  Clauses  Act,  and  similar  en- 
actments. 

Inquiry  by  jury :  warrant  and  notioe.  Where 
land-owner  inquires  the  jury. 
In  debt,  under  "  The  Land*  Clauses  Con- 
solidation Act,  1845"  (8  4  9  Vict.  c.  18),  for 
the  amount  of  compensation  claimed  by  the 
plaintiff  according  to  s.  68,  for  his  lands  ac- 
tually taken  by  defendants,  a  railway  com- 
pany, the  declaration  alleged  that  plaintiff 
gave  defendants  notice  in  writing  of  his 
claim,  whieh  exceeded  60*.,  and  of  his  desire 
to  have  compensation  assessed  by  a  jury: 
that  twenty-one  days  elapsed,  and  that  de- 
fendants did  not  give  plaintiff  notice  of  their 
intention  to  issue  a  warrant,  nor  did  they 
issue  a  warrant  to  summon  a  jury  to  assess 
compensation.  Plea:  that  they  did  issue 
a  warrant  within  twenty-one  days.  On  de- 
murrer, stating  as  ground  that  the  plea, 
though  pleaded  to  the  whole  count,  left  part 
of  the  breach  unanswered, 

Held,  by  Lord  Campbbll,  C.  J.,  Pattebom 
and  Erle,  Js.,  that  no  notice  was  required 
?  y  the  statute,  and  that  the  plea  was  good. 

Jolkridgb,  J.,  dissentient*.      Jievilstone  v. 

York,  Newcastle,  and  Berwick  Railway  Com- 
pany, 404 

III.  Inquiry  by  jury  sheriff. 

1.  What  not  an  excess  of  jurisdiction,  446. 
Prohibition,  1. 1. 

2.  When  functus  officio,  446.    Prohibition, 
LI. 

IV.  Inquiry  by  jury :  proceedings  on  the  trial. 

1.  What  to  be  included  in  the  valuation,  446. 
Prohibition,  1. 1. 

2.  Questions  of  title,  446.    Prohibition,  I.  1. 

3.  Misdirection,  446.    Prohibition,  L  1. 

4.  Objection  to  juror,  486.    Plea,  II. 

V.  Inquiry  by  the  jury:  proceeding  subsequent 
tothetriaL 
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1.  Recording  the  proceedings,  446.    Prohi- 
bition, I.  1. 

2.  Payment  into  the  Bank,  446.     Prohibi- 
tion, L  1. 

VL  Inquiry  by  arbitrator. 
Duty  of  taking  up  the  award:  lien  for  fees 
1043.    Company,  XV.  1. 

VII.  Remedies. 

1.  When  not  by  prohibition,  446.    Prohibi- 
tion, L  1. 

2.  Mandamus  to  take  up  award,  1043.    Com- 
pany, XV.  1. 

COMPLAINT. 
Form  of,  when  not  conclusive,  669.    Friendly 
Society,  I. 

COMPULSORY  POWERS. 
Page  634.    Company,  XIIL 

CONCLUSION. 
Of  pleadings,  584.    Bills,  V.  84.    Abatement, 
LI. 


Accord. 


CONCORD. 


CONDITION. 


L  Generally. 
1.  Distinction  between  conditions  by  statute 

and  conditions  by  contract,  88.  Bastard. 
2. . Divisibility:  repairs. 

Plaintiff  and  defendants  agreed,  the  plain- 
tiff to  let,  and  defendants  to  take,  a  messuage, 
barn,  stable,  and  out-buildings ;  and  defend* 
ants  agreed  to  keep  in  repair  the  said  me— mage, 
buildings  and  premise*,  the  *ame  being  jir*% 
put  into  repair  by  the  plaintiff.  In  an  action 
of  assumpsit  for  non-repair  (declaration  al- 
leging that,  although  plaintiff,  before  breach 
of  promise,  put  the  said  messuage,  buildings 
and  premises  into  repair,  yet  defendants  did 
not  keep  the  same  in  repair ;  to  which  defend- 
ants pleaded  that  plaintiffs  did  not  first  put 
the  said  messuage,  buildings  and  premises 
into  repair;  and  issue  was  taken  thereon),  it 
was  proved,  and  found,  in  terms  by  the  jury, 
that  the  plaintiff  had  not  put  the  whole  pre- 
mises into  repair,  but  part  only ;  and  that 
defendants  had  not  kept  that  part  in  repair; 
and  the  jury  gave  damages  for  the  part. 
Held, 

1.  That  the  repair  by  plaintiff  was  a  con- 
dition precedent  to  the  obligation  on  the  de- 
fendants to  keep  in  repair. 

2.  That,  on  this  contract,  the  condition 
precedent  could  not  be  divided,  and  that 
plaintiff  could  not  recover  for  non-repair  of 
any  part  of  the  premises  without  having  first 
repaired  the  whole.     Queers,  whether  such  a 

12 
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condition  precedent  might  not  be  divided,  if 
it  related  to  subject  matters  clearly  distinct 
In  their  nature ;  as  if  the  contract  in  question 
had  related  to  two  dwelling-houses  entirely 
separate  from  each  other.    JfeaU  v.  Ratclijf, 

916 
IT.  Precedent. 

1.  Enrolling  proceedings  when  not  a  condi- 
dition  precedent  to  their  validity,  446. 
Prohibition,  I.  1. 

2.  Performance  of  covenants,  as  a  condition 
to  the  exorcise  of  a  power  to  determine 
lease,  891.     Covenant,  VI L 

3.  Repairs  by  landlord:  divisibility,  916. 
Ante,  I.  2. 

Ill   Breach:  effects  of. 

On  sale  under  power  without  requisite  notice, 
155.    Vendors,  I.  1. 

IV.  Excuse  of  performance. 

1.  When  by  actus  Dei,  88.    Bastard. 

2.  When  by  subsequent  act  of  the  legislature : 
changes  in  law  of  turnpike  roads. 

By  a  local  turnpike  act,  26  G.  c  71,  the 
treasurer  of  the  S.  M.  turnpike  roads  is, 
when  required,  to  account  to  the  trustees  and 
pay  the  balance  to  them. 

Debt  on  bond  (dated  1822)  conditioned  that 
J.  C,  treasurer  of  the  S.  M.  turnpike  roads, 
should  account  and  pay  according  to  the 
directions  of  stat  26  G.  2,  c,  71,  and  of  the 
then  general  turnpike  act,  3  G.  4,  c.  126. 
Plea :  that  so  much  of  stat  3  G.  4,  c.  126,  as  is 
referred  to  in  the  condition  was  repealed?  by 
stat.  4  G.  4,  c  95,  and  that  J.  C.  duly  ac- 
counted and  paid  up  to  the  timo  of  the  repeal. 
Replication,  assigning  breaches :  1.  That  J. 
C.  received  money  and  did  not  account  for  it, 
though,  after  the  repeal  of  stat.  3  G.  4,  o.  126, 
he  was  required  by  the  trustees  to  render  an 
account  to  persons  appointed  by  them  to  re- 
ceive it ;  2.  That  J.  C.  received  moneys  which 
he  had  not  paid  over,  and  which  still  remained 
in  his  hands.     On  demurrer  to  the  rejoinder, 

Held :  that,  so  much  of  the  condition  as 
related  to  accounting  under  stat  8  G.  4,  o. 
126,  having  become  impossible  by  the  act  of 
the  Legislature,  the  obligation,  so  fur  as  re- 
lated to  that,  was  saved ;  but  that,  so  far  as 
related  to  accounting  under  the  local  act,  the 
condition  remained  possible.  2.  That  the  1st 
breach  was  bad,  as  the  local  act  did  not  re- 
quire the  treasurer  to  account  to  persons  ap- 
pointed by  the  trustees,  and  stat  3  G.  4,  c. 
126,  which  does  so  require,  was  repealed. 
8.  That  the  second  breach  was  bad,  as  there 
was  no  allegation  that  the  treasurer  was  re- 
quired to  pay  the  balance.  4.  That  the  plea 
was  bad,  as  not  showing  that  the  condition 
was  performed  as  far  as  was  still  possible 
after  the  repeal  of  stat  3  G.  4,  c  126.  Davit 
v.  6'ary,  418 


V.  Waiver. 

When  not  by  mortgagor  after  further  mort- 
gage, 155.    Vendors,  I.  1. 

VI.  Pleading. 

Plea  not  showing  performance  as  far  ai  pos- 
sible, 418.    Ante,  IV.  2. 

VII.  Conditions  of  sale.    Vendors  and  Pur- 
chasers. 

CONFESSION. 
By  retraxit,  957.    Defamation,  IT.  1. 

CONSIDERATION. 
L  For  annuity  deed. 
Return  of  part,  990.    Anbury. 

II.  For  an  accord,  677.    Accord,  L 

III.  For  indemnity  to  Sheriff's  oAeer,  205. 
Declaration,  L  1. 

CONSTRUCTION. 
L  Generally. 

1.  Effect  of  adding  general  words  to  speexfie 
descriptions,  724.    Coals. 

2.  Controlling  general  by  specific  descrip- 
tions, 733.     Deed,  II. 

3.  Ut  res  magis  valeat  quam  pereat,  813. 
Bridges,  I.  1. 

IL  Of  statutes. 

1.  According  to  contemporaneous  ezpositiofi, 
52.    Appeal,  L 

2.  So  as  to  give  effect  to  all  parts,  144. 
Codhty  Court,  IV. 

3.  With  reference  to  earlier  enactments  in 
pari  materia,  200.     Poor,  VIL 

4.  Without  regard  to  earlier  unrepealed  en- 
actments on  same  subject,  1078.  Defa- 
mation, IIL 

5.  Not  literal,  257.  Landlord  and  Tenant, 
IIL1. 

6.  Not  so  as  to  affect  rights  under  contract 
beyond  the  time  limited  by  the  contract, 
257,  264.    Landlord  and  Tenant,  IIL  L 

7.  Ungrammatical  words  according  to  conjec- 
tured intention,  257.  Laxdlord  and  Te- 
nant, IIL  1. 

8.  Retrospective,  266.    Action,  VIL 

9.  Not  restricted,  506.    Larceny. 

10.  Effect  of  general  words  in  governing  the 
construction  of  specific  terms,  724.  Coals. 

11.  Application  of  inaccurate  description,  fell 
Bridges,  1. 1. 

12.  Extension  to  subjects  answering  to  the 
definition  of  that  specified,  827,  836. 
Bridges,  IIL  1. 

13.  Regard  had  to  inconvenience,  1025.  Pool, 
XVIIL  1. 

14.  So  as  to  allow  reasonable  time,  1021 
Poor,  XVIII.  L 
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15.  Implied  direction  to  do  things  necessary 
to  the  thing  ordered,  1043.  Com  pa**, 
XIV.  1. 

HLOfwiUs.    Devise. 

IV.  Particular  words  and  phrases. 

1.  "And,"  733,  763.    Deed,  IL 

2.  "Any  act  of  jurisdiction  or  authority,"  129. 
Bishop,  L 

3.  "  Appurtenances,"  227, 247.  Devise,  L  1. 

4.  "Charged,"  399.    Poor,  XL 

6.  "  Commercial  purpose,"  or  "  purpose  of 
profit,"  600.    Company,  IIL  1. 

6.  "  Concerned  him  as  officer  to  prosecute," 
1060.    Costs,  III. 

7.  "  Craft,"  724.    Coals. 

8.  "  Detached,"  813.    Bridges,  1. 1. 

9.  "  Entitled  to  be  on  the  burgess  list,"  33, 
775.     Municipal  Corporation,  I.  1,  4. 

10.  "From  and  out,"  724,  729.     Coals. 

11.  "  Heirs  male  of  the  body,"  929.  Devise, 
ILL 

12.  "  Inability,"  476.    County  Court,  I.  1. 

13.  "  Isolated  parts  of  counties,"  813.  Bridg- 
es, L  1. 

14.  "  Litigation  or  controversy,"  649.  Sew- 
ers, L  1. 

15.  "  Cottage  in  the  occupation  of  A.,"  227. 
Devise,  L  I. 

16.  "The  property  shall  be  restored,"  506. 
Larceny. 

17.  "  Riding,"  827.    Bridges,  IIL  I. 

18.  "In  the  same  manner  as  appeals  against 
orders  of  removal,"  1026.    Poor,  XVIIL  1. 

19.  "Ship,"  724.    Coals. 

20.  "Construed  to  be  a  tenant  from  year  to 
yea/,"  257.   Landlord  and  Tinant,  III.  1. 

21.  "Testamentary  estate,"  28.    Devise,  V. 

22.  "Thenceforward,"  43.    Poor,  X. 

23.  "Vessel,"  724.    Coals. 

CONTRACT. 

L  Generally. 

1.  Distinguished  from  acknowledgment  of 
antecedent  contract,  1074.    Stamp,  II.  1. 

2.  Not  expressing  more  than  legal  conse- 
quences, 1074.    Stamp,  IL  1. 

II.  Simple. 
When  not  discharged  by  specialty,  20.  Bills, 
VL 

IIL  Consideration. 

1.  Waiver  of  right  to  interplead,  205.  Decla- 
ration, L  L 

2.  Forbearance  of  suit,  677.    Accord,  I. 

IV.  Condition  precedent    Condition. 

V.  Illegality. 


1.  When  entered  into  for  purpose  of  imposing 
upon  Court  of  Bankruptcy,  2.    Fraud,  L 

2.  Creation  of  interests  against  publie  policy 
or  statute,  460.    Covenant,  IL  1. 

3.  Champerty,  460.    Covenant,  IL  1. 

4.  Wagering  policy,  460.     Covenant,  IL  1. 

5.  Contract  to  do  an  act  as  soon  as  it  shall 
be  legal,  521.    Company,  I.  1. 

6.  Appropriation  and  acceptance  of  shares 
subject  to  contract  to  deliver  mortgage  de- 
bentures, 521.     Compant,  1. 1. 

VL  Executory. 

1.  Agreement  for  renewal  in  lease  or  agree- 
ment for  lease,  257.  Landlord  and  Te- 
nant, IIL  1. 

2.  Part  performance  in  pnesenti  of  agree- 
ment, the  executory  part  of  which  is  illegal, 
521.    Company,  L  1. 

3.  Accord,  when  it  is  not  merely  executory, 
677.    Accord,  I. 

IIL  In  pnesenti. 

1.  Transfer  of  shares  subject  to  a  collateral 
agreement,  521.    Compant,  L  1. 

2.  Agreement  that  actions  am  settled,  677. 
Accord,  L 

VIIL  Preliminary  agreement. 
When  not  evidence  In  explanation  of  deed, 
782.    Died,  L 

IX.  Performance. 

1.  Part  performance  where  the  legality  of 
the  residue  is  disputed,  521.  Company, 
1.1 

2.  Constructive,  576.    Post,  XL  1. 

3.  Simultaneous,  677.    Accord,  L 

4.  Averment  of,  677.    Accord,  L 

X.  Excuse  of  performance. 

When  not  by  impossibility,  88.    Bastard. 
XL  Open  or  rescinded. 

1.  Election  by  suing  on  the  contract  as  open. 

A  clerk  dismissed  in  the  middle  of  a  quar- 
ter brought  an  action  for  a  wrongful  dismis- 
sal, the  declaration  containing  a  special  count 
for  such  dismissal.  The  jury  were  directed 
not  to  take  into  account  the  services  actually 
rendered  during  the  broken  quarter,  as  they 
were  not  recoverable  except  under  an  indebi- 
tatus count;  and  tbey  gave  damages  accord- 
ingly. The  plaintiff  then  brought  a  second 
action  to  recover  under  an  indebitatus  count 
for  his  services  during  the  broken  quarter. 
Held, 

That  the  action  was  not  maintainable ;  be- 
cause the  plaintiff,  by  his  former  action  on 
the  special  contract,  had  treated  it  as  an  open 
contract,  and  he  could  not  afterwards  recover 
nnder  the  indebitatus  count,  as  for  services 
under  a  rescinded  contract    And, 
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That,  in  the  former  Action,  the  jury  ought 
to  have  been  directed  to  take  the  services 
rendered  daring  the  broken  quarter  into  ac- 
count, in  awarding  damages  under  the  special 
count  for  the  wrongful  dismissal. 

Semble,  per  Pattbson,  J.,  and  Erlb,  J., 
that,  under  an  indebitatus  count,  the  servant, 
wrongfully  dismissed  before  the  termination 
of  the  period  for  which  he  was  hired,  cannot 
recover  his  whole  wages  up  to  such  termina- 
tion, as  for  a  constructive  service,  bat  can 
recover  only  in  respeoi  of  his  service  up  to 
the  time  of  his  dismissal.  Goodman  v.  Pocock, 

676 
'2.  Determination  of  contract  by  wrongful  dis- 
missal, 576.     Ante,  1. 

3.  Difference  as  to  the  damages,  576.   Ante,  1. 

4.  On  offer  of  a  different  title  from  that  bar- 
gained for,  155.    Vendor,  L  1. 

XH.  Damages  for  breach.      « 

On  wrongful  dismissal  of  servant,  576.   Ante, 

xn. 

XTTT.  Co-contractors. 
Effect  of  payment  by  one  after  separate  ac- 
tions against  several,  533.    Acnoif,  VL  1. 

XIV.  Quasi  contract 
By  notice  of  intention  to  take  land  under 
compulsory  power,  634.     Compact,  XIII.  i 
761.    Compensation,  L  1. 

CONTROVERSY.  j 

Page  549.    Sewers,  L  1. 


Claim  of,  144. 


CONUSANCE. 
Couktt  Court,  IV. 


Poet, 


CONVEYANCE. 
L  Voluntary,  713.    Assignment,  J, 
IX  See  Deed. 

CONVICTION. 
I.  Jurisdiction. 
What  objections  do  not  go  to,  121. 
IIL1. 

IL  Costs. 
When  to  be  ascertained  in  the  conviction, 
266.    Action,  VII. 

TTI.  Clause  taking  away  certiorari :  suggestions 
insufficient  to  prevent  its  operation. 
1.  Notice  unreasonably  short. 

Sect  69  of  the  Factory  Act,  7  A  8  Vict  o. 
15,  takes  away  certiorari  in  certain  cases  of 
conviction  under  the  act  Held,  that  a  con- 
viction cannot  in  such  cases  be  removed  on 
the  suggestion  that  the  party  was  convicted 
on  summons  of  justices,  under  sect  47,  giving 
unreasonably  short  notice,  and  in  the  absence 
of  himself  or  any  one  appearing  on  his  be- 


half except  an  attorney  authorized  only  ts 
apply  for  an  adjournment,  and  that  the  coo- 
viction  took  place  without  proof  of  wrrk*  of 
summons,  and  without  any  evidence  of  the 
facts  charged  ;  such  objections  not  going  to 
the  jurisdiction.     Ex  parte  Hopwood,      121 

2.  No  appearance,  121.    Ante,  1. 

3.  No  proof  of  preliminaries,  121.    Ants,  1. 

4.  No  evidence  of  charge,  121.    Ante,  1. 

IV.  In  particular  instances. 
Keeping  unlicensed  playhouse,  266.  Acnoi, 

VIL 

V.  Por  felony. 
Rights  of  true  owner  of  stolen  chattel,  tt& 

Larceny. 

CONVOCATION. 
Page  52.    Appeal,  L 

COPYHOLD. 
Admittance. 
At  Court,  at  which  both  freehold  and  cost* 
mary  tenants  attend,  28.     Devise,  V. 

CORPORATION. 

L  Seal 
Mandamus  to  take  off,  refused,  92.    Cdn- 
fa»y,  IV.  1. 

II.  A  motion  from  freehold  office,  511    Cho- 
rister. 

IIL  Liabilities. 
To  repair  bridges,  827.    Bridges,  HI  L 

IV.  Visitor,  513.     Chorister. 

V.  Trading.    Compart. 

VL  Municipal.    Municipal  Corpoeatios. 


CORRUPTION. 


Bribery. 


COSTS. 
L  Security  for  costs. 

On  application  for  interpleader.  Auctioneer, 
II.  Staying  proceedings  on  payment 
Where  there  are  several  actions  on  a  joirt 
liability,  533.    Action,  VI.  L 
HX  On  removal  of  indictment  by  certiorari. 
What  facts  concern  a  eivil  officer  who  prose- 
cutes so  as  to  entitle  him  to  costs  on  con- 
viction. 

A  child,  six  years  old,  was  found  wander- 
ing in  the  parish  of  S.  within  the  anion  of 
W.  in  London.  It  appeared  to  be  dssttots, 
and  to  have  been  assaulted  and  very  ill  used. 
It  was  received  into  the  union  workhouse, 
and  there  maintained,  chargeable  to  S.  On 
its  being  taken  before  two  aldermen,  they 
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urged  the  guardians  of  the  union  to  under- 
take the  prosecution  of  the  person  who  ap- 
peared to  have  ill  used  the  child.  The  guar- 
dians did  so:  the  defendant  removed  the 
ease  into  this  Court  by  certiorari,  and  was 
convicted. 

Held,  that  the  guardians  were  entitled  to 
the  costs  of  the  prosecution  under  stat  5  6  0 
W.  A  M.  c.  11,  s.  3,  as  having  prosecuted,  as 
officers,  on  account  of  a  fact  which  concerned 
them,  as  officers,  to  prosecute.  Reoxna  v. 
,  1060 

IV.  On  interpleader. 

Security  for  cost*,  and  costs  of  application, 
1081.    Auctioneer. 

V.  On  rules. 

On  rule  discharged  for  defect  in  jurat  of  affi- 
davit, 082.    Affidavit,  I.  1. 

VI.  On  affidavit  of  debt  under  Bankrupt  Act, 
stat.  12  A  13  Vict  c.  100,  s.  80. 

Effect  of  recovering  less  than  sworn  to,  1051. 
Bankrupt,  I.  1. 

VII.  Of  criminal  information. 
Defendant's  costs  under  stat  0  A  7  Vict  c. 

*      90,  s.  8,  1078.    Defamation,  III. 

VIII.  On  proceedings  before  justices.   Justice 
of  the  Peace,  III.  VIL 

IX.  Of  particular  officers. 

1.  Of  clerk  of  sewers,  549.    Sewers,  L  1. 

2.  Of  poor  law   guardians  prosecuting  for 
maltreatment  of  a  child,  1000.    Ante,  IIL 

X.  Reimbursement,  how  enforced. 

By  mandamns  to  lay  rate,  549.    Sewers, 
LI. 

COUNCIL. 

Judicial  committee  of  privy  council,  52.    Ap- 
peal, L 

COUNCILLOR. 
Municipal,  33.    Municipal  Corporation,  L  1. 

COUNSEL. 
Barrister. 

COUNTRY. 
Conclusion  to  .the  country,  584.    Bills,  V. 

COUNT. 
Several  counts. 
L  Judgment,  957.    Defamation,  IV.  1. 

It  Successive  terms  of  imprisonment,  974.  Im- 
prmoitmeet,  1. 1. 

COUNTY. 
1.  Boundaries. 

Changes  by  statute,  813.    Bridges,  L  1. 
XL    Bridges. 

vol.  xv. — 88 


1.  Liability  to  repair  after  change  of  bound- 
aries, 813.    Bridges,  I.  1. 

2.  Presentment     by    single     justice,    813. 
Bridges,  L  1. 

HX  Concurrent  jurisdiction,  1071.    Poor,  XV 

COUNTY  COURT. 

L  Removal  of  officers. 

1.  Inability  or  misbehaviour :  pecuniary  em- 
barrassments. 

A  County  Court  clerk  removed  for  inability 
or  misbehaviour,  under  stat  9  A  10  Vict  e. 
95,  s.  24,  may  question  the  validity  of  such 
removal  by  information  in  the  nature  of  a 
quo  warranto  against  his  successor. 

A  plea  to  such  an  information  alleged  that 
the  clerk  was  removed  for  inability.  The  repli- 
cation traversed  the  inability;  on  which  issuo 
was  joined.  By  a  special  verdict  it  was  found 
that  the  clerk  was  dismissed  for  inability  j 
that  such  inability  was  very  great  pecuniary 
embarrassment  and  want  of  money  to  pay 
his  debts,  existing  before  and  at  the  time  of 
his  dismissal ;  that  no  other  inability  existed ; 
and  that  he  was  not,  nor  had  been,  imprisoned 
for  debt,  or  physically  disabled  from  perform- 
ing his  duties. 

Held,  that  such  pecuniary  embarrassment 
did  not  in  itself  constitute  inability;  and  that 
the  relator  was  entitled  to  judgment  Regina 
v.  Owen,  ,  470 

2.  Validity  questioned  by  quo  warranto,  470. 
Ante,  1. 

IL  Clerk  of  the  Court 

Pecuniary  embarrassments,  470.    Ante,  I.  1. 
IIL  General  rules. 

Sufficiency  of  rule  39,  220.    Post,  VL  1. 

IV.  Concurrent  jurisdiction. 
With  Stannaries  Court 

Under  the  County  Courts  Act,  9  A  10  View 
c  95,  ss.  58,  141,  the  County  Court  has  so  far 
concurrent  jurisdiction  with  the  Vice  War- 
den's Court,  established  for  the  8tannaries  by 
charter  and  by  stat  0  A  7  W.  4>  c  100,  that 
a  tinner  sued  in  the  County  Court  cannot  ob- 
ject to  the  jurisdiction  on  the  ground  that 
the  cause  is  one  cognisable  by  the  Court  of 
the  Vice  Warden ;  the  exemption  of  the  tin- 
ner from  the  County  Court  jurisdiction  by 
reason  of  mere  personal  privilege  being  taken 
away  by  stat  9  A  10  Viet  o.  95,  s.  07.  New- 
ton v.  Nanmrrov,  144 

V.  Taking  away  of  personal  privileges. 
Exemption  of  tinners,  144.    Ante,  IV. 

VI.  Interpleader:  particular  of  the  goods. 
1.  Validity  of  the  rule  requiring  one. 

By  sect  118  of  stat  9  A  10  Vict  o.  95,  the 
County  Court  has  power  to  adjudicate  on  any 
claim  in  respect  of  goods  taken  in  execution 
under  its  process     And  by  Rule  39,  frame* 
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by  the  Judge  in  pursuance  of  sect  78,  the1 
claimant  is  to  deliver  "a  particular  of  any 
goods  or  chattels  alleged  to  be  the  property 
of  the  claimant,  and  the  grounds  of  hii 
claim." 

Held,  that  the  rule  is  authorised  by  sect. 
78  :  and  that  under  such  rule,  it  is  not  suffi- 
cient to  state  that  the  goods  are,  and  were 
when  taken,  the  property  of  the  claimant, 
and  not  the  property  of  the  execution  debtor. 
Regina  v.  Chilton,  220 

2.  What   an    insufficient   compliance,    220. 
Ante,  1. 

VII.  Interpleader :  stay  of  actions. 

1.  Action  for  entering  the  premises,  after  ad- 
judication against  claimant 

Qoods  were  seized  in  the  house  of  J.,  under 
a  warrant  of  execution  from  a  County  Court 
in  an  action  against  M.  J.  claimed  the 
goods.  The  Judge  of  the  County  Court,  on 
interpleading  summons,  adjudicated  that  they 
belonged  to  M.  J.  then  sued  the  officer  who 
had  seized,  in  Q.  B.,  in  trespass  for  entering 
hie  premite*  and  seising  the  goods. 

Held  that,  under  sect  118  of  stat  9  A  10 
Vict  c.  95,  a  Judge  might  stay  the  action  in 
Q.  B.,  it  not  being  shown  that  there  was  any 
cause  of  complaint  besides  that  of  entering 
the  premises  to  seise  the  goods. 

Semble,  that  it  would  have  been  otherwise 
if  the  adjudication  in  the  County  Court  as  to 
the  goods  had  been  in -favour  of  J.,  the 
claimant     Jeeeop  v.  Crawley,  212 

2.  Refused  after  adjudication  for  the  claim- 
ant 

Where  an  interpleader  summons  under 
stat  9  A  10  Vict  c.  95,  s.  118,  in  respect  of 
goods  taken  in  execution,  has  been  decided 
in  favour  of  the  claimant,  an  action  of  tres- 
pass may  afterwards  be  brought  for  breaking 
and  entering  the  premises  in  which  the  goods 
were  seised.     Cater  v.  Ckignell,  217 

COURT. 

I.  Manorial:  court  baron. 

1.  At  which  both  freehold  and  customary 
tenants  attend,  28.     Devise,  V. 

2.  Style  of  the  Court,  28.    Devise,  V. 

II.  Manorial :  customary  court 

Held  by  custom  along  with  court  baron,  28. 
Devise,  V. 

III.  County.    Couwtt  Court. 

IV.  Stannaries.    StAJTRaries. 

V.  Sewers.    Sewers. 

VI.  Ecclesiastical 

1.  Appeal,  52.    Appeal,  I, 

2.  What  an  act  of  jurisdiction  or  authority, 
129.    Bishop,  L 

VII.  Quarter  Sessions.    Sessions. 
VIIX  Fraud  upon. 


Illegality  of  contracts  made  fc  that  purpose, 
2.    Fraud,  L 

COVENANT. 
L  Generally. 
When  it  does  not  discharge  a  simple  contract 
liability,  20.    Bills,  VIL 

IX  Legality. 

1.  Creation  of  interest  in  a  person's  death. 
By  agreement  in  writing  between  A  and 

B.,  reciting  that  A.  was  expecting  to  become 
seised  in  fee  of  a  certain  messuage,  *c^  on 
the  death  of  S.  S.,  widow,  as  the  devisee 
under  her  will  (which  messuage,  ic,  were 
then  in  the  occupation  of  lessees,  under  s 
lease  of  which  A.  was  assignee),  and  that  A. 
had  contracted  to  sell  all  the  said  poeribflity 
and  expectancy  of  an  estate  and  interest  in 
the  said  premises  to  B.,  for  all  JL'e  estate  sod 
interest  therein,  expectant  as  aforesaid,  for 
2000/.,  which  B.  thereby  agreed  to  pay  him. 

A.  promised  and  agreed  with  B.  that  he 
would,  within  three  months  from  the  decease 
of  K.  S.,  in  case  A.  became  devisee  of  the 
premises,  convey  the  same  to  B.v  his  heiri 
and  assigns,  and  make  him  a  good  title,  sot 
that  B.  should  in  that  event  become  entitled 
to  the  rents  and  profits  from  the  day  of  E.  S.'s 
decease.  And  that,  in  caae  A.  should  not  be- 
come the  devisee  in  fee  of  the  premises,  or 
should  not  make  a  good  title  within  fix 
months  from  the  decease  of  E.  S.,  A  shosld, 
within  the  latter  period,  repay  the  2000/. 
(without  interest),  to  B.  And  that  A.  should 
execute  a  certain  indenture,  assigning  a  polky 
on  his  life,  as  a  security  for  such  repayment; 

B.  to  reassign  if  the  conveyance  should  be 
perfected  according  to  the  agreement 

The  indenture  was  executed  accordingly. 
Neither  A.  nor  any  person  under  whoa  be 
claimed  had  had  possession  of  the  premi«*, 
or  the  reversion  or  remainder  thereof,  or 
taken  the  rents  or  profits,  within  a  year  be- 
fore such  execution.  B.  was  not  the  heir  of 
E.  S.,  and  had  no  interest  in  her  life  or  death, 
unless  by  the  above  agreement 

Held  (on  demurrer  to  pleas,  in  an  action  of 
oovenant  on  the  indenture),  that  the  agree- 
ment was  not  illegal,  as  contravening  pablic 
policy  by  creating  an  interest  in  E.  S/s  death, 
or  in  the  exercise  of  an  undue*influenee  orer 
her  mind  as  to  the  making  of  her  will: 

Nor  as  a  bargain,  contrary  to  stat  32  H.  8, 
c.  9,  for  a  grant  of  pretensed  right  or  title  to 
to  hereditaments  of  which  the  grantor  was 
not  in  possession. 

Nor  as  a  wagering  policy,  prohibited  by 
stat  14  G.  3,  c  48,  or  otherwise.  Cook  r. 
Field,  «• 

2.  Creation  of  interest  in  undue  influence  ore! 
testator,  460.    Ante,  1. 

3.  Grant  of  pretensed  right,  440.    Ante,  L 

4.  Wagering  policy,  400.    Ante,  L 
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III.  Particular  covenant*. 

1.  To  convey  property  If  devised  to  cove- 
nantor, 460.    Ante,  II.  1. 

2.  To  refer  future  differences,  297, 305.     Ar- 
bitration, I.  II. 

3.  Colliery  covenants,  891.     Post,  VIL  j 

IV.  Particular  provisions  in  deed  of  covenant. 
For  determination  on  notice,  891.    Post,  VIL 

V.  Performance. 

When  a  condition  precedent,  891.    Post,  VIL 

VL  Pleading:  breaches. 
Assignment  when  necessary,  891.    Post,  VIL 

VII.  Pleading:  performance. 

General  plea  when  good  on  ground  of  multi- 
plicity. 
Covenant  against  the  lessees  of  a  colliery  ' 

and  farm  demised  for  forty-two  years.     The  j 


declaration  assigned  breaches  of  several  cove- 
nants for  payment  of  rent  and  for  the  work- 
ing and  preservation  of  the  colliery.  The 
plea  set  out  the  deed  on  oyer ;  the  covenants 
on  the  part  of  the  lessees,  which  were  very 
numerous,  and  some  of  which  were  negative 
covenants,  were  followed  by  a  proviso  that, 
if  the  lessees  should  give  a  certain  notice  to 
quit  the  premises  at  the  end  of  the  eighth 
year  of  the  term,  then,  all  arrears  of  rent  be- 
ing paid,  and  all  and  singular  the  covenants 
on  the  part  of  the  lessees  having  been  duly 
performed,  the  lease  and  every  clause  therein 
should,  at  the  expiration  of  the  eighth  year, 
cease,  determine,  and  be  void;  but,  neverthe- 
less, without  prejudice  to  any  claim  which  any 
of  the  parties  to  the  lease  might  then  be  en- 
titled to  for  breach  of  any  of  the  covenants. 
Covenants  on  the  part  of  the  lessor  followed 
this  proviso.  The  plea  then  averred  that  the 
breaches  in  the  declaration  were  committed 
after  eight  years  of  the  term  had  expired ; 
that,  before  the  expiration  of  the  eighth  year, 
the  lessees  gave  due  notice  to  quit  at  the  end 
of  that  year,  and  that,  at  its  expiration,  all 
arrears  of  rent  were  paid,  and  all  and  singu- 
lar the  covenants  on  the  part  of  the  defend- 
ants were  performed,  and  thereupon  the  lease 
ceased,  determined,  and  became  void.  The 
replication  reassigned  one  of  the  breaches 
already  assigned  in  the  declaration,  absque 
hoc,  that  all  and  singular  the  covenants  of  the 
defendants  had  been  performed;  and  con- 
cluded to  the  country.  On  special  demurrer : 
Held  : 

By  the  Court  of  Queen's  Bench,  that  it  was 
not  necessary  to  assign  a  particular  breach  in 
the  replication;  and  that  it  properly  tra- 
versed the  general  performance  of  covenants 
on  the  part  of  the  defendants,  and  was  good 
in  form:  And 

That  a  performance  by  the  lessees  of  all 
their  covenants  was  a  condition  precedent  to 
their  right  of  determining  the  lease : 


By  the  Court  of  Exchequer  Chamber)  re- 
versing the  judgment  of  the  Queen's  Bench, 
that  the  replication  should  have  assigned  s> 
particular  breach,  and  was  bad.     And 

That  the  plea  of  general  performance  was 
good,  on  account  of  the  multiplicity  of  mat- 
ters pleaded  to. 

SembUj  also,  that  in  this  case,  performance 
by  the  lessees  of  all  their  covenants  was  not 
a  condition  precedent  to  their  right  of  deter- 
mining the  lease. 

Besides  the  replication  above  stated,  there 
was  a  new  assignment  of  breaches  within  the 
first  eight  years  of  the  term :  plea,  travers- 
ing the  new  assignment:  issue  thereon. 
After  judgment  by  the  Court  below  in  favour 
of  the  replication  a  verdict  for  nominal 
damages  was  given  on  the  trial  of  this  issue ; 
and  judgment  was  entered  accordingly.  The 
judgment  of  the  Court  below  having  been 
reversed  generally,  the  defendants  below  ap- 
plied to  the  Exchequer  Chamber  to  amend 
the  judgment  by  confining  the  reversal  to 
the  judgment  on  demurrer,  and  affirming  the 
judgment  for  nominal  damages  as  to  the 
cause  of  action  in  the  new  assignment 

Held,  that  the  Court  of  Error  had  no 
power  so  to  confine  the  reversal  of  the  judg- 
ment without  the  consent  of  the  plaintiff 
below.     Friar  v.  Orey,  891 

VIIL  Pleading:  replication. 
Necessity  for  assigning  breach  on  traversing 
general  plea  of  performance,  891.     Ante, 
VIL 
IX.  Pleading :  new  assignment 
Reversal  of  judgment  generally  where  there 
is  a  traverse  to  the  plea  and  a  judgment 
for  nominal  damages  on  a  plea  to  the  new 
assignment,  891.    Ante,  VII. 

CREDITOR. 

I.  Assignment  for  benefit  of,  713.     Absigh- 
ment,  I. 

IL  Execution  creditor. 
Voluntary  conveyance,  713.    Assionuewt,  L 

CRIMINAL  INFORMATION. 
L  Practice. 
Stay  of  proceedings  during  a  civil  action. 

A  rule  nisi  for  a  criminal  information  hav- 
ing been  obtained  against  W.,  for  an  alleged 
libel  on  E.,  W.  filed  affidavits  in  answer,  ad- 
ducing fresh  charges  against  E. 

Before  cause  was  shown,  C,  who  was  de- 
fendant in  an  action  at  E.'i  suit  for  libel, 
pleaded  a  justification,  containing  substan- 
tially the  same  matter  as  the  fresh  charges 
adduced  by  W.,  and  also  matter  bringing 
into  question  the  truth  of  the  original  charges. 

The  Court  refused,  on  motion  by  E.,  to 
stay  the  hearing  of  argument  on  the  rule 
against  W.,  till  the  action  of  E.  against  0. 


1118  CRIMINAL  INFORMATION. 


DEBTOR. 


should  have  been  tried.    Rtgina  v.    Will- 
mer,  50 

II.  Costs. 
Defendant* a  costs  under  stat  0  A  7  Viet.  e. 
90,  s.  8,  1078.    Defamation,  ILL 

CRIMINAL  LAW. 
I  Restitution,  600.    Larceny. 

II.   DEFAXATIOH.      Iin>ICTM«ltT.      ERROR. 

CROWN. 

X  Acts  of  executive  government,  446.  Pro- 
hibition, I.  1. 

TX  Mandamus  to  pnblie  commissioners  acting 
for  the  crown,  701, 707.    Compensation,  L  1. 

ITL  Appellate  jurisdiction  in  ecclesiastical 
causes  touching  the  crown,  52.    Appeal,  X 

CUSTOMARY  COURT. 
Page  28.    Devise,  V. 

CUSTOMS. 
L  Report   by  master  of  foreign  vessel,  96. 

Evidence,  VL 
IX  Certificate  of  measurement,  96.    Evidence, 

VL 
UX  Documents  how  far  evidence. 
When  not.  of  mattors  not  prescribed,  96. 
Evidrbcb,  VL 

DAMAGES. 
I.  Time  of  sustaining,  049.    Abandonment,  I. 
JX*  Pleading. 

1.  Under  count  of  special  contract  to  employ, 
where  there  has  been  actual  service,  570. 
Contract,  XL  L 

2.  Under  indebitatus  count  by  servant  dis- 
missed during  term,  570.  Contract,  XX  1. 

DATE. 
I.  Day  left  blank,  082.    Affidavit,  L  X 
TX  What  cannot  be  rejected,  082.    Affidavit, 

XX 
J  XL  Of  will,  848.    Codicil. 


DEATJL 


I  Evidence  of. 


X  Entry  in  parish  book. 

Ejectment,  in  1849,  by  reversioner  for  pre- 
mises demised,  in  1801,  for  three  lives,  and 
twenty-one  years.  Two  of  the  cestui  que  vies 
had  died  before  1828.  No  witness  was  called 
who  had  ever  known  the  third ;  and,  except 
the  mention  of  him  in  the  lease  (which  des- 
cribed him  as  aged  ten  years),  there  was  no 
proof  that  he  had  ever  existed.  No  evidence 
of  search  for  him  was  given. 


Held  that,  to  raise  the  presumption  of  his 
death,  there  should  have  been  evidence  that 
he  had  not  been  heard  of  by  those  penoni 
who  would  naturally  have  heard  of  him  had 
he  been  alive,  or  that  search  had  been  in- 
effectually made  to  find  such  a  person ;  and 
that  the  mere  fact  that  no  witness  called  had 
heard  of  him  was  not  sufficient. 

Held,  also,  that  an  entry  in  the  pariih 
book,  keep  at  the  parish  church,  of  a  burial 
in  the  workhouse  cemetery  within  the  parub, 
was  evident  of  the  death  of  the  person  named, 
though  it  appeared  that  die  incumbent  tanc- 
tioned  the  entries  in  the  book  on  the  faith  of 
statements  made  by  others,  and  not  from  his 
personal  knowledge  of  the  burials.  Dot  dcm. 
France  v.  Andrew,  746" 

2.  Presumption  from  not  being  heard  of,  750. 

Ante,  X 

IX  Creation  of  an  interest  in,  400.  Covxjaft, 
H.  X 

UX  Of  parties. 
Of  respondent  before  notice  of  appeal,  88L 
Bastard. 

DEBENTURE. 
Mortgage,  521.    Company,  X  X 

DEBT. 

X  Affidavit  of. 

Deduction  of  counterclaim,  1051.  Baxkbvft, 
XX 
II.  For  penalties. 
X  For  corrupting  voter,  870.     Behest,  L 

2.  For  acting  as  councillor  without  bcinj 
qualified,  775.  Municipal  Cobpoeatios, 
XX 

3.  Power  of  Amendment.  Baker  v..  £a*c, 
873  n. 

IIX  Extinguishment 
Not  by  creditor's  acknowledgment  not  under 
seal  that  he  has  no  claim,  2.    Feacd,  L 

DEBTOR. 

X  Protection  under  stat  7  A  8  Vict  c.  90. 
X  Petition  for  interim  order,  2.   Fraud,  L 
2.  Fraud  on  Court  aa  to  the  amount  of  the 

petitioner's  debts,  2.  Fraud,  X 
TX  Protection  under  stat  7  A  8  Vict  c  70. 
Commissioner's  certificate  on  acceptance  of 

debtor's  offer,  to  what  not  pleadable. 

Where,  under  stat  7  A  8  Viet  c.  70,  cre- 
ditors have  accepted  a  petitioning  debtor's 
proposal,  and  this  has  been  certified  by  a 
Commissioner  of  Bankruptcy,  and  he  hat  en- 
dorsed a  protection  on  the  certificate,  under 
sect  0,  this  only  protects  from  arrest  tad 
cannot  be  pleaded  in  bar  of  an  action  brought 
by  a  creditor  who  has  had  notice.  JN*ckf*d 
v.  MM,  HO 
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DECISION. 

When  conclusive,  671.   Jurisdiction,  I.  2.  476. 
Oouvty  Court,  L  1.    513.    Chorister. 

DECLARATION. 
L  In  pleading. 

1.  Tracing  the  injury  complained  of  to  the 
act  induced  by  the  defendant 
Declaration,  in  assumpsit,  alleged  that  de- 
fendant issued  a  fi.  fa.  on  a  judgment  against 
M.,  which  the  sheriff  delivered  to  plaintiff,  his 
officer,  to  execute ;  and  plaintiff,  at  defend- 
ant's request,  seize4  goods,  believing  them  to 
be  M.'a ;  whereupon  O.  claimed  them,  and 
gave  notice  to  the  sheriff  not  to  sell  them : 
and  in  consideration  of  the  premises,  and  that 
plaintiff,  at  the  request  of  defendant,  would  pay 
no  attention  to  the  claim  or  notice,  and  would 
proceed  to  a  sale,  defendant  promised  plain- 
tiff to  indemnify  him  for  so  doing :  that  plain- 
tiff did  thereupon  pay  no  attention,  Ac,  and 
sold  the  goods,  and  levied,  and,  at  defendant's 
request,  delivered  the  balance  to  defendant: 
that  afterwards  Q.f  by  reason  of  the  premises, 
impleaded  plaintiff  together  with  the  sheriff 
in  the  County  court,  in  trespass  on  tort,  for 
seizing  and  selling,  and  recovered  against 
plaintiff  and  the  sheriff  the  value  of  the  goods, 
damages  and  costs;  which  plaintiff,  being 
liable  (as  defendant  knew)  to  indemnify  the 
sheriff,  paid  to  G. :  but  defendant  did  not  in- 
demnify.   On  special  demurrer, 

Held  a  good  declaration ;  for  that  conside- 
ration sufficiently  appeared ;  and  it  was  no 
objection  that  the  plaintiff's  disregard  of  the 
claim  was  not  shown  with  sufficient  certainty 
to  have  been  otherwise  than  an  illegal  act ; 
or  that  plaintiff,  consistently  with  the  allega- 
tions, might  have  sold  in  the  mere  perform- 
ance of  his  duty j  or  that  it  was  not  sufficiently 
shown  that  Q.  recovered  solely  by  being  en- 
titled to  the  goods  seized,  and  not  by  any  ir- 
regularity in  plaintiff's  acts,  or  how  muoh 
damage  accrued  from  the  selling,  how  much 
from  the  seising ;  or  that  the  action  in  the 
County  court  was  against  the  sheriff  together 
with  plaintUt    Elliston  v.  Berry  man,        205 

2.  Illegality  when  sufficiently  negatived,  205. 
Ante,  1. 

3.  Showing  consideration,  205.   Ante,  1. 

4.  By  sheriff's  officer  on  indemnity  by  exe- 
cution creditor,  205.    Ante,  1. 

JX  In  evidence. 

Of  deceased  tenants  of  manor,  791.  Manor,  II. 

DEDICATION. 
m      Of  highway,  17.    Highway,  VL 

DEDUCTIONS. 
In  rating,  313.    Poor,  III.  1. 


DEED. 

L  Preliminary  parol  agreement 
When  not  receivable  in  evidence. 

On  an  issue  taken  upon  liberum  tenemen- 
tum,  the  question  being  whether  the  locus  in 
quo  was  parcel  or  no  parcel  of  an  estate  pur- 
chased by  and  conveyed  to  an  ancestor  of  the 
alleged  freeholder,  an  agreement  preliminary 
to  the  conveyance,  and  in  which  the  locus  in 
quo  was  expressly  named  as  part  of  the  land 
to  be  sold,  is  not  admissible  evidence  for  the 
purpose  of  showing  what  was  conveyed. 

Semble,  that,  on  an  issue  whether  the  oc- 
cupier of  close  T.  had,  as  appurtenant  to  it, 
right  of  common  in  a  tract  called  M.,  the 
party  asserting  such  right  cannot  give  in  evi- 
dence *  the  verdict  in  an  action  between 
strangers  to  the  depending  suit,  where  the 
issue  was,  whether  the  occupier  of  B.,  another 
close  belonging  to  the  owner  of  T.,  had  a  right 
of  common  in  M.,  and  the  jury  found  for  the 
commoner.    Williams  v.  Morgan,  783 

II.  Construction. 
Ambiguous  operative  part  controlled  by  re- 
citals and  other  parts  of  the  deed. 
A.  and  his  eldest  son  B.  had  a  general 
power  of  appointment  over  estates  lying  in 
eight  parishes,  and  subject  thereto,  had  be- 
tween them  the  whole  interest  By  deeds  of  ap- 
pointment  and  release,  dated  19th  July,  1824, 
they  appointed  and  conveyed  to  the  Bank  of 
England,  by  way  of  mortgage  in  fee,  premises 
described  in  the  deed,  as  "All  the  lands"  of 
A.  and  B.  in  the  eight  parishes  (naming  them) 
"which  are  specified  and  described  in  the 
schedule  hereunder  written."  This  schedule 
specified  a  part  only  of  the  first-mentioned 
estates.  Subject  to  this  charge  on  part,  A. 
and  B.  retained  the  entire  interest  in  the 
whole  estates.  By  deed  of  appointment  and 
release  of  13th  June,  1827,  being  the  marriage 
settlement  of  B.,  after  reciting  the  creation  of 
the  power  as  extending  to  the  lands  therein- 
after settled,  amongst  other  hereditaments, 
and  reciting  the  mortgage  of  19th  July,  1824, 
and  that  on  the  treaty  for  the  marriage  it  was 
agreed  that  such  hereditament*  subject  to  the 
power  at  were  comprised  in  the  mortgage,  and 
the  whole  of  the  lady's  fortune,  should  be 
settled  to  certain  uses,  A.  and  B.  appointed 
that  the  lands  hereinafter  released  or  expressed 
so  to  be  should  (but  subject  to  the  charge  there- 
inbefore mentioned)  go  to  certain  uses.  And 
A.  and  B.  also  by  the  same  deed  conveyed 
and  released  to  the  same  uses  lands  described 
as  all  the  lands  of  them,  A.  and  B„  situate  in 
the  eight  parishes  (naming  them),  "  and  which 
are  intended  to  be  specified  and  described  in 
the  schedule  hereunder  wiltten,  but  which 
schedule  is  not  intended  to  ai*idge  or  affect 
the  generality  of  the  description  f.trcinbefore 
expressed  and  contained."     The  Ub0»  wtre, 
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among  others,  to  the  use  of  the  sons  of  the 
marriage  in  tail  male.    The  schedule  was  a  I 
precise  copy  of  that  annexed  to  the  mortgage  [ 
deed  of  1824.  I 

A  ease  was  sent  from  Chancery  for  the  | 
opinion  of  this  Court ;  and,  for  the  purposes 
of  such  case,  A.  and  B.  were  admitted  to  have 
had  the  legal  estate  in  the  premises  conveyed 
by  the  deed  of  June  1827.  The  first  tenant 
in  tail  under  that  deed  olaimed  tn«  lazds  not 
comprised  in  the  mortgage  deed:  and  the 
question  was,  whether  those  lands  passed  by 
the  indenture  of  13th  July,  1827. 

Held :  That  no  other  lands  than  those  com- 
prised in  the  mortgage  passed  by  that  inden- 
ture.     WaUk  v.  Trcvanion,  733 

IIL  Recitals. 
Effect  on  construction  of  operative  part,  733. 
Ante,  II. 
TV.  Parcels. 

1.  Evidence  of  what  was  conveyed,  782. 
Ante,  L 

2.  Ambiguous  general  description  controlled 
by  other  parts  of  the  deed,  733.    Ante,  II. 

V.  Particular  provisions. 

Proviso  for  determination    on  notice,   891. 
Covenant,  VIL 
YL  Registration.     Registration. 
VTL  Of  Joint  Stock  Company,  600.    Company, 

III.  1. 

DEFAMATION. 

I.  Libel :  libellous  matter. 

What  words  sufficient  to  maintain  indictment: 
intelligible  in  a  sense  injurious  to  character, 
957.     Post,  IV.  1. 

II.  Criminal  proceedings  generally. 

1.  Retraxit:  form  and  effect  of,  957.  Pott, 
IV.  1. 

2.  Amendment  of  judgment  after  argument 
in  error,  957.     Post,  IV.  1. 

3.  Punishment,  957.    Post,  IV.  1. 

4.  Successive  terms  of  imprisonment  on 
several  counts,  974.    Imprisonment,  L  1. 

ITL  Criminal  proceedings :  Costs. 

Defendant  entitled  to  under  stat  6  A  7  Vict 

o.  96,  s.  8. 

On  a  criminal  information  for  libel,  the 
defendant,  if  found  Not  Quilty.  is  entitled  to 
costs  under  stat  6  £  7  Vict  c.  96,  s.  8,  though 
he  has  not  pleaded  the  special  pleas  allowed 
by  sect  6,  and  the  Judge  cannot  deprive  him 
of  costs  by  a  certificate,  the  provision  of  stat 
4  £  5  W.  £  M.  c.  18,  s.  2,  on  this  head  being 
superseded  by  the  later  act  Begina  v.  La- 
timer,  1078 

IV.  Remedy  by  indictment:  pleading. 

1.  Count  showing  rufflciently  that  a  libel  is 

of  and  concerning  the  prosecutor. 


Indictment  for  libel  stated  that  defendant,         ' 
intending   to   defame   B.,  published  s  libel 
containing  divers  false  and  scandalous  matters         | 
of  and  concerning  the  said  B.,  that  U  to  fty : 
No  lady  would  admit  to  her  society  inch  a 
crack-brained  scamp  as  B.  (meaning  the  said         | 
B.) :   Held,  by  the  Exchequer  Chamber  on 
error,  that  those  averments  showed  sufficient- 
ly, without  more  formal  introduction,  that 
the  libel  was  of  and  concerning  B. 

The  following  words  were  held  by  the 
same  XTourt,  on  error,  sufficient  to  maintain 
an  indictment  for  libel :  Why  should  T.  be 
surprised  at  anything  Mrs.  W.  does  ?  if  f be 
chooses  to  entertain  B.,  she  does  what  Terr 
few  will  do ;  and  she  is  of  course  at  liberty  to 
follow  the  bent  of  her  own  inclining,  by  in- 
viting all  the  expatriated  foreigners  who 
crowd  our  streets  to  her  table,  if  she  thinks 
fit 

On  indictment  Cor  libel,  the  defendant  suf- 
fered judgment  by  retraxit  The  record  of 
the  judgment  stated  that  the  prosecutor  and 
defendant  came,  Ac,  and  defendant •*  with- 
drew his  plea  by  him  above  pleaded  in  manner 
and  form  aforesaid,  whereby  our  said  Lady 
the  Queen  remaineth  against  him  without 
defence  in  this  behalf.  Whereupon"  it  wis 
adjudged  that  he  be  convicted,  Ac.  Held. 
by  the  Exchequer  Chamber  on  error,  sufficient 
ground  for  a  judgment,  though  it  was  not 
expressly  alleged  that  the  defendant  confessed 
the  indictment 

The  judgment,  as  entered  on  the  record, 
being  that,  for  the  offences  charged  upon  him 
in  each  and  every  count  of  the  indictment* 
the  defendant  be  imprisoned  in  the  Queen's 
Prison  for  six  months  now  next  ensuing: 
Semble,  by  the  Court  of  Exchequer  Chamber 
on  error,  that  the  judgment  was,  in  form,  s 
sentence  of  one  term  of  six  months'  imprison- 
ment upon  the  whole  indictment,  and  would 
therefore  be  erroneous  if  any  count  was  bad. 

To  the  judgment  of  imprisonment  as  above, 
was  added :  "  And  that  the"  (defendant)  "bo 
placed  in  the  first  division  of  the  fourth 
class  of  prisoners  in  the  Queen's  prison." 
SembU,  by  the  Court  of  Exchequer  Chamber, 
on  error,  that,  if  this  direction  was  not  war- 
ranted by  an  order  of  the  secretary  of  state 
under  stat  5  A  6  Vict  c  22,  it  stall  did  not 
vitiate  the  judgment  And  held  by  the  Court 
of  Queen's  Bench,  that  such  direction,  wbea 
warranted,  is  no  part  of  the  judgment  of  the 
Court,  but  a  tsere  order. 

After  error  brought,  and  when  the  ease  was 
in  the  paper  for  argument  the  Court  below 
permitted  the  prosecutor  (defendant  ia  error) 
to  amend  the  record  as  to  the  venire  and  con- 
tinuances. The  writ  of  error  was  then  argued,  a 
Before  judgment  in  the  Exchequer  Chamber, 
the  Court  below,  on  motion,  permitted  the 
prosecutor,  on  payment  of  costs,  to  amend 
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the  record  again  by  the  rule  of  sentence  as 
entered  in  the  Master's  book,  for  the  purpose 
of  removing  the  objection  that  one  term  of 
imprisonment  appeared  to  be  awarded  for 
all  the  offences.  Afterwards,  the  case  again 
standing  for  argument  in  error,  the  Court 
below,  on  motion,  permitted  the  prosecutor, 
on  payment  of  costs,  to  amend  again  (there 
being  sufficient  materials),  for  the  purpose  of 
more  completely  removing  the  same  ob- 
jection :  and  they  permitted  him,  at  the  same 
time,  in  the  entry  of  the  retraxit,  to  substitute 
a  direct  averment  that  the  defendant  below 
"withdrew"  his  plea,  whereby  our  Lady  the 
Queen  remaineth,  Ac,  for  an  averment  that, 
the  defendant  " having  withdrawn"  Ac,  our 
Lady  the  Queen  remaineth,  Ac 

Although  each  motion  was  opposed,  and 
all  the  objections  met  by  the  amendments 
were  raised  by  the  original  assignment  of  er- 
rors.   Gregory  v.  The  Queen,  957 
2.  Count  not  showing  sufficiently  connexion 
between  suggestion  of  danger  to  prosecutor 
and  imputation  of  crime.     Gregory  v.  The 
Queen,  975  n. 
V  Remedy  by  criminal  information. 
1.  Proceedings    when  not  stayed  to  await 
trial  of  civil  action,  50.  Criminal  Infor- 
mation, I. 
1  Defendant's  costs,  1078.    Ante,  IIL 

BE  INJURIA. 
Page  284,  291.    License,  L 

DELEGATION. 
In  order  of  sessions,  702.    Highway,  HL  1. 

DELIVERY. 
Of  coal*,  724.    Coals. 

DEMAND. 
L  When  necessary,  418.    Condition,  IT. 
H.  Of  possession,  684.  Landlord  and  Tenant, 
IV.  2. 

DEMURRER. 

Frivolous:  setting  aside. 
Frivolous  demurrer  to  declaration  on  indem- 
nity to  sheriff's  officer  for  selling  notwith- 
standing a  claim,  205.  Declaration,  1. 1. 

DEPARTURE. 
Id  pleading,  589.    Bills,  IIL  1. 


DEPOSIT. 
Action  to  recover,  155.     Vemdors,  L  1.  Auc- 
tioneer. 

DEPRECIATION. 
Of  permanent  way,  313,  1086.     Poor,  III,  IV. 


DESCRIPTION. 
L  Words  of,  929.  Devise,  II.  1. 
IL  Of  property  devised,  227.    Devise,  L  1.  • 

IIL  In  deed,  733.    Deed,  IX* 

IV.  Of  premise*  in  memorial  for  registration, 
976.    Registration,  L  1. 

V.  Application   of  inaccurate    description   In 
statute,  813.    Bridges,  L  1. 

DETAINER. 
Until  return  of  distress  warrant,  266.    Action, 
VII. 

DETERMINATION. 
On  notice,  891.    Covenant,  VIL 

DETINUE. 
L  Generally. 
Value  of  the  goods,  necessity  of  ascertaining. 
Detinue  of  goods.  Judgment  (by  default), 
that  plaintiff  recover  the  goods  or,  if  defend- 
ant should  not  render  the  same,  the  value 
thereof,  and  also  plaintiff's  damages  by  reason 
of  the  detention.  Writ  of  inquiry  to  ascertain 
the  damages  and  costs,  but  making  no  men- 
tion of  the  value.  Return,  damages  402., 
costs  40*.  Judgment  that  plaintiff  recover 
the  goods,  or,  if  defendant  should  not  render 
them,  the  value  thereof,  and  also  that  he  re- 
cover his  damages,  costs,  and  charges  afore- 
said, and  27*.  costs  of  increase:  award  of 
distringas,  Ac,  so  that  defendant  render  to 
the  plaintiff  the  goods.    Error  thereon. 

Held,  that  the  judgment  was  final,  and  the 
writ  of  error  could  not  be  quashed. 

That  the  judgment  was  erroneous  for  not 
ascertaining  the  value,  or  giving  any  means 
of  ascertaining  it. 

That  the  defect  could  not  be  supplied  in 
the  court  of  error,  against  the  plaintiff  in 
error  in  favour  of  the  defendant  in  error. 
And 

That  the  defendant  in  error  might  have 
entered  a  remittitur  as  to  the  delivery  of  the 
goods  or  their  value,  before  final  judgment, 
in  the  Court  below ;  but  that  in  the  Court  of 
error  the  judgment  could  not  be  so  divided, 
and  must  be  entirely  reversed.  Phillipe  v. 
Jonet,  859 

IL  Judgment. 

1.  When  final,  859.    Ante,  I. 

2.  Defective  for  not  ascertaining  value,  85( 
Ante,  I. 

III.  Remittitur. 
When  it  may  be  entered,  859.    Ante,  L 

IV.  Error. 

1.  When  judgment  cannot  be  divided,  659 
Ante,  L 

2.  What  defects  cannot  be  remedied,  859 
Ante,  L 
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DEVISE. 
L  Description  of  the  property  devised. 
1.  Cottage  in  the  occupation  of  A. 

Testator,  after  bequeathing  money  and 
chattels  to  his  wife,  devised  as  follows :  And, 
a*  to  nil  the  rent  due  of  my  e*tate*  whatsoever, 
not  hereinbefore  given  and  disposed  of,  I 
will  and  desire  that  all  that  piece  of  land, 
known,  Ac,  be  divided  into  five  equal  parts ; 
one  part  to  be  given,  Ac. :  he  then  devised 
one  fifth  part  to  his  eldest  son  William,  two 
fifth  parts  to  his  sons  Thomas  and  John  re- 
spectively, and  the  remaining  two  to  persons 
named  Parkinson  and  Weston;  all  in  fee. 
He  then  proceeded :  I  do  hereby  give  to  my 
son  David  H.  all  thoee  two  cottage*  or  tene- 
ment*, the  one  occupied  by  my  eon  John  H.,  the 
other  occupied  by  my  granddaughter,  together 
with  all  the  appurtenance*  thereto  belonging  : 
devising  also  to  David  other  lands,  and  the 
testator's  horses,  implements  of  husbandry, 
Ac,  and  debts,  and  appointing  him  sole  exe- 
cutor. 

In  an  ejectment  brought  by  William,  as 
heir  at  law,  against  David,  it  appeared  that 
the  testator,  several  years  before  executing 
his  will,  was  admitted  to  copyhold  premises, 
described  on  the  Courts  roll  as  "two  cus- 
tomary or  copyhold  messuages,  cottages  or 
tenements,  adjoining  or  near  to  each  other, 
with  the  yards,  gardens,  and  homestead  to 
the  samo  belonging,  containing  2  a.  24  p., 
situate"  Ac ;  now  or  late  in  the  occupation 
of,  Ac.  (three  persons  named).  The  testator 
at  first  occupied  all  the  premises;  but  he 
afterwards,  and  before  the  date  of  his  will, 
divided  one  of  the  cottages  into  two  dwellings 
by  a  partition  on  the  ground  floor,  leaving  no 
interior  communication,  but  making  a  new 
outer  door.  One  of  these  dwellings  was  oc- 
cupied by  the  granddaughter  above  men- 
tioned, the  other  by  William  H.,  the  eldest 
son.  He  had  also,  before  the  making  the  will, 
divided  the  second  cottage  in  like  manner ; 
and  one  part  of  this  was  occupied  by  the  son 
John  H.,  named  in  the  will,  and  the  other  by 
David,  the  above-mentioned  defendant,  also 
therein  named.  There  were  no  appurtenances 
to  the  tenements  so  newly  formed,  except  a 
hovel  apart  from,  hut  used  with,  the  dwelling 
occupied  by  John,  and  a  pantry  adjoining 
that  occupied  by  Elisabeth.  Another  part  of 
the  buildings  had  been  formed  into  a  cottage, 
and  occupied  by  a  person  named  Weston, 
before  the  making  of  the  will. 

Held  by  Lord  Campbell,  C.  J.,  Pattesox 
and  Wigrtican,  Js.,  Erle,  J.,  dissentiente, 
that  by  the  devise  of  the  two  cottages,  as 
described  in  the  will,  nothing  passed  but  the 
tenements  actually  occupied  by  John  H.  and 
the  granddaughter ;  and  that  the  devisor  re- 
mained intestate  as  to  the  residue,  which 
therefore  passed  to  tho  heir  at  law. 


The  person  who  prepared  the  will  being 
called  as  a  witness,  counsel  proposed  to  ask 
him  "what  the  testator  said  about  the  tit 
cottages"  on  that  oeea*i'  n, 

Held  by  Lord  Campbell,  C  J.,  Pattbsoi 
and  Wiobtmav,  Js.,  that  the  question,  in  tost 
general  form,  could  not  bo  puL  Do*  den. 
Hubbard  r.  Hubbard,  £37 

2.  Evidence  of  the  sense  in  which  the  testator 
used  the  words,  207.    Ante,  1. 

3.  What  necessary  before  the  maxim,  fahu 
demonetratio  non  nocet  is  applicable,  227. 
Ante,  1. 

4.  Effect  of  general  intention,  227.    Ante,  L 

IX  Estate  tail. 
1.  Effect  of  devise  by  way  of  inheritance  or 

of  purchase. 

H.,  seised  of  lands  in  fee,  devised  them  to 
trustees  and  their  heirs,  to  the  use  of  the  heirs 
male  of  E.,  his  sister  (which  E.  died  withost 
leaving  issue  male),  who  should  live  to  attam 
the  age  of  twenty -one,  and  to  hi*  heirs  sad 
assigns  for  ever :  And,  for  want  of  sueh  hein 
male,  or,  there  being  such,  if  he  or  they 
should  die  before  severally  attaining  the  sgs 
of  twenty-one,  then  to  the  use  of  C  (a  niece) 
for  the  term  of  her  natural  life,  for  her  sepa- 
rate use,  independent  of  any  husband ;  her 
receipts  for  the  rents  to  be  sufficient  discharg- 
es, notwithstanding  her  coverture :  And, slier 
the  determination  of  that  estate  by  forfeiture 
or  otherwise,  to  the  use  of  the  same  trotted 
and  their  heirs,  during  C.*s  life,  in  trait  t» 
preserve  contingent  uses  and  estates  after 
limited,  but  to  permit  C.  to  receive  the  rents 
during  her  life  :  And,  after  C.'s  decease,  "to 
the  use  of  the  heir*  male  of  the  body  of  C. 
lawfully  to  be  begotten,  who  shall  live  to  at- 
tain the  age  of  twenty-one  years,  and  to  to 
heirs  and  assigns  for  ever :  But  in  default  of 
such  heirs  male,  or,  there  being  such,  if  he 
or  they  shall  die  before  he  or  either  of  them 
shall  attain  the  age  of  twenty-one  years  with- 
out lawful  issue,  then  to  the  use"  of  M. 
(another  niece)  with  the  like  limitations  as  in 
the  case  of  C,  to  M.  and  her  heirs  male :  Bat, 
in  default  of  such  heirs  male,  Ac-,  or,  Ac  (si 
before),  then  to  the' use  of  all  and  every  th« 
daughters,  if  more  than  one,  of  C,  their  hein 
and  assigns  for  ever,  to  hold  as  tenants  ia 
common,  and  not  as  joint  tenants ;  and,  if 
but  one  daughter,  then  to  the  use  of  sueh  only 
daughter,  her  heirs  and  assigns  for  ever ;  And, 
in  default  of  such  daughter  or  daughters,  or, 
there  being  such,  if  all  of  them  should  die 
before  attaining  twenty-one,  without  lawful 
issue,  then  to  the  use  of  M.'s  daughters,  with 
similar  limitations :  And,  in  default,  Ae.  (in- 
terests given  to  other  parties) :  Direction, 
that  the  trustees  should  receive  the  rents  un- 
til the  persons  should  be  entitled  to  and  come 
into  possession  under  the  said  limiUtiosj, 
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such  ranti  to  form  part  of  the  personal  estate : 
Power  to  the  trustees  to  lease  for  a  term  not 
exceeding  the  period  at  which  C.  and  M.  re- 
spectively would  attain  twenty -one,  reserving 
the  rent  to  the  trustees  or  the  persons  who 
should  become  entitled:  Power  to  appoint 
new  trustees,  and  devise  to  them  jointly  with 
the  survivors  of  the  original  trustees;  such 
survivors  to  transfer,  so  that  the  legal  estate  - 
should  vest  in  the  new  trustees.  By  a  codi- 
cil, power  was  given  to  the  trustees  to  employ 
a  person  named  as  receiver  of  the  rents. 

Held :  That  C.  took  an  estate  in  tail  male 
(either  legal  or  equitable).    For  that, 

(1.)  If  the  trustees  took  the  legal  estate 
during  C/s  life,  they  took  also  the  legal  estate 
as  to  all  the  limitations  down  to  and  includ- 
ing the  estate  of  M. ;  and  therefore  the  estates 
limited  after  C.'s  life  would,  if  taking  effeet 
as  by  inheritance  and  not  as  by  purchase, 
coalesce  with  the  life  estate  into  an  estate  in 
tail  male.     And  that 

(2.)  The  said  estates  took  effect  by  way  of 
inheritance,  it  appearing  that  the  devisor  did 
not  intend  that  the  estate  should  go  over  so 
long  as  there  was  issue  male  of  C. ;  and  there- 
fore the  words  "heirs  male  of  the  body"  must 
have  their  technical  effect  as  words  of  inherit- 
ance (not  of  description) ;  and  the  words 
"who  shall  live  to  attain  the  age  of  twenty- 
one  years,  and  to  his  heirs  and  assigns  for 
ever"  were  to  be  rejected,  the  particular  in- 
tent thereby  expressed  being  inconsistent 
with  the  general  intent.     Toller  v.  Attwood, 

929 
2.  Coalition  with  life  estate,  929.    Ante,  1. 
ILL  Estate  for  life. 
Coalition  with  estate  tail,  929.    Ante,  IL  1. 

IV.  Estate:  generally. 

Legal  or  equitable,  929.    Ante,  IL  L 

V.  Residuary. 

When  it  carries  a  remainder  in  fee. 

P.,  seised  in  fee,  by  will  dated  1821,  de- 
vised land  to  W.,  without  words  implying  in-, 
heritance, "  but  not  to  be  sold  or  mortgaged ;" 
and  then  he  devised  lands  to  E.  8. ;  and  add- 
ed :  "  also  I  give,  devise,  and  bequeath  unto 
the  said  E.  S.  part  of  my  household  goods 
and  chattels,  and  testamentary  estate  and 
effects,  whatsoever  name  and  denomination, 
except  my  clock,"  Ac.  (other  personal  chat- 
tels named),  "which  I  give  and  bequeath  unto 
M.  H. :  and  the  remainder  of  my  household 
goods,  chattels,  and  testamentary  estate  and 
effects,  I  give,  devise,  and  bequeath  unto 
the  said  M.  H.  and  E.  8.,  share  and  share 
alike."  Held  that  the  residuary  clause 
passed  the  remainder  expectant  upon  W.'s 
life  estate. 

In  the  entries  in  the  Court  Book  of  a  manor, 
the  proceedings  at  a  Court  were  headed  as 
held  at  a  "Court  Baron"  of  the  manor.    It 
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appeared  that  this  was  the  usual  form  of  entry 
for  courts  at  which  both  freehold  and  custo- 
mary tenants  attended ;  and  that  admittances 
to  the  copyhold  of  the  manor  were  granted 
at  such  courts.  Held  sufficient  evidence  that 
an  admittance  at  the  Court  in  question  was 
made  at  a  customary  court.  Doe  dem.  Evan* 
v.  Walker,  28 

VI.  Leasing  powers. 

Construction  and  execution,  848.    Codicil. 
VIL  Construction. 

1.  What  regard;  had  to  general  intention,  227. 
Ante,  L  1. 

2.  According  to  popular  and  familiar  sense, 
227.    Ante,  L  1. 

8.  Rule  where'  there  is  property  precisely 

corresponding  to  the  strict  description,  227, 

245.    Ante,  L  1. 
4.  Where  particular  is  inconsistent  with  gene- 

ral  intention,  929.    Ante,  IL  1. 
6.  Technical  or  descriptive,  929.  Ante,  IL  1. 
6.  Rejection  of  inconsistent  additions,  929. 

Ante,  IL  1. 

VIII.  Covenant  to  convey  property  expected 
to  be  devised,  460.    Covenant,  IL  1. 

DIOCESE. 

Transfer  of  archdeaconry  :  jurisdiction,   129. 
Bishop,  I. 

DISCHARGE. 

Of  simple  contract  by  specialty,  20.     Bills, 
VL 

DISMISSAL. 
Page  576.    Contract,  XL  1,  513.    Chobistbb. 

DISQUALIFICATION. 

Supervening,  33.     Municipal    Corporation, 
LI. 

DISTRESS. 
I.  Authority  of  distraining  bailiff. 
To  accept  tender. 

Where  a  landlord  gives  a  warrant  to  dis- 
train for  rent,  he  thereby  authorises  the  bai- 
liff to  receive  the  rent  if  tendered ;  and,  per 
Lord  Campbell,  C.  J.,  ecmble,  that  the  land- 
lord cannot  prohibit  the  bailiff  from  accepting 
such  tender. 

At  all  events,  where  a  warrant  is  delivered 
to  the  bailiff,  directing  him  to  distrain  and 
to  proceed  for  recovery  of  the  rent  a*  the  law 
direct*,  the  bailiff  cannot  refuse  a  tender  on 
the  ground  that  he  was  afterwards  forbidden 
by  the  landlord's  attorney  to  receive  it :  and 
if,  on  that  ground,  though  truly  alleged,  he 
proceeds  to  sell,  he  and  the  landlord  are  lia- 
ble in  trover.     Hatch  v.  Hale,  10 
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II.  Tender. 
Consequences  of  refusing,  10.    Ante,  L 

HI.  Under  justice's  warrant    Justice  of  thk 
Peace. 

DISTURBANCE. 
Of  pew,  284.    License,  L 

DIVERSION. 
Of  highway,  702.    Highway,  HX  1. 

DIVISIBILITY. 

I.  Of  condition    precedent,  910.    Condition, 
*    L2. 

II.  Of  pleas,  284.    License,  L 

JIL  Of  judgment,  859.    Detinue,  L 

DOCUMENT. 
L  Public. 

•Effect  in  evidence,  90.    Evidence,  VL 
II.  Signature. 
By  functionary  ignorant  of  contents,  Huntley 
V.  Donovan,  96. 

DOUBLE  VALUE. 
Action  for,  684.    Landlord  and  Tenant,  IV.  2. 

DRAINAGE. 
Page  549.    Sewers,  1. 1. 

DUPLEX  QUERELA. 
Page  52.    Appeal,  I. 

DUPLICITY. 
In  pleading,  284.    License,  L 

EASEMENT. 
Revocation,  284.    License,  I. 

ECCLESIASTICAL  COURT. 
Appellate  jurisdiction. 
Judicial    committee  of   Privy  Council,   52. 
Appeal,  L 

ECCLESIASTICAL  LAW. 
Pews.    Pew. 

EJECTMENT. 
L  Lessor  of  plaintiff. 

Objection  that  he  is  suing  without  proper 
authority,  how  available,  103.  Building 
Society,  1. 1. 

TJ.  In  particular  cases. 
By  trustees  of  Building  Society  against  mem- 
ber mortgagor,   103.  Building    Society, 
LI. 


ELECTION. 

I.  To  treat  contract  as  open  or  rescinded,  574. 
Contract,  XL  1. 

II.  Parliamentary.    Bribery. 

III.  Parochial 

Of  deputies  under  local  act,  67L    Jurisdic- 
tion, L  2. 

ELY  (ISLE  OF). 
Judicial  notice  as  to,  827.    Bridges,  ILL  L 
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ENLARGEMENT. 
Of  time,  297.    Arbitration,  L 

ENQUIRY. 

Writ  of. 
By  what  court  and  at  what  stage,  859.    De- 
tinue, I. 

ENTRY. 
By  proper  officer,  756.    Death,  L  1. 

EQUITY. 
Equitable  estate,  929.    Devise,  IX  1. 

ERASION. 

From  burgess  list,  775.    Municipal  Corpora- 
tion, L  4. 

ERROR. 
L  Amendment  in  Court  below. 
After  argument  in  error,  957.    Defaeatio*, 
IV.  1. 

IL  Amendment  in  court  of  error. 

1.  When  not  without  consent,  89L  Cove- 
nant, VIL 

2.  What  defects  cannot  be  supplied  agsiast 
plaintiff  in  error,  857.    Detinue,  L 

8.  Remittitur  when  too  late,  859.  Detinue,  L 
4.  What  judgment  cannot  be  divided,  851, 
Detinue,  L 

UL  Judgment  of  reversal. 

1.  When  not  confined  to  part,  89L  Cove- 
nant, VIL 

2.  Reversal  as  to  part;  where  sentence  of 
successive  terms  of  imprisonment  on  several 
counts,  one  of  which  is  bad,  974.  Impri- 
sonment, I.  1. 

8.  Mistakes  in  favour  of  the  plaintiff  in  error, 
957.    Defamation,  IV.  1. 

IV.  Writ  of  inquiry  not  issued  by  court  of  er- 
ror, 859.    Detinue,  L 
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ESTATE. 

L  Generally. 

1.  Meaning  of  the  word  in  residuary  clause, 
28.    Devise,  V. 

2.  Legal  or  equitable,  929.    Devise,  IL  1. 

3.  By  inheritance  or  by  purchase,  929.    De- 

YI8B,  IL  1. 

4.  Coalition  of  estates,  929.    Devise,  IL  1. 
II.  In  remainder. 

By  what  words  giren  in  residuary  olaose,  28. 
Devise,  V. 
IIL  Estate  tail. 

Created  by  what  words  in  a  will,  929.    Dh- 

VI8B,  IL  1. 

IV.  Of  spiritual  person. 

How  affected  by  sequestrations,  129.  Bishop, 

ESTOPPEL. 

I.  Particular  instances. 

1.  By  recital  in  bond  as  pleaded,  76.    Bail. 

2.  When  not  by  form  of  complaint,  569. 
Friendly  Society,  L 

5.  By  electing  to  sue  on  a  contract  as  open, 
676.    Contbact,  XL  1. 

4.  When  not  by  return  of.  seisure  under  a 
prior  writ,  1004.    Sheriff,  IV.  1. 

6.  By  former  decision:  change  of  circum- 
stances, 1037.    Poor,  XVIL  1. 

IL  Pleading. 

Distinction  between  a  bar  and  an  estoppel, 
297.    Arbitration,  L 

HL  Admissions. 

Bridenoe  in  contradiction,  878.  Witness,  IL  1. 

EVIDENCE. 

L  Burthen  of  proof. 

1.  Production  of  bill  in  order  to  recover  in- 
terest, 26.    Bills,  XL  1. 

2.  Search  for  persons  likely  to  hare  hear6\  of 
a  person  not  known,  756.    Death,  L  1. 

XL  Grounds  of  admissibility. 

1.  Answer  to  objection  prima  facie  valid  must 
be  stated  at  the  trial.  Huntley  v.  Donovan, 
100. 

2.  Judge's  order,  187.    Post,  X. 

3.  Of  entry  by  public  officer,  756.  Death, 
L  1. 

UL  Releraney. 
Points  not  directly  touching  the  issue  on 
which  a  party  may  contradict  his  own  wit- 
ness, 878.    Witness,  IL  1. 

IV.  Judicial  proceedings :  verdicts. 
Verdict  inter  alios  on  question  of  right  of 
common,  782.    Deed,  L 

Y.  Documentary:  parol  explanations  of  deed. 


Preliminary  agreement  not  evidence  of  what 
conveyed,  782.    Deed,  I. 

VL  Public  documents :  what  are  such. 

Master  of  foreign  vessel's  report  of  tonnage 

how  far  not  such. 

The  master  of  a  foreign  vessel  arriving  in 
the  port  of  London  delivered  to  the  Custom 
House  officers  a  report  of  the  burthen  of  his 
ship,  and  the  number  of  his  crew ;  and  it  was 
filed  at  the  Custom  House.  Held,  that  the 
provisions  of  stat  8  A  9  Vict,  c  86,  ss.  2,  7, 
18,  did  not  give  this  the  character  of  a  publio 
document  so  as  to  make  it  evidence  of  the 
burthen  of  the  ship. 

A  certificate  was  produced  from  the  Cus 
torn  House,  where  it  had  been  filed,  signed  by 
a  party  who  certified  that  he  had  measured 
the  vessel,  and  stated  the  amount  of  the 
ship. 

Held  (it  not  being  shown  that  this  was  an 
act  prescribed  by  statute),  that  the  certificate 
could  not  be  received  in  evidence  as  a  pj&blio 
document  to  prove  the  burthen  of  the  ship. 
Huntley  v.  Donovan,  96 

VII.  Publio  documents :  signature. 
Signature  by  a  party  who  does  not  understand 
the  contents.     Huntley  v.  Donovan,  10L 

VIIL  Publio  documents :  how  far  evidence. 

1.  Not  of  matters  not  prescribed,  96.    Ante, 
VI. 

2.  Custom  house  certificates,  96.    Ante,  VI. 

3.  Not  restricted  to  matters  within  the  officer's 
personal  knowledge,  766.    Death,  I.  1. 

IX.  Publio  documents :  parish  books. 
Entries  by  proper  officer  not  restricted  lo 

matters  within   his  personal    knowledge, 
756.    Death,  L  1'. 

X.  Documentary :  stamping  of  copies. 
What  order  the  judge  cannot  make. 

In  an  action  founded  upon  a  document  in 
which  both  parties  have  an  interest,  and 
which  was  in  the  possession  of  one,  but  is 
said  by  him  to  have  been  lost,  a  Judge  can- 
not order  that,  if  such  party  does  not  produoe 
the  document  to  be  stamped,  a  copy  duly 
stamped  shall  be  read  in  evidence  at  the  trial, 
and  that  the  original  shall  not  then  be  pro- 
duced on  the  other  side,  nor  objection  taken 
to  the  want  of  a  stamp  on  the  original. 

The  Court  rescinded  such  an  order,  after  it 
had  been  enforced  by  the  Judge  at  Nisi  Prius, 
and  made  a  rule  of  Court,  liankin  v.  Hamil- 
ton, 187 

XL  Documentary :  old  leases. 
Effect  on  question  as  to  ancient  and  accus- 
tomed rent,  848.    Codicil. 

XIL  Extrinsic,  to  explain  documentary. 
1.  What  questions  may  be  asked  to  explain 
the  meaning  of  a  devise,  227.    Devise, 
LI. 
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2.  Preliminary  agreement,  782.    Did,  L 
XIIL  Admission. 
Evidence   in  contradiction,  878.    Wmnss, 
ILL 

XIV.  Declarations:    of  deceased  tenant!  of 
manor. 

1.  As  to  vhat  rights,  7J1.     Manor,  IL 

2.  Knowledge  and  interest,  791.    Manor,  IL 

XV.  Reputation. 

1.  Former  verdict,  782.    Deed,  L 

2.  Declarations  of  deceased  tenants  of  manor : 
as  to  what  rights,  791.    Manor,  IL 

8.  Aetna!  user  not  necessary,  791.    Major, 
IL 
XVL  In  contradiction. 

Of  party's  own  witness,  878.    Witness,  IL  1. 
XVIL  Judge's  order. 
Power  with  respect  to  the  stamping  of  docu- 
ments, 187.    Ante,  X. 

XVllL  See  also  Witness.    Bill  of  Excep- 
tions. 

EXCEPTIONS. 
Bill  of  Exceptions. 

EXECUTION. 
L  Fieri  facias:  effect  of  sheriff  holding  writs 
at  the  suit  of  several  parties. 

1.  Available  seisnre,  1004.    Sheriff,  IV.  1. 

2.  First  judgment  fraudulent,  1004.  Sheriff, 
IV.  1. 

IL  Fieri  facias:  property  of  goods  seiied. 
Sheriff  when  not  estopped  from  showing  them 
not  to  be  the  goods  of  the  debtor,  1004. 
Sheriff,  IV.  1. 

TIL  Sequestration.    Sequestration. 

IV.  Staying. 

When  not  by  prohibition,  446.    Prohibition, 
LI. 

V.  Interpleader   in    county   court.     County 
Court. 

VL  Indemnity  by  creditor. 

1.  Omission  to  interplead,  a  good  considera- 
tion, 205.    Declaration,  L  1. 

2.  Pleading:    declaration,  205.     Declara- 
tion, L  1. 

EXECUTIVE  GOVERNMENT. 
Acts  of,  446.    Prohibition,  L  1. 

EXEMPTION. 
From  ratability,  1012.    Poor,  VL 

FACTORY. 
Convictions  under  factory  act 
L  What  objections  do  not  go  to  the  jurisdic- 
tion, 121.    Conviction,  ILL  1. 


EL  Who  the  judge  of  reasonableness  of  notice, 
121.    Conviction,  ILL  1. 

FALSE  RETURN. 
Page  1004.    Sheriff,  IV.  L 

FEES. 
Lien  for,  1048.    Company,  XIV.  1. 

FELONY. 
Conviction  for  larceny,  506.    Larceny. 

FIERI  FACIAS. 
Execution. 

FORBEARANCE. 

Action  on  agreement  for  forbearance,  677.   Ac* 
cord,  L 

FOUNDATION. 
Spiritual,  513.    Chorister. 

FRAUD. 

L  Upon  public  justice. 
Illegal  guarantee  for  the  purpose  of  deceiving 
bankrupt  court  as  to  amount  of  debts  ow- 
ing by  petitioner. 

Assumpsit  on  defendant's  guarantee  for  a 
debt  due  from  S.  to  plaintiff;  the  promise  al- 
leged being  that,  if  plaintiff  would  give  8.  a 
written  acknowledgment  that  plaintiff  bad  no 
legal  claim  on  S.,  defendant  would  be  an- 
swerable for  the  amount;  with  an  averment 
that  plaintiff  wrote  and  sent  such  acknow- 
ledgment to  8.  Plea,  that  S.  was  a  trader 
within  the  Bankrupt  Acts,  and  a  prisoner  in 
execution  for  debt,  owing  300/.  and  upwards, 
and  was  desirous  of  petitioning  the  Court  of 
Bankruptcy  for  an  interim  order  of  protec- 
tion under  stat  7  A  8  Vict  c  V*,  s.  t,  sad, 
in  support  of  such  petition,  of  falsely  repre- 
senting himself  to  the  Court  as  owing  less 
than  300/.;  and  that  defendant,  at  the  re- 
quest of  Smith,  gave  the  guarantee  above 
stated,  with  the  intent,  on  the  part  of  Smith 
and  defendant,  that  Smith  should  be  the  bet- 
ter able  falsely  to  make  such  representatioD ; 
averment,  that  plaintiff  knew  the  corrupt 
purpose  for  which  the  guarantee  was  gives, 
and,  with  such  knowledge,  accepted  it,  sad 
assented  to  write  the  acknowledgment  for  the 
purpose  of  aiding  Smith  in  making  the  false 
representation,  Ac.  Replication,  De  injuria. 
Held,  on  proof  of  the  facts  pleaded,  sad 
that  plaintiff's  acknowledgment  was  not  a  re- 
lease under  seal, 

That  defendant  was  entitled  to  a  verdiet  or 
the  evidence. 

And,  that  plaintiff  was  not  entitled  to 
judgment  non  obstante  veredicto.  Coltt  r. 
Strick,  t 
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£L  Effect  of  seisore  under  fraudulent  judgment 
in  action  by  second  execution  oroditor  against 
sheriff,  1004.    Sheriff,  IV.  1. 

FREEHOLD. 
Amotion  from  freehold  office,  513.    Chorister. 

FRIENDLY  SOCIETY. 
L  Change  in  rules. 
Effect  of  the  change  being  invalid. 

The  rules  of  a  Friendly  Society,  established 
in  1817,  were  duly  made  and  confirmed  at 
Quarter  Sessions  under  stat  33  G.  3,  e.  54. 
Afterwards  some  new  rules  were  made  j  but 
they  were  neither  made  nor  eonnrmed  in  the 
manner  required  by  sect.  3  of  the  statute. 
One  of  such  new  rules  altered  the  amount  of 
entrance  money,  and  another  the  amount  of 
weekly  allowance  to  sick  members.  A  sick 
member,  who  had  entered  the  Society  since 
the  making  of  the  new  rule"*  end  had  occa- 
sionally received  relief  under  them,  sum- 
moned the  stewards  to  petty  sessions  for 
non-payment  of  a  weekly  allowance  under 
the  new  rules.  The  justices  dismissed  the 
complaint  on  the  ground  that  the  old  rules 
had  been  abandoned,  and  that  the  new  rules 
were  void,  and  that  the  Society,  therefore, 
wns  no  longer  within  the  statute  so  as  to  give 
the  justices  jurisdiction. 

Held,  that,  the  new  rules  being  void,  the 
old  rules  were  not  affected  by  them,  and  that 
the  justices  had  jurisdiction  to  order  pay- 
ment of  a  weekly  allowance  under  the  old 
rules:  and  this,  though  the  specific  claim 
made  by  the  summons  was  under  the  new 
rales:  and  the  Court  made  a  rule  absolute, 
under  stat  11  A  12  Vict  o.  44,  s.  5,  requiring 
them  to  hear  and  determine  the  case.  Re- 
gima  v.  Cotton,  569 

IX  Jurisdiction  of  justices. 

Notwithstanding  adoption  of  new  rules  that 
are  void,  560.    Ante,  L 
IH.  Arbitration  clause. 

To  what  disputes    it  does  not  refer,   103. 
Building  Society,  I.  1. 

GENERAL  ISSUE. 

I.  What  put  in  issue  by  non  assumpsit  pleaded 
to  Indebitatus  count  for  services,  576.  Con- 
tract, XI.  1. 

IT  Under  nunquam  indebitatus,  129.  Bi8Hor,L 

GENERALITY. 
In  pleading.    Plbadino. 

GENERAL  WORDS., 
Page  734.    Coals,  733.    Deed,  IX 

GOODS. 
Bale  of;  423.    Vutdom,  V.  t 


GOVERNMENT. 
Executive,  446.    Prohibition,  L  1. 

GUARANTEE. 

When   given   for   a   fraudulent   purpose,    2. 
Fraud,  L 

HABEAS  CORPUS. 
Motion  for  by  wife.    Ex  part*  Cobbett,  181  n. 

HEIR. 

Effect  of  the  words  "  heirs  male  of  the  body/* 
929.     Dbvmk,  II.  1. 

HERIOT. 
Aneient  and  accustomed,  848.    Codicil. 

HIGHWAY. 
I.  What  is. 

1.  Turnpike  road  under  temporary  act 
Indictment  against  a  township  (liable  by 

prescription)  for  not  repairing  a  road,  de- 
scribed as  a  common  Queen's  highway. 
Plea:  Not  Guilty. 

The  road  was  made  by  trustees  under  a 
local  turnpike  act,  which  was  to  be  in  opera- 
tion for  twenty-one  years,  and  which  would 
have  expired  before  the  bill  was  found,  had 
it  not  been  kept  in  force  by  temporary  Con- 
tinuation Acts.  On  the  trial,  it  was  admitted 
that  the  road  was  out  of  repair,  and  had  been 
opened  and  used  for  many  years;  but  the 
township  contended  that  they  were  not  liable 
to  repair  a  temporary  turnpike  road  at  all j  or, 
if  they  were,  that  there  was  a  variance  between 
the  proof  as  to  the  nature  of  the  road  and 
the  allegation  in  the  indictment;  and  evi- 
dence, that  the  trustees  had  never  put  the 
road  in  good  repair,  or  properly  fenced  or 
finished  it,  was  tendered,  and  rejected  as  im- 
material. 

Held,  1.  That  the  road,  at  least  so  long  as 
the  act  continued  in  force,  was  a  common 
Queen's  highway,  and  was  properly  described 
as  such  in  the  indictment  2.  That  the  town- 
ship was  liable  to  repair  it  And,  3.  That 
the  evidence  tendered  was  immaterial,  it  be- 
ing  admitted  that  the  road  had  been  opened 
and  long  used  de  facto  throughout  the  whole 
line.     Rtgina  v.  Lordtmert,  689 

2.  Requisite    state    of    completeness,   689. 
Ante,  L 

EL  Dedication. 
Effect  of  dedication  without  the  statutory  no* 

tices. 

If  a  road  has  been  dedicated  to  the  public 
and  used,  but  the  necessary  steps  have  not 
been  taken,  by  notice,  Ac,  under  stat  5  A  6 
W.  4,  o.  50,  s.  23,  to  make  it  repairable  by 
the  parish,  it  is  still  a  highway  in  other  re* 
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spects;  and  an  action  is  maintainable  for 
obstructing  it  to  the  plaintiff's  damage. 
Robert*  v.  Hunt,  17 

III.  Diversion. 

1.  Delegation  of  discretion  to  surveyors. 
Mandamus  to  remove  obstructions  on  a 

highway.  Return,  showing  that  proceedings 
were  taken  under  stat.  5  A  6  W.  4,  c.  60,  for 
diverting  the  highway;  that  two  justices 
viewed  the  highway  and  the  proposed  new 
highway,  and  certified  under  s.  85  that  tfcey 
.  had  done  so,  and  that  the  proposed  highway 
was  more  cdmmodious  to  the  public,  which 
certificate  was  laid  before  the  Quarter  Ses- 
sions :  that  no  appeal  was  made :  and  the 
proceedings  were  regular  up  to  the  order  of 
the  Quarter  Sessions :  that  the  order  directed 
the  surveyors  to  stop  the  old  highway,  and, 
before  doing  so,  to  make  the  new  one,  and  in 
doing  this  not  to  pull  down  any  house  or 
building,  or  take  away  the  ground  of  any 
yard,  Ac  The  return  then  showed  that  the 
proposed  line  passed  over  a  building  and  a 
yard,  and  that  the  surveyors  bona  fide  made 
the  new  line  as  near  to  the  line  as  could  be 
without  pulling  down  the  building  and  tak- 
ing the  yard,  and  then  stopped  up  the  old 
way.     On  demurrer, 

Held,  that  either  the  order  of  Quarter  Ses- 
sions was  bad,  as  delegating  to  the  surveyors 
a  discretion  as  to  the  line  of  new  highway  to 
be  made :  or,  if  the  words  to  this  purport 
were  rejected,  it  did  not  appear  that  the  order 
was  obeyed :  And  that  the  old  highway  was 
not  shown  to  have  been  effectually  stopped. 
Rtgina  v.  Newmarket  Railway  Company,  702 

2.  Old  highway  when  not  effectually  stopped, 
702.    Ante,  1. 

3.  Prohibition  of  pulling  down  buildings,  702. 
Ante,  1. 

IY.  Obstruction. 

1.  Action  for,  though  the  highway  not  repair- 
able by  parish,  17.    Ante,  IL 

2.  In  obedience  to  a  bad  order  for  diversion, 
702.    Ante,  III.  1. 

3.  Mandamus  to  remove,  702.    Ante,  III.  1. 
Y.  Turnpike. 

1.  Under  temporary  act,  689.     Ante,  L  1. 

2.  When  sufficiently  made,  689.    Ante,  I.  1. 

3.  Omission  to  complete  fences,  689.    Ante, 
LI. 

4.  How  described  in  indictment,  689.    Ante, 
1,1. 

VI.  Liability  of  district  to  repair. 

1.  Turnpike  road,  689.    Ante,  1. 1. 

2.  Bridges,  813.    Bridges,  1. 1. 

3.  Highway  for  benefit  of  corporation  or  pri- 
vate individual,  827.    Bridges,  III.  1. 

4.  Omission  of  notices  on  dedication,  17. 
Ante,  IL 


VII.  Pleading. 

Turnpike  road  under  temporary  act,  how  de- 
scribed, 689.    Ante,  L  1. 
VIIL  Evidence. 

Of  turnpike  road  having  been  completed  so 
as  to  become  a  highway,  689.    Ante,  L  1. 

HOUR. 
Page  684.    Landlord  and  Tenant,  IV. 

HUSBAND  AND  WIFE. 
Baron  and  Feme. 

IDENTITY. 

Of  causes  of  action  in  different  counts.    How 
pleaded,  684.    Bills,  V. 

ILLEGALITY. 
I.  Particular  instances. 

1.  Of  guarantee  given  for  purpose  of  im- 
posing upon  Court,  2.     Fraud,  L 

2.  Scheme  in  nature  of  a  lottery  j  in  Begin* 
v.  Marth,  615. 

3.  Objection  that  the  rules  of  a  society  are  a> 
colourable  cloak  for  usury,  how  to  be  taken, 
103.    Building  Society,  L  1. 

IL  See  also  page  460.    Covenant,  IX  1.    621. 
Company,  L  1. 

ILLEGITIMATE  CHILD. 
Bastard. 

IMPLICATION. 
Of  authority. 
To  receive  money  tendered,  10.    Distress,  1. 

IMPOSSIBILITY. 

I.  By  act  of  God,  88.    Bastard. 

IL  By  aet  of  the  legislature,  418.    Conditio*, 
IV.  2. 

IMPRISONMENT. 
I.  Sentence. 

1.  Successive  terms  on  several  counts. 

Judgment  was  given  that  on  each  of  four 
counts  of  an  information  the  defendant  be 
imprisoned ;  on  the  first  count  <<for  the  space 
of  two  months  now  next  ensuing;"  on  the 
second  count,  "for  the  further  space  of  two 
months,  to  be  computed  from  and  after  the 
end  and  expiration  of  his  imprisonment"  for 
the  offence  mentioned  in  the  first  count;  on 
the  third  count,  for  the  further  space  of  two 
months,  to  be  computed  in  like  manner  from 
the  end  of  the  imprisonment  on  the  second 
count ;  and  on  the  fourth  count,  for  the  fur- 
ther  space  of  two  months,  to  be  computed  in 
like  manner  from  the  end  of  the  imprisonment 
on  the  third  count  The  third  count  was  ad- 
judged on  error  to  be  insufficient.    Held  thai 
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the  sentence  on  the  fourth  count  was  not 
thereby  invalidated,  and  that  the  imprison- 
ment on  it  was  to  be  computed  from  the  end 
of  the  imprisonment  on  the  second  count. 
Gregory  v.  The  Qte**,  974 

2.  Direction  as  to  classification,  95?.    Defa- 
mation, IV.  1. 

IL  By  justices. 

By  detainer,  until  return  of  distress  warrant, 
266.    Action,  VIL 

INABILITY. 

Of  clerk  ot  County  Court*  476.   County  Court, 
LI. 

INCHOATE  ACT. 

L  Inchoate  purchase  under  compulsory  powers, 
634.    Company,  XIL 

II.  Proximate  cause  of  loss  occurring  before 
expiration  of  policy,  649.    Abandonment,  I. 

INCORPORATION. 
Of  provisions  in  previous  act,  813.    Barnes, 
LI. 

INCUMBRANCER. 

Bights  of  successive  encumbrancers,  155.  Ven- 
dors, L  1. 

INDEBITATUS  COUNT. 
Damages  under,  676.    Contract,  XL  1. 

INDEMNITY. 
I.  Consideration. 
Omission  to  interplead,  205.    Declaration, 
LI. 

IL  Pleadings :  declaration. 

Tracing  the  loss  sustained  to  the  act  covered 
by  the  indemnity,  205.   Declaration,  L  1. 

INDICTMENT. 

I.  Indictable  offences. 

Libel :  indictable  words :  sufficiency  of  count, 
957.    Defamation,  IV.  1. 

II.  Descriptive  averments. 

Of  turnpike  road  as  a  highway,  689.    High- 
way, L  1. 

IIL  Construction. 
Introductory  averments,  957.    Defamation, 
IV.  1. 

IV.  Removal  by  certiorari. 

Costs  of  civil  officer  prosecuting,  1060.  Costs, 
IIL 

V.  Pleas  and  subsequent  proceedings. 

1.  Retraxit,  957.    Defamation,  IV.  1. 


2.  Judgment  on  several  counts,  957.    Defa- 
mation, IV.  1,  974.    Imprisonment,  L  1. 

3.  Amendment  after  argument  in  error,  957. 
Defamation,  IV.  1. 

V.  Costs. 
Defendant's  costs  under  stat  6  k  7  Viot  c 
96,  s.  8, 1077.    Defamation,  IIL 

INFLUENCE. 
Undue,  460.    Covenant,  IL  1. 

INFORMATION. 
Criminal.    Criminal  Information. 

INHERITANCE. 

Estate  taking  effect  by  way  of,  929.    Devise, 
ILL 

INNUENDO. 
Page  957.    Defamation,  IV.  1. 

INQUISITION. 
In  compensation  cases,  446.    Prohibition,  L  L 

INSENSIBILITY. 
Page  682.    Affidavit,  L  1. 

INSOLVENCY. 
Effect  as  adisgualifioation,  176.  County  Court, 
LI.  • 

INSOLVENT  DEBTOR. 

Debtor. 

INSURANCE. 

L  Time  policy. 
Proximate  cause  of  loss  within  the  period, 
649.    Abandonment,  L 

IT.  Loss :  actual  or  constructive. 
Difference  as  to  the  necessity  for  notice  of 
abandonment,  6£9.    Abandonment,  L 

III.  Loss :  total  or  partial 

What  is  not  a  total  loss,  649.    Abandon- 
ment, L 

IV.  Recovery  for  partial  when  followed  by  a 
total  loss,  for  which  the  insurers  were  not 
liable,  649.    Abandonment,  L 

V.  Abandonment 

Notice    when    necessary,   649.      Abandon- 
ment, L 

VL  Sale  by  master. 
When  not  justified,  649.    Abandonment,  L 

VII.  Merger. 

Of  partial  in  total  loss,  649.   Abandonment,  I 

VIII.  On  lives. 

What  is  not,  460.    Covenant,  IT.  1. 
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INTENDMENT. 
Tn  oonstruing.  pleadings,  76.    Bail. 

INTEREST. 
L  Of  persons. 

1.  Of  persona  making  statements  tendered  as 
evidence  of  reputation,  791.    Manor,  IL 

2.  Insurable,  460,  475.    Covenant,  IL  1. 
IL  Of  money. 

1.  On  bills :  practice  as  to  production,  20. 
Bills,  XL  1. 

2.  Omission  to  plead  to,  when  immaterial, 
Park**  r.  Smith,  3&9. 

INTERPLEADER. 
L  Generally. 

1.  Distinction  where  the  possession  is  or  is 
not  with  the  intervention  of  a  contract, 
108L    Auctioneer. 

2.  Waiver  of  right,  205.    Declaration,  L 1. 
EL  Security  for  costs. 

When  required  from  stakeholder,  1081.  Auc- 
tioneer, 1081. 

TJL  Costs  of  application. 
When  refused  to  stakeholder,  1081.     Auc- 
tioneer, 1081. 

IT.  In  county  court    County  Court. 

JOINDER.      - 
Of  defendants. 
Collusive,  540.    Patent,  L 

JOINT  STOCK  COMPANY. 
Company. 

JUDGE. 
L  What  orders  he  may  make. 
With  respect  to  the  production  of  documents 
to  be  stamped,  187.    Uvidencb,  X. 

JX  Order  of  setting  aside. 
After  it  has  been  enforced  at  Nisi  Prius,  187. 
Evidence,  X. 

JUDGMENT. 

L  In  rem. 

What  is  not,  775.  Municipal  Corporation, 
1.4. 

IL  Final  or  interlocutory. 

What  is  final  judgment,  859.    Detour,  L 
HI.  By  retraxit 

What  a  sufficient  confession,  957*  Dbvama- 
now,  IV.  1. 

IV.  On  several  counts. 
L  How  framed  so  as  to  meet  the  possibility 


of  some  count  being  bald,  957.    Defama- 
tion, IV.  I. 
2.  Several  terms  of  Imprisonment 
Where  one  count  bad,  974.    Imprisommut, 
1.1. 

V.  Directions  forming  no  part  of  the  judgment. 
As  to  class  of  imprisonment,  957.    Defama- 
tion, IV.  1. 

VI.  Defects  in. 

When  not  remediable  in  court  of  error,  859. 
Detinue,  L 

VII.  Remittitur. 

When  it  may  be  entered,  869.    Dnrnrom,  L 
VIIL  Reversal  in  error. 
When  not  confined  to  part,  891.    Cotimajt, 
VIL  1. 

JUDICIAL  NOTICE. 
Page  827.    Bridoes,  IXL  1. 

JURAT. 
Of  affidavit :  time,  682.    Affidavit,  L  L 

JUftlSDICTION. 
L  Generally. 

1.  What  an  act  of,  129.    Bishop,  L 

2.  What  is  an  exercise  of  jurisdiction. 

By  a  private  act,  Deputies  are  to  be  elected 
by  the  freemen  of  L. ;  and,  if  the  election  of 
any  Deputy  is  disputed,  the  Deputies  are  to 
decide  at  their  next  meeting  on  the  validity 
of  the  election ;  before  which  meeting,  the 
party  questioning  the  right  of  the  rittinf 
Deputy  is  to  give  or  deliver  four  days'  notice 
in  writing  unto  such  Deputy. 

A.  and  B.  were  elected  Deputies ;  and  their 
elections  were  disputed.  At  the  next  Meet- 
ing of  the  Deputies,  evidence  was  given  that 
notice  was  left  in  due  time  with  A.'s  wife. 
The  deputies  decided  that  personal  service 
was  requisite,  and  refused  to  inquire  further 
into  A/s  election.  Evidence  was  givea  of 
personal  service  on  B.  in  due  time.  The 
Deputies  decided  that  there  had  not  is  fret 
been  service  on  B. :  and  refused  to  inquire 
further  into  B/s  election. 

On  motion  in  each  case,  for  a  mandanoi 
to  the  Deputies  to  hear  and  decide  on  the 
merits  of  the  election  r 

Held,  that,  the  Deputies  having,  in  Alt 
>ase,  erroneously  decided  that  personal  serries 
was  a  preliminary  to  exercising  their  juris- 
diction, what  they  had  done  was  a  refusal  to 
exercise  the  jurisdiction ;  and  the  rule  was 
made  absolute.    But 

Held,  that  in  B.'s  ease  the  deputies  bad 
exercised  their  jurisdiction  by  deciding  oa 
the  fact  whether  notice  was  given  or  net; 
and  the  rule  was  discharged,  ifajiea  v.  L**- 
c—t*rt  Dcputie*  offrtewun,  671 


JURISDICTION. 
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3.  What  decision  ia  a  refusal  to  exercise 
jurisdiction,  671.    Ante,  2. 

IL  Concurrent,  144.  Couhtt  Court,  IV.  Poor. 

IIL  Of  visitor,  513.    Chorister. 

IV.  Conclusiveness  of  decision. 

1.  Dismissal  for  inability,  476.  County 
Court,  L  1. 

2.  Accordingly  as  it  is  or  is  not  an  exercise 
of  jurisdiction,  671.    Ante,  L  2. 

3.  Erasure  from  burgess  list  not  a  judgment 
in  rem,  775.  Municipal  Corporation,  L  4. 

V.  Want  of:  consequences. 

Prohibition  after  sentence,  52, 64.  Appeal,  L 

VI.  What  objections  do  not  show  want  of  juris- 
diction. 

L  Insufficient  notice,  when,  121.  Convic- 
tion, IIL  I. 

2.  No  proof  of  notice,  121.  Conviction, 
IIL1. 

3.  No  evidence  of  facts  charged,  121.  Con- 
viction, III.  1.  446.    Prohibition,  I.  1. 

VJX  Excess  of.    Justice  of  thr  Peace.  Pro- 
hibition. 

JURY. 
L  Objection  to  juror. 

Under  Lands  Clauses  Act,  486.    Plea,  II. 
HI.  Question  for. 

1.  Which  of  several  old  leases  contains  the 
ancient  and  accustomed  rent,  846.  Codi- 
cil. 

2.  Whether  rules  of  society  are  a  colourable 
cloak  for  usury,  103.  Building  Society,  1. 1. 

3.  Acceptance  of  goods,  442  n.  Vendors, 
V.S. 


III.  In  compensation  eases, 
tion,  EL 


404.    Compensa- 


JUSTICE  OF  THE  PEACE. 
L  Jurisdiction :  generally. 

1.  What  objections  do  not  go  to,  121.  Con- 
viction, IIL  1. 

2.  Second  application  on  change  of  circum- 
stances, 1037.     Poor,  XVIL  1. 

IT   Jurisdiction :  in  particular  instances. 

1.  Over  Friendly  Society  after  illegal  change 
in  rule,  560.    Friendly  Society,  I. 

2.  County  justices  acting  for  borough's,  1071. 
Poor,  XV. 

IIL  Excess  of  jurisdiction. 

1.  Warrant  to  levy  costs  not  adjudged,  266. 
Action,  VII. 

2.  Detainer  until  return  of  distress  warrant 
not  returnable  on  a  day  certain,  266.  Ac- 
tion, VII. 

*.  See  also  446.    Prohibition,  I  1 

vol.  xv. — 85  8 


IV.  Powers  :  in  particular  instances. 

1.  To  present  bridge  for  non-repair,  813. 
Bridges,  1. 1. 

2.  Detainer  until  return  of  distress-warrant, 
266.    Action,  VIL 

V.  Costs  on  proceedings  before  justioes. 
When  they  cannot  be  levied  unless  adjudged 

and  ascertained  in  the  conviction,  266.    Ao  • 
tion,  VIL 

VL  Distress  warrant 

1.  For  costs  not  adjudged  in  conviction,  266. 
Action,  VIL 

2.  Not  returnable  at  a  day  certain,  266.  Ao  • 
tion,  VIL 

VIL  Action  against :  notice  of  action.     Ao. 
tion,  VIL 

VIII.  Aotion  against :  form. 

Excess  of  jurisdiction  :  trespass,  266.  Ao* 
tion,  VII. 

IX.  See  also  Metropolitan  Police.  Sessions 

KNOWLEDGE. 

L  By  parties  whose  declarations  are  tendered 
in  evidence  of  reputation,  701.    Manor,  II. 

II.  By  publie  officer  making  statutory  entries. 
756.    Death,  1. 1. 

LANDLORD  AND  TENANT. 

I.  Relation  how  constituted. 

1.  Parol  demise  within  repealed  act,  7  A  8 
Vict  c.  76,  s.  4,  257.  Post,  III.  1. 

2.  Lease  under  powers.  Power. 

II.  Renewal. 

Effect  of  covenant  or  stipulation  for,  257. 

Post,  in.  i. 

HI.  Tenancy  from  year  to  year. 

1.  By  occupation  under  an  instrument  operat- 
ing only  as  an  agreement,  with  a  stipula- 
tion for  renewal. 

A.,  who  held  a  long  lease  of  certain  pre- 
mises, and  B.,  by  writing  (not  under  seal), 
agreed,  by  words  of  present  demise,  for  a 
lease  for  three  years,  from  20th  September, 
1845,  by  A.  to  B.,  and  that,  if  B.  should,  at 
the  end  of  the  term  of  three  years,  desire  to 
renew  his  tenancy,  then  on  notice  given  by 
B.  six  months  before  the  end  of  such  term,. 
A.  should  renew  the  tenancy  for  a  further 
term  of  three  years,  or  grant  an  underlease 
of  A.'s  term,  at  the  option  of  B.  B.  was  let 
into  possession  and  paid  rent,  and  afterwards 
gave  notice  that  he  desired  a  renewal  of  his 
tenanoy ;  but  the  renewal  was  not  agreed 
u|<on ;  and  the  original  term  of  three  yean 
expired.  A.,  without  giving  notice  to  quit, 
brought  ejectment,  laying  the  demise-on-  30th 
September,  1848. 

L 
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Stat.  7  k  8  Vict  c.  76,  was  in  force  from 
1st  January,  1844,  to  1st  October,  1845. 

Held,  that  the  demise,  not  under  seal, 
operated  as  an  agreement  for  a  lease,  and 
that,  by  the  payment  of  rent,  B.  became  te- 
nant from  year  to  year  subject  to  the  terms 
of  the  agreement ;  that  his  interest  expired 
of  itself  at  the  end  of  the  term  of  three  years 
first  mentioned  in  the  agreement,  without 
any  notice  to  quit ;  and  that  his  having  ex- 
ercised bis  option  to  take  a  renewed  term  and 
given  notice  accordingly,  gave  him  no  interest 
in  the  land  ;  and,  consequently,  that  the 
plaintiff  was  entitled  to  the  verdict.  Doe 
dem.  Davenith  v.  Moffat,  257 

2.  Notice  to  quit  when  unnecessary,  257. 
Ante,  1. 

3.  Operation  of  stat  7  A  8  Vict  e.  76,  s.  4, 
257.    Ante,  1. 

IT.  Determination  of  tenancy. 

1.  By  efflux  of  time,  notwithstanding  stipula- 
tion for  renewal,  257.    Ante,  IIL  1. 

2.  At  midnight  on  the  last  day. 

An  action  for  double  value  under  stat.  4 
G.  2,  c.  28,  s.  1,  for  holding  over  after  notice 
to  quit,  is  not  supported  by  a  notice  that  the 
landlord  requires  the  tenant  to  give  up  pos- 
session at  twelve  at  noon  on,  Ac.  (the  day  when 
the  tenancy  was  determinable),  at  watca  tint 
the  landlord  will  attend  to  receive  the  keys 
and  rent,  and  that,  in  the  event  of  the  tenant 
not  so  turrendering,  the  landlord  will  demand 
7s.  daily  rent  (a  rent  more  than  double  the 
original  rate  of  rent)  till  he  can  obtain  legal 
possession. 

For  the  requisition  to  deliver  up  the  pre- 
mises at  noon  is  premature,  and  insufficient 
as  a  notice  to  determine  the  tenancy. 

Although  a  notice  to  quit,  when  regular, 
operates  also  as  a  demand  of  possession  under 
the  statute  without  a  more  specifio  demand, 
Semble,  that  a  notice  having  the  above  defect 
is  not  equivalent  to  a  demand.  Page  v. 
Moore,  684 

3.  By  notice  under  proviso  on  performance 
of  oovenants:  pleading:  condition  pre- 
cedent, 891.    Covenant,  YIL 

V.  Notice  to  quit :  contents. 

Bad  for  fixing  too  early  an  hour  on  the  last 
day,  684.    Ante,  IV.  2. 

VI.  Notice  to  quit:  operation. 

When  it  does  not  operate  as  a  demand  of 
possession,  684.    Ante,  IV.  2. 

VII.  Notice  to  quit :  when  not  necessary. 

1.  Occupation  under  agreement  for  a  definite 
term  operating  as  a  tenancy  from  year  to 
year,  257.    Ante,  IIL  1. 

2.  Occupation  under  a  demise  within  re- 
pealed act  7  A  8  Viet  o.  76,  a.  4, 257.  Ante, 
IIL  1. 


VIII.  Holding  over. 

Action  for  double  value,  684.   Ante,  IV.  1 

IX.  Repairs. 

Agreement  by  tenant  to  repair  premiss*  being 
first  put  into  repair  by  landlord,  916.  Cox- 
ditioic,  L  2. 

X.  Landlord's    remedies:     distress    for  rent 
Distress. 

XL  Landlord's  remedies:  action  for  use  and 
occupation. 

1.  What  defence  admissible  under  nuaquasi 
indebitatus,  129.    Bishop,  I. 

2.  Effect  of  sequestration,  129.   Bishop,  L 

XII.  Landlord's  remedies:    action  for  douMs 
value. 

Notice  to  quit,  and  demand  of  possession, 
684.   Ante,  IV.  2. 

XIII.  Tenant's  remedies :  assumpsit. 

For  breach  of  agreement  to  renew,  257.  Aats 

mi. 

XIV.  Tenant's  remedies :  suit  in  equity. 

For  specific  performance  of  agreement  to 
renew,  257.    Ante,  III,  1. 

LANDS  CLAUSES. 
Consolidation  act,  634.     Compart,  XHL 

LAND  REVENUE. 
Office  of  records  and  enrolments,  446.    Passu- 
bition,  L  1. 

LARCENY. 
Rights  of  owner. 
Where  there  is  no  order  for  restitution. 

By  stat.  7  A  8  G.  4,  e,  29,  s.  57,  the  pre 
perty  in  a  stolen  chattel  revests  in  the  oweer 
on  conviction  of  the  thief,  and  the  owner  msy 
maintain  trover  for  it,  though  there  has  been 
no  order  for  restitution.  Seattcrgood  v.  «%*- 
verier,  596 

LEASE. 

L  For  lives. 
Evidence  of  death  of  cestui  que  vie,  756, 
Dbath,  L  1. 
II.  Under  powers.    Power. 
IIL  Generally :  see  Landlord  axd  That. 

LEAVE  AND  LICENSE 

LlCXHBK. 

LEGAL  ESTATE. 
Page  929.    Devise,  IL  1. 

LEVEL. 
Drainage,  549.    Sewxrs,  L  L 


LIABILITY. 
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LIABILITY. 


Joint 


Effect  of  payment  by  one  after  actions  brought 
against  several,  683.    Actio*,  VL  1. 


Defamation. 


LIBEL. 


LICENSE. 


L  Revocable. 
When  not  by  deed,  though  expense  incurred 

under  it 

Case  for  disturbing  the  possession  of  a  pew 
on  the  1st  January  and  on  divers  days  and 
times,  Ac.  Pleas:  3.  Leave  and  license. 
4.  An  agreement  by  plaintiff  with  defendant 
and  A.,  then  being  churchwardens,  that  de- 
fendant and  A.  should  make  a  partition  and 
divide  the  pew  into  two  unequal  pews,  and 
that  the  churchwardens  for  the  time  being 
should  have  license  to  place  parishioners  in 
the  lesser  of  them ;  that  the  defendant  and 
A.  did,  at  their  expense,  so  divide  the  pew, 
and  did  place  parishioners  in  the  pew,  which 
are  the  grievances,  Ac.  Replication  to  so 
much  of  3d  plea  as  relates  to  grievances  prior 
to  8th  February,  De  injuria,  concluding  to 
the  country:  and  to  so  much  of  3d  plea  as 
relates  to  grievances  after  8th  February,  a 
revocation  of  the  license.  Verification.  To 
so  much  of  the  4th  plea  as  relates  to  griev- 
ances before  8th  February,  a  traverse  of  the 
agreement  concluding  to  the  country :  and, 
to  so  much  as  relates  to  grievances  after  8th 
February,  a  revocation  of  the  license.  Veri- 
fication :  And  a  new  assignment  Held,  on 
special  demurrer, 

1.  That  the  3d  plea  was  divisible,  and  that 
plaintiff  was  entitled  to  make  separate  re- 
plications to  each  part  of  It ;  and  that,  though 
the  revocation  of  a  license  may  be  given  in 
evidence  under  a  general  replication,  the 
plaintiff  is  at  liberty  to  plead  the  revocation 
specially.  2.  That  the  4th  plea  was  a  plea 
of  a  single  license,  and  was  not  divisible  in 
its  nature ;  and  that  the  replications  to  the 
4th  plea  were  bad  on  special  demurrer  as 
being  double  and  as  informal  traverses  of  the 
quct  ent  eadetm,  3.  That  the  agreement  in 
the  4th  plea  not  being  by  deed,  the  license 
thereby  granted  was  revocable,  though  acted 
upon  at  the  expense  of  the  defendant  Judg- 
ment for  plaintiff  on  both  replications  to  3d 
plea,  and  for  defendant  on  both  replications 
to  4th  plea.    Adams  v.  Andrtm,  284 

IL  In  particular  instances. 
To  divide  a  pew,  284.    Ante,  L 

(IL   Pleading. 
1.  Plea  when  divisible,  and  when  not,  281. 
Ante,  I. 


2.  New  assignment  when  not  necessary,  284, 
291.    Ante,  I. 

3.  What  covered  by  replication  de  injuria, 
284,201.    Ante,  I. 

IV.  Evidence. 
License  oo-extensive  with  acts  proved,  284, 
291.    Ante,  L 

LIEN. 
Of  umpire,  for  his  fees,  1043.  Company,  XIV.  1. 

LIFE. 

I.  Evidence  of  determination,  756.  Death,  LI. 

II.  Estate,  929.    Devise,  IL  1. 

IIL  Wagering  policy,  460.    Covenant,  IL  1. 

LIMITATION. 

L  Of  actions:  stat  21  Jac.  1,  o.  16,  s.  3.  Effeot 
as  to  set-off. 

In  cases  under  21  Jac  1,  o.  16,  s.  3,  the 
Statute  of  Limitations  is  a  bar  to  a  set-off,  if 
the  six  years  have  expired  before  the  action 
is  brought 

Therefore,  when,  to  a  plea  of  set-off, 
plaintiff  replied  that  the  cause  of  set-off  did 
not  accrue  within  six  years  of  the  commence- 
ment of  the  suit  or  the  pleading  of  the  plea, 
the  replication  was  held  bad  on  special  de- 
murrer.    Walker  v.  CUmenti,  1046 

IL  Replication  of,  to  plea  of  set-off,  1046. 
Ante,  L 

LIS  PENDENS. 

L  Whether  it  is  matter  in  pals  or  of  record,  84, 
Abatement,  L  1. 

IL  Pleading,  84.    Abatement,  L  1. 

LITIGATION. 

Opposing  bill  before  parliament,  649.    Sawing* 

LI. 

LOAN. 
By  building  society,  103. 

Building  Society,  L  1. 

LONDON. 
Regulations  on  delivery  of  coals,  724.    Coals. 

LOSS. 
Of  insured  ship,  649.    Abandonment,  L 

LUNATIC. 
Criminal. 
Maintenance  and  settlement,  1025.     Poor, 
XIIL  1. 

MAINTENANCE. 
Grant  of  pretensed  titles,  460.  Covenant,  IT.  1. 
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MANDAMUS. 


MAXIMS. 


MANDAMUS. 

I.  When  it  lies. 

1.  To  Commissioners  of  Sewers  to  make  rate 
for  costs,  549.    Severs,  I.  1. 

2.  Whether  to  Commissioners  of  Sewers  to 
oppose  bill  injurious  to  lerel,  549.    Sbw- 

KRS,  L  1. 

3.  To  company  to  summon  jury  after  expira- 
tion of  compulsory  powers,  634.  Company, 
XII. 

4.  To  deputies  under  local  act  to  decide  on 
disputed  elections,  671.  Jurisdiction,  I.  2. 

5.  To  remove  obstruction  on  a  highway,  702. 
Highway,  III.  1. 

6.  To  public  officers  acting  for  the  Crown, 
761,  767.    Compensation,  1. 1. 

7.  To  Company  to  take  up  award  under  Lands 
Clauses  Consolidation  Act,  1043.  Company, 
XIV.  1. 

8.  To  registrar  of  deeds  to  register  memorial, 
976.  Registration,  L  1. 

II.  When  it  does  not  lie. 

1.  Where  remedy  is  by  application  to  visitor, 
513.    Chorister. 

2.  To  register  deed  of  Joint  Stock  Company 
established  not  for  commercial  purposes  or  j 
purposes  of  profit,  600.    Company,  III.  1.    . 

3.  To  enforce  quasi  contract  by  public  com- 
missioners, 761.    Compensation,  L  1. 

III.  When  refused. 

To  undo  an  act  already  done,  92.  Company, 
IV.  1. 

TV.  Return. 
When  it  need  not  particularise  ground  of 
amotion  from  office,  513.    Chorister. 

MANOR. 

I.  Courts. 

Court  baron,  28.    Devise,  V. 

IX  Wastes  belonging  to :  evidence. 
Declaration  of  commoners  when  not  evidence. 
On  an  issue,  whether  close  C.  was  or  was 
not  plaintiff's  close,  the  following  evidence 
was  rejected. 

That  the  olose  was  within  the  manor  of  0. j 
and  plaintiff,  by  lease  from  the  lord,  was 
'possessed  of  the  manor  and  all  the  common 
and  waste  lands  within  the  same  :  that  M.  was 
immemorially  common  and  waste  of  and  in 
.the  manor,  and  of  great  extent :  that,  adjoin- 
ing to  and  surrounding  M.,  and  within  the 
manor,  were  and  immemorially  had  been 
"very  many  distinct  messuages,  lands,  and 
tenements,  severally  held  of  the  same  manor 
by  several  tenants  thereof,  respectively,  which 
said  tenants,  for  the  time  being,  of  the  said 
messuages,"  Ac,  "  respectively  had,  in  re-  | 
speot  thereof,  severally  and  respectively, 
always  had.  exercised,  and  enjoyed,  and  been  j 


entitled  to  have,"  Ac,  "rights  of  common  for 
all  their  commonable  cattle  in,  upon,  and 
throughout  M.;"  and  that,  ante  litem  inotam, 
certain  of  such  tenants,  deceased,  well  ac- 
quainted with  M.  and  its  neighbourhood,  and 
the  manor,  and  who,  Mas  such  tenants,"  had 
always  had,  Ac,  and  been  entitled  to  hare," 
Ac,  such  rights  of  common,  did,  while  they 
were  such  tenants,  and  were  in  the  exercise, 
Ac,  and  so  entitled,  declare  that  C.  was  pared 
of  M .,  and  waste  of  the  manor. 

On  bill  of  exceptions,  stating  as  aboTe: 
Held,  that  the  evidence  was  rightly  rejected, 
for  that  the  rights  to  which  the  declaration! 
referred  were  not  of  a  public  nature. 

But  Held,  that  the  evidence  was  not  the 
less  admissible  because  no  evidence  had  been 
offered  of  actual  exercise  of  the  right  of  com- 
mon on  the  locus  in  quo ; 

And  that  there  was  no  objection  to  it  on 
the  ground  that  the  parties  making  the  de- 
claration had  not  competent  knowledge,  or 
were  interested. 

There  is  no  general  common  law  right  of 
tenants  of  a  manor  to  common  appendant  on 
the  waste.  Lord  Dunravm  v.  LUweUgm,  791 
EEL  Common. 

1.  Appurtenant,  792.    Deed,  I. 

2.  Appendant,  791.    Ante,  IL 
TV.  Manorial  rights. 

1.  When  not  of  a  public  nature,  791.  Ante,U 

2.  Actual  exercise  of,  791.    Ante,  IX 

MARKET  OVERT. 
Sale  of  stolen  chattel,  506.    Larcbjty. 

MASTER. 

I.  Of  the  Court. 

Amendment  by  his  book,  957.    Detaxatioi, 
IV.  1. 

II.  Of  ship,  649.    Abandonmrny,  I. 

MASTER  AND  SERVANT. 

I.  Wrongful  dismissal. 

1.  What  recoverable  in  an  action  on  special 
contract,  576.    Contract,  XL  1. 

2.  What  recoverable  under  indebitatus  counts, 
576.    Contract,  XL  1. 

II.  Pleading  and  evidence. 

What  put  in  issue  by  non  assumpsit,  571 
Contract,  XL  1. 

MAXIMS. 

L  Contemporanea  expositio  est  optima,  51  Ar* 
peal,  I. 

II.  Falsa  demonstrate  non  noeet,  227.  Dryisb, 
LI. 

HI.  Omnia  prsesumuntur  rite  esse  acta,  75. 
Bail. 


MAXIMS. 
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IV.  Proxima  causa  non  jceunda  spectator,  649. 
Abandonment,  L 

V.  Quando  aliquid  mandator  mandator  et  omne 
per  quod  pervenitar  ad  Mud,  1043.  Compa- 
ny, XIV.  1. 

VL  Quodlibet  aoeeuorium  sequitur  naturam 
sui  principalis.     Park**  v.  Smith,  309. 

VIL  Ut  res  magis  valeat  quam  pereat,  813,  824. 
Bridges,  L  1. 

VHX  Verba  relata  iuesse  videntur,  976.  RE- 
GISTRATION, L  1. 


Page  33. 


MAYOR. 
Municipal  Corporation,  L  1 


Pages  1,  986. 


Requiring    a 
Stamp,  IL  1, 


MEMORANDA. 

MEMORANDUM, 
stamp,  722.    Stamp,  L 


1074. 


MEMORIAL. 
For  registration  of  deed,  976.    Registration, 
I.  1. 

MEROBR. 
L  Of  simple  contract  in  specialty,  20.    Bills, 

VI. 
II.  Of  partial  in  total  loss,  649.    Abandon 

1TBNT,  I. 

METROPOLITAN  POLICE. 
Proceeding  before  justices. 
Within  what  time,  249.    Poor,  IL 

MIDDLESEX. 
Registration  of  deeds  in,  976.    Registration, 

LL 


2.  Appropriation  and  %  acceptance  of  shares 
subject  to  agreement  to  grant  mortgage  de- 
bentures, 521.    Company,  L  1. 

3.  Agreement  to  mortgage  as  soon  as  it  shall 
be  legal  so  to  do,  521.    Company,  I.  1. 

XL  Acts  of  mortgagor. 
Waiver  after  further  mortgage,  156.    Ven- 
dors, L  1. 
IIX  Mortgagee. 
Rights  of  successive  mortgagees,  155.    Ven- 
dors, L  1. 

IV.  Power  of  sale :  conditions. 

1.  Effect  of  non-comolianee,  155.  Vendors, 
LI. 

2.  Waiver  of  notice  by  mortgagor  after  fur- 
ther mortgage,  155.    Vendors,  I.  1. 

3.  Waiver  by  all  parties  interested,  when 
insufficient,  155.     Vendors,  L  1. 

V.  Power  of  sale:  clauses  for  protection  of 
purchasers. 

When  not  sufficient  to  cure  a  defective  exe- 
cution of  the  power,  165.    Vendors,  L  1. 


MOTION. 

Who  may  make. 
Wife  for  husband  in  what  oases. 
Cobbett,  181  n. 


Ex  part* 


MISBEHAVIOUR. 
Of    officer   of    county   court,   476. 
Court,  L  1. 


MISDIRECTION. 
In  compensation  cases,  446.    Prohibition,  L  1. 

MISTAKE. 
When  it  does  not  affect  the  validity  of  a  notice, 
1071.    Poor,  XV. 

MONET  HAD  AND  RECEIVED. 

Action  for. 

To  recover  deposit  on  title  not  being  made 
out  as  bargained  for,  155.    Vendors,  L  1. 

MORTGAGE. 
I.   In  particular  instances. 

1.  By  member  of  building  society  to  the  trus- 
tees, 103.    Building  Society,  L  1. 

3 


MUNICIPAL  CORPORATION. 
I.  Councillor:  qualification. 

1.  If  on  burgess  roll  when  elected  does  not 
become  disqualified  by  subsequent  omission 
therefrom. 

On  a  quo  warranto  information  for  exer- 
cising the  office  of  mayor,  it  is  no  objection 
to  the  title  that  the  party,  who  was  councillor 
when  elected  mayor,  is  not  shown  to  have 
been  on  the  burgess  roll  at  that  time:  it  being 
admitted  that  he  was  de  facto  councillor  when 
elected  mayor,  and  that  he  was  on  the  bur- 
gess roll  when  elected  councillor. 

County  So  held  on  demurrer  to  the  rejoinder;  de- 

fendant having  pleaded  his  election  as  coun- 
cillor and  as  mayor,  but  not  having  shown 
that  he  was  on  the  roll  when  elected  mayor; 
the  Crown  replying  that  he  was  not  on  the 
roll  for  the  year  in  which  that  election  took 
place ;  and  defendant  rejoining  that,  at  the 
time  of  that  election,  he  was  "entitled  to  be" 
on  the  roll,  and  qualified  to  be  elected,  and 
to  be,  a  councillor.    Rtgina  v.  Dixon,         33 

2.  Whether  being  entitled  to  be  on  the  bur- 
gess roll,  without  being  actually  on  it,  is  a 
sufficient  qualification,  33,  42.    Ante,  1. 

3.  Eligible  as  mayor  though  omitted  from 
burgess  roll,  33.    Ante,  1. 

4.  Sufficient  if  entitled  to  be  on  the  burgess 
list 
Debt  for  penalties,  under  stat  5  k  6  W.  4, 

c  76,  s.  53,  for  acting  in  1849  as  councillor 
of  a  borough  without  being  qualified.     De- 
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fendant,  in  1847-8',  occupied  a  house  and 
warehouse  in  the  borough,  and  was  rated  for 
the  two  jointly;  and  was  a  burgess  in  respect 
of  his  occupation.  Before  the  burgess  list 
for  1848-9  was  made  out,  he  gave  up  the 
house,  but  retained  the  warehouse,  which  was 
of  suffioient  value  to  qualify  him.  No  change 
was  made  in  the  rate-book.  His  name  was 
inserted  in  the  burgess  list  for  1848-9;  but 
the  mayor  and  assessors  expunged  it;  and  it 
was  not  put  upon  the  burgess  roll.  After  this, 
he  acted  as  councillor.  In  all  other  respects  he 
was  duly  qualified. 

Held :  1.  That  the  decision  of  the  mayor 
and  assessors  was  not  conclusive  as  to  his 
right  to  be  on  the  burgess  list,  within  the 
meaning  of  sect  28 ;  2.  That  he  was,  under 
these  circumstances,  entitled  to  be  on  the 
burgess  list,  and  qualified  to  act  as  council- 
lor. Whalley  v.  Bramwell,  775 
6.  Effect  of  bis  name  being  struck  out  of 

burgess  list,  775.    Ante,  4. 

II.  Burgess  roll :  qualification. 

Continued  occupation  of  part  of  the  premises, 
775.    Ante,  L  4. 

UX  Burgess  roll :  revision. 

1.  Omission  of  name  of  qualified  person; 
effect  on  eligibility  to  municipal  office,  33, 
775:    Ante,  I.  1,  4. 

2.  Conclusiveness  of  decision  of  mayor  and 
assessors,  775.    Ante,  L  4. 

IV.  Mayor. 

Councillor  do  facto  eligible,  though  omitted 
from  burgess  roll,  33.    Ante,  L  1. 

V.  Justices  of  the  peace. 

Concurrent  jurisdiction,  1071.     Poor,  XV. 

VI.  Quarter  Sessions. 

When  the  proper  appellate  tribunal  from 
order  of  county  justices,  1071.    Poor,  XV. 

VII.  Penalties. 

For  acting  as  councillor  without  being  quali- 
fied, 775.    Ante,  L  4. 

MULTIPLICITY. 

When  a  ground    for  general    pleading,   891. 
Covenant,  VIL 

NATIONAL  LAND  COMPANY. 
Its  deed,  600.    Company,  IIL 

NAVIGABLE  RIVER. 
Nuisance  to. 
A  jetty  projecting  into  navigable  part,  278. 

NuiBANCB,  L 


Shipping. 


L  Extreme. 


NAVIGATION. 


NECESSITY. 


Sale  of  ship  by  master,  (49.   As  ardonyxst.  L 

II.  Excuse  for  private  individual  doing  injury 

to  what  is  a  public  nuisance,  276.  Nvibasce,  L 

NEGLIGENCE. 
Injury  by  negligent  navigation  to  jetty  which 
is  a  public  nuisance,  276.    Nuisance,  L 

.    NEW  ASSIGNMENT. 

X  When  necessary,  and  when  not  necessarj, 
284,  291.     License,  L 

II.  Effect  of  reversal  in  court  of  error  of  the 
judgment  for  plaintiff  below  generally  on  the 
whole  record,  891.    Covenant,  VIL 

NEW  TRIAI*. 

Where  a  bill  of  exceptions  has  been  tendered, 
1001.    Bill  of  Exceptions,  IIL 

NISI  PRIUS. 

L  Trial  at    Trial. 

II.  Appearance  of  party  by  his  wife,  9S& 
Baron  and  Furs,  I. 

NOTICE. 

I.  Statutory. 

1.  Consequence  of  omitting,  how  far  limited, 
17.    Highway,  IL 

2.  Excused  by  actus  Dei,  88.     Bastard. 

3.  By  public  officer  for  statutory  purpose,  76L 
Compensation,  1. 1. 

II.  Generally. 

1.  Distinction  between  obligation  by  law  sad 
obligation  by  contract,  88.     Bastard. 

2.  Insufficient,  when  not  an  objection  to  the 
jurisdiction,  121.     Conviction,  IIL  1. 

8.  How  far  operative  notwithstanding  mate- 
rial mistake,  1070.  Poor,  XV.  &tt. 
Friendly  Society,  L 

UX  Judicial 
Of  district  being  in  the  nature  of  a  Riding, 
827.    Bridges,  IIL  1. 

IV.  Reasonable. 

Who  the  judges,  121,    Contiotion,  UX  L 

V.  Service. 

On  wife,  when  sufficient,  671.    Jurisdiction, 
1.2. 
VL  Waiver. 
By  mortgagor,  after  further  mortgage,  1W. 
Vendor,  I.  1. 

VIL  Particular  instances. 

1.  Of  determination  of  lease,  under  a  proviso, 
891.    Covenant,  VIL 

2.  Of  intention  to  take  lands,  634.  Compart, 
XII.    761.    Compensation,  L  1. 

3.  Of  compensation  jury.    Compensator. 

4.  Of  abandonment,  649.    Abandonment,  L 
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5.  Of  appeal.    Poor. 

0.  To  quit    Landlord  ato  Teh  art. 

NUISANCE. 

L  What  is  a  public  nuisance. 
Jetty  into  navigable  part  of  navigable  river. 

Case  for  negligently  navigating  a  ship  in 
the  Thames,  whereby  ihe  struck  and  damaged 
plaintiff's  wharf.  Plea,  among  others,  that 
the  wharf  had  been  made  and  continued  by 
plaintiff,  and  projected  into  the  navigable 
river  beyond  low  water  mark,  and  unlawfully 
obstructed  the  navigation  of  part  of  the  river, 
and  the  liege  subjects  could  not  use  that  pan 
unless  the  wharf  were  broken  as  in  the  decla- 
ration mentioned :  that  defendant  had  occa- 
sion to  pass  with  the  vessel  over  that  part  of 
the  river,  and  in  so  passing  did  the  damage, 
and  that  he  managed  his  vessel  with  all  such 
skill  and  care  as  would  have  been  proper  for 
the  navigation,  had  the  navigation  of  that 
part  of  the  river  not  been  so  obstructed. 
Replication:  De  injuria.  At  the  trial  this 
issue  was  found  for  the  defendant;  but  leave 
was  reserved  to  move  to  enter  a  verdict  for 
plaintiff.  All  the  other  issues  were  found  for 
the  plaintiff. 

This  Court,  being  of  opinion  that  the  plea 
was  substantially  proved  (though  it  appeared 
in  evidence  that  the  obstruction  did  not  ex- 
tend to  low  water  mark),  directed  the  verdict 
on  this  issue  to  be  entered  for  the  defendant, 
but  made  absolute  a  rule  for  judgment  non 
obstante  veredicto,  because  the  plea  contained 
no  averment  that  it  was  necessary  to  pass 
over  this  part  of  the  river,  or  even  that  de- 
fendant could  not  conveniently  navigate  the 
river  without  coming  in  contact  with  the 
nuisance. 

A  private  individual  cannot  justify  damag- 
ing the  property  of  another,  on  the  ground 
that  it  is  a  nuisance  to  a  public  right,  unless 
it  does  him  a  special  injury.  Dime*  v.  Pet- 
Uyt  276 

IX  Abatement  of  public  nuisance. 

By  pri7ate  individual  lawful  only  to  extent 
of  special  injury,  276.    Ante,  L 

HI.  Pleading. 
Plea  justifying  injury  to  a  jetty  as  a  public 
nuisance,  bad  for  not  showing  special  in- 
Jury,  276.    Ante,  L 

IV.  Evidence. 

Sufficient  if  nuisance  proved  substantially  as 
pleaded,  276.    Ante,  I. 

NULLA  BONA. 
Page  1004.    Shrriff,  IV.  1. 

OBJECTION. 
Waiver,  486.    Plea,  IL 


OBSTRUCTION. 
Of  highway,  17.    Highway,  IL 

OCCUPATION. 
Beneficial,  1012.     Poor,  VL 

OFFICE. 
Of  chorister,  613.     Choristrr. 

OFFICER. 

L   Inability  or  misbehaviour,  476.     Courtt 

Court,  L  1. 
IL  Public :  acts  of. 

1.  How  far  bound  by  notice  given  by  him  fur 
statutory  purposes,  761.  Comfrjtbatioh, 
1.1. 

2.  Entries  by  in  the  performance  of  his  duties, 
756.    Drath,  LI. 

III.  Reimbursement  of  expenses. 

1.  By  mandamus  to  make  rate,  549.  Srwrrs, 
LI. 

2.  Of  prosecution  on  removal  of  indictment  by 
certiorari,  1060.    Costs,  III. 

ORDER. 

I.  Judge's.    Judge. 

II.  Whether  bad  for  delegating  discretion  to 
surveyors,  702.    Highway,  III.  1. 

OUSTER. 
From  freehold  office,  513.    Chorister. 

PARCELS. 

Generality  qualified  by  context,  733, 782.  Deed, 
LIL 

PARENT  AND  CHILD. 
Illegitimate  children.    Bastard. 

PARISH. 
Settling  and  changing  boundaries,  43.   Poor,  X. 

PARLIAMENT. 

I.  Opposition  to  bill  before,  549.    Srwrrs,  L 
IL  Elections.    Bribery. 

PARTICULAR. 
On  interpleader  in  County  Court,  220.    Count? 
Court,  VL  1. 

PARTICULARITY. 
In  return  to  mandamus,  513.    Choristrr. 

PARTY. 
L  Individually  named  on  the  record. 
Who  is  not,  878.     Witkrss,  II.  1. 
IL  Collusive  joinder,  640.    Patent,  L 
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PARTNER. 
Arbitration  clause,  207.    Arbitration,  L 

PAYEE. 

Page  498.    Bills,  VII. 

PATENT. 
L  Scire  facias  to  repeal. 
Collusive  joinder  of  parties. 

In  sci.  fa.  against  A.  and  B.  to  repeal  a  pa- 
tent granted  to  A.  and  B.,  A.  cannot  plead  in 
abatement  that  B.  assigned  all  his  share  and 
interest  in  the  patent  to  A.,  before  the  writ 
was  sued  out,  and  has  not  since  had  any  in- 
terest therein. 

Per  Lord  Campbell,  C.  J.,  and  Erle,  J. : 
If,  in  fact,  the  party  having  no  interest  was 
joined  in  order  that  he  might  collusively  pre- 
judice the  other  defendant,  application  should 
be  made  to  the  Court  for  remedy,  as  against 
an  abuse  of  process.     Begin*  v.  BetU,      540 

II.  Pleading. 

Plea  in  abatement,  540.    Ante,  L 

III.  Remedy  for  abuse  of  process,  540.  Ante,  L 

PAYMENT. 
L  Settlement  of  account  by  set-off,  722.  Stamp,  I. 

II.  By  drawer,  498.     Bills,  VII. 

III.  Staying    proceedings    on,   533.     Action, 
VL  1. 

PENALTIES. 

Debt  for.     Debt,  II 

PERFORMANCE. 
L  Averment  of,  677.  Accord,  I. 
IL  Plea  of,  891.     Covenant,  VII. 

PETITION. 
For  interim  order  of  protection,  2.    Fraud,  I. 

PEW. 
I.  Case  for  disturbance,  284.    License,  I. 
IL  License  to  divide,  284.     License,  I. 

PLACE. 
Statement  of. 
In  notioe  of  action,  266.    Action,  VII. 

PLAY-HOUSE. 
Jnlicensed,  266.    Action,  VII. 

PLEA. 
I.  Generally. 

1.  Difference  between  a  bar  and  an  estoppel, 
297.     Arbitration,  I. 

2.  Bad  in  part  bad  altogether,  584.   Bills.  V. 

8.  To  several  <*ounts ;  must  be  good  as  to  each, 
584.    Bills,  V. 


4.^>ivisibility,  284.    License,  L 
II.   Pleading  several  matters. 

Order  rescinded  where  one  of  the 
vexatious. 

Since  the  New  Rules  which  have  prevented 
parties  from  pleading  the  general  issue,  the 
Court  has  allowed  more  liberty  than  was  giren 
under  stai.  4  Ann.  e.  16,  s.  4,  of  taking  nuuiy 
separate  traverses  of  averments  in  the  decla- 
ration. But  the  practice  is  still  to  be  re- 
strained, on  the  principle  formerly  recognised, 
where  the  course  of  pleading  manifestly  tend* 
to  vexation. 

An  action  of  debt  was  brought  for  compen- 
sation assessed  by  a  sheriff's  special  jury  un- 
der the  Lands  Clauses  Consolidation  Act, 
1845,  8  A  9  Vict  c  18.  The  declaration 
stated  that  A.,  B.,  C,  Ac.  and  N.,  twelve  per- 
sons in  number,  were  by  the  sheriff  dalv 
chosen,  tried,  and  sworn  to  assess,  and  did  as- 
sess, the  compensation.  Defendants  pleaded, 
among  other  pleas,  by  leave  of  a  Judge  sad 
rule  of  Court  for  pleading  several  mitten, 
that  A.,  B.,  C,  Ac.  (the  first  eleven  persons 
above  named  as  jurors),  and  T.  F.  (whose 
name  was  substituted  by  the  plea  for  that  of 
N.),  were  by  the  sheriff  chosen,  tried,  sad 
sworn  to  assess,  and  were  the  jury  lawtallT 
chosen  to  assess,  Ac. :  without  this,  that  N.  wis 
duly  chosen,  Ac,  and  sworn,  to  assess,  Ac,  or 
bad  any  power  to  act  as  a  juryman  on  the 
inquiry. 

On  motion  to  rescind  the  order  and  rale  for 
pleading  the  matters  of  the  several  pies*,  it 
appeared  by  affidavit  that,  alter  twelve  spe- 
cial jurors  had  been  sworn  to  assess,  Ac,  and 
before  any  hearing,  one  juryman,  N.,  became 
too  ill  to  proceed,  and  was  excused,  and  F. 
was  sworn  in  his  place,  and  served  with  the 
other  eleven  jurors.  This  was  objected  to  on 
the  part  of  the  defendants ;  but  neither  the 
jury  nor  any  juryman  was  challenged.  The 
inquiry  proceeded;  and  counael  on  both  sides 
were  heard,  and  a  verdict  taken  for  plaintht 
Costs  were  taxed  before  the  Master,  both  par- 
ties attending.  The  defendants  then  moved 
for  a  certiorari  to  bring  up  the  proceedings; 
a  rule  nisi  was  obtained,  and  discharged  on 
argument  On  receiving  notice  that  in  ac- 
tion would  be  brought,  the  defendant's  attor- 
ney wrote  an  answer  denying  the  plaintiff's 
right  to  recover.  The  defendants  did  net  in 
any  of  these  proceedings  (except  on  the  in- 
quiry as  above  stated),  intimate  an  objection 
to  the  jury  as  improperly  constituted. 

Held,  under  these  circumstances,  that  the 
above  plea,  pleaded  with  others,  was  vexa- 
tious and  a  perversion  of  justice:  and  the 
Court  rescinded  the  Judge's  order  under 
which  it  was  pleaded,  and  compelled  the 
defendant  to  elect  whether  the  above,  or  the 
other  pleas  on  the  record,  should  be  retained. 
Cooling  v.  Qrtat  Northern  RaUmag  CoMpcmti 
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III.  Conclusion. 

1.  Of  plea  combining  affirmative  matter  with 
a  material  traverse,  584.    Bills,  V. 

2.  Of  plea  to  several  counts,  584.  Bills,  V. 
IY.  Evidence. 

When,  on  replication  de  injuria,  it  is  sufficient 
to  prove  the  substance  of  the  plea,  276. 
Nuisance,  L 

Y.  Particular  pleas. 

1.  That  guarantee  was  given  for  purpose  of 
imposing  upon  the  Court  of  Bankruptcy  as 
to  the  amount  of  a  petitioner's  debts,  2. 
Fraud,  L 

2.  Lis  pendens,  pleaded  in  abatement,  84. 
Abatement,  L  1. 

3.  Justification  of  injury  to  jetty  by  defend- 
ant's ship  that  the  jetty  was  a  public 
nuisance,  276.    Nuisance,  L 

4.  To  ease  for  disturbance  of  pew,  division 
pursuant  to  agreement  of  plaintiff  and  the 
churchwardens,  284.    License,  L 

5.  Award,  under  a  reference  of  differences'  in 
/.iturot  that  nothing  was  due,  297.  Arbi- 
tration, L 

6.  Special  traverse  that  N.  was  duly  chosen, 
Ac,  a  juryman,  480.     Ante,  IL 

7.  Plea  in  abatement  to  scire  facias,  540. 
Patent,  L 

8.  Identity  of  oauses  of  action  in  several 
counts,  584.    Bills,  V. 

9.  That  plaintiff  is  both  endorser  and  en- 
dorsee, 589.    Bills,  IIL  1. 

PLEADING. 
L  Argumentativeness. 

1.  What  special  reply  to  plea  of  license  is  not 
bad  as  an  argumentative  traverse,  284, 292. 
License,  L 

2.  Replication  of  statute  of  limitations  setting 
up  too  long  a  period,  1046.    Limitation,  L 

IX  Particularity. 

1.  Not  required  in  pleading,  the  conclusive 
decision  of  a  different  tribunal,  513.  Cho- 
rister. 

2.  Not  required  where  it  would  lead  to  great 
prolixity,  891.    Covenant,  VIL 

IIL  Necessity  of  alleging  matters  essential  to 
the  right  or  liability  pleaded. 

1.  Speoial  damage  or  necessity  for  a  private 
individual  to  abate  a  public  nuisanee,  276. 
Nuisance,  L 

2.  Request,  418.    Condition,  IV. 

3.  Performance,  677.    Accord,  1. 

4.  What  omissions  immaterial,  870.  Bribery. 

IV.  Allegations  to  show  jurisdiction. 
Proceeding    by    competent    authority,    75. 

Bail. 

VOL.  XV. — 86 


V.  Allegations  to  show  facts  before  commence- 
ment of  suit 

Facts  shown  to  have  happened  before  decla- 
ration, 75.    Bail. 

VI.  Facts  which  need  not  be  met  in  pleading 
until  made  matorial  by  the  adverse  pleading. 
Irregularity  in  practice,  75.    Bail. 

VIL  Presumptions. 

That  what  happened  before  the  declaration 

happened  before  the  commencement  of  the 

action,  75.    Bail. 
VIIL  Estoppels. 

1.  By  recital  in  bond  as  pleaded,  75.    Bail. 

2.  Against  wrong-doer,  870.  Bribery. 

IX.  Divisibility. 

Of  plea  of  license,  284.    License,  L 

X.  Duplioity. 

1.  By  replying  separately  to  different  parts 
of  indivisible  plea,  284.    License,  L 

2.  In  plea  of  identity  of  causes  of  action 
stated  in  different  counts,  584.    Bills,  V. 

3.  Replication  of  statute  of  limitations  setting 
up  two  periods,  1046.    Limitation,  L 

XI.  Traverse. 

1.  Conclusion  to  the  country,  84.  Abate- 
ment, L  1.  584.    Bills,  V. 

2.  Of  the  qum  est  eadem,  284.   License,  L 

3.  Assignment  of  speoific  breach  when  ne- 
cessary, 891.    Covenant,  VIL 

XIL  Immaterial  issue. 
Replication  of  statute  of  limitation  bad  for 
leading  to,  1046.    Limitation,  L 

XIII.  Departure. 

What  is  not,  in  replication  to  plea  that  plain- 
tiff is  both  endorser  and  endorsee,  589. 
Bills,  IIL  1. 

XIV.  Formal  conclusion. 

1.  To  the  country,  84.  Abatement,  1. 1.  584 
Bills,  V. 

2.  Must  be  good  as  to  all  the  matters  an- 
swered in  the  same  pleading,  584.  Bills,  V. 

XV.  Vexatious. 

Interference  by  the  Court,  486.    Plea,  IL 

XVI.  See  also  Declaration.  Plea.  Repli- 
cation. 

POLICE. 
Metropolitan.    Metropolitan  Pouob. 

POLICY. 
L  Public 

Covenants  against,  460.    Covenant,  II.  1. 
II.  Of  insurance. 
1.  What    a    sufficient*  interest,    460,   475. 
Covenant,  II.  1. 


1140 


KK)R. 


2.  Time  policy,  649.    Abandonment,  L 

3.  Wagering  policy,  460.    Covenant,  IX.  1. 

POOR. 

I.  Guardians :  prosecutions  by. 

When  entitled  to  costs  on  removal  by  cer- 
tiorari, 1060.    Costs,  IIL 

II.  Auditor :  proceedings  against  overseers. 
Within  what  time  to  be  commenced. 

An  audttorejf  a  poor  law  district  disallowed 
certain  disbursements  in  the  account*  of  the 
overseers  of  a  metropolitan  parish,  and  sur- 
charged them  with  the  amount  More  than 
six  months,  but  less  than  nine  months,  after 
the  disallowance  and  surcharge,  the  auditor 
commenced  proceedings  against  them,  for 
non-payment,  before  one  of  the  metropolitan 
police  magistrates  sitting  alone.  The  ma- 
gistrate having  refused  to  entertain  the  infor- 
mation on  the  ground  that  it  was  not  in  time, 
and  a  rule  under  stat  11  A  12  Vict  o.  44,  s. 
6,  having  been  obtained  against  him : 

Held,  that  the  period  within  which  an 
auditor  must  commence  proceedings  beforo  a 
police  magistrate  sitting  alone  was  regulated 
by  the  Poor  Law  Union  Charges  Amendment 
Act,  12  A  13  Vict  c  103,  s.  9,  and  not  by  the 
Metropolitan  Police  Act,  2  A  3  Vict  c.  71,  s. 
44;  and  consequently  that  the  information 
was  in  time :  and  the  Court  made  the  rule 
absolute.      Regina  v.  Tyrwkitt,  249 

TJX  Rate :  property  in  several  parishes. 

1.  According  to  parochial  earnings  and  de- 
ductions. 

1.  Where  a  railway  passes  through  several 
parishes,  the  poor-rate  to  be  imposed  in  re- 
spect of  it,  in  any  one  parish,  ought,  under 
stats.  43  Elix.  c.  2,  s.  1,  and  6  A  7  W.  4,  o. 
96,  s.  1,  to  be  calculated  on  the  parochial 
principle ;  that  is,  on  the  gross  profits  earned 
by  so  much  of  the  railway  as  lies  within  the 
parish,  deducting  therefrom  the  expense  in- 
curred in  respect  of  that  portion  of  the  rail- 
way, when  suoh  profits  and  deductions  can 
be  ascertained :  and  not  on  the  mileage  prin- 
ciple, that  is,  by  deducting  the  expense  of 
the  whole  line  from  the  gross  profits  of  the 
whole  line,  and  assessing  at  a  sum  bearing 
the  same  proportion  to  the  remainder,  so 
ascertained,  as  the  length  of  the  railway 
within  the  parish  does  to  the  length  of  the 
whole  line. 

2.  A  deduction  from  the  gross  profits  ought 
to  be  allowed  in  respect  of  the  average  an- 
nual depreciation  of  the  permanent  way, 
though  no  sum  is  annually  set  apart  for  the 
purpose  of  repairing  it 

3.  By  a  statute,  local  and  personal,  public, 
it  was  enacted  that  each  of  two  railway  com- 
panies, L.  and  S.,  should  have  the  free  use 
of  a  given  portion  of  the  other's  line.  The 
portions  of  the  respective  lines  lay  in  different 


parishes.  Held,  that  each  Company  was  t« 
be  rated  for  the  value  of  the  given  portion 
of  its  own  line,  at  the  amount  which  the  other 
would  have  had  to  pay  if  it  had  hired  the 
right  of  using  such  portion,  and  that  no  de- 
duction was  to  be  made  for  a  supposed  rent 
paid  for  the  corresponding  easement  on  the 
other's  line. 

4.  By  a  railway  act,  the  Company  were 
bound  to  make  up  accounts  of  receipts  snd 
expenses  every  30th  June  and  31st  December, 
and  lay  them  before  the  proprietors;  sad 
separate  accounts  of  rates  and  tolls,  for  esses 
where  the  company  were  and  were  not  car- 
riers, were  to  be  kept  wbieh  might  be  in- 
spected by  the  officers  of  the  parishes  throngs 
which  the  line  passed.  The  Company  made 
up  accounts  to  30th  June.  In  the  November 
of  the  first  year  a  poor-rate  was  laid.  Be- 
tween those  days  the  working  expense  in- 
creased. Held,  that  the  parish  officers,  bar- 
ing ascertained  this  fact,  ought  to  take  it  into 
•consideration  in  making  the  assessments,  and 
that  the  company  were  not  precluded  from 
insisting  upon  it,  either  by  the  above  pro- 
visions or  by  sect  107  of  The  Railway  Clauses 
Consolidation  Act,  1845  (8  A  9  Viet  c.  20). 
Regina  v.  London,  Brighton,  and  Somtk  (but 
Railway  Company,  313 

£.  Bridge  in  two  parishes,  half  in  each. 

A  company  were  authorised  to  build  a 
bridge  across  a  river,  which  separated  the 
parishes  H.  and  B.,  and  to  take  tolls  for  pass- 
ing the  bridge,  which,  by  the  act,  was  to  be 
considered  as  situate  half  in  H.  and  half  is 
B.  They  were  also  empowered  to  make  roads 
and  approaches  to  the  bridge,  on  each  side 
of  the  river,  and  to  take  toll  for  the  roads, 
separately,  or  jointly  with  the  tolls  for  the 
bridge.  They  did  make  the  roads ;  and  these 
roads  formed  the  only  approaches  to  the 
bridge,  and  were  of  unequal  length  in  the 
two  parishes.  The  Company  erected  a  toll 
gate  in  H.,  and  there  took  tolL 

Held  (without  any  decision  on  the  rstea- 
bllity  in  respect  of  the  roads),  that,  in  respect 
of  the  bridge  and  its  appurtenances,  the  Cost- 
pany  were  to  be  assessed  on  an  equal  sum  in 
the  two  parishes  upon  the  profit  of  the  whole 
bridge,  after  proper  deductions,  the  amount 
of  which,  inoluding  the  cost  of  maintaining 
the  roads,  the  Sessions  found  as  a  met  R*- 
gina  v.  ffammertmitk  Bridge  Company,    369 

2.  Whether  gross  earnings,  net  earnings,  or 

either  of  them,  a  proper  basis. 

The  Great  Western  Railway  Company  were 
assessed  to  the  poor  for  2,  miles  of  their  line, 
situate  in  parish  T.,  being  part  of  a  branch 
of  The  Great  Western  Railway,  purchased  by 
the  Company  from  certain  projectors,  and  in- 
corporated with  the  Company's  line  by  set 
of  parliament 
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This  branch  (from  Reading  to  Hungerford) 
was  worked  by  the  Company  as  part  of  their 
general  line ;  but  a  certain  number  of  engines 
and  carriages  and  a  certain  number  of  officers 
and  8  err  ants  were  appropriated  to  it  It 
might  have  been  worked  as  an  independent 
railway,  but  would  then  have  required  more 
stock  and  expenditure.  No  separate  account 
of  receipts  and  expenditure  in  respect  of  the 
branch  was  kept  The  expenses  were  not  in 
the  proportion  of  the  actual  gross  receipts, 
on  any  part  of  the  line  ;  nor  were  the  gross 
receipts  or  the  expenses  uniform  throughout 
the  line.  The  Company's  profits  arose  wholly 
from  carriage ;  and  no  engines  or  carriages 
but  theirs  used  the  line. 

The  respondents  took  as  the  ground  of  as- 
sessment the  rent  at  which  the  entire  Great 
Western  Railway  and  branches,  with  its  ap- 
purtenances, including  stations,  might  be 
expected  to  let  from  year  to  year  on  tbe 
terms  of  tbe  Parochial  Assessment  Act  •  A 
7  W.  4,  c.  96.  This  rent  they  ascertained  by 
taking  the  whole  actual  receipts  for  the  trunk 
and  branches  for  a  year,  and  deducting  the 
annual  expenditure,  classified  under  the 
heads,  principally,  of  Maintenance  of  way, 
stations  and  works  :  Locomotive  account : 
Carrying  account  ,*  and  General  charges  : 
and,  from  tbe  balance,  the. y  made  a  further 
deduction  for  interest  on  capital  invested  in 
movable  stock,  and  for  tenant's  profits,  in- 
cluding profits  of  trade :  they  also  deducted 
the  annual  value  of  the  stations,  which  were 
rated  apart  from  the  line  of  railway.  The 
rateable  value  being  thus  settled,  they  ascer- 
tained the  gross  actual  yearly  receipts  on 
each  mile  and  portion  of  a  mile  in  parish  T., 
and  assessed  the  appellants  in  respect  of  the 
21  miles  within  T.  in  the  ratio  which  those 
yearly  receipts  bore  to  tbe  gross  actual  yearly 
receipts  on  the  whole  line  and  branches, 
calculating  the  rateable  value  per  mile  in  T. 
in  the  same  proportion  to  the  whole  rateable 
value  (excluding  stations)  as  tbe  gross  re- 
ceipts in  T.  bore  to  the  total  gross  receipts. 

The  appellants  contended  that  assuming 
the  rateable  value  of  the  whole  railway  to  be 
the  right  basis  for  each  parish,  and  to  be 
rightly  ascertained,  it  ought  to  be  distributed 
along  the  line,  and  apportioned,  on  each  part, 
in  the  ratio  of  the  net  earnings  or  net  profits 
accruing  in  that  part  *od  not  in  the  ratio  of 
the  gross  receipts.  They  estimated  the  rate- 
able value  by  taking  the  gross  annual  receipts 
per  mile,  as  calculated  by  the  respondents, 
and  deducting  the  actual  expenses  of  each 
mile.  These  they  ascertained,  for  the  present 
purpose,  by  computing  the  actual  expenses 
incurred  on  the  branch  alone  (such  as  Main- 
tenance of  way,  Ac. :  Salaries  of  servants,  Ac, 
on  the  branch  :  Lighting  and  office  expenses 
on  the  branch :  Annual  repair  of  carriages 


used  on  tbe  branch :  costs  of  running  en- 
gines on  the  branch  :  Rates  and  taxes :  Go- 
vernment duty  :  Annual  rateable  value  of 
stations  on  the  branch :  Ac),  and  dividing 
them,  where  they  were  common  to  the  whole 
branch,  by  the  number  of  miles,  and  taking 
the  result  as  tbe  expense  per  mile.  A  small 
part  of  the  general  expenses  of  the  entire 
railway  (central  superintendence,  printing, 
and  advertising)  was  apportioned  on  the 
branch  in  the  ratio  of  the  traffic  upon  it,  and 
such  portion  then  subdivided  as  before,  on 
the  mileage  principle.  The  appellants  also 
made  a  deduction  for  interest  on  capital,  and 
tenant's  profits,  including  those  of  trade,  be- 
ing a  per  centage  on  the  capital  necessarily  in- 
vested in  the  movable  stock  employed  on 
the  branch:  and  this  deduction*  also  they 
distributed  over  the  branch  by  a  mileage  pro- 
portion. If  these  deductions  were  allowed, 
they  exceeded  the  receipts ;  and  the  branch 
was  not  in  itself,  profitable,  nor  would  the 
occupation  of  it,  alone,  by  a  tenant  be  bene- 
ficial ;  but  it  was  profitable  to  the  Company 
as  proprietors  of  the  railway  generally,  by 
bringing  traffic  to  the  main  line. 

Quiere,  whether  the  appellants  or  the  re- 
spondents, if  either,  had  laid  down  principles 
of  assessment  which  tbe  Court  could,  in  the 
present  state  of  the  law,  declare  to  be  correct 
Retjina  v.  The  Great  Western  Railway  Com- 
pany, 379 
4.  Extra-parochial  compensation  in  respect 

of  property  in  the  parish,  313.     Ante,  I. 
6.  General  principles  as  to  parochial  earnings 

and  deductions,  1085.     Post  IV.  1. 
IV.  Rate :  on  Railways. 
1.  General  principles. 

A  railway  company,  in  the  estimate  of  the 
deductions  to  be  allowed  from  its  gross  pro- 
fits, for  the  purpose  of  ascertaining  the  ratea- 
ble value,  is  entitled  to  an  allowance  for  the 
ultimate  fundamental  renewal  and  repro- 
duction of  the  rails,  framework,  and  mov- 
able stock.  It  is  not  enough  to  allow  for 
mere  annual  repairs. 

The  rateable  value  of  the  railway  in  any 
parish  is  the  net  value  arising  from  deduct- 
ing the  expenses  accruing  in  respect  of  so 
much  of  the  railway  as  lies  in  that  parish 
from  the  gross  receipts  accruing  in  respect 
of  the  same  portion  of  the  line.  Where  ex- 
penses are  incurred,  necessary  for  keeping 
the  part  in  the  particular  parish  at  its  value, 
they  may  be  assigned  to  the  parish  wherever 
locally  arising.  Where  expenses  apply  equal- 
ly to  every  part  of  the  line,  there  may  be  ap- 
plied to  the  parish  a  part  of  them  bearing 
tbe  same  ratio  to  the  whole  as  the  length  of 
the  line  in  the  parish  bears  to  the  length  of 
the  whole  line.  But  If  *  branch  of  the  line, 
comprehending  several  parishes,  be  inoor- 
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porated  into  the  whole  line,  and  worked  aa 
an  undistinguished  part,  the  above  principle 
of  proportion  must  be  applied,  not  exclusively 
to  the  branch,  but  to  the  whole  line. 

Where  the  gross  receipts  and  the  expendi- 
ture are  not  at  an  uniform  rate  throughout 
the  line,  nor  in  an  uniform  ratio  to  each  other, 
it  is  a  faulty  inodo  of  estimating  the  rateable 
value  in  a  parish,  to  deduct  the  expenditure 
on  the  whole  line  from  the  grow  receipts  on 
the  whole  line,  and  then  take,  for  the  rate- 
able value  in  the  parish,  a  part  of  the  whole 
resulting  difference  bearing  to  that  whole 
difference  the  same  ratio  which  the  length  of 
the  line  in  the  parish  bears  to  the  length  of 
the  whole  line.  Reginar,  Great  WeeUm  Bail' 
was  Company,  1085 

2.  On  parochial  as  distinguished  from  mile- 
age principle,  313,  1085.    Ante,  1,  III.  1. 
8.  Extraparoehial  compensation,  313,  1085. 

Ante,  1,  IIL  1. 
4.'  Deductions  in  respect  of  permanent  way, 
313,  1085.     Ante,  1,  III.  I. 

5.  Fluctuations  in  value,  313.    Ante,  IIL  1. 

6.  Effect  of  statutory  accounts,  313.  Ante, 
IIL  1. 

7.  Exchange  toll,  313,  366.    Ante,  III.  1. 

8.  Gross  earnings  and  net  earnings,  379. 
Ante,  IIL  3. 

9.  Not  according  to  value  of  adjoining  land. 
Regina  v.  Manchester  South  Junction  and 
Altrinckam  Railway  Company,  395  n. 

V.  Rate:  deductions. 

Pages  313,  1086.    Ante,  1,  III.  1. 

VI.  Rate:  exemption  of  property  appropriated 
to  public  purposes. 

Not  where  benefit  exclusively  local. 

To  exempt  property  from  poor  rate  as  being 
devoted  to  public  purposes,  it  is  not  sufficient 
that  it  produces  no  benefit  to  the  occupiers 
individually,  and  that  the  occupation  is  in  some 
degree  beneficial  to  the  whole  public,  yield- 
ing additional  benefit  also  to  a  limited  district 
or  community:  the  benefit  must  be  exclu- 
sively public 

An  act,  4  A  5  Vict  c.  xvi.,  "  for  improving 
eertain  parts  of  the  township  of"  "  High  and 
Low  Harrogate/'  and  for  protecting  the  mineral 
springs  there,  Ac,  recited  that  many  visiters 
resorted  to  those  places,  and  that  "  it  would 
be  of  great  advantage  to  the  inhabitants" 
"  and  to  the  public  at  large"  if  provisions 
were  made  as  after  mentioned.  By  subse- 
quent clauses,  Commissioners  were  appointed 
for  carrying  the  act  into  effect  within  defined 
boundaries,  comprehending  parts  only  of 
several  townships :  the  mineral  springs  were 
vested  in  the  Commissioners,  for  the  purpose 
of  regulation  and  protection ;  and  they  were 
empowered  to  extend  and  alter  the  buildings 
over  the  springs;  to  look  up  the  springs,  giv- 


ing the  public  free  access  between  eertahi 
hours ;  to  build  a  pump  room,  and  to  make  a 
limited  charge  on  persons  frequenting  the 
said  room  and  buildings ;  to  flag  and  repair 
footways  in  all  streets  within  the  limits;  m 
make  and  repair  sewers  under  the  streets;  m 
widen  and  improve,  light  and  cleanse  then, 
to  regulate  the  buildings  therein,  and  to  abate 
nuisances;  and  they  were  authorised  to  cause 
the  dirt,  ashes,  and  rubbish,  except  nek 
as  occupiers  should  reserve  for  their  own 
use,  to  be  removed  from  any  house  within  the 
limits,  at  such  time  and  manner  as  they,  the 
Commissioners,  should  appoint  They  were 
further  empowered  to  erect  a  market  for  the 
sale  of  provisions,  to  set  up  weighing  machines, 
license  and  regulate  hackney  coaches,  appoint 
constables,  Ac.  And  they  were  enabled,  for 
the  purposes  of  the  act,  to  lay  rates  on  the 
occupiers  of  lands,  houses,  Ac.,  within  their 
district. 

The  Commissioners  carried  these  provisioBf 
into  effect,  and  built  a  pump  room,  which 
yielded  them  a  profit,  the  whole  of  which 
was  applied  to  the  purposes  specified  in  the 
act,  and  to  no  others. 

Held,  that  the  Commissioners  were  rate- 
able to  the  poor  rate  of  the  township  in  which 
the  pump  room  was  situate,  aa  beneficial  oc- 
cupiers of  the  jroom,  the  profits  not  being 
exclusively  appropriated  by  the  act  to  public 
purposes.  Regina  v.  Harrogate  Commimio*- 
ere9  111* 


V IL  Rate :  appeal  to  special  i 
Within  what  time  to  be  prosecuted. 

The  appeal  to  special  sessions  against  a 
poor  rate,  given  by  stat  6  A  7  W.  4,  c  96,  a 
6,  must  be  prosecuted  within  the  same  time 
as  the  appeal  to  general  or  quarter  sessions 
under  stat.  17  G.  2,  c.  38,  s.  4 ;  that  is,  at  the 
first  practicable  sessions.  Reaina  v.  Tr*f~ 
ford,  200 

VIIL  Rate:  payment 

By  incoming  tenant,  399.     Post,  XL 

IX.  Settlement:  generally. 

Where  there  has  been  a  change  of  bounda- 
ries, 43.     Post,  X. 

X.  Settlement :  place  of  residence. 

Change  in  boundaries:  award  of  Tithe  Com- 
missioners. 

The  award  of  Tithe  Commissioners  ascer- 
taining and  setting  out  the  boundary  between 
parishes,  Ac,  under  stats,  7  W.f  4  A  1  Viet, 
e.  69,  s.  2,  and  2  A  3  Vict  c.  62,  s.  34,  is 
prospective  only  in  its  operation,  whether  the 
boundary  line  set  out  be  the  old  or  a  new 
one. 

Therefore,  in  a  dispute  on  parochial  settle- 
ment, if  it  appear  that  a  certain  house  is 
within  the  boundary  of  parish  A.,  as  denned 
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by  the  sward  of  an  assistant  Tithe  Commis- 
sioner, evidence  may  be  given  that  at  the 
time  to  which  the  dispute  relates,  if  before 
the  making  of  such  award,  the  house  was  not 
in  A.,  but  in  the  adjoining  parish.  Regina 
r.  Madeley,  43 

XL  Settlement :  by  payment  of  rates. 
Incoming  tenant  paying  his  portion  of  rate 

laid  on  outgoing  tenant 

Stat.  35  Q.  3,  c.  73,  renders  the  incoming 
and  the  outgoing  tenant  of  premises  in  the 
parish  of  St  Marylebone  liable  respectively 
to  the  payment  of  the  rates  of  the  parish  in 
proportion  to  the  times  of  their  occupation 
respectively. 

A.  occupied  a  house  in  St  Marylebone  for 
the  latter  part  of  a  year,  in  respect  of  which 
the  outgoing  tenant  was  rated ;  and  A.  paid 
the  portion  of  the  rate  in  respeot  of  the  time 
during  which  he  occupied,  but  was  not  en- 
tered on  the  ratebook  as  occupier  for  any  part 
of  that  time. 

Held,  that  be  aoqnired  a  settlement  under 
stat  3  W.  k  M.  c.  11,  s.  6.  Regina  v.  St. 
Marylebone,  390 

ZH  Settlement :  under  local  acts. 
Repeal  of  new  modes  by  stat  54  G.  3,  c.  170. 
Regina  v.  St.  Marylebone,  399.     Ante,  XI. 

XTTT.  Order  of  removal :  service  of  documents. 
By  whom  it  is  to  be  done  in  analogous  eases, 
1025.     Post,  XVIII.  1. 

XIV.  Suspended  order. 

Costs  of  maintenance:   second  application, 
1037.    Post,  XVII.  1. 

XV.  Appeal  against  order  of  removal:  to  what 
jurisdiction. 

On  order  by  county  justices  for  removal  from 

a  borough. 

Two  justices  in  and  for  the  county  of  L., 
removed  a  pauper  from  a  township  situate 
within  the  borough  of  L.,  in  that  county,  to  a 
parish.  The  overseers  of  the  parish,  within 
twenty-one  days  after  notice  of  the  order, 
gave  notice  of  appeal  to  the  next  quarter 
sessions  for  the  county.  They  appealed  to 
the  borough  sessions  of  L.,  but  did  not  within 
the  twenty-one  days  give  any  further  notice 
of  appeal:  and  their  appeal  was  dismissed  for 
want  of  such  notice  of  appeal  to  the  borough 
sessions. 

Held :  1.  That  no  appeal  lay  to  the  county 
sessions,  though  the  order  appealed  against 
was  made  by  justices  for  the  county,  who 
had,  within  the  borough,  concurrent  juris- 
diction with  the  borough  justices. 

2.  That  the  notice  was  a  sufficient  notice 
of  appeal,  within  stat  11  A  12  Vict.  c.  31,  and 
that  the  erroneous  statement  that  the  appeal 
would  be  made  to  the  county  sessions  was 
merely  surplusage. 

8 


Rule  absolute  for  a  mandamus  to  hear  the 
appeal.    Regina  v.  Liverpool  Recorder,   1070 

XVI.  Appeal  against  order  of  removal : 
Notice  of  appeal 

Notice  for  wrong  jurisdiction  how  far  good, 
1070.    Ante,  XV. 

XVII.  Appeal  against  order  of  removal :  costs 
of  maintenance. 

1.  Final  adjudication  of  settlement:  illegal 
removal. 

In  April  1843,  an  order  was  made  for  re- 
moval of  a  pauper  from  parish  B.  to  parish 
C,  and  was  suspended  the  same  day ;  and  G. 
was  served  with  notice  of  the  order  of  re- 
moval within  ten  days.  On  26th  August,  1840, 
stat  9  k  10  Viot  e.  66,  came  into  operation. 
In  September  1347,  execution  of  the  order 
was  directed  by  another  order  of  justices ; 
and,  at  the  same  time,  they  orderod  payment 
by  C.  to  B.,  of  the  expenses  of  maintenance 
from  April  1843  to  September  1847 ;  and  t£o 
pauper  was  removed  to  C.  He  had  resided  in 
B.  five  years  next  before  the  application  for 
the  order.  Afterwards  C.  appealed  against 
both  orders;  and  the  Sessions  confirmed 
both.  On  coses  reserved  for  this  Court,  the 
order  of  removal  was  confirmed  on  the  ground 
that  the  appeal  was  too  late  j  but  the  order  for 
payment  was  quashed,  on  the  ground  that 
the  ease  was  not  within  stat  35  0.  3,  o.  101, 
s.  2,  the  pauper  not  being  dead,  nor,  in  con- 
sequence of  stat  9  k  10  Viot  c.  66,  s.  1, 
legally  removed. 

Held,  nevertheless  (on  motion  under  stat 
11  A  12  Vict  o.  44,  s.  5),  that,  after  the  de- 
cision of  this  Court,  B.  was  entitled  to  an 
order  on  C.  for  the  same  expenses  of  main- 
tenance, the  settlement  having  now  been 
finally  adjudged  to  be  in  C,  so  as  to  bring 
the  case  within  stat  4  k  5  W.  4,  c.  76,  s.  84. 
Regina  v.  Wodekouee,  1037 

2.  Second  application  on  change  of  circum- 
stances, 1037.    Ante,  1. 

XVIIL  Lunatics. 
1.  Order  adjudicating  settlement  of  criminal 

lunatic. 

Two  justices,  under  stat  1  A  2  Vict  e.  14, 
s.  2,  removed  by  their  order  a  dangerous 
lunatic  to  the  county  asylum,  making  no 
order  for  the  payment  of  expenses.  After- 
wards the  same  two  justices,  by  a  second 
order,  reciting  the  first,  and  stating  (as  was 
also  proved  in  fact)  that  at  the  time  of  the 
removal  no  inquiry  had  been  made  into  the 
settlement  of  the  lunatic,  and  that  be  had  no 
means  of  providing  for  his  own  maintenance, 
adjudicated  that  his  settlement  was  in  S.,  and 
ordered  S.  to  pay  the  expenses.  Held  that 
the  second  order  was  good. 

Held  also  that,  on  appeal  against  the 
second  order  (making  the  clerk  of  the  peaee 
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POOR. 


PROHIBITION. 


of  the  county  respondent  nnder  sect  2),  it 
was  not  a  valid  objection  that  the  copy  of 
the  order,  notice  of  chargeability,  examina- 
tions, ground  of  adjudication,  and  particulars 
of  settlement  had  been  served  on  S.  by  the 
treasurer  of  the  lunatic  asylum  and  by  no 
other  party.     Rcjina  v.  EUUy,  1025 

2.  By  whom  the  formal  documents  are  to  be 
served,  1025.    Ante,  1. 

POSSESSION. 

I.  Bargain  for  grant  of  property  not  in  pos- 

session, 460.     Covenant,  II.  1. 

II.  Of  agistment  tithe,  620.  Tithe,  L  1. 

III.  Demand  of,  684,   Landlord  axd  Texakt, 
IV.  2. 

POWER. 

I.  Conditions:  generally. 

1.  What  not  precedent,  891.  Covenant,  VII, 

2.  Implied,  10.     Distress,  I. 

II.  Conditions :  waiver. 

When  not  after  intervening  eneumlpance  by 
donor,  155.    Vendors,  L  1. 

III.  Compulsory. 

1.  Expiration:  inchoate  act,  634.  Compart, 
XIII. 

2.  Vested   in    public    commissioners,    761, 
'    Compensation,  I. 

IV.  Title  under. 

How  it  differs  from  title  through  parties  in- 
terested, 155.    Vendors,  L  1. 

V.  Leases  under. 

1.  Ancient  and  accustomed  rents:  effect  of 
earlier  leases,  848.     Codicil. 

2.  What  question  for  the  jury,  848.    Codicil. 
VL  Particular  instances. 

1.  Power  of  sale  after  notice:  waiver  of 
notice,  155.    Vendors,  L  1. 

2.  Power  to  determine  lease  on  performance 
of  covenants,  and  notice,  891.  Covenant, 
VIL 

PRACTICE. 

I.  Reference  by  Court  to  Master's  book,  957, 
967.    Defamation,  IV.  1. 

II.  See  also  the  following  heads. 
Advocate.  Affidavit.  Amendment.  Arbi- 
tration. Bail.  Bill  of  Exceptions. 
Certiorari.  Costs.  Debtor.  Error. 
Execution.  Imprisonment.  Interpleader. 
Judgment.  Jury.  Notice.  Remedy. 
Remittitur.  Rule.  Scire  Facias.  Se- 
questration. Sheriff.   Trial.  Witness. 

PRELIMINARIES. 

Decision  on  a  point  preliminary  to  jurisdiction, 
671.    Jurisdiction,  L  2. 


PRESENTMENT. 
By  single  justice,  813.    Bridge,  L  1. 

PRESUMPTION. 

I.  From  not  being  heard  of;  756.    Death,  LI 

II.  Omnia  rite  esse  acta,  756.    Death,  1. 1. 
IIL  In  construing  pleadings,  75.    Bail. 

PRICE. 
Reference  of,  306  n.    Arbitration,  H. 

PRINCIPAL  AND  SURETY. 

Surety. 

PRIVITY. 

What  assent  sufficient  to  create,  713.    Asues- 
ment,  L 

PRIVY  COUNCIL. 
Judicial  Committee,  52.    Appeal,  L 


Abuse  of,  540. 


PROCESS. 
Patent,  L 


PROCHEIN  AMY. 
Page  878.  Witness,  IL  1. 

PRODUCTION. 

Of  bill,  in  order  to  recover  interest,  26.  Bills, 
XL1. 

PROHIBITION. 

L  For  what  purposes. 
1.  Not  to  stay  execution  where  no  excess  ef 
'jurisdiction. 

By  stat  9  k  10  Vict  c.  38,  authorising  tbt 
Commissioners  of  Woods  and  Forests  to  form 
a  Royal  Park  in  Battersea  Fields,  in  Surrey, 
the  Commissioners  are  empowered  to  take 
lands  for  the  purpose  of  the  act,  and,  in  eats 
of  disagreement  with  the  landowner,  the 
value  is  to  be  assessed  by  a  jury  before  the 
sheriff  of  the  county.  By  sect.  23,  after  the 
jury  have  ascertained  the  amount,  the  sheriff 
"  shall  thereupon  order  the  sum"  to  be  paid 
by  the  Commissioners  to  the  landowner ;  the 
"verdict  or  inquisition  and  order**  to  be  "fi- 
nal, binding,  and  conclusive."  By  sect  30 
the  judgments  and  verdicts  are  to  be  entered 
in  the  office  of  Land  Revenue  Records  and 
Enrolments,  and  to  be  afterwards  deposited 
with  the  clerk  of  the  peace,  and  to  be  deeawd 
records.  By  sect  40,  if  after  assess ment  the 
landowner  refuse  to  convey,  then,  on  payment 
of  the  sum  assessed  into  the  Bank  of  England 
to  the  use  of  the  landowner,  the  land  if 
thenceforth  to  vest  in  the  Queen  as  part  ef 
her  possessions  in  right  of  the  Crown. 

Declaration  in  prohibition  alleged  that, 
upon  an  inquisition  taken  before  the  sheiht, 


PROHIBITION. 


RATIFICATION.        1145 


on  a  disagreement  between  plaintiff  and  the 
Commissioners  as  to  the  price  to  be  paid  him 
for  land  required  for  the  purposes  of  the  act, 
the  sheriff  had  directed  the  jury  to  exclude 
from  their  valuation  all  of  the  land  to  which 
the  plaintiff's  title  could  be  impeached,  and 
had  thereby  misdirected  them  as  to  the  pro- 
per mode  of  estimating  the  amount  to  be 
paid ;  that  the  jury  gave  a  verdict  for  an 
amount  mentioned ;  and  that  then  the  sheriff 
gave  judgment*  and  ordered  payment  of  that 
amount  to  plaintiff;  that  the  Commissioners 
and  sheriff  were  proceeding  to  enter  and  re- 
cord the  verdict  and  judgment,  and  to  use, 
act  upon,  and  make  them  available ;  and  the 
declaration  then  prayed  that  the  sheriff  and 
Commissioners  might  be  prohibited  from  en- 
tering and  recording  the  said  verdict  and 
judgment,  and  from  further  proceeding  for 
the  purpose  of  using,  acting  upon,  or  other- 
wise making  them  available. 

Held,  on  demurrer,  that  the  declaration 
was  bad ;  that  no  excess  of  jurisdiction  was 
shown ;  that  the  verdict  and  judgment  were 
binding  and  conclusive,  and  that  the  record- 
ing them  was  not  a  condition  precedent  to 
their  validity ;  that  the  sheriff,  after  ordering 
payment  of  the  sum  assessed,  was  funeitu 
officio ;  and  that  the  payment  of  the  money 
into  the  Bank  of  England  was  an  act  belong- 
ing to  the  executive  government,  and  not  the 
subject  of  prohibition. 

Although  the  Court  considered  that  the 
direction  of  the  sheriff  was  wrong.     Chabot 
v.  Lord  Morpeth,  446. 
Not  for  misdirection  in  compensation  eases, 

446.    Ante,  1. 

II.  To  what  persons. 

1.  Not  to  the  Queen  or  the  officers  of  her 
exeeutive  government,  446.  Ante,  I.  1. 

2.  Not  to  a  judicial  officer  when  functus 
officio,  446.     Ante,  L  1. 

8.  When  not  to  Commissioners  of  Woods  and 
Forests,  446.    Ante,  I.  1. 

4.  When  not  to  sheriff,  446.     Ante,  L  1. 

5.  Not  to  persons  who  have  not  to  perform 
the  act  sought  to  be  prohibited,  446.  Ante, 
1.1. 

III.  After  sentence. 

For  want  of  jurisdiction,  52,  64.    Appeal,  L 

PROMOTER. 
Page  634.    Compact,  XIII. 


PROMOTIONS. 


Pages  1,  986. 


PROMISSORY  NOTE. 
Bills  op  Exchange  and  Promissory  Notes. 


PROPERTY. 
In  stolen  chattel,  506.    Larceny. 

PROSECUTION. 
By  guardians :  costs,  .1060.     Costs,  HI. 

PROTECTION. 
Certificate  of. 
When  no  answer  to  an  action,  116.   Debtor, 
II. 

PUBLIC  PURPOSES. 

What  are  not,  1012.    Poor,  VI. 

• 

PURCHASE. 

I.  Estate  by,  929.    Devise,  II.  1. 

II.  Compulsory,  634.    Company,  XIII. 

PUTATIVE  FATHER. 
Bastard. 

QU.fi  EST  EADEM. 
Page  284.    License,  I. 

QUALIFICATION. 

Of  burgess,  775*     Municipal  Corporation, 
1.4. 

QUARTER  SESSIONS. 

Sessions* 

QUESTION. 

I.  Relevancy,  878.    Witness,  IL  1. 

IX  For  the  jury.    Jury. 

QUO  WARRANTO. 

I.  In  particular  instances. 

1.  For  office  of  mayor,  33.  Municipal  Cor- 
poration, L  1. 

2.  To  question  validity  df  removal  for  in- 
ability or  misbehaviour,  476.  County 
Court,  I.  1. 

II.  Pleading. 

On  the  question  whether  omission  from  the 
burgess  roll  renders  councillor  ineligible 
as  mayor,  33.  Municipal  Corporation, 
1.1. 

RAILWAY. 

Rating,  313,  379,  1085.    Poor,  III.  IV. 

RATE. 
L  Generally. 

Mandamus  to  make,  549.    Sewers,  I.  L 
II.  Poor  rate.    Poor. 

RATIFICATION. 
Page  521.    Company,  L  1. 
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RECEIPT. 


REPEAL. 


RECEIPT. 

L  Actual :  of  goods,  428.    Vendors,  V.  1. 

XI.  Acknowledgment  of  settlement  in  account, 
722.     Stamp,  I. 

RECITALS. 

Effect    on    construction    of   instrument,    733. 
Deed,  II. 

RECORD. 
L  Generally. 
Distinction  between  matter  in  pais  and  mat- 
ter of  record,  84.    Abatement,  1. 1. 

JL  Pleading. 
Extent  of  the  conclusion  prout  patet  per  re- 
cordum,  84.    Abatement,  I.  1. 

III.  What  proceedings  are  part  of,  84.    Abate- 
ment, I.  1. 

RECTOR. 
His  claim  to  tithe,  620.     Tithe,  1. 1. 

REFUSAL. 
I.  What  is. 
Wrong  allowance  of  preliminary  objection, 
671.    Jurisdiction,  I.  2. 

TX  Of  tender  of  rent,  10.    Distress,  L 

REGISTER. 
I.  Of  public  company. 

Seal  improperly  affixed,  02.    Company,  IV.  1. 
IT.  Of  shareholders,  521.     Company,  L  1. 
1TL  Of  ship,  96.    Evidence,  VL 

REGISTRATION. 
I.  Of  deeds. 
1.  Description  oC  premises  in  memorial. 

A  memorial  of  an  assignment  of  lease, 
endorsed  on  the  lease,  was  tendered  for  regis- 
tration  to  the  Registrar  for  Middlesex,  under 
stat  7  Ann.  c.  20,  in  the  following  form :  "An 
indenture  of  assignment"  (then  followed  a 
statement  of  the  date,  and  parties  to  the 
assignment)  "assigning  all  that  brick  mes- 
suage/' Ac.  (specifying  the  premises  and  giv- 
ing a  full  description  of  them  as  to  locality 
and  occupation),  "by  the  description  of 'The 
messuage  or  tenement,  out  offices  and  pre- 
mises, comprised  in,  and  demised  by,  the 
within  written  indenture  of  lease,  with  the 
appurtenances/  "  The  memorial  did  not  state 
the  date  of  the  lease  itself  or  the  parties  to  it 
It  appeared  on  affidavit,  in  support  of  a  rule 
for  a  mandamus  to  the  Registrar  to  register 
this  memorial,  that  the  full  description  of  the 
premises  was  taken  from  the  lease.     Held, 

That  the  memorial  did  not  comply  with  the 
requirements  of  stat  7  Ann.  c.  20,  s.  6,  as  it 


did  not  show  that  the  premises  were  described 
in  such  manner  as  the  same  were  expressed 
in  the  deed  to  be  registered,  or  in  the  lease 
thereby  referred  to. 

Where  the  deed,  of  which  a  memorial  b  to  ^ 
be  registered,  is  endorsed  on  an  earlier  deed, 
it  is  not  sufficient  to  describe  the  premise:  by 
such  memorial,  in  the  terms  used  in  the  ear- 
lier deed,  without  express  reference  to  it,  if 
the  deed  to  be  registered  describes  the  pre- 
mises simply  by  reference  to  the  earlier  deed. 
Begina  V.  Itrgirtrar  of  3fiddU*exf  076" 

2.  Of  deed  endorsed  on  a  prior  deed,  976. 
Ante,  1. 

3.  Of  assignment  of  lease,  076.    Ante,  1. 
IL  Under  other  acts. 

Of  deed  of  joint  stock  company,  600.    Cox* 
pant,  UX  1. 

RELEASE. 
Not  under  seal. 
Effect  of,  2.    Fraud,  L 

RELEVANCY. 
Page  878.    Witness,  IX  1. 

REMAINDER. 

When  given   by  residuary  clause,  28.    De- 
vise, V. 

REMEDY. 

I.  Generally. 

1.  Cumulative,  506.    Larceny. 

2.  Effect  of  its  not  being  co-extensive,  20. 
Bills,  VL 

II.  In  particular  oases. 

1.  Prohibition  or  certiorari,  446.    Pbobbbi- 
tion,  1. 1. 

2.  For  misdirection  by  sheriff  in  compensation 
cases,  446.    Prohibition,  L  1. 

8.  Action  or  order  for  restitution,  606.   Lab- 
cent. 

4.  Appeal  to  visitor,  513.     Chorister, 

5.  For  abuse  of  process  by  collusive  joinder 
of  parties,  540.     Patent,  L 

REMITTITUR. 
Not  after  final  judgment,  850.    Detinue,  L  L 

RENT. 
L  Ancient  and  accustomed,  848.    Codicil, 
IL  Distress  for.    Distress,  L 

REPAIRS. 
Condition  precedent  as  to,  916.  Cosnmoir,  1. 2. 

REPEAL. 

Statute. 


REPLICATION. 
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REPLICATION. 
L  Generally. 

1.  To  divisible  pies,  284.    License,  I. 

X.  Special,  when  it  might  hare  been  general, 

284*     License,  L 
8.  Assignment  of  breaches. 
Ob  traverse  of  pies  of  general  performance, 
$91.    Covenant,  VIL 

JX  Conclusion, 
To  traverse  of  lit  pendent  pleaded  in  abate- 
ment, 84.    Abatement,  L  L 

HI.  Ill  partioolar  eases. 

1.  Be  injuria:  to  plea  of  license,  284,  281. 
License,  L 

2.  To  plea  that  plaintiff  is  both  endorser  and 
endorsee,  689.    Bills,  ILL  1. 

8.  To  plea  of  set-off: 

Statute  of  limitation*,  1848.    Limitation,  L 

REPORT. 
By  matter  of  foreign  vessel,  98.  Evidence,  VL 

REPUGNANCY. 
Page  702.  Highway,  HL 1. 929.  Devise,  JX  1. 

REPUTATION. 
Evidence  of. 

I  Former  verdict,  782.    Dun,  L 
IX  Declaration*  of  commoner*,  791.  Manob,IL 

REQUEST. 
L  Generally. 
When  in  the  nature  of  a  condition  precedent, 
418.    Condition,  IV. 

IL  Impleading.  418.   Condition,  IV. 

RESIDUE. 
Construction  of  residuary  ciao*e,  28.  Devise,  V. 

RESTITUTION. 
Of  stolen  property,  506.    Labcbnt. 

RETRAXIT. 
Judgment  by. 

L  Form  and  effect  on  indictment  for  libel,  957. 
DEFAMATION,  IV.  1. 

IX  Amendment  of  entry,  967.     Defamation, 
IV  1. 

RETURN. 
L  Sheriff's,  1994.    Sbtkbipp. 
IX  To  mandamus.    Mandamus. 

REVENUE. 
L  Land  revenue,  448.    Pbobibitiom,  L  1.  - 
II.  Stamps.    Stamp. 

vol.  xv. — 87  8 


REVISION^ 

Of  burgess  list,  775.   Municipal  Cobporatiom, 
L  4. 

REVOCATION. 

Revocable  license,  284.    License,  L 

RIGHT. 
Of  a  public  nature. 
What  is  not,  791.   Mabob,  IL 

ROME. 
Substitution  for  appeal  to,  62.   Appeal,  L 

RULE. 
I.  Diseharge:  eosts. 
Where  it  is  discharged  for  defeet  in  jurat, 
862.   Affidavit,  L  1. 

n.  Setting  aside,  486.    Plea,  II. 

IIL  Of  county  courts,  229.    Cophtt  Goubts, 
VI.  1. 

IV.  Of  society. 

1.  Of  friendly  society,  569.    Friendly  So- 
ciety, L 

2.  Alteration  and  abandonment  569.  Friend  . 
lt  Socibtt,  L 

SALE. 
Vbndobs  akd  Purchasers. 


SCIENTER. 


KNOWLEDGE. 


SCIRE  FACIAS. 
L  Pleading. 

Plea  in  abatement,  540.    Patent,  L 
IX  To  repeal  patent,  540.    Patent,  L 

SEAL. 
I.  Generally. 
Remedy  for  improperly  affixing,  92.     Com* 
pant,  IV.  1. 

IL  Of  register  of  shareholders,  92.    Compart 
IV.  1. 

SECURITY  FOR  COSTS. 

AUCTIONEER, 

SEIZURE. 

By  sheriff  holding  two  writ*  of  i.  fa.,  1904 
Shsbiff,  IV.  1. 

SENTENCE. 
Rule  of,  957.   Defamation,  IV.  1. 

SEQUESTRATION. 
L  What,  and  by  whom. 

1.  By  what  bishop,  129.    Bishop,  I. 
M2 
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2.  Whether  an  act  of  the  Bishop's  court,  129. 
Bishop,  L 

3.  Where  the  benefice  has  been  transferred 
to  a  different  diocese,  129.    Bishop,  L 

XL  Consequences. 

1.  Effect  on    the    incumbent's   estate,  129. 
Bishop,  L 

2.  How  long  it  continue!  in  operation,  129. 
Bishop,  I. 

SERVANT. 
Master  and  Servant. 

8KRVICK. 
Personal 
When  not  necessary,  671.  Jurisdiction,  L  2. 

SESSIONS. 
I.  Quarter :  for  what  jurisdiction. 
Borough  or  oounty,  1071.    Pooh,  XV. 

EL  Quarter  sessions:    presentment  by  single 
justice,  813.    Bridge,  L  1. 

HL  Order. 
Whether   bad   for  delegating  discretion   to 
surveyors,  702.    Highway,  IV.  1. 

SET-OFF. 
L  Allowance  of,  in  affidavit  under  bankrupt 
act,  stat.  12  k  13  Vict  o.  106,  s.  86,  1051. 
Bankrupt,  1. 1. 

IX  Settlement  by,  722.  Stamp,  L 
I1T.  Replication. 
Statute  of  limitations :  from  what  period  it 
runs,  1046.    Limitation,  L 


SHERIFF. 


SETTLEMENT. 


Of  poor.    Poor. 


SEWERS. 


I.  Commissioners :  litigation  and  eosts  of  liti- 
gation. 
1.  Opposition  to  a  bill  in  parliament 

If  a  bill  depending  before  parliament  for 
the  drainage  of  a  district  is  likely  to  injure 
a  neighbouring  level,  the  Commissioners 
of  Sewers  for  that  level  may  legally  incur 
eosts  in  endeavouring  to  procure  a  rejection 
or  modification  of  the  bill;  such  opposition, 
if  undertaken  prudently  and  bona  Ode,  being 
(within  stat  3  k  4  W.  4,  e.  22,  s.  16)  a  "litiga- 
tion or  controversy  arising  out  of  the  duties 
imposed"  on  the  Commissioners  by  the  sta- 
tutes of  Sewers. 

Although  the  Commissioners  might  not  be 
compellable  by  mandamus  to  impose  such 
bill, 

They  may  lay  a  gross  rate,  under  stat  4  k 
6  Vict  c  45,  s.  1,  to  pay  the  expenses  of  a 


past  bona  Ode  opposition  to  such  bill*,  the 
rate  to  be  afterwards  apportioned  sjeordisg 
to  sect  2. 

And  a  mandamus  lies  to  compel  then  to 
make  a  rate  (if  they  have  no  other  fandi)  for 
repayment  of  eosts  incurred  by  their  d*rk 
under  their  authority  in  such  opposition. 
Rogina  v.  Norfolk  Oammianonen  ©/  Stwert, 

S49 

2.  Whether  compellable  by  mandamus  to  liti- 
gate, 549.    Ante,  1. 

3.  When  compellable  by  mandamu  to  lay 
rate  for  past  eosts,  549.    Ante,  1. 

IX  Clerk. 

Repayment  of  ooste  incurred  by  him,  549. 
Ante,  L  1. 

IIL  Level:  how  protected. 

Opposing  injurious  drainage  bill,  649.   Ante, 

LL 

TV.  Rate. 

1.  For  repayment  of  eosts,  649.    Ante,  L  L 

2.  Grots  rate,  549.  Ante,  L  1. 

SHARE. 
In  patent,  540.    Patent,  I. 

SHAREHOLDER. 
L  Register:  seal,  92.    Compart,  IV.  L 
IL  Page  521.    Cor  part,  L  1. 

SHERIFF. 
L  When  functus  officio. 
In  compensation  oases,  440.      PBonsmos, 
LL 
IX  Erroneous  proceedings  by. 

1.  What  not  an  excess  of  jurisdiction,  441 
Prohibition,  L  1. 

2.  Misdirection,  446.    Prohibition,  L  L 
TIL  Return. 

L  Estoppel  by,  1004.    Poet,  IV.  L 

2.  Argumentative  return  of  nulla  bona,  1M4 
Post  IV.  1. 

3.  Return  of  seizure  under  prior  I.  fiv,  1001 
Post,  IV.  1. 

IV.  Action  for  false  return. 
1.  Pleas    denying  seliure    of  the  debtors 

goods  :  effect  of  return  of  seisure  under 

prior  ft.  fa. 

If  the  sheriff  return,  to  a  ft.  fa.  in  an  attioR 
by  R.  against  W.,  that  he  has  seised  goods 
of  W.,  under  a  A.  fa.  upon  a  prior  judgment 
recovered  by  X  against  W.,  and  R.  then 
brings  an  action  for  a  false  return,  and  for 
not  seising  the  goods  under  IL's  writ,  and  the 
sheriff  pleads  Not  Guilty,  and  other  pleas  is 
denial  of  the  seisure  of  W.»s  goods  under  fcVi 
writ,  and  of  there  having  been  goods  of  W. 


SHERIFF. 


STAMP. 
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whioh  might  hare  been  seized  under  R.'s 
writ,  the  sheriff  U  not  estopped  from  showing, 
under  such  pleas,  that  the  goods  seized  did 
not  in  faet  belong  to  W. 

Per  Erlb,  J.  Where  a  declaration  by  an 
execution  creditor  against  the  sheriff  com- 
plains that  goods  of  the  execution  debtor 
have  been  seised  under  plaintiff's  fl.  fa.  and 
a  false  return  made,  and  the  defendant  de- 
nies sueh  soiiure,  the  defendant  supports  his 
issue  by  proof  that,  at  the  time  of  the  seizure, 
he  had  in  his  hands  a  fl.  fa.  under  a  prior 
judgment  obtained  by  another  party  against 
the  same  debtor.  For,  although  the  sheriff 
is,  in  strictness,  considered  to  seize  goods 
under  all  the  writs  in  his  hands  at  the  time, 
he  does  not  do  so  in  the  sense  of  such  a  de- 
claration and  traverse,  which  point  to  a  sei- 
sure  available  under  plaintiff's  writ. 

If  a  sheriff  has  seised  goods  at  a  time  when 
he  holds  two  writs  of  fl.  fa.  upon  judgments 
at  the  suit  of  two  different  parties,  and  the 
plaintiff  obtaining  the  second  judgment  brings 
an  action  against  the  sheriff  for  a  false  re- 
turn :  Quart,  -whether  such  plaintiff  may,  on 
proof  that  the  first  party's  judgment  was 
fraudulent,  insist  that  the  seizure  was  under 
his  writ  only.  Remmett  v.  Lawrence,  1004 
2.  Indemnity,  205.    Dsclabatiox,  L  1. 

SHIPPING. 
L  Documents  required  for  purposes  of  customs. 

1.  Master  of  foreign  vessel's  report  of  bur- 
then, 96.    Evidence,  VI. 

2.  Certificate  of  measurement,  96.  Evidence, 
VL 

IL  Different  description  of. 
«  Lighter,  vessel,  barge  or  other  craft,"  724. 
Coals. 

IIL  Burthen  of  ship. 
What  official  documents  not  evidence  of,  96. 
Evidence,  VL 

IV.  Negligence. 

Injury  to  a  jetty  which  is  itself  a  public  nui- 
sance,  276.    Nuisance,  L 

V.  Loss. 

Actual  or  constructive,  649.  Abandonment,  I. 
VL  Sale  by  master. 
Under  extreme  necessity,  649.    Abandon- 
ment, L  1. 

VII.  Points  arising  out  of  insurance.    Insur- 
ance, 

SIGNATURE. 

By  functionary  ignorant  of  contents.    Huntly 
v.  Donavan  161. 


SOCIETY. 
Building  Societies.    Building  Society. 

SPECIALTY. 

When  not  a  discharge  of  simple  contract,  20 
Bills,  VI. 


STAKEHOLDER. 


Auctioneer. 


STAMP. 


SLANDER, 


DATAMATION. 


I.  Receipt  stamp :  on  what  documents. 
Acknowledgment  of  settlement  by  set  off. 

Debt  for  iron  work  sold  and  delivered. 
Plea:  payment  Defendant,  in  support  of 
the  plea,  offered  in  evidence  an  unstamped 
document  signed  by  plaintiffs,  in  these  words. 
"  Memorandum.  That  any  demand  we  may 
have  against  W."  (defendant)  "  for  iron  work, 
Ac,  is  this  day  settled  and  discharged  in  con- 
sideration of  services  rendered  by  him  to  us. 
N.  B.  Particulars  of  our  account  shall  be 
delivered  with  a  stamp  receipt"     Held, 

That  the  document  was  not  admissible  for 
this  purpose  without  a  receipt  stamp.  Living- 
•tone  v.  Whiting,  722 

IL  Agreement  stamp. 
Acknowledgment  of  antecedent  agreement. 

Assumpsit  on  a  special  agreement  whereby 
plaintiff,  for  certain  considerations,  was  to 
pay  defendant  a  sum  of  money  and  accept  a 
bill  of  exchange  at  eighteen  months,  and  de- 
liver the  same  to  defendant,  to  be  on  certain 
conditions  null  and  void ;  and  defendant  pro- 
mised that  if  he  should  negotiate  the  bill, 
and  the  condition  should  be  fulfilled,  he 
would  indemnify  plaintiff  against  the  bill. 
Averments,  that  the  bill  was  deposited  on  the 
terms,  that  the  conditions  were  fulfilled,  and 
the  bill  became  null  and  void.  Breach,  that 
defendant  did  not  indemnify  plaintiff.  Pleas. 
Non  assumpsit,  and  a  traverse  of  the  aver- 
ment that  the  bill  was  deposited  on  these 
terms.  On  the  trial,  the  plaintiff  gave  oral 
evidence  which  showed  that  there  was  an 
agreement  between  plaintiff  and  defendant, 
but  failed  in  showing  its  words.  He  then 
produced  a  paper  signed  by  defendant  dated 
after  the  parol  agreement,  in  these  terms, 
"I  have  this  day  received  from"  plaintiff  "a 
bill  for  27 L  10«.  at  eighteen  months  date,  on 
condition,  that  if"  enumerating  the  condi- 
tions in  the  declaration,  but  not  the  rest 
of  the  agreement,  "the  bill  to  bo  null  and 
void."  Held,  that  this  paper  did  not  require 
a  Stamp,     De  Porquet  V.  Pttye,  1073 

2.  Memorandum  expressing  only  legal  con- 
sequences, 1073.    Ante,  1. 
IIL    Production  of  documents  to  be  stamped. 
Order  for  admission  of  stamped  copy,  when 
invalid,  1S7.    Evidence,  X. 
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STANNARIES. 


STATUTE. 


STANNARIES. 
Court. 
Concurrent  jurisdiction  with  county  court, 
144.    County  Court,  IV. 

STATUTE. 
First:  Generally. 

L  Preliminary  proceedings.    Parliament. 
IL  Construction  of  statutes.  Construction,  II. 

m.  Distinction  between  statutory  conditions 
and  conditions  by  contract,  88.    Bastard. 

IV.  Effect  of  mistake  in,  813.    Bridges,  L  1. 
Y.  Temporary  acts. 
Effect  during  continuance,  689.    Highway, 
1.1. 

VL  Expiration  of  compulsory  powers. 

Inchoate  act,  634.    Company,  XIIL 
VII.  Repeal. 

L  Partial  repeal  of  general  act,  how  far  it 
affects  local  act,  418.    Condition,  IV. 

2.  Effect,  as  to  surety,  of  statutory  change  in 
duties  of  principal,  418.    Condition,  IV. 

3.  Of  act  incorporated  with  an  intermediate 
act,  813.    Bridges,  1. 1. 

Secondly  :  Decisions  on  general  statutes. 
VIIL  24  Hen.  8,  c.  12.     (Restraint  of  appeals). 
Sects.  2,  5,  6,  7,  8,  9.    Court  of  appeal,  52. 
Appeal,  I. 

IX.  25  Hen.  8,  o.  19.    (Submission  of  Clergy). 
Sects.  3,  4.    Court  of  appeal,  52.  Appeal,  I. 

X.  32  Hen.  8,  o.  9.     (Sale  of  pretensed  titles), 
460.    Cotenant,  II.  1. 

XL  43  Elis.  c.  2.    (Poor). 

Sect  I.    Poor  rate,  313.    Poor,  III.  1. 
XII.  21  Jac.  1,  o.  16.     (Limitations). 

Sect  3.  Time,  with  regard  to  demand  pleaded 
as  a  set-off,  1046.   Limitation,  L 

XIIL  15  C  2,  c.  17.     (Conservators  of  the 
Fens),  827.  Bridges,  III.  1. 

XIV.  29  Car.  2,  c.  3.     (Frauds). 

Sect  17.   Acceptance  and  actual  receipt,  428, 
442  n.  Vendors,  V. 

XV.  SW.4M.  c.  11.    (Poor). 

Sect  6.    Settlement  by  payment  of  rates, 
399.     Poor,  XL 

XVI.  4A5W.4M.C.  11.    (Certiorari). 
Sect  3.    Costs  of  prosecuting  officer,  1060. 

Costs,  III. 

XVII.  4  A  5  W.  A  M.  c.  18.    (Malicious  Infor- 
mations). 

Sect  2.  Defendant's  costs,  1078.    Defama- 
tion, III. 

XVIIL  9  A  10  W.  3,  c.  15.    (Arbitration). 


Sect.  1.    Making  submission  a  rule  of  court, 
297,  305  n.    Arbitration,  I.  IL 

XIX.  4  Ann.  c  16.  (Amendment  of  the  Law). 
Sect  4.  Pleading  several  matters,  486.  Plea, 

IX 

XX.  7  Ann.  e.  20.  Middlesex  Registration  of 
Deeds). 

Sect  6.    Form  of  memorial,  976.  Registra- 
tion, L  1. 

XXI.  2  O.  2,  c  24.  Parliamentary  Elections). 
Sect  7.    Debt   for    corrupting  voter,  870. 

Bribery. 

XXII.  4  G.  2,  o.  28.    (Landlord  and  Tenant). 
Sect  1.  Action  for  double  value,  684.  Lavs- 
lord  and  Tenant,  IT.  2. 

XXIII.  17  G.  2,  c  38.  (Poor). 
Sect  4.  Appeal,  200.    Poor,  VIL 

XXIV.  26  G.  2,  e.  71.  (Shepton  Mallet  Turn- 
pike Roads).  Treasurer's  bond,  418.  Cov- 
dition,  IV. 

XXV.  13  G.  8,  c.  78.   (Highway). 

Sect  24.    Presentment,  813.    Bridges,  L  L 

XXVL  14  G.  3,  e.  48.    (Life  Insurance). 
What  not  a  life  insurance,  460.    Covenant, 
ILL 

XXVIL  18  G.  3,  e.  19.    (Justices  out  of  Ses- 
sions). 
Sect  1.    Costs,  266.    Action,  VIL 

XXVIIL  33  G.  3,  c.  54.    (Friendly  Societies)*. 
Sect  4.    Change  of  rules,  569.     Frienblt 
Society,  L 

XXIX.  35  G.  3,  c.  101.     (Poor). 

Sect  2.   Maintenance  under  suspended  order, 
1037.    Poor,  XVIL  1. 

XXX.  43  G.  3,  c.  59.    (Bridges). 

Sect  1.     Extension  of  highway  act  $13. 
Bridges,  L  1. 

XXXI.  55  G.  3,  c.  141.   (Annuities). 

Sect  9.    Return  of  consideration,  990.    An- 
nuity. 

XXXII.  54  G.  3,  c  170.  (Local  acts  relating 
to  Poor). 

Sect.  1.     Settlements  under  local  act,  399. 
Poor,  XL 

XXXIII.  3  G.  4,  c  126.    Turnpike  Roads). 
Sect  76,  77.  Treasurer's  accounts,  418.  Con- 
dition, IV.  2. 

XXXIV.  4  G.  4,  c.  95.    (Turnpike  Roads). 
Sect  46,  47.    Treasurer,  418.      Condition, 

IV.  2. 

XXXV.  5  G.  4Jc.l8.  (Recovery  of  Penalties). 
Sect  1.     Detainer  until  return  of 

warrant,  266.    Action,  VII. 

XXXVI.  7  t  8  G.  4,  o.  29.    (Larceny). 


STATUTE. 
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Seel  57.  Rights  of  owner  on  conviction,  506. 

Larceny. 
XXXVIL  10  G.  4,  o.  56.    (Friendly  Societies). 
Beet  27.    Arbitration  clauses,  103.    Building 

Society,  L  1. 

XXXVin.  U3W.4,o.M.    (Parliamentary 
Boundaries). 

Seel  26.    Isolated  portions  of  counties,  813. 
Brumes,  1. 1. 
XXXIX  2  A  3  W.  4,  *  92.     (Court  of  Dele- 
gates). 

Sect  8.    Appeal  to  judicial  committee,  52. 
Appeal,  L 

XL.  3  A  A  W.  4,  c  22.    (Sewers). 
Sect,  16.     Costs  of  litigation,  649.    Sewers, 
LI. 
XLL  3  A  4  W.  4,  c.  41.    (Privy  Council). 
Seel  3.    Appeal  to  judicial  committee,  62. 
Appeal,  I. 

XLH.  4  k  5  W.  4,  e.  76.    (Poor).     Poos, 
XLIIL  6  k  6  W.  4,  c.  50.    (Highways). 

1.  Seel  1.     Repeal    of   former    acta,    813. 
Brumes,  I.  ft 

2.  Bed  23.    Omission  to  render  repairable 
by  the  parish,  17.  Highway,  II. 

3.  Seel  85.      Diversion,  702.      Highway, 
11X1. 

XLIV.  6  k  6  W.  4,  e.  76.    (Municipal  Corpora- 
tions). 

1.  Sects.  16,  28,  49.  Eligibility  to  municipal 
office,  33.     Municipal  Corporation,  L  1. 

2.  Sects.  101, 103.    Separate  commission  and 
quarter  sessions,  1070.    Poor,  XV. 

3.  Sects.  9,  15,  53.    Qualification  of  burgess, 
775.    Municipal  Corporation,  L  4. 

XLV.  6  k  7  W.  4,  c.  82.    (Building  Societies). 
Seel  2.    Interest  on  loans,  103.     Building 
Society,  L,  1. 

XLVL  $171.4,0.  71.    (Tithe  Commuta- 
tion). 

1.  Seel  12.    Actual  possession,  620.    Tithe, 
LI. 

2.  Scots.  45,  71.  Award,  620.    Tithe,  1. 1. 

XLV1X  6  k  7  W.  4,  c.  77.  (Ecclesiastical  Com- 
mission). 
Seel  20.  Acts  of  jurisdiction,  129.  Bishop,  I. 

XLVril.  6  k  7  W.  4,  c  96.  (Parochial  Assess- 
ments). 

1.  Seel  1.   Poor  rate,  313.    Poor,  III.  1. 

2.  Sod  6.    Appeal  to  special  sessions,  200. 
Poor*  VII. 

XLIX.  6  k  7  W.  4,  e.  106.    (Stannaries). 
Seel  6.   Court,  144.     County  Court,  IV. 

L.  7  W.  4  k  1  Vicl  e.  69.     (Tithe  Commuta- 
tion). 
Seel  2.    Boundaries,  43.    Poor,  X. 


[LI.  1  k  2  Vicl  c.  14.    (Criminal  Lunatics). 
Seel  2.  Order  adjudicating  settlement,  1025. 
Poor,  XVIIL  1. 
LIL  1  k  2  Vicl  c.  110.  (Insolvents). 

1.  Seel  8.    Action  on  bail-bond,  75.    Bail. 

2.  Seel  55.    Sequestration,  129.    Bishop,  1. 
LIII.  2  A  3  Viol  c  63.    (Tithe  Commutation  ). 

Seel  34.    Change  of  boundaries,  43.    Poor, 
X. 
LIV.  2  k  8  Vicl  c.  71.    (Metropolitan  Police). 
Seel  44.    Time  of  proceeding,  249.    Poor, 
IL 
LV.  4  k  5  Vicl  o.  45.    (Sewers). 
Sects.  1,  2.    Rate  to  pay  past  expenses,  549. 
Sewers,  I.  1. 

LVL  5  k  6  Vicl  c.  22.    (Queen's  Prison). 
Seel   17.    Classification  of   prisoners,  957. 
Defamation,  IV.  1. 

LVII.  6  A  7  Viol  c.  68.    (Unlicensed  perform* 
anoes). 
Seel  19.     Lery  of  costs,  266.    Action,  VIL 

LVI1T.  6  A  7  Vicl  c.  85.     (Competency  of 

Witnesses). 

Seel  1.    Prochein  amy,  878.   Witness,  IL  1. 
LIX.  6  A  7  Vicl  c.  96.    (Defamation). 

Seel  8.    Defendant's  costs,  1077.    Defama- 
tion, IIL 
LX.  7  k  8  Vicl  e.  15.    (Factories). 

1.  Seel  47.    Length  of  notice,  121.    Con- 
viction, IIL  1. 

2.  Seel  69.     Certiorari,  121.     Conviction, 
HI.  1. 

LXI.  7  A  8  Vicl  c  61.    (Detached  parts  of 
Counties). 

Seel  1.    Change  of  boundary  for  all  pur- 
poses, 813.     Bridges,  L  1. 

LXIL  7  A  8  Vict.  c.  70.     (Bankrupts). 
Seel  6.  Certificate  of  protection,  116.  Debt- 
or, IL 
LXIIL  7  A  8  Vicl  o.  76.    (Transfer  of  pro- 
perty). 

Seel  4.    Demise  by  writing  not  under  seal, 
267.    Landlord  and  Tenant,  III.  1. 

LXIV.  7  A  8  Vicl  c.  96.    (Bankruptcy). 
Seel  6.    Petition  for  interim  order  of  protec- 
tion, 2.    Fraud,  L 

LXV.  7  A  8  Vicl  c  110.    (Joint  Stock  Com- 
panies). 
Seel  2.    Purposes,  600.    Company,  III.  1. 

LXVL  8  A  9  Vicl  c  10.    (Bastards) 
Seel  3.    Notice  of  appeal,  88.    Bastard. 

LXVII.    8    A    9    Vicl  e.   16.      (Companies, 
Clauses). 

1.  Sects.  9,  66, 75, 90,    Affixing  seal  to  regis- 
ter, 92.    Company,  TV.  1. 
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STATUTE. 


SURVEYOR. 


1  Sect    28.     Shareholder,  521.    Company, 
1.1. 
LXVI1X  8  k  9  Viet  c.  18.    (Lands'  Clauses 
Consolidation). 

1.  Sect  38.  Umpire's  fees,  1043.  Cokpakt, 
XV.  1. 

2.  Sect  38.  Notiee  to  claimant  of  the  war- 
rant to  common  a  jury,  404.    Comprnsa- 

TIOM,  IL 

3.  Sects,  64,  A3.  Jurors,  486,  498.  Plea, 
It 

4.  Sect  68.  Claim  by  landowner,  404.  Com- 
pensation, IL 

5.  Sect  123.  Compulsory  powers,  634.  Com- 
pany, XIIL 

1.  CIX.  8  k  9  Vict  c.  20.    (Railway  Clanses). 
Sect  107.    Annual   accounts,  313,     Poor, 
IIL1. 
LXX.  8  A  9  Vict  c.  86.    (Ships'  Registry). 
Sects.  9.  7, 18.    Report  of  burthen,  96.    En- 
dencb,  VL 

JjXXL  9  k  10  Viet  e.  38.    (Battersea  Park). 

1.  Sects.  15,  23.  Notice  Of  intention  to  take 
lauds,  761.    Compensation,  L  1. 

2.  Sects.  30,  40.  Compensation,  446.  Pro- 
hibition, L  1. 

LXXIL  9  A  10  Vict  c  66.    (Poor). 
Sect    1.     Suspended    order,  1037.     Poor, 
.  XVIL  1. 
LXXILL  9  k  10  Viet  c  95.    (County  Court). 

1.  Sect  24.  Removal  of  officers,  476.  County 
Court,  L  1. 

2.  Sects.  68, 141.  Causes  cognisable  in  stan- 
naries court,  144.    Countt  Court,  IV. 

3.  Sect  78.  General  rules,  220.  Countt 
Court,  VL  1. 

4.  Sect  118.  Interpleader:  stay  of  proceed- 
ings, 212,  217.    County  Court,  VIL 

5.  Sect  118.  Interpleader:  particulars,  220. 
County  Court,  VL  1. 

LXXIV.  10  k  11  Vict  c  98.    (Ecclesiastical 

Commissioners). 

Sect  8.  Validity  of  nets  already  done,  129. 
Bishop,  L 
LXXV.  11  k  12  Viet  o.  31.    (Poor). 

Sect  9.  Notiee  of  appeal,  1070.  Poor,  XV. 
LXXVL  11  k  12  Viet  e.  44.    (Protection  of 

justices). 

1.  Sect  2.  Excess  of  jurisdiction,  266.  Ac 
tion,  vn. 

2.  Sect  6.  Rule  to  hear  and  determine,  669. 
Friendly  Society,  L 

LXXVIL  12  k  13  Vict  o.  103.    (Poor). 

Sect  9.  Time  of  proceeding,  249.  Poor,  IL 
LXXVIIL  12  k  13  Vict  c  106.    (Bankruptcy). 

Sect  86.  Affidavit  of  debt:  counter-claim, 
1051.    Bankrupt,  I.  1. 


Thirdly  :  Decisions  on  local  and  prirate  acta. 
LXXIX.  35  G.  3,  e.  75.    (St  If  arylebone). 
Sect  19L    Payment  of  rates,  399.    Poor, 
XL 

LXXX.  5  0.4,0.  exit  (Hammersmith  Bridge^ 
369.     Poor,  IIL  2. 

LXXXL  1  k  2  Viet  c.  d    (Sale  of  coals  hi 
London). 
Sect  4.    Tickets,  724.    Coal*. 

LXXXLL  4  k  6  Viet  c  xvt  (Harrogate 
improvements).     1012.    Poor,  VL 

LXXXUL  Improvement  acts. 

High  and  Low  Harrogate,  1012.  Poor,  VL 
LXXXIV.  Drainage  acts. 

Corporation  of  conservators  of  the  fens,  827. 
Bridges,  IXL  1. 

LXXXV.  Roads  and  Bridges. 

1.  Shepton  l£allett,  418.    Condition,  IV. 

2.  Hammersmith  Bridge,  369.  Poor,  IXL  2. 
LXXXVI.  Parochial  and  municipal. 

1.  Leicester  Freemen:  election  of  dfipwtsm. 
671.    Jurisdiction,  L  2. 

2.  St  Marylebone  Poor,  309.    Poor,  XL 

LXXXVIL  London  and  Westminster,  saw  of 
coals,  724.    Coals. 

STAYING  PROCEEDINGS. 
L  On  payment 
In  several  actions  on  joint  liability :  costs, 
533.    Action,  VL  1. 

IL  Pending  collateral  civil  action,  50.  Crimi- 
nal Information,  L 

UL  On  Interpleader  in  County  Court,  212, 217. 
County  Court,  VIL 

STYLE. 
Of  manorial  court,  28.    Devise,  V. 

SUBMISSION. 
To  arbitration,  297.    Arbitration,  L 

STJMMONa 
Reasonable  time,  121.    Coryictios,  UL  L 

SURETY. 

Statutory  change  in  duties  of  principal,  418. 
Condition,  IV. 

SURPLUSAGE. 

Pages  684.  Landlord  and  Tenant,  IV.  2, 
702.  Highway,  IIL  L  1071.  Poor,  XV. 
682.    Affidavit,  L  L 

SURVEYOR. 
Of  highways,  702.    Highway,  IIL  1. 


TAIL. 


TRIAL. 
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Estate  tail,  929. 


TAIL. 
Dbyisb,  n.  1. 


TENDER. 
3n  distress  for  rent,  10.    Distress,  L 

THEATRE. 
Unlicensed,  266.    Action,  VII. 

TICKET. 
On  delivery  of  eosJs  in  London,  724.   Ooals. 

TIME. 
L  Fraction  of  s>  day. 

Fixing  too  early  an  hoar  in  a  notice  to  quit, 

684.      LANDLORD  AND  TENANT,  IV.  2. 

JX  Hour. 
At  which  tenancy  expires,  684.    Landlord 
AND  Tenant,  IV.  2. 
m.  Reasonable. 

1.  Who  the  judge,  121.     Conviction,  ITT.  1. 

2.  Where  none  limited  by  the  statute  giving 
the  right  to  do  a  particular  act,  200.  Poor, 

vtx 

S.  Enactment  construed  so  as  to  allow,  1026. 
Poor,  XVIIL  1. 

IV.  Lapse  of. 

Evidence  of  acceptance  of  goods,  442  n. 
Vendors,  V. 

V.  Acts  done  before  expiration. 

1.  Notioe  under  powers  of  compulsory  pur- 
chase, 634.    Company,  XITL 

2.  Proximate  cause  of  loss  before  expiration 
of  time  policy,  649.   Abandonment,  L 

VL  Of  proceeding. 

1.  By  poor  law  auditor,  249.    Poor,  IL 

2.  Before  metropolitan  polios  magistrate,  249. 
Poor,IL 

V  IL  Showing  on  face  of  proceedings. 

1.  In  jurat  of  affidavit,  682.   Affidavit,  I.  1. 

2.  Bee  also  Date. 

VIIL  Enlargement  o£  297.  Arbitration,  L 

TINNER. 

In  what  court  to  be  sued,  144.    County  court, 
IV. 

TITHE, 
f    Commissioners :  purposes  of  award. 
1.  Between  what  parties  it  is  to  settle  dis- 
putes. 

The  award  to  be  made  by  Tithe  Commis- 
sioners under  the  Commutation  Act,  6  A  7  W. 
4,  c  71,  is  for  the  purpose  only  of  settling 
disputes  between  tithe-owner  and  land-owner, 
and  not  of  deciding  questions  of  ti'le  between 
rival  olaiinants  of  tithe. 


Therefore,  where  tithes  of  agistment  were 
claimed  by  both  rector  and  vicar,  and  the 
vicar  called  upon  the  Commissioners  to  deter- 
mine such  claims  before  making  their  award, 

Held,  on  return  to  a  mandamus,  that  the 
Commissioners  were  not  bound  so  to  deter- 
mine, the  difference  not  being  one,  within 
sect  46,  by  which  the  making  of  the  award 
was  hindered j  but  that  they  would  do  rightly 
in  awarding  rent-charges  for  the  tithes,  in- 
cluding that  of  agistment,  to  the  parties  re- 
spectively in  possession,  leaving  them  to 
litigate  the  title  subsequently,  as  they  might 
do,  under  sect  71,  notwithstanding  the  award. 

No  statement  appearing  as  to  the  receipt 
of  agistment  tithe  by  any  party;  Held,  that 
the  Commissioners  might  property  consider 
the  rector  as  the  person  in  actual  possession, 
within  sect  12  of  the  statute.  Regina  v.  TidU 
Commissioners,  620 

2.  Settlement  of  boundaries,  43.    Poor,  X. 

3.  Prospective  operation,  43.  Poor,  X. 

IX  Commutation. 

Course  to  be  pursued  where  there  are  con- 
flicting claims  to  the  tithe,  620.  Ante,  LI. 

1TL  Possession. 
Who  to  be  deemed  in  possession,  620.    Ante, 
LI. 

TITLE. 
L  To  estate. 

1.  When  different  from  that  contracted  for, 
166.    Vbndors,  L  1. 

2.  In  compensation  eases,  446.  Prohibitioh, 
LI. 

8.  Sale  of  pretensed  titles,  460.    Covenant, 
ILL 

H.  To  office. 
To  be  on  burgess  list,  776.   Municipal  Cor- 
poration, I.  4. 

TOLL. 
Exchange  toll,  813,  366     Poor,  IIL  L 

TRAVERSE. 
Plbaoihg. 

TREASURER. 
Of  turnpike  trust,  418.     Condition,  IV. 

TRESPASS, 
tform  of  action. 
Against  justices,  266.    Action,  VIL 

TRIAL. 
L  By  the  Court,  967,  964.    Defamation,  IV.  1. 
II.  At  Nisi  Prius. 
1.  Judge's  order  for  the  admission  of  evi- 
dence.    Objection  that  the  evidence  is  in 
admissible,  187.    Evidence,  X. 
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1  Appearance  by  counsel  :  instructions  by 

attorney,  171.    Barrister. 
8.  Not  by  party's  wife,  988.    Baron  and 

Fbmb,L 

TBOVBIL 
For  stolen  chattel,  588.   Labcbrt. 

TRUST. 
L  What  creates  relation  of  trustee  and  cestui  qne 

trust,  718.    Assignment,  L 
ft  Under  assignment  for  benefit  of  creditors, 

"18.    Absighmbnt,  L 


TRUSTEE. 

I  as  trustee  for  drawer,  498. 


L  Action  as. 
Endorsee  i 
Bills,  VIL 

IL  Costs. 

OfHtigation,  549.    Sbwbbs,  1. 1. 
III.  Of  building  society,  103.     Building  So- 
ciety, L  L 


Highway,  V. 


Arbitration. 


TURNPIKE. 


UMPIRE. 


USE  AND  OCCUPATION. 
Action  for:  pleading  and  evidence. 
Defenoe  arailable  under  nnnqoam  indebi- 
tatus, 1*9.    Bishop,  L 

USER. 
L  Evidence  of  when  not  necessary,  791.    Ma- 
nor, IL 
IL  Of  turnpike  road,  889.    Highway,  L  I. 

USURY. 
L  Building  societies'  interest  on  loans,  when 
not  usurious,  103.    Building  Socirty,  L  1. 

IX  Objection  that  rales  are  a  colourable  cloak 
for  usury,  how  to  be  taken,  103.  Building 
Society,  L  1. 

VALUATION. 
In  compensation  eases,  448.    Prohibition,  L  1. 

VALUE. 
In  detinue,  859.    Detinub,  L 

VARIANCE. 
In  stating  means  of  corruption,  870.  Bribery. 

VENDORS  AND  PURCHASERS. 
First  :  Ou  sales  of  real  estate. 
I.  Vendor's  right  to  rescind  on  objections  to  title. 


1.  Title  offered  different  from  title 
for. 

Plaintiff  purchased  land,  and  paid  a  de- 
posit The  condition  of  sale  stated  thai  the 
sale  was  made  by  a  first  mortgagee  wader  a 
power  of  sale.  It  allerwards  appeared  that 
the  power  of  sale  was  given  only  in  ease  the 
mortgagee  should  give  notice  in  writing  te 
the  mortgagor  to  pay  the  money  due,  and  the 
mortgagor  should  not  pay  within  three  calen- 
dar months  after  such  notice;  and  it  was 
provided  that  the  receipts  of  the  mortgagee 
should  discharge  the  person  paying  from  be- 
ing answerable  for  misapplication  of  the  mo- 
ney, or  inquiring  into  the  propriety  of  the 
sale  purporting  to  be  made  in  ponnanoo  of 
the  power,  and  from  being  obliged  to  he  satis- 
fied whether  the  terms  on  which  the  sale  was 
made  by  virtue  of  the  power  were  eomptisd 
with.  After  this  mortgage,  and  before  the 
sale,  the  mortgagor  had  executed  several  ad- 
ditional mortgages  on  the  property.  No  ne- 
tice  was  in  fact  given  to  him  by  the  saortga- 
gee ;  but,  before  the  sale,  and  after  the  sub- 
sequent mortgages,  he  agreed  in  writing  that 
it  should  be  lawful  for  the  first  mortgagee  te 
sell  without  giving  notice. 

Held  that  the  purchaser,  upon  discovery  of 
these  facts,  was  entitled  to  rescind  the  coo- 
tract  and  recover  the  deposit 

Although,  after  the  sale  and  before  the  re- 
scinding of  the  contract,  the  mortgagor,  the 
first  mortgagee,  and  several  (whether  all  or 
not  did  not  appear)  of  the  subsequent  mort- 
gagees had  executed  an  indenture,  whereby 
it  was  declared  and  agreed  that  the  sale 
should  be  valid  although  no  notice  had  been 
given.     Fonter  v.  Haggart,  155 

2.  Title  under  a  power  contrasted  with  title 
through  parties  interested,  155*   Ante,L 

II.  Conditions  of  sale. 
Description  of  a  particular  title  how  for  bind- 
ing,  156.    Ante,  LI. 

HL  Recovery  of  deposit 

1.  On  substitution  of  a  different  title,  155. 
Ante,  L  1. 

2.  Interpleader,  1081.    Avctiohbhb. 

IV.  Quasi  contract  by  notice-under  eo 
powers. 

1.  By  public  commissioners,  781. 
sation,  L  1. 

2.  By  railway  company,  834.   0ojd?abt,X1X 


Cohpbh- 


Sbcondly  :  on  sales  of  goods. 
V.  Statute  of  frauds  :  acceptance  and  actual 
receipt 

1.  Not  such  as  to   preclude  objections  te 
quantity  or  to  quality. 
The  acceptance  and  actual  receipt  oTgeeds. 
which  make  a  written 


VENDORS  k  PURCHASERS. 


WILL. 


1155 


under  feet  17  of  stak  2  Car.  20,  c 
3,  are  net  raeh  an  acceptance  and  receipt  as 
will  preclude  the  purchaser  from  questioning 
the  quantity  or  quality  of  the  goods,  or  in 
any  way  disputing  the  fact  of  the  performance 
of  the  oontract  by  the  vendor.  The  effect  of 
such  statutory  acceptance  and  receipt  is 
merely  to  .dispense  with  the  neeessity  of  a 
written  memorandum  of  the  oontract 

Defendant  purchased  wheat  of  plaintiff  by 
•ample,  and  directed  that  the  bulk  should  be 
delivered  on  the  next  morning  to  a  carrier 
named  by  himself,  who  was  to  convey  it  to 
the  market  town  of  W. ;  and  defendant  him- 
self took  the  sample  away  with  him.  On  the 
following  morning  the  bulk  was  delivered  to 
the  oarrier ;  and  the  defendant  resold  it  at 
W.  on  that  day  by  the  same  sample.  The 
oarrier  conveyed  the  wheat  by  order  of  de- 
fendant who  had  never  seen  it  to  the  sub- 
vendee,  who  rejected  it  as  not  corresponding 
with  the  sample ;  and  defendant  on  notice 
of  this,  repudiated  his  oontract  with  plaintiff 
on  the  same  ground. 

Held,  that  there  was  evidence  to  warrant 
a  jury  in  finding  acceptance  and  actual  re- 
eeipt  by  defendant  within  the  meaning  of 
stat  29  Car.  2,  e.  3,  s.  17.    Morion  v.  TibUtt, 

428 

2.  What  evidence  sufficient.  428.     Ante,  2. 

3.  Constructive :  evidence :  lapse  of  time. 
W.,  living  at  Hereford,  ordered  goods  (at 

a  price  above  10/.)  of  A.,  living  at  Bristol, 
and  directed  that  they  should  be  sent  by  The 
Hereford  sloop  to  Hereford.  They  were  sent 
accordingly ;  and  a  letter  of  advice  was  also 
sent  to  W.,  with  an  invoice,  stating  the  credit 
to  be  three  months.  On  their  arrival  at  Here- 
ford, they  were  placed  in  the  warehouse  of 
the  owner  of  the  sloop,  where  W.  saw  them ; 
and  he  then  said  to  the  warehouseman  that 
he  would  not  take  them:  but  he  made  no 
communication  to  A.  till  the  end  of  five 
months,  when  he  repudiated  the  goods. 

In  an  action  by  A.  against  W.  for  the  price, 
Held: 

That  the  judge  ought  not  to  have  told  the 
jury  that  there  was  no  acceptance  and  actual 
receipt  under  the  Statute  of  Frauds,  29  C.  2, 
c.  3,  s.  17,  but  should  have  left  them  to  find, 
upon  these  facts,  whether  or  Dot  there  had 
been  such  acceptance  and  actual  receipt 
Buthelr.  Wh**ler,U2n. 
VI.  Subsale. 


Delivery  with  ticket  724.    Coals. 
X.  Delivery. 

1.  To  carrier,  effect  of  in  respect  of  accept- 
ance, 428.    Ante,  V.  1. 

2.  Of  coals  in  London,  724.    Coals. 
XL  Objections  to  quantity  or  quality. 

Notwithstanding  acceptance  and  actual  re- 
ceipt within  statute  of  frauds,  428.  Ante. 
V.  1. 

VERDICT. 
In  evidenoe. 
Verdict  inter  alios  on  question  of  right  of 
common,  782.    Deed,  L 

VICAR. 
HU  claim  to  tithe,  320.    Tithe,  L  1. 


Effect  of  in  respect  of  acceptance,  428. 
V.2. 


Ante, 


VIL  Bale  in  market  overt 
Property  in  stolen  chattel,  506.    Larceny*. 

VIII.  Bale  by  master  of  ship. 

Extreme  necessity,  640.    Abandonment,  L 

IX.  Bale  under  local  regulations. 


VICARAGE. 
Transfer  to  another  diocese,  120. 


Bishop,  L 


VISITOR. 
Exclusive  jurisdiction,  513.    Chorister. 

VOLUNTARY  CONVEYANCE. 
Page  713.    Assignment,  L 

VOTER. 
Corruption  of,  870.    Bribery. 

WAGER. 
Wagering  policy,  460.    Covenant,  II.  1. 

WAIVER. 

L  Of  condition,  155.    Vendors,  L  1. 

IL  Of  right  to  interplead,  205.    Declaration, 
LI. 

IIL  Of  objection. 
By  proceeding  on  compensation  and  inquiry, 
486.    Plba,IL 

WARRANT. 

L  Distress  warrant    Distress. 

IL  For  compensation  inquiry,  404,    Compen- 
sation, IL 

WASTE. 
Of  manor,  701.    Manor,  IL 
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WIPE. 
Baron  and  Feme. 

WILL. 
L  Undue  influence. 
Creation  of  an  interest  in,  460.    Covenant. 
ILL 

II.  Codicil. 

Effect  as  to  date  of  will,  848.    Codicil, 

III.  Construction.    Devise, 
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I 


IV,  Leasing  powers,     PoWzR, 

V.  Conveyance     or     expected     bene  fits,    400. 

COVEWAHT,  IL  1. 

WITNESS, 

I,  Competency, 

Procheiu  amy,  878,     Post,  I£  1. 

II.  Discrediting  own  witness. 

1.  By  questioning  as  to  former  statements. 

A  proohcin  Am y,  suing  on  behalf  of  an  in- 
fant, is  not  precluded  from  giving  evidence 
by  BtaL  A  &  7  Vict,  e,  85,  *.  1,  as  a  party  in- 
dividually named  on  the  record. 

Although  the  general  rule  it,  that,  on  the 
trial  or  a  cause,  a  party  shal!  not  discredit  his 
own  witness,  yet,  if  the  witness  unexpectedly 
gives  adverse  evidence,  the  party  may  ask 
him  if  he  has  not,  on  a  particular  occasion, 
made  a  contrary  statement.  And  the  ques- 
?ton  and  answer  may  be  stated  bj  the  Judge 
*o  the  jury  with  the  rest  of  the  evidence;  the 
Judge  cautioning  them  not  to  infer,  merely 
from  the  question,  that  the  fact  suggested  by 
It  is  true. 

Quart,  whether,  In  such  case,  the  party 
may  contradict  the  witness  by  evidence  as  to 
such  former  statement. 

If  a  witness  called  in  support  or  a  ease 
unexpectedly  gives  evidence  in  opposition  to 
it,  the  party  calling  him  may  go  on  to  prove 
the  ease  by  other  witnesses;  and  it  will  be  no 
objection  to  the  proof  of  any  relevant  fact 
that  the  statement  of  it  contradicts,  and 
thereby  indirectly  discredits  the  first  wit- 
uess. 

The  fact  is  relevant,  though  it  he  not  part 
A  the  transactions  on  which  the  issue  turns. 


if  the  truth  or  falsehood  of  it  may  fairly  in- 
fluence the  belief  of  the  jury  as  to  the  whole 
case.  Thus,  if  the  plaintiff's  first  witness 
denies  a  material  fact,  and  state*  that  per- 
sons connected  with  the  plaintiff  have  offered 
hi  en  money  to  assert  it,  the  plaintiff  may 
call  those  persons,  not  only  to  prove  the 
fact,  hut  to  dispj-uve  the  attempt  at  suborna- 
tion. 

In  an  action  for  assaulting,  and  thereby 
injuring,  the  plaintiff,  if  the  plain  riff**  wit- 
ness  deposes  that  plain  tiff  t  in  conversation* 
ascribed  the  injury  to  an  accident,  the  plain- 
tiff  may  afterwards  prove  tout,  in  fact,  no 
such  accident  occurred.     JfrJAwiV*  v,  GaUUr, 

ST* 

2.  By  evidence  in  contradiction  as  to  relevant 
facts,  S7&.     Ante,  1. 

3,  By  disproving  subornation  alleged  by  the 
witness,  878.     Ante,  1, 

4,  By  disproving  facts  referred  to  in  the 
statement  of  the  witness,  878.     Ante,  I. 

5.  Whether  by  evidence  of  former  statement; 
8m     Ante,  1. 

I  III.  Relevancy  of  questions. 

Though  not  touching  the  precise  point  in  is- 
sue, 878,     Ante,  II.  1. 
IV.  What  questions  may  be  asked. 

Not  what  testator  in  giving  instructions  for 
will  said  about  property  devised,  327 
Devise,  L  i. 


WOODS  AND  FORESTS. 
Page  -446.     Proehbttio*,  L  1. 


WRIT  OF  ENQUIRY. 


Ejtqcirt. 


IND  OF  THE  FIFTEENTH  VOLUME. 
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